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Powers  and  Wife  v.  Tyler,  et  al. 

Judgments— When  Void 

A  proceeding  to  sell  the  lands  of  infanta  and  married  women  must 
conform  to  the  provisions  of  the  Revised  Statutes,  and  a  judgment 
rendered  in  such  a  case  is  void  when  such  provisions  are  not  complied 
with. 

Pleading  Mere  Conclusions. 

A  petition  will  he  held  insufficient  where  its  allegation  was  that  a 
judgment  was  void,  and  it  does  not  aver  the  facts  on  which  that  mere 
legal  conclusion  was  based.  The  facts  relied  on  to  render  a  judgment 
void  must  be  pleaded. 

Exhibits. 

A  pleading  that  is  bad  on  its  face  cannot  be  helped  out  by  an  ex- 
hibit. 

APPEAL  PROM  DAVIESS  CIRCUIT  COURT. 

May  27,  1878. 

Opinion  by  Judge  Cofer  : 

The  appellants  alleged  that  Mrs.  Powers  was  the  owner  of  an  in- 
terest of  one-fifth  in  the  several  parcels  of  land  described  in  the  pe- 
tition, and  that  the  appellees  were  each  in  the  possession  of  a 
separate  parcel,  claiming  the  same  under  a  judgment  and  sale  made 
in  the  case  of  Tyler  v.  Hawe's  Heirs,  and  then  in  order  to  show  that 
Mrs.  Powers  was  not  divested  of  her  interest  by  the  judgment  and 
sale,  they  alleged  that  both  were  void. 

The  suit  of  Tyler  v.  Hawe's  Heirs  was  a  proceeding  to  sell  the 
lands  of  infants  and  married  women,  and  should  have  conformed 
to  the  provisions  of  the  Revised  Statutes.  Such  judgments  are  void 
unless  certain  requirements  of  the  statute  were  complied  with,  and 
it  is  insisted  in  argument  that  the  judgment,  under  which  it  was 
alleged  that  the  appellees  were  holding,  was  void  for  two  or  three 
reasons. 

But  the  allegation  in  the  petition  was  that  the  judgment  was  void, 
without  attempting  to  state  the  facts  on  which  that  mere  legal  con- 
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elusion  was  based.  The  court  in  which  the  judgment  was  rendered 
is  a  court  of  general  jurisdiction.  It  had  exclusive  jurisdiction  of 
such  causes  as  that  of  Tyler  v.  Hawe's  Heirs;  and  having  jurisdic- 
tion of  the  subject-matter,  it  must  be  presumed  that  all  was  done 
that  was  necessary  to  authorize  it  to  pronounce  the  judgment  ren- 
dered, until  the  contrary  be  made  to  appear. 

It  was,  therefore,  necessary  to  state  in  the  petition  the  facts  relied 
on  to  render  the  judgment  void.  The  principal  fact  relied  upon  in 
argument  is  that  Mrs.  Powers,  then  an  infant,  was  not  a  party  to 
the  action,  and  it  should  have  been  so  alleged.  It  is  true  the  record 
of  the  old  suit  was  made  a  part  of  the  petition,  and  that  it  appears 
from  that  record  that  Mrs.  Powers  was  not  a  party.  But  upon  a 
well  settled  rule  of  pleading,  a  petition  bad  on  its  face  cannot  be 
helped  out  by  an  exhibit.  Rowan's  Ex'r  v.  Pope's  Adm'r,  14  B. 
Mon.  102 ;  Murphy  v.  Estes,  6  Bush  532. 

If  the  exhibit  had  not  been  produced  upon  the  trial  of  the  cause, 
the  court  must  have  presumed  that  it  was  such  as  to  authorize  the 
judgment.  Hence  we  are  of  the  opinion  that  the  petition  was  in- 
sufficient, and  the  judgment  must,  for  that  reason,  be  affirmed;  and 
this  conclusion  renders  any  discussion  of  other  questions  made  in 
argument  unnecessary. 

G.  W.  Williams,  for  appellants. 

C.  Riley,  IV.  N.  Sweeney,  for  appellees. 


W.  R.  Vinnan  v.  Commonwealth. 

Criminal  Law — Indictment. 

In  a  charge  of  selling  spirituous  liquors  under  Sec.  5,  Art.  3,  Chap. 
92,  Gen.  Stat.,  without  a  license,  it  is  not  necessary  to  set  forth  the 
fact. showing  the  accused  was  a  merchant  within  the  meaning  of  the 
statute,  nor  that  the  sale  was  made  in  the  line  of  his  business  as  a 
merchant. 

APPEAL  FROM   OWEN  CIRCUIT   COURT. 

September  7,  1878. 

Opinion  by  Judge  Hines  : 

The  indictment  in  this  case  is  under  Sec.  5,  Art.  3,  Chap.  92,  of 
Gen.  Stat.,  and  charges  that  the  appellant,  being  a  merchant  without 
license,  sold  spirituous  liquors.  It  is  contended  that  the  indict- 
ment is  insufficient  because  it  does  not  set  forth  the  fact  which 
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shows  that  the  appellant  was  a  merchant  within  the  meaning  of 
the  statute,  nor  that  he  did  the  selling  in  the  line  of  his  business  as 
merchant.  We  are  of  the  opinion  that  this  was  not  necessary.  The 
word  "merchant"  in  the  statute  is  used  in  the  ordinary  sense  and, 
as  defined  in  Sec.  2,  Art.  2,  Chap.  106,  Gen.  Stat.,  to  mean  one  whose 
business  is  that  of  retailing  merchandise.  To  constitute  the  offense 
it  is  necessary  only  that  the  party  should  be  a  merchant  in  this  sense, 
and  sell  liquor  in  any  quantity  without  first  having  obtained  license. 
We  do  not  feel  justified  in  interpolating  in  the  statute  the  words  "in 
the  ordinary  course  of  his  business  as  merchant."  Nor  does  it  fol- 
low that  with  that  construction  it  would  be  necessary  to  so  allege 
in  the  indictment.  This  is  unlike  the  offense  of  peddling  without 
license.  In  that  case  the  statutes  not  only  define  who  shall  be  deemed 
peddlers,  but  they  specify  the  various  ways  and  acts  in  and  by  which 
the  offense  may  be  committed.  The  case  cited  by  appellant's  coun- 
sel, of  Commonwealth  v.  Dudley,  3  Met.  221,  arising  under  the 
above  mentioned  statutes,  has  no  application  here. 

We  perceive  no  error  in  the  exclusion  of  the  evidence  of  J.  M. 
Smith.  The  fact  that  appellant  had  been  for  years  engaged  in  the 
manufacture  of  whisky  and  that  the  liquor  sold  was  of  his  making 
is  entirely  immaterial.  He  is  as  much  amenable  to  the  statute,  under 
the  circumstances  mentioned  in  the  indictment,  for  selling  liquor 
of  his  own  manufacture  as  he  would  be  for  selling  that  manufactured 
by  anyone  else. 

Judgment  affirmed. 

H.  P.  Montgomery,  P.  M.  Major,  for  appellant. 

Moss,  for  appellee. 


In  re  Thomas  C.  Jones. 

Right  of  Elected  Person  to  Qualify  as  Clerk  of  the  Court  of  Appeals. 

One  elected  as  clerk  of  the  Court  of  Appeals,  upon  presenting  the 
certificate  of  the  board  of  examiners,  showing  that  a  majority  of  the 
votes  cast  for  clerk  of  the  Court  of  Appeals  were  cast  for  him,  and 
offers  to  execute  his  official  bond  with  sufficient  sureties  and  to  take 
the  oath  prescribed  by  law,  there  is  no  legal  authority  to  refuse  to 
permit  him  to  do  so. 

September  8,  1878. 

Opinion  by  Chief  Justice  Peters  : 

In  the  matter  of  Thomas  C.  Jones,  who,  claiming  to  have  been 
elected  clerk  of  the  Court  of  Appeals  of  Kentucky,  moved  the  court 
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to  be  permitted  to  execute  the  official  bond,  take  the  oaths  prescribed 
by  law  and  enter  upon  the  discharge  of  the  duties  of  his  office,  he 
produced  to  the  court  the  certificate  of  James  Stewart,  a  circuit 
judge  of  the  commonwealth  of  Kentucky,  bearing  date  the  25th  of 
August,  1866,  and  he  was  qualified  to  discharge  the  duties  of  clerk 
of  the  superior  and  inferior  courts  of  this  commonwealth. 

He  also  produced  to  the  court  the  certificate  of  the  board  of  ex- 
aminers of  the  returns  of  the  election  for  August,  1874,  from  which 
it  appears  that  a  majority  of  the  votes  cast  at  the  election  held  on 
the  first  Monday  in  August,  1874,  for  clerk  of  the  Court  of  Ap- 
peals was  cast  for  said  Jones,  and  it  was  shown  to  the  satisfaction  of 
the  court  that  the  persons  offered  as  his  sureties  in  his  official  bond 
were  good  and  altogether  sufficient.  » 

But  Mr.  John  B.  Cochran  objected  in  court  to  Jones'  qualifying 
and  entering  on  the  discharge  of  the  duties  of  the  office  aforesaid, 
because,  as  he  alleges,  at  the  time  of  the  election,  said  Jones  was 
not  eligible  to  said  office  for  reasons  specifically  set  forth  in  a  writ- 
ing filed,  and  claims  that  as  he  received  the  next  highest  number  of 
votes  cast  at  said  election  for  clerk  of  the  Court  of  Appeals  he  is 
entitled  to  the  office.  He  furthermore  says  in  said  writing  that  he 
has  given  notice  to  Jones  that  he  will,  before  the  proper  board,  con- 
test his  right  to  said  office,  and  ask  the  court  to  refuse  the  motion 
of  Jones  to  qualify  until  the  contesting  board  shall  have  determined 
who  is  entitled  to  the  office. 

There  is  an  apparent  inconsistency  or  discrepancy  in  Sec.  1,  Art. 
11,  Chap.  33,  and  Sec.  15,  Chap.  81,  of  the  General  Statutes.  The 
first  section  named  provides  that  the  governor  shall  commission  all 
officers  elective  by  the  voters  of  the  whole  state,  other  than  the  gov- 
ernor and  lieutenant-governor,  or  of  any  judicial  district,  and  also 
the  chancellor  of  the  Louisville  Chancery  Court.  Section  15  of 
Chap.  81  enumerates  specifically  what  officers  shall  be  commissioned 
by  the  governor ;  and  as  in  that  enumeration  the  clerk  of  the  Court 
of  Appeals  is  not  included,  the  comprehensive  language  of  the  first 
section  quoted  must  be  held  to  be  restricted  by  the  last  section  to  the 
officers  therein  specifically  named.  Indeed,  it  may  be  considered 
that  the  last-named  section  was  enacted  for  that  special  purpose,  as 
there  is  no  other  perceptible  object  therefor. 

We  therefore  conclude  that  upon  the  presentation  of  the  certificate 
of  the  board  of  examiners,  showing  that  a  majority  of  the  votes 
cast  for  clerk  of  the  Court  of  Appeals  at  the  August  election,  1874, 
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were  cast  for  Jones,  and  his  offer  to  execute  his  official  bond  with 
good  and  sufficient  sureties  and  to  take  the  oaths  prescribed  by  law, 
this  court  has  no  legal  authority  to  refuse  to  permit  him  to  do  so  and 
to  enter  on  the  discharge  of  the  duties  of  his  office. 

But  this  proceeding  will  not  interfere  with  the  right  of  the  con- 
testing board  to  proceed  in  the  performance  of  the  duty  devolved 
on  it  by  law. 


James  Wilson  v.  Commonwealth. 

Bail  Bond— Forfeiture  of  Bail. 

To  enable  the  commonwealth  to  recover  on  a  forfeited  bail  bond 
it  is  only  necessary  to  show  that  there  has  been  a  substantial  com- 
pliance with  the  provisions  of  the  statute  in  regard  to  giving  and 
accepting  bail. 

APPEAL  FROM  BARREN  CRIMINAL  COURT. 

September  9,  1878. 

Opinion  by  Judge  Hines  : 

From  the  record  in  this  case  it  appears  that  on  the  23rd  day  of 
January,  1877,  a  warrant  was  issued  by  the  police  judge  of  the  town 
of  Glasgow,  charging  Thomas  Eubank  with  grand  larceny;  that 
an  examination  was  had  before  the  police  judge,  on  the  24th  day 
of  January,  and  the  accused  held  to  answer  at  the  next  term  of  the 
Barren  Criminal  Court,  the  order  providing  that  he  might  give 
bail  in  the  sum  of  fifty  dollars.  There  is  also  a  bail  bond  in  the 
usual  form,  dated  February  24,  1877,  executed  by  James  Wilson, 
who  makes  affidavit  to  his  solvency  before  the  police  judge.  This 
bail  bond,  though  in  the  possession  of  the  clerk  of  the  criminal 
court,  is  not  marked  filed  as  the  other  papers  referred  to  were.  An 
indictment  was  found  against  Eubank,  and  failing  to  appear,  the 
bond  was  forfeited,  and  to  the  summons  thereon  Wilson  demurred ; 
the  demurrer  was  overruled  and  judgment  entered  against  him, 
from  which  this  appeal. 

The  defendant  was  legally  in  custody,  charged  with  a  public 
offense,  at  the 'time  of  the  execution  of  the  bond,  as  there  is  no 
order  of  release  nor  other  evidence  of  his  being  at  liberty  between 
the  date  of  the  arrest  and  of  the  execution  of  the  bond. 

The  police  judge  had  authority  to  accept  bail,  even  if  there  had 
been  a  formal  order  of  commitment,  and  it  appeared  to  the  court 
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that  the  execution  of  the  bond  before  the  judge  authorized  to  take 
it,  accompanied  by  affidavit  as  to  solvency  of  the  bondsman,  amounts 
to  an  acceptance  of  the  bond,  which  operates  to  release  the  defend- 
ant. The  bond  was  executed. by  Wilson  in  consideration  of  the 
immediate  release,  which,  taken  in  connection  with  the  fact  that 
shortly  afterwards  the  defendant  was  at  liberty,  is  sufficient  evidence 
that  his  freedom  was  secured  by  the  execution  of  the  bond.  The 
record  evidence  is  certainly  sufficient  for  the  commonwealth  to  de- 
clare upon,  and  if  the  conclusions  naturally  deducible  therefrom  are 
incorrect  the  appellant  should  have  made  it  so  appear  in  evidence. 
The  85th  section  of  the  Criminal  Code  clearly  shows  that  a  sub- 
stantial compliance  with  the  provisions  in  regard  to  giving  and 
accepting  bail  is  required.  Judgment  affirmed. 
L.  McQuown,  for  appellant.    Moss,  for  appellee. 


Charles  W.  Sweeney  v.  E.  D.  Kennedy's  Adm'r,  et  au 

Principal  and  Surety — Defense. 

It  is  no  defense  for  sureties  on  a  note  to  show  that  the  money 
secured  by  their  principal  was  used  for  illegal  purposes.  Their  con- 
tract primarily  was  with  the  creditor  who  loaned  the  money  to  the 
principal  upon  the  security. 

APPEAL  FROM  GARRARD  COURT  OP  COMMON  PLEAS. 

September  10,  1878. 

Opinion  by  Judge  Pryor: 

It  is  needless  to  review  the  authorities  relied  on  by  counsel  in 
support  of  the  supplemental  petition  to  which  a  demurrer  was  sus- 
tained. 

It  is  not  alleged  that  the  appellees  used  the  money  for  illegal 
purposes,  or  that  they  derived  any  benefit  from  its  illegal  use  by 
others.  There  was  no  contract  between  the  sureties  and  their 
principal  that  the  money  should  be  used  in  securing  notes,  and  so 
far  as  the  facts  are  developed  by  the  statements  of  the  petition,  the 
mortgage  to  the  sureties,  as  well  as  their  liability  to  the  obligee, 
in  no  manner  depends  on  the  application  of  the  money  to  advance 
the  claims  of  the  obligor,  Kennedy,  as  a  candidate  for  clerk;  nor 
was  Kennedy  under  any  obligation  to  use  the  means  obtained  from 
Bruce  for  that  particular  purpose.     "The  test  is  whether  the  con- 
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tract  on  which  the  claim  was  founded  can  be  wholly  disconnected 
from  the  illegal  transaction,  or  whether  it  was  in  furtherance 
thereof."  Story  on  the  Law  of  Sales,  p.  614.  This  is  certainly 
not  as  strong  a  case  as  if  the  sureties  had  occupied  the  place  of  the 
obligee  and  loaned  the  money  to  Kennedy,  knowing  that  his  inten- 
tion was  to  use  it  for  electioneering  purposes.  In  the  case  of 
Hedges  v.  Wallace,  2  Bush  442,  it  was  held  that  the  mere  knowledge 
of  the  illegal  purpose  for  which  the  goods  are  purchased  will  not 
affect  the  validity  of  the  sale,  but  there  must  be  some  participation 
or  interest  on  the  part  of  the  seller  in  the  act  itself.  The  ruling  in 
this  case  has  been  recognized  by  several  manuscript  opinions.  Lock- 
ridge  z\  Clark,  4  Ky.  Opin.  501. 

The  liability  of  the  sureties  of  Kennedy  to  them  is  conceded.  It 
is  not  pretended  that  they  used  the  money  in  buying  notes,  or  caused 
it  to  be  done,  or  derived  an  benefit  whatever  from  the  expenditure. 
Xor  is  it  shown  that  they  became  bound  as  sureties  on  the  condi- 
tion that  the  money  was  to  be  so  used.  The  relation  of  principal 
and  surety  exists  independently  of  any  other  agreement  than  their 
obligation  to  them  to  pay  the  money.  The  decided  weight  of  au- 
thority sustains  this  view  of  the  question  raised,  and  the  judgment 
of  the  court  below  sustaining  the  demurrer  is  now  affirmed. 

Wm.  McKee  Duncan,  for  appellant. 

Walton  &  Kauffman,  Burdett  &  Hopper,  for  appellees. 


A.  B.  King  v.  Commonwealth. 

Criminal  Law — Obstruction  of  Public  Highway. 

One  cannot  be  guilty  of  obstructing  a  public  highway  by  erecting  a 
fence  across  it  where  there  has  been  a  proceeding  to  change  a  high- 
way and  the  new  way  has  been  opened  and  used  by  the  public  in  lieu 
of  the  one  obstructed;  the  establishment  of  the  new  is  a  discontinu- 
ance of  the  old,  and  this  is  true  even  in  the  absence  of  a  formal  order 
accepting  the  new  or  abolishing  the  old  road. 

APPEAL  FROM  WHITLEY  CIRCUIT  COURT. 

September  10,  1878. 

Opinion  by  Judge  Cofer  : 

Appellant  was  indicted  and  fined  $150  for  obstructing  a  public 
road.    The  evidence  tends  to  show  that  the  obstruction  complained 
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of  was  a  fence  erected  across  a  road  that  had  been  used  by  the  pub- 
lic many  years,  and  that  appellant  was  the  surveyor  of  a  new  road, 
opened  by  order  of  the  county  court,  parallel  to  the  old  road. 

Appellant  complains,  among  other  things,  of  the  action  of  the 
court  in  giving  the  following  instruction :  "That  although  they  may 
believe  from  the  evidence,  that  the  county  court  had  adopted  a  re- 
view, establishing  a  change  in  said  road,  and  located  it  at  a  point 
different  from  wTiere  the  fence  was  built,  and  also  authorized  the 
opening  of  said  new  way,  yet  until  said  court  accepted  the  new  way, 
and  accepted  same  in  lieu  of  the  old  way,  there  was  no  authority 
to  close  up  the  former  way." 

It  would  doubtless  be  difficult  for  the  jury  to  determine  which  of 
the  roads  the  court  had  reference  to,  in  the  use  of  the  expression 
"former  way/'  at  the  close  of  the  instruction,  but  taking  it  to  have 
reference  to  the  old  road,  we  think  the  court  erred  in  telling  the 
jury  that  the  new  road  must  have  been  viewed  and  accepted  by  the 
county  court  in  lieu  of  the  old  one.  That  portion  of  the  instruction 
was  clearly  misleading.  If  the  new  road  was  established  on  an  ap- 
plication to  change  the  old  road,  the  road  opened,  used  by  the  pub- 
lic, and  surveyor  appointed  as  in  this  case,  the  establishment  of  the 
new  was  a  discontinuance  of  the  old,  and  so  operated  without  any 
formal  order  accepting  the  new  or  abolishing  the  old.  The  court 
ought  to  have  told  the  jury  what  it  takes  to  constitute  a  public  road 
within  the  meaning  of  the  statute,  and  should  not  have  left  it  to 
them  to  determine  what  action  on  the  part  of  the  county  court  would 
be  sufficient  to  abolish  or  establish  a  road.  The  jury  were  left  to 
conjecture  in  this,  and  to  settle  for  themselves  what  was  meant  by 
acceptance  by  the  county  court. 

Wherefore  the  judgment  is  reversed,  and  cause  remanded  for 
further  proceedings  consistent  with  this  opinion. 

C.  W.  Lester,  for  appellant.    Moss,  for  appellee. 


Henry  Bell  v.  Richard  Mansfield. 


Quieting  Title— Duty  of  Plaintiff  to  Furnish  Proof. 

A  plaintiff  asking  the  chancellor  to  quiet  his  title  is  required  be- 
fore he  can  succeed  to  make  his  right  to  the  relief  asked  reasonably 
clear,  and  where  the  court  from  the  evidence  is  unable  to  arrive  at 
a  satisfactory  conclusion  upon  the  merits  of  the  controversy,  the 
court  will  affirm  the  judgment  of  the  chancellor. 
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APPEAL  FROM  HART  CIRCUIT  COURT. 
September  10,  1878. 

Opinion  by  Judge  Cofer  : 

Each  party  sets  forth  in  his  pk&ding  a  defined  boundary  and  as- 
serts title  in  himself  thereto,  and  controverts  the  title  of  the  other 
to  the  extent  of  the  interference. 

Xo  survey  and  connected  plant  were  made  so  as  to  indicate  to 
the  court  the  location  or  extent  of  the  interference.  Neither  party 
has  exhibited  a  valid  paper  title,  and  the  evidence  of  possession  and 
adverse  holding  on  each  side  for  a  long  period  is  quite  conflicting, 
and  besides  is  very  vague  and  unsatisfactory.  After  a  careful  read- 
ing of  the  record  and  the  briefs  of  counsel  for  appellant  (none  is 
on  file  for  appellee),  we  are  unable  to  arrive  at  any  satisfactory  con- 
clusion upon  the  merits  of  the  controversy.  Under  such  circum- 
stances it  is  the  duty  of  this  court  to  affirm  the  judgment  of  the 
chancellor,  especially  as  the  appellant  was  the  plaintiff  below. 

Coming  into  court  to  ask  the  chancellor  to  quiet  his  title,  he 
should  have  made  his  right  to  the  relief  asked  reasonably  clear,  and 
not  having  done  so  his  petition  was  properly  dismissed. 

Judgment  affirmed. 

Isaac  T.  Goodson,  George  T.  Read,  A.  J.  and  D.  James,  for  ap- 
pellant.   /.  P.  Curie,  for  appellee. 


John  Thernerling  v.  Commonwealth. 

Criminal  Law — Sale  of  Whisky  by  Merchant  Without  License. 

A  merchant  is  one  who  sells  or  deals  in  goods,  wares  and  mer- 
chandise, and  it  is  not  necessary  that  he  should  have  a  fixed  place 
of  business  in  order  to  be  guilty  of  selling  Jiquor  as  a  merchant  with- 
out a  license,  under  the  statute  prohibiting  such  sales  by  unlicensed 
merchants. 

APPEAL  FROM   TRIMBLE  CIRCUIT  COURT. 

September  11,  1878. 

Opinion  by  Judge  Pryor: 

Waiving  the  question  as  to  whether  the  appellant,  being  a  mer- 
chant in  Louisville,  could  be  indicted  in  Trimble  when  he  procured 
the  whisky  from  his  storehouse  in  Louisville  and  sold  in  Trimble, 
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we  are  clearly  of  the  opinion  that  he  was  a  merchant  within  the 
meaning  of  the  law  in  the  county  of  Trimble. 

It  is  not  necessary  that  the  room  from  which  the  goods,  etc.,  are 
sold  should  be  stationary.  It  may  be  on  wheels  or  sold  from  the 
wagon  of  the  peddler.  He  sold  groceries  such  as  sugar  and  coffee 
and  dry  goods,  for  money  and  in  exchange  for  produce  from  his 
wagon  in  the  county  of  Trimble.  This  constitutes  him  a  merchant, 
and  the  charge  that  he  was  a  merchant  and  dealt  in  goods,  wares 
and  merchandise  in  the  county  of  Trimble  is  sufficient  to  constitute 
the  offense,  with  the  additional  charge  that  he  sold  the  whisky. 
That  'he  was  a  merchant  and  sold  the  whisky  in  Trimble  county 
without  license  is  a  sufficient  charge  that  he  was  a  merchant  in 
Trimble  county. 

A  merchant  is  one  who  sells  or  deals  in  goods,  wares  and  mer- 
chandise, and  it  is  not  necessary  that  he  should  have  a  fixed  place 
of  business.  A  public  offense  was  not  only  charged  but  proven  in 
this  case,  and  the  motion  in  arrest  of  judgment  was  properly  over- 
ruled.   Judgment  affirmed. 

Strathcr  &  Orr,  for  appellant.    Moss,  for  appellee. 


I.  N.  Webb,  et  al.,  v.  Commonwealth. 

Injunction  Against  Operating  a  Lottery. 

One  who  under  an  existing  statute  acquires  a  right  to  operate  a 
lottery  is  not  affected  by  a  repeal  of  the  statute.  Such  a  statute  is 
in  the  nature  of  a  privilege,  and  where  rights  have  become  vested 
under  it  the  legislature  cannot  revoke  the  privilege  thus  granted. 

Waiver  of  Privilege  by  Non-User. 

.  Where  a  statute  grants  a  mere  privilege,  so  long  as  the  purposes 
for  which  the  act  was  passed  are  being  accomplished  a  failure  to  use 
it  cannot  be  complained  of  by  the  state.  The  mere  failure  to  exercise 
a  right  or  privilege  under  a  grant,  in  the  exercise  of  which  the  com- 
monwealth has  no  Interest,  cannot  be  held  to  work  a  forfeiture. 

APPEAL  FROM  FRANKLIN  CIRCUIT  COURT. 

September  11,  1878. 

Opinion  by  Judge  Hines  : 

By  an  act  of  the  legislature,  approved  December  9,  1850,  the  ap- 
pellant, I.  N.  Webb,  and  others  were  authorized  to  raise  by  lottery, 
for  the  Henry  Academy  and  Henry  Female  College,  a  sum  not  to 
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exceed  $50,000,  but  such  of  them  as  chose  to  accept  its  provisions 
are  required,  before  acting  thereunder,  to  execute  and  file  in  the 
Henry  County  Court  a  bond  in  the  sum  of  $100,000,  conditioned  for 
the  faithful  performance  of  their  duties  under  the  act.  The  third 
section  empowers  them  to  sell  the  schemes  or  any  class  thereof,  but 
before  their  vendees  are  permitted  to  have  a  drawing  of  the  lottery 
they  are  required  to  give  bond  to  comply  with  the  provisions  of  the 
act,  and  to  file  the  same  in  the  Henry  County  Court. 

The  commonwealth,  by  the  attorney  general,  filed  in  the  Frank- 
lin Circuit  Court  a  petition  against  the  appellants  and  S.  T.  Dickin- 
son, Z.  E.  Zinnerman  and  others,  as  vendees  of  said  managers,  in 
which  it  is  sought  to  perpetually  enjoin  them  from  using  the  grant. 
A  general  and  a  special  demurrer  to  the  petition  were  overruled ; 
and  the  appellants  answering,  a  demurrer  to  their  answer  was  sus- 
tained and  judgment  entered  in  conformity  to  the  prayer  of  the 
petition. 

The  petition  shows  that  the  managers,  December  19,  1850,  sold 
to  William  Gregory  the  exclusive  right  to  operate  the  lottery  for 
the  sum  of  $50,000,  to  be  paid  in  annual  installments  of  $1,000  each, 
and  that  under  that  contract  the  sum  of  $23,500  has  been  paid  to 
the  managers  for  the  purposes  mentioned  in  the  act.  Gregory  as- 
signed his  interest  in  the  grant  to  Zinnerman,  which  was  ratified  by 
the  managers. 

It  is  contended  by  the  commonwealth  that  Sec.  6,  Art.  21,  Chap. 
28,  Revised  Statutes,  repealed  the  act  under  which  appellants  claim. 
That  section  reads  as  follows :  "Three  years  after  this  chapter  takes 
effect,  all  rights  and  privileges  which  may  have  been  granted  by 
the  legislature  of  this  commonwealth  to  raise  money  by  lottery  for 
any  purpose  shall  cease  and  terminate." 

The  Revised  Statutes  went  into  effect  on  the  first  day  of  July, 
1853,  and  this  section  became  operative  on  the  first  day  of  July,  1855. 
As  the  managers  sold  the  grant  to  Gregory  on  the  19th  of  Decem- 
ber, 1850,  and  he  regularly  paid  the  annual  installments  of  $1,000 
to  the  managers  for  the  use  specified  in  the  act,  we  are  of  the 
opinion  that  Gregory,  before  the  adoption  of  the  Revised  Statutes, 
had  acquired  such  rights,  under  and  upon  the  faith  of  the  act  of 
December  9,  1850,  that  the  attempted  repeal  cannot  affect  him  or  his 
assignees. 

In  the  case  of  Gregory's  Ex'x  v.  Trustees  of  Shelby  College,  2 
Met.  589,  this  court  said:     "If  the  rights  have  been  acquired,  or 
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liabilities  incurred,  upon  the  faith  of  the  privilege  conferred  by  the 
grant,  it  would  be  obviously  unjust  to  permit  such  rights  to  be  di- 
vested by  a  legislative  revocation  of  the  privilege.  If,  therefore,  any 
vested  rights  have  been  acquired,  under  the  present  grant,  before 
the  passage  of  the  repealing  law,  then,  to  the  extent  of  such  rights 
at  least,  that  law  must  be  regarded  as  unconstitutional  and  inoper- 
ative." 

It  seems  clear  that  the  execution  of  this  contract  and  the  com- 
pliance on  the  part  of  Gregory  gives  him  and  his  assignees  a  vested 
right  to  use  the  franchise  to  reimburse  themselves  to  the  extent  of 
their  obligation. 

The  attorney  general  contends,  however,  that  the  managers  at 

* 

the  time  of  making  the  contract  with  Gregory  had  not  executed 
the  bond  required  of  them  by  the  act,  and  as  its  execution  was  a 
condition  precedent  to  the  exercise  of  any  right  under  the  grant  the 
contract  between  Gregory  and  the  managers  vested  no  right  what- 
ever in  Gregory,,  and  that  he  had  none  at  the  time  of  the  passage 
of  the  repealing  act.  The  failure  of  the  managers  to  execute  the 
bond,  if  there  was  a  failure,  should  have  been  specifically  set  forth 
in  the  petition.  The  general  allegation  that  the  defendants  failed 
to  execute  bond,  without  designating  the  bond  referred  to  or  the 
defendants  whose  duty  it  was  to  execute  the  bond,  in  view  of  the 
requirements  of  the  act,  is  manifestly  too  vague  and  not  traversable. 
If  that  be  not  the  case  the  context  clearly  show's,  by  proper  construc- 
tion of  the  language  of  the  petition,  that  the  bond  referred  to  is 
the  bond  required  to  be  executed  by  Sec.  3  of  the  article,  and  as 
this  bond  is  not  required  to  be  executed  unless  there  shall  be  a  draw- 
ing, and  there  having  been  no  drawing  by  Gregory  or  his  assignee, 
it  is  an  immaterial  averment. 

Jhe  attorney  general  also  claims  that  the  right  to  make  use  of 
the  grant  has  been  forfeited  by  non-user.  It  seems  to  us  that  this 
is  a  mere  privilege,  and  that  so  long  as  the  purposes  for  which  the 
act  was  passed  are  being  accomplished  a  failure  to  use  it  cannot  be 
complained  of,  even  if  it  could  be  under  other  circumstances. 

"In  general,  the  abuse  or  neglect  must  be  something  more  than 
accidental  or  casual  negligence,  excess  of  power,  or  mistake  in  its 
exercise.  In  order  to  make  a  forfeiture,  there  must  be  something 
wrong  arising  from  wilful  abuse,  or  improper  and  persistent  neg- 
lect."   Minor's  Institutes,  583.    The  mere  failure  to  exercise  a  right 
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or  privilege  under  a  grant,  in  the  exercise  of  which  the  common- 
wealth has  no  interest,  cannot  be  held  to  work  a  forfeiture. 

When  a  special  judge  had  been  elected  and  presided  it  was  error 
for  the  regular  judge  at  the  succeeding  term  to  preside  on  the  trial 
of  the  case  without  the  consent  of  the  parties,  but  as  no  objection 
was  taken  in  the  court  below  and  no  injury  could  have  resulted  we 
must  presume  consent,  and  the  court  will  not  disturb  the  judgment 
for  that  reason. 

We  perceive  no  error  in  the  failure  of  the  court  below  to  sustain 
the  demurrer  for  defect  of  parties.  The  commonwealth  may  pro- 
ceed against  any  or  all  of  the  parties  claiming  to  exercise  privileges 
under  the  grant,  and  restrain  them,  if  found  to  be  acting  without 
authority,  although  the  parties  for  whose  ultimate  benefit  the  grant 
was  created  are  not  before  the  court. 

Judgment  reversed  and  cause  remanded  with  directions  to  dis- 
miss the  petition. 

T.  F.  Hallan,  for  appellants.    Moss,  for  appellee. 


J.  C.  McKinley  v.  Commonwealth. 


Criminal  Law — Sending  Threatening  Letter — Indictment 

A  motion  to  quash  an  Indictment  charging  a  defendant  with  having 
sent  a  threatening  letter  should  be  sustained  where  the  threatening 
letter  charged  to  have  been  sent  was  not  set  out  either  literally  or 
substantially  in  the  indictment 

Motion  to  Quash — Demurrer. 

A  motion  to  quash  an  indictment  is  equivalent  to  a  demurrer. 

APPEAL  FROM  HENDERSON  CIRCUIT  COURT. 

September  11,  1878. 

Opinion  by  Judge  Elliott  : 

This  indictment  charges  the  defendant  with  having  sent  one  P.  B. 
Matthews  a  threatening  letter  "in  which  he  threatened  to  fill  Hen- 
derson with  circulars,  a  copy  of  which  was  enclosed  in  said  letter 
and  in  which  he  falsely  charged  said  Matthews  with  maliciously 
lying,  with  breaking  his  engagements,  violating  his  word,  and  other 
acts  calculated  to  injure  and  degrade  said  Matthews  in  the  com- 
munity, unless  said  Matthews  would  by  a  named  day  send  $128  to 
the  wife  of  said  McKinley  at  Louisville,  Kentucky,  said  letter  being 


14  Kentucky  Opinions.  [September, 

signed  by  McKinley  and  designed  to  extort  money  from  said 
Matthews." 

By  Art.  6,  Chap.  29,  Sec.  3  of  the  General  Statutes,  it  is  made  a 
felony  to  knowingly  send  to  another  a  letter  threatening  to  kill  him 
or  do  him  or  his  wife  or  children  harm,  <5r  burn  or  destroy  his  house 
or  other  property,  or  to  accuse  him  or  his  wife  of  a  felony  with  the 
intention  to  extort  money,  etc.,  from  him. 

This  indictment,  it  seems,  was  not  drawn  under  this  law,  but  under 
an  act  to  amend  Chap.  28  of  the  Revised  Statutes,  approved  April 
11,  1873.  By  Section  1  of  this  Act  it  is  provided  that  "If  any  per- 
son shall  send  circulars  or  exhibit  or  put  up  a  threatening  notice 
or  letter  signed  with  such  person's  own  and  their  names,  or  anony- 
mously, he  shall  on  conviction  thereof  be  fined  not  less  than  one  nor 
more  than  five  hundred  dollars,  and  imprisoned  in  the  county  jail 
not  less  than  three  months. 

The  letter  and  circular  referred  to  in  this  indictment  were  pro- 
duced and  read  before  the  court  and  jury  on  the  trial  over  the  ob- 
jections and  exceptions  of  the  appellant,  his  motion  to  quash  the  in- 
dictment having  been  previously  overruled  and  excepted  to.  We  are 
of  the  opinion  that  the  court  should  have  sustained  appellant's  motion 
to' quash  the  indictment  because  the  threatening  letter  charged  to 
have  been  sent  to  Matthews  was  not  set  out  either  literally  or  sub- 
stantially in  the  indictment. 

It  was  necessary  to  set  out  the  contents  of  the  letter,  not  only  to 
inform  the  defendant  of  the  offense  charged,  but  to  enable  the  court 
to  determine  whether  the  letter  thus  sent  to  Matthews  was  such  a 
one  as  would  amount  to  a  violation  of  the  statute. 

It  is  stated  as  a  general  principle  in  Wharton's  American  Criminal 
Law,  page  308,  that  "When  a  written  instrument  enters  into  the 
gist  of  the  offense,  as  in  forgery,  passing  counterfeit  money,  selling 
lottery  tickets,  sending  threatening  letters,  libel,  etc.,  they  should 
be  set  out  in  words  and  figures.  In  forgery,  as  will  be  seen  here- 
after, the  indictment  may  run  that  the  prisoner  forged  a  paper 
writing  to  the  tenor  and  effect  following.  An  exact  copy  of  the 
instrument  in  words  and  figures  must  then  be  set  forth  to  enable 
the  court  to  see  whether  the  false  making  of  it  is  in  law  considered 
as  forgery,  and  the  same  rule  applies  to  indictments  for  threatening 
letters." 

The  same  doctrine  is  laid  down  by  Bishop  on  Criminal  Procedure, 
Sections  971,  972,  973  and  974. 
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The  Code  requires  that  the  offense  of  the  accused  shall  be  stated, 
and  where  the  act  consists  of  sending  a  threatening  letter  it  is 
insufficiently  stated  unless  its  contents  are  stated  in  the  indictment, 
for  the  court  cannot  know  that  the  law  has  been  violated  unless  the 
contents  of  the  latter  are  embraced  in  the  indictment. 

As  the  indictment  was  insufficient  we  regard  a  motion  to  quash 
as  equivalent  to  a  demurrer,  and  if  not,  by  a  provision  of  the  Code 
the  court  is  authorized  at  any  stage  of  a  criminal  or  penal  pro- 
ceeding to  quash  an  insufficient  indictment,  and  in  this  case  it  was  its 
duty  so  to  do  on  appellant's  motion. 

Wherefore  the  judgment  is  reversed  and  cause  remanded  with 
directions  to  dismiss  the  indictment. 

W.  P.  D.  Bush,  for  appellant.    Moss,  for  appellee. 


A.  Daniel,  et  al.,  v.  G.  W.  Hines. 


Bills  of  Exceptions — Change  of  Remedy. 

Subdivision  2  of  Sec.  337  of  the  Act  of  February  27, 1878,  Rev.  Stat., 
authorizes  the  filing  of  bills  of  exceptions  during  the  term  at  which 
the  judgment  becomes  final,  and  though  not  in  existence  at  the  time 
the  appeal  is  taken,  since  it  affects  the  remedy. only,  it  applies  to  it. 

Wills — Undue  Influence. 

Mere  acts  of  kindness  or  persuasion  are  not  sufficient  to  invalidate 
a  Will,  but  when  the  party  charged  with  the  exercise  of  undue  influ- 
ence has  acquired  such  control  over  the  mind  of  the  testator  as  to 
direct  its  action  against  his  will  with  no  power  of  the  testator  to 
resist,  it  amounts  to  undue  influence.  Actual  coercion  or  threats  need 
not  be  established. 

APPEAL  FROM  BALLARD  COURT  OF  COMMON  PLEAS. 

September  12,  1878. 

Opinion  by  Judge  Pryor: 

By  an  act  approved  February  27,  1878,  Subsec.  2  of  Sec.  337, 
Revised  Statutes,  was  so  amended  as  to  authorize  the  filing  of  bills 
of  exceptions  during  the  term  at  which  the  judgment  becomes  final. 
The  act,  though  not  in  existence  at  the  time  the  appeal  in  this  case 
was  taken,  affecting  as  it  does  the  remedy  only,  must  be  held  to 
apply  to  it,  and  therefore  the  objection  that  no  leave  was  given  to 
file  the  exceptions  at  a  particular  day  is  not  available.    The  second 
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section  of  the  amendment  applies  the  law  to  all  appeals  pending, 
or  which  may  thereafter  be  prescribed. 

The  instructions  are  in  direct  conflict  with  the  principles  recog- 
nized in  Lucas  v.  Cannon,  13  Bush  650.  Undue  influence,  as  de- 
fined in  each  of  the  instructions,  is  such  as  must  have  constrained 
and  coerced  the  testator  to  sign  and  acknowledge  the  paper  contrary 
to  his  own  will.  While  those  learned  in  the  law  understand  the 
meaning  of  the  word  coercion  and  its  application  to  the  issue  involved, 
a  juror  might  well  conclude  that  force  must  have  been  used,  or 
threats  such  as  would  intimidate  and  compel  the  testator  to  sign 
the  paper,  before  it  amounted  to  undue  influence.  Mere  acts  of 
kindness  or  mere  persuasion  will  not  be  sufficient  to  invalidate  a 
will,  but  when  the  party  charged  with  the  exercise  of  the  improper 
or  undue  influence  has  acquired  such  a  control  over  the  mind  of  the 
testator  as  to  direct  its  action  against  his  will,  with  no  power  on  the 
part  of  the  testator  to  resist,  and  such  influence  is  operating  on  and 
controlling  the  action  of  the  testator  in  the  disposition  of  his  prop- 
erty at  the  time  he  makes  the  will,  it  amounts  to  undue  influence, 
and  actual  coercion  or  threats  need  not  be  established.  One  so 
much  under  the  control  of  another  cannot  be  said  to  have  a  disposing 
mind.  It  is  not  necessary  that  the  party  charged  with  exercising 
the  influence  should  in  person  bring  the  influence  to  bear  in  the  very 
act  of  devising,  but  it  is  sufficient  if  the  influence  is  exercised  before 
the  will  is  actually  signed.  If  the  improper  and  undue  influence 
is  operating  on  the  mind  of  the  testator  at  the  time,  and  causing  him 
to  make  a  will  contrary  to  his  own  mind,  the  will  has  no  validity. 
Instruction  No.  2,  that  says  "If  George  Hines  brought  such  influence 
to  bear  in  the  very  act  of  devising/'  etc.,  is  misleading  and  should 
not  have  been  given. 

Instruction  No.  6  is  also  erroneous.  The  court  said  to  the  jury 
that  if  they  had  doubts  as  to  the  sanity  of  the  testator,  and  the 
evidence  is  in  equipoise,  the  presumption  of  sanity  arises.  This, 
as  an  abstract  proposition  of  law,  is  correct;  but  in  what  measure 
was  it  understood  by  the  jury?  If  they  doubted  the  sanity  of  the 
testator  they  may  have  regarded  the  evidence  as  equally  balanced, 
and  that  the  doubt  should  be  resolved  in  favor  of  the  propounders  of 
the  will.  One  of  the  issues  in  this  case  is,  has  the  testator,  of  sound 
and  disposing  mind  and  memory  at  the  time  the  alleged  paper  was 
executed,  proof  of  the  due  execution  of  a  will  rational  in  its  pro- 
visions, making  out  for  the  propounder  a  prima  facie  case?    That 
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is,  the  law  upon  such  a  state  of  facts  presumes  the  testator  to  have 
been  of  sound  mind  at  the  time  of  its  exeution ;  and  the  burden  is 
then  shifted  to  those  who  are  contesting  the  paper,  and  in  such  a 
case,  when  passing  on  the  question  of  sanity;  the  jury  must  believe 
from  a  preponderance  of  the  testimony  that  the  testator,  at  the  time 
he  executed  the  paper,  was  of  unsound  mind,  before  they  can  find 
against  the  will  on  that  issue. 

The  number  of  instructions  given  in  this  case  was  calculated  to 
confuse  the  jury,  and  while  every  issue  should  be  fairly  presented, 
mere  abstract  questions  of  law  should  not  be  embodied  in  an  instruc- 
tion, in  the  proper  application  of  which  the  lawyer  is  sometimes 
involved  in  doubt.  For  the  reasons  indicated  the  judgment  is 
reversed  and  the  cause  remanded  for  further  proceedings  consistent 
with  this  opinion. 

C.  S.  Marshall  &  Son,  J.  D.  White,  for  appellants. 

Bugg  &  Bishop,  for  appellee. 


W.  R.  Payne  v.  Sally  McQuinn's  Ex'r,  et  al. 

Construction  of  Will. 

A  will  which  provides,  "I  own  a  brick  house  and  certain  lots  of 
ground  belonging  thereto,  in  Warsaw  *  *  *  these,  the  said  house 
and  lots,  I  give  and  bequeath  to  my  niece,  Sally  Elmore,  wife  of 
Oliver  Elmore,  and  her  children;  but  I  design  and  it  is  my  will  that 
this  property  shall  be  for  the  use  and  benefit  of  my  mother,  Mary 
Spencer,  during  her  natural  life,  then  to  descend  to  said  Sally  Elmore 
and  her  children  as  aforesaid,"  where  the  mother  died  before  the 
testator,  it  was  held  that  the  devise  was  in  fee  simple  to  Sally  Elmore 
and  all  of  her  children  in  equal  parts,  including  one  born  after  the 
execution  of  the  will. 

APPEAL  FROM  GALLATIN  CIRCUIT  COURT. 

September  12,  1878. 

Opinion  by  Judge  Hines  : 

This  is  a  suit  to  have  construed  the  following  clause  of  the  will 
of  Mrs.  Sallie  M.  McQuinn :  "I  own  a  brick  house  and  certain  lots 
of  ground  belonging  thereto,  in  Warsaw,  Gallatin  county,  Kentucky, 
now  occupied  by  my  brother,  Preston  H.  Spencer;  these,  the  said 
house  and  lots,  I  give  and  bequeath  to  my  niece,  Sally  Elmore, 
wife  of  Oliver  Elmore,  and  her  children  but  I  design  and  it  is  my 
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will  that  this  property  shall  be  for  the  use  and  benefit  of  my 
mother,  Mary  Spencer,  during  her  natural  life,  then  to  descend  to 
said  Sally  Elmore  and  her  children  as  aforesaid." 

The  will  bears  date  .November  4,  1870,  but  the  date  of  the  death 
of  Mrs.  McQuinn  is  not  given  in  the  record.  Mrs.  Mary  Spencer 
died  before  the  testatrix,  Oliver  Elmore,  Jr.,  was  born  on  the  20th 
of  August,  1 87 1. 

We  are  asked  to  say  what  interest  Sally  Elmore  and  her  children 
take  in  this  property,  and  whether  Oliver  Elmore,  Jr.,  takes  any- 
thing. The  court  below  held  that  the  devise  was  in  fee  simple  to 
Sally  Elmore,  and  all  of  her  children  in  equal  parts,  there  being  six 
children,  including  Oliver,  born  after  the  execution  of  the  will.  This 
we  think  is  unquestionably  correct.  The  expression  "her  children" 
designates  with  sufficient  accuracy  the  persons  intended  to  be  bene- 
fited by  the  devise,  and  embraces  any  child  born  within  the  statutory 
and  common-law  period  of  gestation,  that  is  within  ten  months  after 
the  death  of  the  testator. 

In  Powell  v.  Powell,  5  Bush  619,  the  conveyance  was  to  the  wife 
and  her  children.  After  the  date  of  conveyance  a  child  was  born 
to  the  wife,  and  the  court  held  that  the  child  eo  instanti  became  a 
joint  tenant  with  her  mother  by  the  legal  effect  of  the  deed  to  her  as 
prospective  co-purchaser. 

In  Proctor  v.  Smith,  8  Bush  81,  it  was  held  that  a  devise  to  the 
mother  and  her  then  children  conjointly,  naming  them,  gave  the 
mother  and  children  one-fourth  of  the  devise  each. 

Judgment  affirmed. 

m 

J.  /.  Landrutn,  for  appellant. 


Home  Ins.  Co.,  of  New  York,  v.  John  C.  Gaddis  &  Co.,  et  al. 

Same  v.  Mary  A.  Bowen,  et  al. 

Insurance  Policy — Notice  and  Proof  of  Loss. 

When  an  insurance  company  refuses  to  pay  a  loss  on  other  grounds 
than  its  failure  to  receive  notice  and  proof  of  loss,  and  goes  into 
court  asking  for  a  cancellation  of  the  policy,  it  cannot  justify  itself 
by  showing  that  proper  proof  had  not  been  made  of  such  loss. 
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Assignment  of  Policy. 

When  a  policy  provides  that  "if  this  policy  shall  be  assigned  before 
a  loss  without  the  consent  of  the  company  indorsed  hereon"  the 
policy  shall  be  void,  it  is  held  that  although  parties  may  agree  that 
a  contract  reduced  to  writing  shall  not  be  modified  unless  the  agree- 
ment for  such  modification  be  by  writing,  still  a  subsequent  agreement 
by  parol  to  modify  will  be  valid;  and  where  it  is  shown  that  the 
company,  by  its  agent,  agreed  to  the  assignment  of  the  policy  by 
parol  the  company  is  bound  by  it. 

APPEAL  FROM  CAMPBELL  CHANCERY  COURT. 

September  12,  1878. 

Opinion  by  Judge  Cofer: 

Each  of  the  appellants  made  its  answer  in  the  consolidated  actions 
of  Gaddis  &  Co.  v.  Mary  A.  Bowcn  and  Mary  J.  Hickman  2l  cross- 
petition  against  Mrs.  Hickman,  and  called  upon  her  to  set  up  any 
claim  she  had  under  the  policies  on  the  Cold  Spring  property,  and 
asked  that  said  policies  be  adjudged  void  and  be  canceled. 

In  these  cross-petitions,  which  were  filed  in  May,  1875,  it  was  al- 
leged that  the  property  covered  by  the  policies  were  destroyed  by  fire 
December  1,  1874,  and  that  the  assured  had  failed  to  give  immediate 
notice  of  the  loss,  and  to  make  out  and  furnish  to  the  companies 
preliminary  proofs  of  the  loss  as  required  by  the  policies,  and  that 
on  account  of  such  failure  the  policies  had  become  void. 

It  was  also  alleged  that  the  property  insured  did  not  belong  to 
Mrs.  Hickman,  but  was  held  by  her  in  trust  for  her  mother,  Mrs. 
Bowen,  and  that  Mrs.  Hickman  had  concealed  from  the  insurers 
divers  incumbrances  on  the  property  which  were  unknown  to  them, 
and  that  the  policies  were  on  that  account  void. 

They  each  made  their  answer  a  cross-petition  against  Mrs.  Hick- 
man and  called  upon  her  to  set  up  her  claim,  and  then  prayed  that 
the  policies  might  be  cancelled.  In  a  separate  answer  to  each  of 
these  cross-petitions  Mrs.  Hickman  alleged  that  she  did  give  notice 
to  each  of  the  companies  immediately  after  the  loss ;  and  she  also 
alleged  facts  intended  to  show  that  the  furnishing  of  preliminary 
proofs  required  by  the  policies  had  been  waived ;  she  denied  all  alle- 
gations of  fraud,  and  the  alleged  concealment  of  incumbrances  on 
the  property,  and  alleged  that  she  disclosed  fully  and  in  good  faith 
all  existing  liens.  She  made  her  answers  counterclaims  against  the 
companies,  and  prayed  for  judgment  against  each  for  the  amount  of 
its  policy. 
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To  these  answers  replies  were  filed ;  a  trial  was  had  and  judgments 
rendered  in  her  favor  as  prayed  for,  and  from  these  judgments  these 
appeals  are  prosecuted.  We  need  not  enter  into  the  question  whether 
there  was  a  waiver  of  the  preliminary  proofs  by  anything  occurring 
prior  to  the  filing  of  the  cross-petitions  by  the  appellants. 

In  their  cross-petitions  the  companies  assumed  that  it  was  then 
too  late  to  make  the  preliminary  proofs,  and  that  as  such  proofs  had 
not  been  made  they  were  discharged  from  liability,  and  for  this, 
among  other  reasons,  sought  to  cancel  the  policies.  The  facts  dis- 
closed certainly  excused  an  earlier  presentation  of  the  proofs,  if  they 
did  not  show  a  waiver  of  the  right  to  insist  upon  such  proofs  being 
made  at  all,  and  having  called  upon  the  assured  to  assert  her  claim 
and  at  the  same  time  asked  to  have  the  policies  cancelled  as  no  longer 
obligatory  on  them,  they  clearly  cannot  now  be  heard  to  say  that 
the  suits  were  premature,  or  to  have  them  dismissed  because  the 
proofs  were  not  made,  and  especially  so  when  they  distinctly  refused 
to  pay  upon  other  grounds,  and  relying  on  these  grounds  have  them- 
selves come  into  court  to  have  the  policies  cancelled. 

By  the  terms  of  the  policies  the  assured  could  not  maintain  actions 
thereon  without  making  the  required  preliminary  proofs,  but  when 
the  companies  denied  their  liability  and  refused  to  pay  upon  other 
grounds,  which  would  not  have  been  removed  by  such  proofs,  then 
the  proofs  would  have  been  vain  and  futile,  and  therefore  need  not 
be  made.  It  is  a  well  settled  principle  of  the  law  of  contracts,  as 
applicable  to  contracts  of  insurance  as  to  any  other  class  of  con- 
tracts, that  if  one  party  to  a  contract  gives  notice  that  he  will  not 
perform  his  part  such  refusal  is  of  itself  a  breach  of  the  contract, 
and  the  other  party  in  suing  on  it  need  not  allege  performance  or 
readiness  to  perform  conditions  which  he  would  have  been  other- 
wise required  to  perform  or  offer  to  perform  before  commencing 
suit.    Bishop  on  Contracts,  §  692. 

The  companies,  having  by  their  cross-petition  given  notice  that 
they  would  not  pay  in  any  event,  violated  their  contract,  and  the 
assured  had  a  right  to  sue  without  furnishing  the  requisite  pre- 
liminary proofs,  or  showing  that  its  production  had  been  otherwise 
waived.  Upon  the  question  whether  the  state  of  the  title  and  the 
incumbrances  on  the  property  were  truly  stated  to  the  agents  of  the 
companies,  the  evidence  is  conflicting.  Mrs.  Bowen,  Mrs.  Crews  and 
Mrs.  Hickman  all  swear  that  it  was. 

The  agent  for  the  Home  and  the  Franklin  does  not  distinctly  deny 
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in  his  testimony  that  the  incumbrances  were  made  known  to  him. 
He  admits  that  at  least  one  was  disclosed ;  and  it  is  quite  natural  to 
infer  that  as  the  subject  of  incumbrances  was  discussed  and  one 
was  disclosed,  all  were  disclosed.  The  agent  of  the  Aetna  says  no 
incumbrances  were  disclosed  to  him,  but  the  court  below  found  the 
fact  against  him,  and  this  court  cannot  on  the  evidence  before  it 
reverse  that  finding. 

The  allegation  that  the  conveyance  to  Mrs.  Hickman  was  in  fraud- 
ulent trust  for  Mrs.  Bowen  is  not  sustained,  and  the  judgments  in 
favor  of  Mrs.  Hickman  must  be  affirmed. 

The  only  defense  relied  upon  to  the  policy  insuring  the  personal 
property  of  Mrs.  Bowen  is  that  the  policy  was  assigned  to  Mrs. 
Hickman  before  the  loss  without  the  knowledge  or  consent  of  the 
company.  The  policy  contains  a  provision  that  "if  this  policy  shall 
be  assigned  before  a  loss  without  the  consent  of  the  company  in- 
dorsed hereon"  the  policy  shall  be  void.  It  is  not  claimed  that  the 
written  consent  of  the  company  to  the  assignment  was  ever  obtained, 
but  there  is  evidence  conducing  to  prove  that  the  agent  who  issued 
the  policy  had  knowledge  of  and  assent  to  the  assignment. 

Two  or  three  witnesses  swore  that  such  consent  was  given,  and 
the  agent  swore  it  was  not  given.  The  court  below  found  that  he 
did  consent,  and  that  finding  will  not  be  disturbed. 

The  validity  of  contracts  must  be  determined  by  law,  and  not  by 
stipulation  between  the  parties,  and  although  parties  may  agree  that 
a  contract  which  they  have  voluntarily  reduced  to  writing  shall  not 
be  altered  or  modified  unless  the  agreement  for  such  alteration  or 
modification  be  evidenced  by  writing,  yet  a  subsequent  agreement 
by  parol  to  alter  or  modify  will,  be  as  valid  as  if  no  such  stipulation 
had  been  in  the  written  memorial  of  the  original  contract.  And  it 
follows  that,  having  consented  by  parol  to  the  transfer,  the  company 
is  as  much  bound  as  if  its  consent  were  in  writing.  It  results,  there- 
fore, that  the  judgment  in  favor  of  Gaddis  &  Co.  must  be  affirmed 
so  far  as  the  appellants  are  concerned. 

Counsel  for  Mrs.  Hickman  claims  that  the  court  erred  in  adjudg- 
ing the  proceeds  of  the  policy  to  Mrs.  Bowen  to  her  creditors,  and 
insists  that  such  proceeds  should  have  been  adjudged  to  Mrs.  Hick- 
man. But  no  such  question  is  or  can  be  presented  on  this  appeal. 
Xo  cross-appeal  by  her  against  her  co-appellees,  Gaddis  &  Co.,  will 
lie.  Such  appeals  can  only  be  prosecuted  by  appellees  against  ap- 
pellant. 
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The  judgments  must  be  affirmed  on  both  the  original  appeals. 
B.  D.  Sntalley,  A.  Duvall,  for  appellant. 

E.  W.  Hawkins,  for  Gaddis  &  Co.;  F.  M.  Webster  for  Boiven, 
Etc.,  appellees. 


W.  T.  Brooks  v.  Commonwealth. 

Criminal — Sale  of  Liquor  on  Certificate  of  Physician — Indictment. 

An  indictment  under  the  special  Act  of  March  6,  1872,  applying 
only  to  Rockcastle  county,  is  Insufficient  which  avers  that  "The  said 
Brooks  did  *  *  *  unlawfully  sell  to  J.  J.  Williams,  whisky  and 
brandy  by  the  quart,  pint  and  half -pint,  said  sale  not  being  made  in 
small  quantities  for  medical  purposes  on  the  prescription  of  a  regular 
practicing  physician  then  and  there  made  and  given,"  since  no  pre- 
scription is  necessary  under  such  act;  but  to  justify  such  sale  the 
purchaser  must  have  a  physician's  certificate,  and  not  a  prescription. 

APPEAL  FROM  ROCKCASTLE  CIRCUIT  COURT. 

September  12,  1878. 

Opinion  by  Judge  Hines  : 

This  prosecution  is  under  an  act  applicable  only  to  Rockcastle 
County,  approved  March  6,  1872,  and  is  an  amendment  to  an  act 
passed  March  31,  1870.  The  second  and  third  sections  of  the 
amendatory  act  is  as  follows :  "That  the  second  section  of  said  act 
be  so  amended  as  to  allow  any  person  to  sell  spirituous  liquors  in 
small  quantities  for  medical  purposes ;  but  before  they  shall  be  thus 
privileged  to  sell,  they  must  receive  the  certificate  of  a  regular 
practicing  recognized  physician,  which  they  shall  file  and  keep  for 
protection." 

"That  before  any  physician  shall  be  authorized  to  give  a  certificate 
for  the  purchase  of  spirituous  liquors  for  medical  purposes,  he  shall 
file  with  the  clerk  of  the  county  court  an  affidavit,  stating  that  he 
will  not  give  a  certificate  to  any  person  to  purchase  or  obtain  any 
brandy,  whisky,  or  intoxicating  liquors,  or  a  mixture  thereof,  unless 
in  his  opinion  the  good  of  their  health  requires  it,  which  affidavit 
shall  be  recorded  by  the  clerk,  and  should  any  physician  give  any 
certificate  without  complying  with  this  law,  or  any  person  sell  with- 
out complying  with  the  provisions  of  this  amendment,  they  shall  be 
subjected  to  all  the  pains  and  penalties  of  the  original  act." 

The  material  part  of  the  indictment  found  under  these  acts  is 
as  follows :  "The  said  Brooks  did,  on  the  2nd  day  of  October,  1877, 
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in  the  county  aforesaid,  unlawfully  sell  to  J.  J.  Williams,  whisky  and 
brandy  by  the  quart,  pint  and  half -pint,  said  sale  not  being  made  in 
small  quantities  for  medical  purposes  on  the  prescription  of  a  regu- 
lar practicing  physician  then  and  there  made  and  given,  contrary  to 
the  form  of  the  statutes,"  etc. 

To  this  indictment  a  demurrer  was  filed,  together  with  an  agreed 
statement  of  facts,  and  the  whole  case  submitted  to  the  court,  with- 
out the  intervention  of  a  jury,  and  judgment  rendered  against  the 
appellant  for  one  hundred  dollars,  from  which  an  appeal  was  taken. 
The  demurrer  to  the  indictment  was  upon  the  ground  only  that  the 
act  under  which  it  was  found  was  unconstitutional.  Nevertheless 
it  is  the  duty  of  the  court  at  any  time,  of  its  own  motion,  to  quash 
or  dismiss  an  indictment  where  it  fails,  as  we  think  the  indictment 
does,  to  charge  a  public  offense.  Every  allegation  in  the  indictment 
may  be  true,  and  yet  appellant  may  be  innocent  of  any  offense  under 
this  special  law.  Under  the  law  it  is  the  certificate  from  the  physi- 
cian to  the  party  selling  that  protects  him,  and  not  a  prescription 
from  the  physician.  The  words  "certificate"  and  "prescription"  are 
not  synonymous.  "Certificate"  means  a  Written  testimony  to  the  truth 
of  any  fact,  while  "prescription"  means  the  direction  of  remedies 
for  disease  and  the  manner  of  using  them.  The  language  used  must 
be  taken  in  its  ordinary  acceptation  and  the  court  has  no  power  to 
torture  it  in  order  to  bring  the  appellant  within  the  statute.  If  the 
word  "certificate"  had  been  used  in  the  indictment,  to  that  extent 
it  would  have  been  good  upon  its  face,  and  if  the  accused  had  at- 
tempted to  justify  the  selling  by  exhibiting  in  evidence  a  paper 
given  him  by  the  physician  it  would  have  been  for  the  court  to  de- 
termine whether  it  was  such  a  paper  as  spoken  of  in  the  statute.  The 
language  of  the  statute  descriptive  of  the  offense  should  have  been 
followed. 

Judgment  reversed  and  cause  remanded  with  directions  to  dis- 
miss the  indictment. 

Sam  M.  Burdett,  for  appellant.     Moss,  for  appellee. 


John  Madden,  et  al.,  v.  Mary  Crundy's  Trustee,  et  al. 

Homestead — Creditors'  Rights. 

One  entitled  to  claim  a  homestead  exemption  may  sell  such  right 
and  such  sale  is  not  in  fraud  of"  creditors,  for  they  have  no  interest 
in  it  and  cannot  sell  it  to  satisfy  their  claims;  so  long  as  the  debtor 
lives  his  homestead  is  freed  from  creditor's  claims. 
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APPEAL  FROM  BOURBON  CIRCUIT  COURT. 

■ 

September  14,  1878. 

Opinion  by  Judge  Pryor  : 

The  failure  of  the  court  below  to  allot  to  the  appellants  the  home- 
stead or  its  value,  if  the  property  was  indivisible,  necessitates  a  re- 
versal. The  appellant,  Madden,  at  the  time  he  sold  and  conveyed  the 
property  to  his  niece,  was  a  bona  fide  housekeeper  and  entitled  to 
the  benefit  of  the  exemption.  This  homestead  to  the  value  of  $1,000 
was  not  subject  to  the  claims  of  creditors,  and  the  proof  shows  that 
the  entire  property  is  not  worth  exceeding  $700.  It  is  only  in  the 
event  of  the  death  of  the  owner  of  the  homestead  that  the  creditor 
can  sell  it,  subject  to  the  possession  and  occupancy  of  the  children. 
While  the  owner  is  living  on  the  homestead  no  sale  under  a  judg- 
ment or  execution  can  pass  to  the  purchaser  either  a  vested  or  con- 
tingent interest  in  it.  He  has  the  right  to  sell  it  and  purchase  an- 
other, and  if  the  chancellor  sells  the  property  when  it  is  indivisible 
he  must  have  paid  to  the  owner  $1,000  of  the  purchase  money. 

There  is  nothing  in  the  statute  preventing  the  owner  from  selling 
his  homestead,  and  as  the  creditor  is  in  no  manner  injured  by  it  he 
cannot  complain.  If  the  property  was  of  greater  value  than  $1,000 
and  indivisible,  under  the  proof  in  this  case  it  should  have  been  sub- 
jected to  the  claims  of  creditors,  giving  first  to  the  purchaser  $1,000 
of  the  purchase  money.  Whether  the  business  house  or  grocery  is 
on  the  lot  occupied  as  a  homestead  does  not  appear,  but  if  it  is  and 
the  entire  lot  is  worth  less  than  $1,000  it  ought  not  to  be  sold  to  pay 
the  debts.  In  such  a  case  there  could  be  no  fraud  practiced  on  the 
creditors,  as  the  appellant,  Madden,  had  the  right  to  give  the  prop- 
erty to  his  niece  if  he  saw  proper.  If  the  lot  in  controversy  does  not 
exceed  in  value  $1,000  the  petition  should  be  dismissed.  The  judg- 
ment below  is  reversed  and  cause  remanded  for  further  proceedings 
consistent  with  this  opinion. 

Irvine  Taylor,  for  appellants.    Brent  &  McMillan,  for  appellees. 
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Harriett  Scott  v.  George  Scott. 

Contract  to  Buy  Real  Estate,  When  Enforcible — Dower  of  Wife. 

A  verbal  contract  of  sale  of  real  estate,  where  the  purchaser  Is  put 
Into  possession,  is  voidable  only  by  the  seller;  and  where  a  father 
sells  to  his  son  and  puts  him  into  possession,  but  does  not  convey  to 
him,  and  afterward  marries,  his  wife  has  no  right  of  dower  in  such 
land  when  her  husband  has  not  sought  to  avoid  the  sale.  He  had 
a  right  to  confirm  the  sale  and  was  bound  in  good  faith  to  do  so, 
and  upon  conveyance  being  made  her  marital  interests  were  subject 
to  his  election  on  the  subject,  she  could  not  avoid  his  contract  to 
convey  nor  require  him  to  avoid  it 

APPEAL.  FROM  SPENCER  CIRCUIT  COURT. 

September  14,  1878. 

Opinion  by  Judge  Cofer  : 

The  Adam  Miller  farm  was  bought  by  the  father  and  two  sons, 
and  by  the  consent  of  all  was  conveyed  to  Robert. 

When  the  farm  in  Nelson  was  purchased,  it  seems  to  have  been 
intended  by  the  parties  for  George,  but  the  intention  was  not  car- 
ried out.  Robert  deeded  the  Miller  farm  to  George,  and  received 
a  conveyance  for  the  farm  in  Nelson.  George  was  induced  to  enter 
into  that  arrangement  by  a  verbal  promise  of  his  father  to  convey 
to  him  enough  of  the  Heady  farm  to  make  the  Miller  farm  equal  to 
the  farm  in  Nelson.  And  there  was  evidence  conducing  to  prove 
that  George  was  put  in  possession  of  the  land  he  was  to  have  off  the 
Heady  farm  before  the  marriage  of  his  father  with  the  appellant; 
but  whether  so  or  not  we  do  not  regard  as  very  important. 

After  the  marriage  of  the  father  with  the  appellant,  he  executed 
to  George  a  conveyance,  in  which  she  did  not  join,  conveying  to  him 
a  part  of  the  Heady  farm  in  compliance  with  his  previous  verbal 
agreement.  The  question  then  is,  Is  the  appellant  entitled  to  dower 
in  the  land  thus  conveyed  to  George  ?  ,We  concur  with  the  court 
below  in  holding  that  she  is  not. 

As  appears  from  the  foregoing  statements  of  facts,  there  was  a 
valuable  consideration  to  uphold  the  father's  verbal  promise  to  con- 
vey to  George  so  much  of  the  Heady  farm  as  when  added  to  the 
Miller  farm  would  be  equal  to  the  farm  in  Nelson.  True,  George 
could  not  have  enforced  that  agreement,  because  it  was  verbal,  but 
the  agreement  was  not  void,  and  as  said  by  this  court  in  Oldham  v. 
Sale,  1  B.  Mon.  76,  the  father  "alone  had  a  right  to  avoid  or  confirm 
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it  during  his  life,  and  having  confirmed  it  by  the ,. conveyance  of 
1809,  his  wife  never  had  any  equitable  interest  of  which  sjie  could 
not  have  been  divested  without  her  concurrence."  And  again  the 
court  said,  and  its  language  is  just  as  applicable  to  this  case  as  it 
was  to  that :  "Her  potential  right  to  dower  was,  at  the  date  of  that 
conveyance,  not  only  purely  technical  but  initiate  only;  and  spring- 
ing, as  it  did  from  his  title,  and  depending  thereon  as  a  mere  con- 
tingent incident,  it  can  never  have  become  consummate  and  avail- 
able, because,  when  she  married  him,  another  person  was  beneficial- 
ly seized  of  the  lot,  under  a  contract  which,  though  voidable  by  him, 
he  was  under  no  sort  of  obligation  to  her  to  avoid,  but  had  a  clear 
right  to  confirm  and  was  morally  bound  to  effectuate  in  good  faith. 
Her  marital  interests  were  subject  to  his  election  on  the  subject. 
She  had  no  right  to  require  him  to  avoid  his  contract,  nor  could  she 
avoid  it  for  him  or  for  herself." 

This  is  conclusive  of  this  case,  and  the  judgment  must  be  affirmed. 

G.  G.  Gilbert,  for  appellant     Caldwell  &  Harwood,  for  appellee. 


Samuel  B.  Phelps  v.  Mariam  Pinkston,  et  al. 

Specific  Performance — Contract  of  Sale  of  Real  Estate. 

The  court  cannot  decree  specific  performance  of  a  contract  of  sale 
of  real  estate  where  there  is  no  description  of  the  land  in  the  con- 
tract from  which  the  court  could  ascertain  even  In  what  county  or 
state  it  is  situated. 

APPEAL  FROM  MADISON  COURT  OF  COMMON  PLEAS. 

September  14,  1878. 

Opinion  by  Judge  Hines: 

In  1864  appellant  sold  about  twenty  acres  of  land  to  Robert  Pink- 
ston, and  about  1868  Pinkston  sold  a  portion  of  the  same  land  to 
David  Howard.  No  conveyance  has  been  made  by  the  appellant  to 
Pinkston  nor  by  Pinkston  to  Howard.  Howard  brought  this  suit 
against  Pinkston  and  the  appellant,  alleging  certain  payments  on  the 
land  and  seeking  a  conveyance.  Before  service  of  process  Pinkston 
died,  and  the  appellant  filed  his  answer  and  made  it  a  cross-petition 
against  the  widow  and  children  of  Pinkston,  alleging  that  he  had 
good  title  to  the  land,  offering  to  convey  to  whom  the  court  might 
direct,  and  asking  for  a  sale  of  the  land  to  pay  the  remaining  pur- 
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chase  money.    The  only  written  evidence  of  the  sale  is  the  follow- 
ing note  signed  by  Robert  Pinkston : 

"$466.67. 

On  or  before  the  1st  day  of  January,  1870,  I  promise  to  pay  S.  B. 
Phelps  (appellant)  four  hundred  sixty-six  dollars  and  sixty-seven 
cents  in  payment  for  twenty  acres  of  land,  more  or  less,  a  lien  to 
be  reserved  upon  the  land  until  the  whole  of  the  purchase  money 
is  paid.    This  January  1,  1870. 

his 
Attest:  (Signed)     Robert  X  Pinkston/' 

W.  W.  Edwards.  mark. 

There  is  in  the  petition  of  appellant  no  description  of  the  land,  and 
no  allegation  as  to  the  state  or  cpunty  in  which  it  lies.  It  is  not  set 
out  by  metes  and  bounds,  nor  is  there  any  deed  tendered.  On  an 
order  submitting  the  case  upon  exceptions  to  depositions  and  "in 
chief,"  the  court  below  adjudged  in  a  well  considered  opinion  that 
so  much  of  the  petition  of  appellant  as  sought  to  enforce  the  contract 
of  sale  and  the  subjection  of  the  land  to  the  payment  of  the  remain- 
der of  the  purchase  money  be  dismissed,  and  from  that  judgment  this 
appeal  is  taken. 

The  weight  of  authority  in  this  state  is  in  favor  of  the  enforce- 
ment of  contracts  like  this  when  the  vendor  tenders  good  title.  Such 
contracts  are  not  void,  but  suits  to  enforce  the  sale  cannot  be  main- 
tained. Yet  if  the  vendee  sue  for  the  recovery  of  money  paid  on 
such  a  contract  a  tender  of  a  sufficient  conveyance  of  the  legal  title 
will  defeat  his  action.  Cheshire  and  Wife  v.  Payne,  16  B.  Mon. 
618;  Hill's  Adm'r  v.  Spalding's  Ex'r,  1  Duv.  216.  In  any  view,  how- 
ever, the  court  could  not  have  enforced  a  specific  performance  of 
the  contract,  as  there  was  no  location  or  description  of  the  land. 

When  the  pleadings  and  exhibits  show  the  absence  of  the  neces- 
sary writing,  the  statute  of  frauds  need  not  be  specially  pleaded, 
but  the  objection  may  be  made  by  demurrer.  Linn-Boyd  Tobacco 
Warehouse  Co.  v.  Terrill,  13  Bush  463.  There  was  neither  plea  nor 
demurrer  below,  but  the  court  properly  held  that  the  answer  of  the 
guardian  ad  litem  for  the  infants  must  be  regarded  as  raising  every 
defense  apparent  on  the  record. 

The  exception  of  the  appellant  to  the  deposition  of  Marian  Pink- 
ston, "because  she  was  the  wife  of  Robert  Pinkston  at  the  time  all 
the  facts  detailed  by  her  occurred,"  was  properly  overruled.  There 
may  be  portions  of  her  evidence  that  are  objectionable,  but  cer- 
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tainly  not  because  she  was  the  wife  of  Pinkston  at  the  time  when 
the  incidents  of  which  she  speaks  occurred.  Information  coming  to 
her  by  reason  of  the  marital  relation  or  confidential  communica- 
tions made  by  her  husband  should  be  excluded.  The  exception, 
however,  does  not  raise  such  an  objection. 

The  exceptions  to  the  depositions  of  Howard,  Neal,  Gentry,  White 
and  Cole  are  too  general  and  indefinite,  and  the  court  properly  over- 
ruled them. 

Judgment  affirmed  and  cause  remanded  for  further  proceedings 
to  adjust  the  equities  between  the  parties,  as  indicated  by  the  court 
below,  and  in  conformity  to  this  opinion. 

Chenault  &  Bennett,  for  appellant.    John  G.  Cole,  for  appellees. 


Baker  Boyd  v.  A.  E.  Camp. 


Officer — Escape  of  Prisoner — Damages. 

Only  actual  damages  can  be  recovered  In  a  suit  against  an  officer 
for  allowing  a  prisoner  to  escape. 

Nominal  Damages. 

The  court  of  appeals  will  not  reverse  for  an  error  in  failing  to  give 
nominal  damages. 

APPEAL  FROM  JEFFERSON  COURT  OF  COMMON  PLEAS. 

September  14,  1878. 

Opinion  by  Judge  Cofer  : 

The  evidence  showed  without  contradiction  that  Prewitt  was  in- 
solvent when  he  was  arrested  and  when  he  was  discharged  by  the 
appellee.  It  is  true,  as  suggested  by  appellant's  counsel,  that  if  he 
had  been  detained  in  jail,  friends  might  have  paid  appellant's  part 
of  the  fines  to  secure  his  discharge,  but  such  a  possibility  is  too 
shadowy  and  uncertain  to  be  a  factor  for  consideration  in  a  judicial 
inquiry  of  damages.  Under  our  statute,  as  well  as  by  the  rules  of 
the  common  law,  only  actual  damages  can  be  recovered  in  a  suit 
against  an  officer  for  an  escape.  Sec.  5,  Chap.  35,  General  Statutes ; 
Bernard  v.  Commonwealth,  4  Litt.  148. 

As  no  actual  damage  such  as  the  law  can  estimate  was  shown, 
the  appellant  had,  at  most,  a  right  to  a  merely  nominal  recovery, 
and  this  court  has  repeatedly  decided  that  it  will  not  reverse  for 
an  error  in  failing  to  give  nominal  damages. 

The  judgment  must  therefore  be  affirmed. 

Little  &  Slack,  for  appellant. 
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William  Wiggins  V.  William  Johnson,  et  al. 

Principal   and    Surety — Agreement    to    Forbear    Without    Consent    of 
Sureties. 

Any  valid  agreement  by  which  a  creditor  agrees  to  forbear  to  sue 
the  principal  for  any  appreciable  time  after  the  debt  falls  due,  if 
made  without  the  consent  of  those  bound  for  the  debt  as  sureties,  and 
with  a  knowledge  that  they  are  sureties,  will  discharge  them. 

APPEAL  FROM  ROBERTSON  CIRCUIT   COURT. 

September  17,  1878. 

Opinion  by  Judge  Cofer: 

The  appellant  sued  the  appellees  on  a  note  for  $240  dated  July 
6,  1874,  and  payable  twelve  months  after  date. 

Except  Johnson,  they  answered  that  they  were  merely  sureties 
in  the  note,  and  that  the  appellant  knew  that  fact,  and  that  in  Au- 
gust, 1876,  he  entered  into  an  agreement  with  Johnson,  the  principal, 
by  which  Johnson  agreed  to  let  the  plaintiff  have  in  discharge  of 
the  note  sued  upon  (or  so  much  thereof  as  the  hogs  would  come  to) 
a  lot  of  hogs  owned  by  the  defendant,  Johnson,  at  $ per  hun- 
dred pounds,  to  be  delivered  to  the  plaintiff  by  Johnson  the  follow- 
ing fall,  after  having  been  fattened  by  said  Johnson;  and  in  con- 
sideration thereof  the  plaintiff  undertook  and  agreed  with  Johnson, 
without  their  knowledge  or  consent,  to  forbear  to  collect  or  to  at- 
tempt to  collect  the  note  until  after  the  time  for  the  delivery  of  the 
hogs. 

To  the  second  paragraph  of  the  answer  which  contained  this  de- 
fense the  appellant  demurred;  the  demurrer  was  overruled,  and  a 
verdict  and  judgment  having  been  rendered  for  the  sureties  this 
appeal  is  prosecuted  to  reverse  the  judgment. 

It  is  contended  that  the  court  erred  in  overruling  the  demurrer  to 
the  second  paragraph  of  the  answer,  and  in  instructing  the  jury. 
It  is  well  settled  that  any  valid  agreement  by  which  a  creditor  agrees 
to  forbear  to  sue  the  principal  for  any  appreciable  time  after  the  debt 
falls  due,  if  made  without  the  consent  of  those  bound  for  the  debt 
as  sureties,  and  with  a  knowledge  that  they  are  mere  sureties,  will 
discharge  them. 

But  it  is  contended  that  the  agreement  made  by  the  appellant  with 
Johnson  was  without  consideration.  If  this  be  correct  then  of  course 
he  was  not  bound  by  the  agreement,  and  might  have  proceeded  to 
collect  the  debt  at  any  time,  notwithstanding  his  agreement  not  to 
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do  so,  until  after  the  time  for  the  delivery  of  the  hogs.  The  agree- 
ment was  that  Johnson  was  to  let  him  have  the  hogs  at  the  market 
price,  and  there  was  no  agreement  to  pay  more  than  the  amount 
due  on  the  note.  But  the  note  was  payable  in  money  and  the  agree- 
ment set  up  was  to  pay  it  in  hogs. 

Part  payment  before  the  day  or  in  a  particular  manner  not  pro- 
vided for  in  the  original  agreement  may  amount  to  a  satisfaction 
of  the  debt.  (Chitty  on  Contracts,  1102),  and  a  fortiori  an  agree- 
ment to  forbear  in  consideration  of  an  agreement  to  pay  in  hogs  a 
debt  due  in  money  is  also  a  valid  agreement,  and  having  made  the 
agreement  the  appellant  could  not  have  maintained  an  action  on  the 
note  until  the  time  agreed  upon  for  the  delivery  of  the  hogs  had 
passed ;  and  the  answer,  therefore,  presented  a  defense  to  the  action 
and  the  demurrer  was  properly  overruled. 

The  instructions  of  the  court  conforming  to  these  views  and  the 
judgment  must  be  affirmed. 

C.  N.  &  JV.  Buckles,  for  appellant. 

Ross  &  Kennedy,  for  appellees. 


Lucy  J.  Brewer,  et  al.,  v.  Jesse  Hill,  et  al. 

Assignment  or  Mortgage — Rights  of  Creditors. 

The  creditors  of  one  who  has  made  a  sale,  assignment  or  mortgage 
in  violation  of  the  Act  of  1856  have  the  right  to  have  such  a  transfer 
adjudged  as  a  transfer  of  all  the  debtor's  property  for  the  equal 
benefit  of  all  of  his  creditors,  provided  one  or  more  of  them  brings 
an  action  for  that  purpose  within  six  months  after  the  instrument 
is  recorded  or  the  property  delivered. 

Mortgage  Set  Aside  for  Fraud. 

A  creditor  who  has  not  procured  a  judgment  and  execution  and  a 
return  of  nulla  bona  cannot  maintain  a  suit  to  subject  property  or 
set  aside  a  mortgage  because  made  in  fraud  of  creditors. 

APPEAL  FROM  HENRY  CIRCUIT  COURT. 

September  17,  1878. 

Opinion  by  Judge  Cofer  : 

The  act  of  1856  gives  to  the  creditors  of  one  who  has  made  a 
sale,  assignment  or  mortgage  in  violation  of  its  terms  a  right  to 
have  such  sale,  assignment  or  mortgage  adjudged  to  operate  as  a 
transfer  of  all  the  debtor's  property  for  the  equal  benefit  of  all  his 
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creditors,  provided  some  one  or  more  of  such  creditors  shall  bring 
an  action  for  that  purpose  within  six  months  after  the  mortgage  or 
transfer  is  legally  lodged  for  record,  or  the  delivery  of  the  property 
or  effects  so  transferred. 

The  appellants  did  not  sue  until  more  than  six  months  after  the 
recording  of  the  mortgage  and  after  the  possession  of  the  land  had 
been  surrendered  to  the  mortgagees. 

The  mortgage  to  Kephart  and  others  was  recorded  February  19, 
1869,  and  possession  of  the  mortgaged  property  was  surrendered  and 
the  equity  of  redemption  was  sold,  as  alleged  in  the  petition,  March 
5.  1872,  and  this  suit  was  not  commenced  until  September  8,  1872. 
Thus  it  appears  on  the  face  of  the  petition  that  the  suit  was  not 
commenced  in  time  to  entitle  the  appellants  to  relief  under  the  act 
of  1856,  even  if  the  allegations  be  conceded  to  be  true. 

That  some  or  even  all  of  the  appellants  were  infants  when  the 
right  of  action  accrued  can  make  no  difference.  The  second  sec- 
tion of  the  act  is  not  a  statute  of  limitation,  but  an  enabling  act. 
It  gives  a  right  of  action  which  did  not  previously  exist ;  and  de- 
clares that  the  right  must  be  exercised  within  a  specified  time.  In 
such  cases  the  plaintiff  must  show  that  he  comes  within  the  time 
allowed.  Wintersmith  &  Young  v.  Pointer  &  Conw.ay,  2  Met.  457. 
The  statute  does  not  extend  the  time  in  favor  of  infant  plaintiffs, 
and  the  court  has  no  power  to  do  so. 

The  allegation  of  actual  fraud  is  not  sustained  by  the  evidence. 
There  was  no  error  in  dismissing  the  petition  as  to  Moore.  He  was 
sued  as  the  surety  of  Hill  in  his  bond  as  administrator  of  Brewer, 
but  none  of  the  covenants  contained  in  the  bond  were  set  out  in  the 
petition,  and  it  therefore  did  not  contain  a  statement  of  facts  con- 
stituting a  cause  of  action  against  him. 

And  we  may  remark  in  regard  to  the  charge  of  actual  fraud  in 
the  mortgage  to  Kephart,  and  the  deed  to  Griffin  Kelly,  that  the  ap- 
pellants not  having  a  return  of  nulla  bona  against  either  Hill  or 
Moore  could  not  maintain  a  suit  to  subject  the  property  on  the 
ground  that  it  had  been  conveyed  in  fraud  of  creditors. 

The  judgment  must  therefore  be  affirmed. 

H'm.  Cornwall,  for  appellants. 

Webb  &  Masterson,  Caldwell  &  Howard,  for  appellees. 
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T.  E.  Crickett  v.  Phineas  D.  Hampton's  Adm'rs. 

Jurisdiction  of  Court. 

When  the  subject  of  an  action  is  mortgaged  real  estate  and  a  part 
of  it  is  in  the  county  where  the  suit  was  brought,  the  court  has 
jurisdiction  as  to  the  whole  although  some  parcels  of  the  real  estate 
are  situated  in  another  county. 

APPEAL  FROM  BUTLER  CIRCUIT  COURT. 
September  19,  1878. 

Opinion  by  Judge  Cofer  : 

The  subject  of  this  action*  was  the  mortgaged  property,  and  as  a 
part  of  it  is  situated  in  Butler  county,  where  the  suit  was  brought, 
we  incline  to  the  opinion  that  that  court  had  jurisdiction  as  to  the 
whole,  although  some  district  parcels  are  situated  in  Logan  county. 
By  embracing  all  in  one  mortgage  the  appellant  subjected  all  to 
the  jurisdiction  of  the  courts  in  either  county.  Any  other  construc- 
tion would  be  extremely  inconvenient  in  practice,  and  would  sub- 
ject the  parties  to  unnecessary  costs,  produce  confusion  and  even 
result  in  loss  to  the  parties. 

No  injustice  can  result  to  any  one  from  this  construction,  and  no 
violence  is  done  to  the  language  of  the  statute.  The  petition  stated 
facts  constituting  a  cause  of  action,  and  there  was  no  error  in  over- 
ruling the  demurrer  of  the  appellant. 

The  order  overruling  the  motion  for  a  continuance  was  not  ex- 
cepted to,  and  for  that  reason  does  not,  even  if  erroneous,  afford 
ground  for  reversing  the  judgment. 

There  is  no  statute  directing  where  the  sale  of  land  adjudged  to 
be  sold  in  a  proceeding  to  enforce  a  mortgage  lien  shall  be  made. 
It  is,  therefore,  the  duty  of  the  court  to  designate  the  place  of  sale, 
and  as  it  does  not  appear  that  there  was  any  abuse  of  discretion  in 
fixing  upon  Morgantown  instead  of  Russell ville,  the  judgment  can- 
not be  reversed  on  that  ground.  For  aught  that  appears  the  former 
place  may  have  been  the  most  appropriate. 

The  other  assignments  of  error  have  been  disposed  of  in  what 
has  already  been  said. 

Judgment  affirmed. 

Judge  Hines  did  not  sit. 

R.  S.  Bezicr,  for  appellant.    John  M.  Porter,  for  appellee. 


1878.]  Stone  v.  Stone.  33 

Lydia  J.  Stone  v.  Henry  Stone. 

Dower—  Estoppel. 

When  the  land  in  which  a  married  woman  claims  dower  was  sold 
under  decretal  sale  in  an  action  to  which  she  was  a  party,  and  hav- 
ing failed  then  to  assert  claims,  she  is  estopped  to  enforce  it  now. 

APPEAL  FROM   MERCER   COURT   OF   COMMON   PLEAS. 

September  19,  1878. 

Opinion  by  Judge  Hines  : 

There  is  sufficient  in  the  record  to  sustain  the  judgment  of  the 
lower  court. 

The  evidence  strongly  tends  to  show  that  the  land  in  which  appel- 
lant claims  dower  was  sold  under  decretal  sale  in  an  action  to  which 
she  was  a  party,  and  having  failed  then  to  assert  claim  she  is  es- 
topped to  enforce  it  now.  The  papers  in  the  case  in  which  the  decree 
for  sale  was  rendered  were  lost,  and  nothing  appears  except  a  decree 
for  sale,  confirmation  of  commissioner's  report  of  sale,  and  a  few 
other  unimportant  orders.  The  absence  of  an  order  of  consolidation, 
the  failure  to  describe  the  land  to  be  sold,  and  the  other  defects 
pointed  out  by  the  appellant's  counsel,  are  mere  irregularities  that 
might  have  been  corrected  by  appeal,  and  do  not  render  the  judg- 
ment void.    Dugan  v.  Massey,  6  Bush  81. 

Judgment  affirmed. 

T.  C.  Bell,  for  appellant    No  attorney  for  appellee. 


Richard  Ferguson,  Jr.,  v.  Charles  Godsham's  Assignee,  et  al. 
Charles  Godsham's  Assignee,  et  al.,  v.  W.  A.  Richardson. 

Landlord's  Lien— How  Lost. 

Where  property  is  removed  openly  from  leased  premises  and  with- 
out fraudulent  intent,  and  not  returned,  the  landlord's  lien  is  lost  as 
to  it  unless  asserted  by  a  procedure  within  fifteen  days  from  the  time 
of  removal. 

Priority  of  .Liens. 

The  landlord's  lien  is  superior  to  a  mortgage  lien  when  it  has  not 

been  waived. 

APPEAL  FROM  LOUISVILLE  CHANCERY  COURT. 

September  21,  1878. 
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Opinion  by  Judge  Pryor: 

By  leaving  the  execution  creditor,  whose  debt  has  been  satisfied, 
to  retain  his  money,  we  get  rid  of  some  of  the  seeming  trouble  in  the 
way  of  a  correct  judgment  in  this  case.  The  sheriff  sold  the  prop- 
erty upon  its  surrender  by  the  debtor  regardless  of  the  lien  of  the 
landlord,  and  Ferguson  purchased  it  the  same  way.  He  has  satis- 
fied Godsham's  debt  by  voluntarily  becoming  the  purchaser  of  this 
property  on  which  the  lien  existed,  and  the  doctrine  of  caveat  emptor 
certainly  applies  as  between  him  and  the  plaintiff  in  the  execution. 
The  appellant,  Ferguson,  having  paid  off  more  of  the  debt  than  he 
realized  out  of  the  property  purchased,  asked  the  aid  of  a  court  of 
equity  to  enforce  the  collection  of  his  claim  by  selling  other  property 
on  the  premises  subject  to  the  lien  of  the  landlord.  Richardson  then 
attached  as  well  as  obtained  his  distress  warrant,  and  although  his 
claim  was  to  be  heard  in  a  different  tribunal,  it  was  proper  that  the 
chancellor  should  take  cognizance  of  the  case  in  order  to  determine 
the  priority  of  liens  as  between  the  parties,  and  the  appellant  Fergu- 
son cannot  object,  as  he  has  invoked  the  aid  of  the  chancellor  for  that 
purpose. 

It  turns  out  on  the  hearing  that  the  appellant,  Ferguson,  has  pur- 
chased property  subject  to  a  lien  for  one  year's  rent  due  and  to  be- 
come due,  and  that  the  property,  instead  of  being  removed  from  the 
rented  premises,  is  left  to  remain  where  it  was  when  the  purchase 
was  made.  The  statute  will  not  authorize  the  conclusion  arrived  at 
by  this  court,  under  a  different  statute  in  the  case  of  Craddock  v. 
Riddlesbarger,  2  Dana  205.  The  statute  contemplates  an  actual  re- 
moval and  provides:  "That  if  such  property  be  removed  openly 
from  the  leased  premises  and  without  fraudulent  intent,  and  not  re- 
turned, the  lien  of  the  landlord  shall  be  lost  as  to  it,  unless  the  same 
be  asserted  by  proper  procedure  within  fifteen  days  from  the  day  of 
removal."    Sec.  3,  Art.  2,  page  604,  General  Statutes. 

So  in  the  case  the  landlord  still  retains  his  lien,  and  having  asserted 
it  the  question  of  priority  is  alone  to  be  determined;  and  that  the 
statute  recognizes  his  lien  as  superior  to  that  of  the  appellant  cannot 
be  doubted.  The  court  in  rendering  the  judgment,  instead  of  requir- 
ing Godsham  to  refund  and  the  appellant,  Ferguson,  to  refund  to 
Godsham,  should  have  adjudged  the  property  purchased  under  the 
execution  and  on  the  premises,  as  well  as  any  other  property  subject 
to  the  landlord's  lien,  to  be  sold  to  satisfy  the  one  year's  rent  due  and 
to  become  due,  and  after  satisfying  the  rent  to  apply  the  balance  to 
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Ferguson's  claim.  Ferguson  was  liable  for  the  whole  debt,  and  had 
nothing  to  indemnify  him  except  the  property  mortgaged,  and  the 
mortgage  lien  and  the  execution  lien  were  both  subordinate  to  that 
of  Richardson. 

If  a  stranger  to  the  mortgage  or  the  original  debt  had  purchased 
the  property  he  could  not  have  held  it  as  against  the  lien  of  the  land- 
lord, and  Ferguson's  purchase  is  in  effect  a  purchase  subject  to  the 
landlord's  lien.  The  judgment  as  to  both  Godsham  and  Ferguson  is 
reversed,  and  cause  remanded  for  further  proceedings  consistent  with 
this  opinion. 

As  to  Godsham  his  claim  for  deduction  of  rent  will  inure  to  the 
benefit  of  the  appellant,  Ferguson. 

D.  M.  Rodman,  for  appellant. 

James  S.  Pirtle,  Barnett  &  Noble,  for  appellees. 


C.  U.  Shreve  v.  T.  Bohlson. 

Transfers  Void  as  to  Creditors. 

A  transfer  by  a  debtor  of  his  property  without  consideration  is  void 
as  to  his  then  existing  liabilities. 

Property  Exempt  from  Creditors. 

Where  articles  enumerated  in  a  conveyance  made  by  a  debtor  with 
oat  consideration  are  such  as  cannot  be  levied  upon  by  creditors 
such  conveyance  is  not  void  as  to  creditors. 

APPEAL  FROM  LOUISVILLE  CHANCERY  COURT. 

September  21,  1878. 

Opinion  by  Judge  Cofer  : 

Every  gift,  conveyance,  assignment,  transfer  or  charge  made  by  a 
debtor,  of  or  upon  any  of  his  estate,  without  valuable  consideration 
therefor,  is  void  as  to  all  his  then  existing  liabilities.  Sec.  2,  Art.  1, 
Chap.  44,  Gen.  Stat. 

That  the  conveyance  by  C.  U.  Shreve  to  his  daughter,  and  by  her 
to  her  mother,  were  without  valuable  consideration,  and  that  appel- 
lee's debts  were  existing  liabilities  of  C.  U.  Shreve  at  the  time  the 
conveyances  were  made,  are  admitted  facts.  But  it  is  contended 
that  the  appellee  knew  of  the  conveyances  just  referred  to,  and  with 
such  knowledge  accepted  from  Mrs.  Shreve  and  her  husband  a  bill 
of  sale  of  part  of  the  property  conveyed  as  security  for  his  debt,  and 
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that  although  the  bill  of  sale  was  void  because  of  Mrs.  Shreve's  cov- 
erture, and  was  in  fact  avoided  by  her  on  the  ground  that  appellee  is 
estopped  to  dispute  the  validity  of  her  title,  Mrs.  Shreve  cannot  avoid 
the  writing  because  of  her  coverture  and  then  set  it  up  to  estop  her 
adversary.  She  cannot  treat  it  as  invalid  for  one  purpose  and  valid 
for  another.  Being  void,  it  cannot  operate  as  an  estoppel  on  either 
party. 

It  is  contended  that  the  record  shows  that  the  property  conveyed 
and  adjudged  to  be  sold  was  all  the  household  property  the  debtor 
had,  and  that  being  a  housekeeper  certain  of  the  articles  named  were 
exempt  from  sale  for  debt,  and  that  as  to  them  there  was  no  fraud 
in  the  transfer,  and  the  order  to  sell  them  is  erroneous. 

If  the  record  showed  that  the  articles  enumerated  in  the  convey- 
ance were  all  the  household  property  owned  by  the  debtor  at  the 
time  of  the  conveyance,  the  conclusion  of  counsel  would  be  correct, 
and  as  to  such  articles  as  are  exempt  from  coercive  sale  by  creditors 
the  judgment  would  be  erroneous.  But  we  do  not  find  any  such  fact 
stated  in  any  of  the  pleadings  or  proved  in  the  record ;  and  for  aught 
that  appears,  C.  U.  Shreve  may  own  in  addition  to  that  conveyed  to 
Miss  Shreve  and  adjudged  to  be  sold  in  this  case  every  article  ex- 
empt by  law  from  execution.    Judgment  affirmed. 

James  S.  Pirtle,  for  appellant     Clemmons  &  Willis,  for  appellee. 


Fletcher  Donaldson,  Jr.,  v.  Fielding  Templeman's  Adm'r. 

Purchase-Money  Lien. 

Where  the  recital  in  a  deed  states  that  each  share  was  conveyed  for 
a  named  sum,  "for  which  said  party  of  the  second  part  executed  his 
notes/'  such  recital  is  sufficient  to  show  that  the  whole  purchase- 
money  remained  unpaid  and  to  retain  a  lien. 

Innocent  Purchaser. 

In  order  to  be  an  innocent  purchaser  it  is  not  only  necessary  that 
the  party  should  buy  and  obtain  legal  title  without  notice  of  an  equity 
in  another,  but  also  that  he  should  have  paid  the  purchase  money 
before  receiving  such  notice. 

APPEAL  PROM  LOUISVILLE  CHANCERY  COURT. 

September  21,  1878. 

Opinion  by  Judge  Cofer  : 

The  recital  in  the  deed  that  each  share  was  conveyed  for  the  con- 
sideration of  $150  "for  which  said  party  of  the  second  part  executed 
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his  notes"  is  sufficient  to  show  that  the  whole  purchase  money  re- 
mained unpaid,  and  to  create,  or  rather  to  retain,  a  lien. 

The  appellant  does  not  show  that  he  is  an  innocent  purchaser. "  In 
order  to  be  an  innocent  purchaser  it  is  not  only  necessary  that  the 
party  should  buy  and  obtain  the  legal  title  without  notice  of  an  equity 
in  another,  but  also  that  he  should  have  paid  the  purchase  money  be- 
fore receiving  such  notice.    Hor  din's  Ex'rs  v.  Harrington,  11  Bush 

367. 
The  appellant  did  not  allege  or  prove  that  he  had  paid  the  purchase 

money  or  any  part  of  it  before  notice  of  appellee's  lien,  and  we  need 
not  therefore  decide  whether,  if  he  had  shown  himself  to  be  an  inno- 
cent purchaser,  he  could  have  defeated  the  lien. 

The  statute  of  limitation  was  suspended  by  the  acts  set  up  in  the 
answer  for  at  least  20  months,  viz :  from  March,  1867,  to  December, 
1863;  and  this,  when  deducted  from  the  period  elapsing  from  the 
maturity  of  the  notes  to  the  commencement  of  this  suit,  leaves  less 
than  15  years,  and  so  defeats  the  plea  of  limitation ;  and  besides,  the 
plea  is  not  sufficient  and  would  not  have  defeated  the  action  if  there 
had  been  no  suspension  of  the  statute.  The  allegation  is  that  fifteen 
years  elapsed  between  the  execution  of  the  notes  and  the  bringing  of 
the  action,  whereas  the  statute  does  not  begin  to  run  until  the  ma- 
turity of  the  note.  The  word  maturity  should  have  been  used  instead 
of  the  word  execution. 

Judgment  affirmed. 

Reid  &  Young,  for  appellant.    Reid  &  Stone,  for  appellee. 


Dempsey  E.  Hughes  v.  Mary  Ann  Hughes. 

Custody  of  Children. 

All  things  being  equal,  the  father  is  entitled  to  the  children  on  a 
separation  from  his  wife,  but  the  court  should  make  an  order  that 
the  wife  should  be  permitted  to  see  her  son  at  reasonable  periods. 

APPEAL  PROM  GRAVES  CIRCUIT  COURT. 
September  21,  1878. 

Opinion  by  Judge  Elliott  : 

The  evidence  in  this  record  conduces  to  the  conclusion  that  after 
their  marriage  in  1871  the  appellant  and  appellee  lived  happily  to- 
gether till  they  had  lived  a  while  at  appellant's  mother's,  from  where 
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they  had  to  remove  in  consequence  of  a  disagreement  between  appel- 
lee and  appellant's  mother,  which  disagreement  and  ill  feeling  con- 
tinued up  to  this  suit. 

It  seems  that  in  the  fall  of  1876  appellant  and  appellee  differed 
about  a  visit  appellant  had  made  to  his  mother,  taking  with  him  his 
little  boy  and  leaving  him  there,  and  there  is  some  evidence  that  in 
this  or  another  quarrel  between  them  appellant  struck  his  wife  and 
pulled  her  hair.  The  evidence  is  unbroken  that  they  are  both  indus- 
trious, clever  and  of  high  character,  and  there  is  really  no  reason  dis- 
closed by  this  record  for  their  separation  except  the  unwillingness  of 
appellee  to  go  back  to  and  reside  with  her  mother-in-law,  a  lady  with 
whom  she  could  not  agree,  and  this  we  think  appellant  ought  not  to 
have  requested  her  to  do. 

He  says  he  had  made  arrangements  to  get  a  tenement  house  on  his 
mother's  farm,  but  this  was  not  vacated  by  former  tenant  for  two 
months  after  he  went  to  his  mother's,  and  besides  there  was  no  other 
water  on  the  premises  except  his  mother's  cistern,  where  unpleasant 
meetings  would  necessarily  have  followed  between  his  wife  and 
mother. 

Under  all  the  circumstances,  we  are  of  opinion  that  appellant 
should  not  have  left  his  wife  on  her  refusal  to  go  to  mother's  unless 
he  could  have  had  a  house  and  other  accommodations  which  would 
not  have  rendered  any  meeting  between  his  mother  and  his  wife  nec- 
essary. 

The  evidence  conduces  to  the  conclusion  that  appellee  is  a  little 
high  tempered  and  fretful,  resulting,  likely,  from  the  condition  of  her 
health,  which  is  not  good,  and  from  this  record  we  conclude  that 
both  parties  are  to  blame  for  the  separation.  If  appellee  had  dis- 
played less  temper  and  more  affection  for  appellant,  the  differences 
and  quarrels  between  them  would  have  been  much  palliated.  We 
concluded  that  till  appellant  can  offer  appellee  a  home  where  she  will 
be  free  from  insult  such  as  may  result  from  a  residence  with  her 
mother-in-law  he  should  support  her,  and  that  the  amount  fixed  by 
the  court  is  not  too  large.  The  court  erred,  however,  in  giving  the 
elder  of  the  two  children  to  appellee.  The  evidence  preponderates 
to  the  conclusion  that  the  appellant's  ability  to  raise  and  educate  his 
children  is  superior  to  that  of  his  wife.  They  have  two  children,  the 
elder  a  boy  about  three  years  old  and  the  other  a  girl  about  two  years 
of  age. 
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The  appellee  should  be  allowed  to  keep  the  girl  at  present,  but  the 
boy  should  be  surrendered  to  the  father. 

This  court  has  often  decided  that,  all  things  being  equal,  the  father 
is  entitled  to  the  children  on  a  separation  from  his  wife,  but  the 
court  should  make  an  order  that  appellee  should  see  her  son  away 
from  his  mother's  at  reasonable  periods,  and  that  appellant  have  the 
same  privilege  as  to  the  little  daughter. 

Wherefore  the  judgment  for  alimony  is  affirmed,  but  the  judg- 
ment, in  so  far  as  it  surrenders  the  son  or  male  child  of  appellee  and 
appellant  into  the  possession  of  appellee,  is  reversed  and  cause  re- 
manded for  further  proceedings  consistent  with  this  opinion. 

Ed  Crossland,  W.  W.  Tice,  for  appellant. 

Boone  &  Stanfield,  for  appellee. 


E.  J.  Morenan's  Adm'r  v.  Silas  L.  Morenan,  et  al. 

Contract  for  Board  Between  Son  and  Mother. 

To  support  a  contract  between  a  mother  and  her  son  who  live  to- 
gether, It  is  sufficient  If  the  one  expects  to  pay  and  the  other  to 
charge  for  board.  It  is  not  necessary*  to  authorize  a  recovery*  that 
the  price  of  the  board  should  be  agreed  upon. 

APPEAL  FROM  HARDIN  CIRCUIT  COURT. 
September  25,  1878. 

Opinion  by  Judge  Pryor  : 

This  case  depends  alone  upon  the  testimony  offered  to  support  the 
claim  of  the  appellant.  The  law  and  facts  were  submitted  to  the 
court  and  a  judgment  rendered  for  the  defendant.  Yet  as  it  was  the 
intention  of  the  appellee  to  charge  board  and  his  mother  to  pay 
board,  it  authorized  the  allowance  made  by  the  court  below.  The 
son-in-law  and  relatives  of  the  deceased  state  that  the  old  woman 
said  that  the  appellee  was  charging  her  board,  and  arbitrators  had 
been  called  upon  at  one  time  to  fix  the  amount  to  be  paid,  or  to  settle 
this  question  between  the  parties.  It  is  not  necessary  that  the  price 
to  be  paid  should  be  fixed,  or  the  manner  in  which  the  contract  or 
agreement  is  to  be  fulfilled  by  either  party ;  it  is  sufficient  to  author- 
ize a  recovery  if  the  one  expects  to  pay  and  the  other  to  charge.  In 
this  case  the  appellee  had  the  use  of  the  mother's  farm  by  way  of 
compensation,  and  the  court  below  may  have  been  liberal  in  allowing 
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appellee's  set-off ;  but  it  was  certainly  not  palpably  wrong  or  against 
the  decided  weight  of  the  testimony.  Such  a  verdict  by  a  jury  would 
not  be  disturbed,  and  the  finding  by  the  court  on  the  facts  must  be 
determined  in  the  same  way. 

Judgment  affirmed. 

S.  H.  Bush,  for  appellant     Wilson  &  Hobson,  for  appellees. 


William  Kinney,  et  al.,  v.  John  Wheeler,  et  al. 

Liens — Husband  and  Wife. 

Where  the  wife  paid  her  husband's  debt  out  of  her  own  funds  and 
by  a  sale  of  her  own  real  estate,  and  the  debt  paid  was  secured  by  a 
mortgage  lien,  and  before  paying  the  debt  she  contracted  with  her 
husband's  creditor  that  she  was  to  have  his  security  or  lien,  her  hus- 
band assenting  thereto,  she  is  entitled  to  hold  such  lien. 

Homestead  Right. 

The  right  to  homestead  as  against  a  creditor  does  not  depend  upon 
the  debtor  occupying  it  at  the  time  the  debt  is  created,  but  upon  the 
fact  that  the  debt  was  incurred  after  June  1,  1866,  and  the  further 
fact  that  the  debt  or  liability  did  not  exist  at  the  acquisition  of  the 
homestead  lands  or  the  erection  of  the  improvements  thereon. 

Homestead  Exemption. 

If  the  judgment  debtor  is  an  actual  bona  fide  housekeeper  of  Ken- 
tucky at  the  time  the  creditor  attempts  to  make  his  debt  by  levy, 
and  the  debt  was  incurred  after  the  passage  of  the  homestead  law, 
and  after  the  debtor  has  acquired  the  land  and  erected  the  buildings 
where  he  resides,  he  is  entitled  to  the  benefit  of  the  law. 

APPEAL  FROM  GREENUP  CIRCUIT  COURT. 

September  26,  1878. 

Opinion  by  Judge  Elliott: 

On  the  2d  day  of  March,  1868,  the  appellee,  John  Wheeler,  and 
his  wife,  Rebecca,  executed  and  acknowledged  their  deed  to  Thomas 
Dugan  for  about  300  acres  of  land  on  Tygert's  Creek,  Greenup 
county,  for  the  recited  consideration  of  $2,500.  At  the  time  of  this 
conveyance  appellee,  John  Wheeler,  was  indebted  to  appellant,  Dulin, 
in  the  sum  of  $80  and  shortly  thereafter  Wheeler  became  indebted  to 
appellants,  William  Kinney  &  Company,  in  the  sum  of  about  $300, 
and  to  E.  F.  Dulin  in  the  further  sum  of  $120. 

On  the  28th  day  of  February,  1872,  for  the  recited  consideration  of 
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$900,  John  Wheeler  and  Rebecca,  his  wife,  joined  in  a  deed  to 
Thomas  Dugan,  by  which  they  conveyed  to  him  one-half  of  a  lot  in 
Portsmouth,  Ohio. 

It  seems  that  at  the  time  of  the  conveyance  by  Wheeler  and  wife 
to  Dugan  of  the  tract  of  land  in  Greenup  county,  Dugan  executed 
a  writing  in  which  he  stated  that  the  deed  to  him  was  a  mere  security 
for  money,  and  that  whenever  John  Wheeler  should  pay  him  the 
amount  he  then  owed  him  as  well  as  any  advancements  thereafter 
made,  he  would  reconvey  the  land  to  Wheeler. 

The  evidence  conduces  to  prove  that  in  1872  the  amount  due  Du- 
gan and  for  which  he  held  a  lien  on  John  Wheeler's  land  amounted 
to  $900,  and  to  induce  the  wife  of  Wheeler  to  pay  this  sum  he  prom- 
ised her  to  convey  the  300  acres  of  land  which  he  held  by  deed  from 
her  and  her  husband  to  her  instead  of  her  husband,  and  by  reason 
of  such  promise  and  agreement  Mrs.  Wheeler  did  pay  him  her  debt 
by  conveying  to  him  a  house  and  a  part  of  a  lot  in  Portsmouth,  Ohio, 
at  the  recited  consideration  of  $900. 

The  evidence  in  this  record  is  clear  that  the  $900  which  Wheeler 
owed  Dugan  was  paid  by  Mrs.  Wheeler  by  the  conveyance  of  real 
property  of  her  own  to  him  in  discharge  of  it  and  under  and  by  vir- 
tue of  a  contract  with  Dugan  that  he  would  convey  to  her  the  land  to 
which  he  held  the  absolute  deed  of  herself  and  husband. 

In  187 1  appellants,  Kinney  and  Dulin,  brought  their  suits  to  set 
aside  the  deed  executed  by  Wheeler  and  wife  to  Dugan,  or  rather  to 
have  it  construed  only  as  a  security  for  money,  and  during  the  prog- 
ress of  their  consolidated  suits  they  had  judgments  and  returns  of 
"no  property"  on  fi.  fas.  for  their  debts  against  Wheeler,  and  by 
amended  pleadings  asked  for  a  sale  of  the  300-acre  tract  deeded  to 
Dugan  in  satisfaction  of  their  claims. 

To  these  pleadings  Mrs.  Wheeler  appears,  and  alleges  the  payment 
by  her  of  her  own  property  for  the  mortgage  debt  of  Dugan  of  $900, 
and  asks  that  she  be  substituted  to  his  rights.  John  Wheeler  also 
answered  the  appellants'  pleadings,  and  stated  that  he  resided  on  the 
tract  of  land  that  had  been  deeded  to  Dugan,  and  that  he  was  a  bona 
fide  housekeeper  with  a  family,  and  was  entitled  as  against  the  claims 
of  the  appellants  to  a  homestead  to  the  value  of  $1,000. 

On  hearing  the  court  adjudged  in  Mrs.  Wheeler's  favor  a  sale  of 
the  tract  of  land  deeded  by  appellees,  Wheeler  and  wife,  to  Dugan, 
or  so  much  as  would  pay  her  the  $900  which  she  had  paid  to  dis- 
charge the  Dugan  mortgage,  and  out  of  the  remainder  the  appellee, 
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John  Wheeler,  was  entitled  to  a  homestead  as  against  the  appellants' 
claims,  and  to  reverse  this  judgment  the  case  has  come  here  by  ap- 
peal. 

It  is  certainly  very  clear  that  if  anybody  but  Mrs.  Wheeler  had 
paid  the  debt  to  Dugan,  for  the  security  of  which  he  held  a  mortgage 
on  Wheeler,  he  would  have  been  substituted  to  Dugan's  equitable 
lien  and  could  have  enforced  it  for  the  payment  of  his  claim,  and  we 
cannot  see  why  Mrs.  Wheeler  cannot  do  the  same  thing. 

She  paid  her  husband's  debt  out  of  her  own  funds,  and  by  a  sale 
of  her  own  real  estate,  and  the  debt  of  her  husband  that  she  paid  was 
secured  by  a  mortgage  lien,  and  before  she  paid  the  debt  she  con- 
tracted with  her  husband's  creditor  that  she  was  to  have  his  security 
or  lien,  and  to  this  her  husband  assented.  And  we  are  therefore  of 
opinion  that  the  judgment  in  her  favor  was  not  erroneous.  It  is  in- 
sisted, however,  that  if  the  court  were  correct  in  adjudging  in  favor 
of  Mrs.  Wheeler  it  erred  egregiously  in  its  decision  allowing  appel- 
lee, John  Wheeler,  a  homestead  in  the  premises  sought  to  be  sold  by 
the  appellants. 

It  is  contended  that  at  the  time  appellants'  debts  were  contracted 
the  appellee,  John  Wheeler,  was  not  a  resident  of  this  state,  let  alone 
the  occupant  of  the  premises  in  dispute,  and  that,  having  no  right 
to  the  homestead  at  the  time  he  contracted  these  debts,  he  could  not 
acquire  such  rights  as  against  these  claims  by  afterwards  moving 
on  to  and  occupying  the  premises  as  a  housekeeper. 

Sec.  9,  Art.  13,  Chap.  38,  General  Statutes,  provides  "In  addition 
to  the  personal  property  exempt  from  execution  by  this  chapter  there 
shall  on  all  debts  or  liabilities  created  or  incurred  after  the  first  day 
of  June,  1866,  be  exempt  from  sale  under  execution,  attachment  or 
judgment,  of  any  court,  except  to  foreclose  a  mortgage  given  by  the 
owner  of  a  homestead  or  for  purchase  money  due  therefor,  so  much 
land  including  the  dwelling  house  and  appurtenances  owned  by  the 
debtor  as  shall  not  exceed  in  value  one  thousand  dollars." 

a 

The  only  qualification  of  this  exemption  is  embraced  in  the  16th 
section,  which  is  as  follows:  "The  exemption  provided  for  in  this- 
chapter  shall  apply  to  all  persons  of  any  race  or  color  who  are  actual 
bona  fide  housekeepers  of  this  commonwealth,  but  shall  not  apply  to 
sales  under  execution,  attachment  or  judgment  at  the  suit  of  cred- 
itors if  the  debt  or  liability  existed  prior  to  the  purchase  of  the  land 
or  of  the  erection  of  the  improvements  thereon." 

It  will  therefore  be  seen  that  the  right  to  a  homestead,  as  against 
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a  creditor,  does  not  depend  upon  whether  the  debtor  occupied  it  as 
such  at  the  creation  of  the  debt  or  not,  but  upon  the  fact  that  the  debt 
was  created  after  the  1st  of  June,  1866,  and  the  further  fact  that  the 
debt  or  liability  did  not  exist  at  the  acquisition  of  the  homestead 
lands  or  the  erection  of  the  improvements  thereon. 

If  the  judgment  debtor  is  an  actual  bona  fide  housekeeper  of  this 
commonwealth  at  the  time  the  creditor  attempts  to  make  his  debt  by 
a  levy  upon  his  property,  and  the  debt  has  been  created  after  the 
passage  of  the  homestead  law  and  after  the  debtor  has  acquired  the 
land  and  erected  the  building  where  he  resides,  he  is  entitled  to  the 
benefit  of  the  law,  and  his  homestead  is  exempt  although  he  did  not 
reside  on  the  land  at  the  time  he  incurred  the  creditor's  debt.  We 
have  read  with  care  the  very  able  brief  of  appellants'  counsel  on  this 
branch  of  the  case,  but  we  see  no  escape  from  the  conclusions  arrived 
at.  But  the  judgment  must  be  reversed  as  to  appellant,  Dulin,  be- 
cause $80  of  his  debt  is  evidenced  by  a  note  executed  in  1865,  which 
was  before  the  passage  of  the  homestead  law,  and  therefore  as  to 
that  debt  appellant's,  Dulin's,  lien  should  have  been  enforced  after 
the  satisfaction  of  that  of  Mrs.  Wheeler ;  but  as  to  the  other  claims 
appellee,  Wheeler,  is  entitled  to  his  homestead  exemption. 

Wherefore  as  to  appellants,  Wm.  Kinney  &  Company,  the  judg- 
ment is  affirmed,  but  as  to  appellant,  Dulin,  the  same  is  reversed  for 
further  proceedings  consistent  with  this  opinion. 

£.  F.  Dulin,  for  appellants.    T.  H.  Paynter,  for  appellees. 


Govey  Garrison,  et  al.,  v.  Virgil  Garrison,  et  al. 

Wills — Land  Description. 

Where  by  will  a  farm  is  devised  and  described  as  situated  on  the 
Ohio  river  at  the  mouth  of  Cave  Run  in  Jefferson  County,  Kentucky, 
and  the  testator  after  the  execution  of  the  will  acquired  additional 
land  adjoining,  which  at  the  testator's  death  constituted  a  part  of 
his  farm  situated  at  the  mouth  of  Cave  Run,  it  passed  under  such 
devise  to  the  devisee. 

Lapsed  Legacy. 

When  by  will  the  testator  devised  a  described  lot  to  a  named  person 
and  by  the  same  clause  of  the  will  bequeathed  $4,000  to  the  same 
person,  to  be  used  in  the  erection  of  a  business  house  on  the  lot,  and 
after  the  execution  of  the  will  the  testator  sold  and  conveyed  said 
lot,  it  is  held  that  the  devisee  is  entitled  to  receive  the  $4,000  legacy, 
notwithstanding  he  will  not  take  the  lot. 


44  Kentucky  Opinions.  [September, 

APPEAL  FROM  LOUISVILLE  CHANCERY  COURT. 

September  26,  1878. 

Opinion  by  Judge  Elliott  : 

Matthew  Garrison  died  in  the  city  of  Louisville  in  1863,  after 
having  made  his  last  will  and  testament,  which  was  admitted  to  pro- 
bate shortly  after  his  death  in  the  Jefferson  County  Court. 

By  his  last  will  he  devised  and  bequeathed  to  Charity  and  Sarah 
Ann,  two  of  his  slaves,  and  the  four  children  of  Sarah  Ann  not  only 
their  freedom  but  all  his  real  and  personal  estate.  He  made  several 
specific  devises  and  bequests  to  different  ones  of  the  children  of 
Charity  and  Sarah  Ann.  He  devised  to  Mary,  the  daughter  of  Char- 
ity, his  house  and  lot  on  the  east  side  of  Second  street  and  between 
Main  and  Market  streets,  and  the  same  on  which  he  then  and  had 
resided  for  several  years. 

The  6th  clause  of  his  will  is  as  follows :  "I  give  and  bequeath  to 
the  above  Andrew,  Leslie,  Govey,  William  and  Lucy  Jane  my  farm, 
its  improvements  and  appurtenances  on  the  Ohio  river  at  the  mouth 
of  Cave  Run  in  Jefferson  county,  Kentucky,  which  is  the  same  pur- 
chased of  Robert  J.  Ward  and  others."  And  by  the  4th  clause  of 
his  will  he  devised  to  Virgil,  the  son  of  Charity,  "The  house  and  lot 
I  own  on  the  west  side  of  6th  Cross  street  in  the  city  of  Louisville." 
By  the  8th  clause  of  his  will  he  says,  "I  appropriate  out  of  my  estate 
not  herein  specifically  disposed  of  the  sum  of  four  thousand  dollars, 
to  be  used  in  erecting  and  furnishing  a  business  house  on  the  lot  of 
Sixth  Cross  street  hereinbefore  devised  to  the  above  named  Virgil, 
and  the  like  sum  to  be  used  in  erecting  and  furnishing  a  business 
house  on  the  lot  on  Second  Cross  street,  hereinbefore  devised  to  the 
above  named  Mary." 

After  making  his  will  he  acquired  two  additional  tracts  of  land 
adjoining  the  farm  that  he  had  devised  to  Andrew,  Leslie,  etc.,  the 
children  of  his  negro  slave,  Sarah  Ann,  and  it  is  contended  by  ap- 
pellants that  this  after  acquired  land  passed  to  them  by  the  6th 
clause  of  the  testator's  will.  By  Sec.  16,  Chap.  113,  General  Stat- 
utes, it  is  provided  that  "a  will  shall  be  construed  with  reference  to 
real  and  personal  estate  comprised  in  it,  to  speak  and  take  effect  as 
if  it  had  been  executed  immediately  before  the  death  of  the  testator, 
unless  a  contrary  intention  shall  appear  by  the  will." 

The  farm  devised  to  appellants  is  described  as  "situated  on  the 
Ohio  river  at  the  mouth  of  Cave  Run  in  Jefferson  county,  Kentucky, 
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and  is  the  same  purchased  of  Robert  J.  Ward  and  others ;  and  there- 
fore as  the  after  acquired  land  adjoined  and  constituted  at  testator's 
death  a  part  of  the  farm  situated  at  the  mouth  of  Cave  Run,  pur- 
chased of  Robert  J.  Ward  and  others,  it  would  have  passed  under 
the  6th  clause  of  the  will  if  it  had  been  made  immediately  before  the 
testator's  death,  and  as  the  same  effect  has  to  be  given  to  the  devise 
as  if  made  immediately  prior  to  the  death  of  the  testator,  we  are  of 
opinion  that  appellants  are  entitled  to  the  two  after  acquired  tracts, 
by  virtue  of  the  6th  clause  of  the  testator's  will. 

But  we  are  of  opinion  that  the  after  acquired  lot  which  adjoined 
the  one  devised  to  Mary  did  not  pass  to  her  by  virtue  of  the  devise 
in  the  5th  clause  of  the  will.  The  two  lots  are  distinct,  with  distinct 
improvements  on  each,  and  would  not  have  passed  under  the  descrip- 
tion in  the  devise  to  Mary  had  the  same  been  made  immediately  be- 
fore the  testator's  death;  nor  would  the  after  acquired  lot  have 
passed  by  a  deed  which  only  conveyed  the  house  and  lot  on  which 
Matthew  Garrison  resided  at  the  making  thereof  had  he  owned  both 
when  he  made  the  deed. 

After  the  execution  of  the  will  in  1856  the  testator  sold  the  lot  on 
Sixth  street  that  he  had  devised  to  the  colored  boy,  Virgil,  and  as  the 
devise  lapsed  in  consequence  it  is  contended  and  so  decided  by  the 
court  below  that  the  $4,000  bequeathed  to  Virgil  to  be  used  in  the 
erection  of  a  business  house  on  the  lot  on  Sixth  street  devised  to  him 
lapsed  also,  and  that  the  sale  of  the  lot  resulted  in  the  ademption  of 
both  the  devise  and  the  legacy.    In  this  opinion  we  cannot  concur. 

The  appropriation,  as  the  testator  calls  it,  is  absolute  and  uncon- 
ditional, and  therefore  the  right  to  the  money  does  not  depend  upon 
whether  the  fund  appropriated  is  used  in  the  erection  of  the  house  on 
the  lot  on  Sixth  street  devised  to  Virgil  or  not.  The  testator  merely 
states  how  he  wished  the  bequeathed  money  used,  but  does  not  say 
unless  it  is  so  used  the  bequest  shall  not  take  effect.  If  the  con- 
struction of  the  lower  court  is  correct,  Virgil  would  not  be  entitled 
to  the  $4,000,  if  it  had  turned  out  after  the  testator's  death  that  he 
had  no  title  to  the  Sixth  street  property.  The  testator  made  an  ab- 
solute bequest  of  the  $4,000,  and  Virgil  could,  after  his  death  and 
when  of  age,  have  elected  to  take  the  money  instead  of  having  it 
vested  in  the  house  indicated  by  the  testator's  will. 

We  think  the  court  correctly  decided  what  each  of  the  devisees 
and  legatees  take  under  the  residuary  clause  in  the  will,  but  for  the 
errors  indicated  the  judgment  is  reversed  on  the  original  appeal  and 
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also  on  the  cross  appeal  of  Virgil  Garrison,  but  is  affirmed  on  cross 
appeal  of  Mary  and  Nelson  Neal. 
James  S.  Pirtle,  for  appellants.    Buford  &  Twyman,  for  appellees. 


Joseph  Barclay,  et  al.,  v.  Masonic  Savings  Bank. 

Husband  and  Wife— Wife's  WilL 

Where  by  a  will  a  married  woman  is  given  real  estate,  with  power 
to  sell  the  same  or  dispose  of  it  by  will  as  if  a  feme  sole,  and  the 
statute  authorizes  married  women  by  will  to  dispose  of  her  sep- 
arate estate  by  deed  or  will,  it  is  not  necessary  that  the  husband 
should  consent  to  a  devise  by  the  wife. 

APPEAL  PROM  LOUISVILLE  CHANCERY  COURT. 

September  26,  1878. 

Opinion  by  Judge  Pryor  : 

The  conveyance  by  Rose  and  wife  of  the  30th  of  September,  1865, 
to  Mrs.  Ronald  vests  her  with  full  power  to  dispose  of  the  property 
in  controversy  by  deed  or  will.  The  language  of  the  conveyance  is 
"with  full  power  in  the  said  Ann  Elizabeth  Ronald  to  sell  the  same 
or  dispose  of  the  same  by  will  and  testament  as  if  a  feme  sole."  One 
of  the  prime  objects  of  the  conveyance  was  to  vest  her  with  the  right 
to  make  such  disposition  of  this  property  as  she  saw  proper,  and  her 
rights  to  pass  the  title  by  last  will  in  such  a  case  was  expressly  au- 
thorized by  the  statute  in  force  when  the  devise  was  made.  "A  mar- 
ried woman  may  by  will  dispose  of  any  estate  secured  to  her  sepa- 
rate use  by  deed  or  devise,  or  in  the  exercise  of  a  written  power  to 
make  a  will."  It  is  not  necessary  that  the  husband  should  consent  to 
a  devise  by  the  wife  of  her  separate  estate,  nor  is  he  to  be  consulted 
when  she  attempts  to  make  such  a  disposition  of  property  under  the 
exercise  of  a  power  conferred  on  her  by  the  instrument  under  which 
she  holds  it.    The  husband's  consent  in  neither  case  is  required. 

It  may  be  and  is  doubtless  true,  as  contended  by  counsel  for  the 
appellants,'  that  in  cases  where  the  husband  is  in  fact  the  owner  of 
the  property  conveyed,  or  where  the  consideration  paid  for  it  is  by 
reason  of  the  marital  relation  the  money  of  the  husband,  the  latter 
may  defeat  the  probate  of  the  will,  or  have  the  power  canceled ;  but 
in  this  case  the  wife,  in  the  exercise  of  the  power,  devises  the  estate 
to  the  husband.    He  accepts  it  by  having  the  will  probated,  and  then 
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makes  a  mortgage  of  the  property  to  secure  the  payment  of  his  own 
indebtedness.  A  complete  title  was  vested  in  the  wife  by  the  convey- 
ance to  her  with  the  p6wer  to  devise  it.  The  devise  was  made  to  the 
husband.  He  accepts  it,  and  it  is  now  too  late  for  him  to  question 
this  right  of  disposition,  even  if  the  original  consideration  for  the 
property  moved  alone  from  him,  and  the  right  to  devise  was  inserted 
without  his  knowledge  or  consent.  Neither  the  husband  nor  his 
children  are  entitled  to  the  property  as  against  the  appellee. 

Judgment  affirmed. 

Lane  &  Harrison,  for  appellants.    Russell  &  Helm,  for  appellee. 


M.  Cummins  v.  John  Fitzgerald. 

Appeals  from  Quarterly  Court 

Where  a  defendant  against  whom  judgment  by  default  was  taken 
in  the  quarterly  court  appeals  to  the  circuit  court,  he  may  file  his 
answer  after  the  appeal,  and  the  case  is  to  be  tried  de  novo.  The 
fact  that  no  issue  was  tendered  in  the  quarterly  court  will  not  pre- 
vent him  from  filing  his  answer  in  the  circuit  court  after  appeal. 

* 

APPEAL.  FROM  PULASKI  CIRCUIT  COURT. 

September  26,  1878. 

Opinion  by  Judge  Hines  : 

Appellant  was  sued  in  the  quarterly  court  on  an  account  for  some- 
thing near  $100,  and  judgment  rendered  against  him  by  default. 
An  appeal  was  taken  to  the  circuit  court  and  filed  October  13,  1876. 
At  the  March  term  of  the  circuit  court,  being  the  first  term  after  the 
appeal,  appellant  tendered  his  answer  and  appellee  objected  to  its 
being  filed,  and  assigned  as  grounds  that  the  answer  should  have 
been  filed  and  issue  found  in  the  quarterly  court.  The  circuit  court 
sustained  the  objection,  and  appellant  failing  to  plead  further  judg- 
ment was  rendered  against  him.  The  answer  set  forth  a  good  de- 
fense to  the  action,  and  the  court  should  have  permitted  it  to  be 
filed.  Sec.  720  of  the  Civil  Code  provides  that  such  appeals  shall  be 
tried  anew  as  if  no  judgment  had  been  rendered. 

Judgment  reversed  and  cause  remanded  with  directions  to  permit 
the  answer  to  be  filed,  and  for  further  proceedings  consistent  with 
this  opinion. 

Morrow,  for  appellant. 
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also  on  the  cross  appeal  of  Virgil  Garrison,  but  is  affirmed  on  cross 
appeal  of  Mary  and  Nelson  Neal. 
James  S.  Pirtle,  for  appellants.    Buford  &  Twyman,  for  appellees. 


Joseph  Barclay,  et  al.,  v.  Masonic  Savings  Bank. 

Husband  and  Wife— Wife's  WilL 

Where  by  a  will  a  married  woman  is  given  real  estate,  with  power 
to  sell  the  same  or  dispose  of  it  by  will  as  if  a  feme  sole,  and  the 
statute  authorizes  married  women  by  will  to  dispose  of  her  sep- 
arate estate  by  deed  or  will,  it  is  not  necessary  that  the  husband 
should  consent  to  a  devise  by  the  wife. 

APPEAL  FROM  LOUISVILLE  CHANCERY  COURT. 

September  26,  1878. 

Opinion  by  Judge  Pryor  : 

The  conveyance  by  Rose  and  wife  of  the  30th  of  September,  1865, 
to  Mrs.  Ronald. vests  her  with  full  power  to  dispose  of  the  property 
in  controversy  by  deed  or  will.  The  language  of  the  conveyance  is 
"with  full  power  in  the  said  Ann  Elizabeth  Ronald  to  sell  the  same 
or  dispose  of  the  same  by  will  and  testament  as  if  a  feme  sole."  One 
of  the  prime  objects  of  the  conveyance  was  to  vest  her  with  the  right 
to  make  such  disposition  of  this  property  as  she  saw  proper,  and  her 
rights  to  pass  the  title  by  last  will  in  such  a  case  was  expressly  au- 
thorized by  the  statute  in  force  when  the  devise  was  made.  "A  mar- 
ried woman  may  by  will  dispose  of  any  estate  secured  to  her  sepa- 
rate use  by  deed  or  devise,  or  in  the  exercise  of  a  written  power  to 
make  a  will."  It  is  not  necessary  that  the  husband  should  consent  to 
a  devise  by  the  wife  of  her  separate  estate,  nor  is  he  to  be  consulted 
when  she  attempts  to  make  such  a  disposition  of  property  under  the 
exercise  of  a  power  conferred  on  her  by  the  instrument  under  which 
she  holds  it.    The  husband's  consent  in  neither  case  is  required. 

It  may  be  and  is  doubtless  true,  as  contended  by  counsel  for  the 
appellants,  that  in  cases  where  the  husband  is  in  fact  the  owner  of 
the  property  conveyed,  or  where  the  consideration  paid  for  it  is  by 
reason  of  the  marital  relation  the  money  of  the  husband,  the  latter 
may  defeat  the  probate  of  the  will,  or  have  the  power  canceled ;  but 
in  this  case  the  wife,  in  the  exercise  of  the  power,  devises  the  estate 
to  the  husband.    He  accepts  it  by  having  the  will  probated,  and  then 
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makes  a  mortgage  of  the  property  to  secure  the  payment  of  his  own 
indebtedness.  A  complete  title  was  vested  in  the  wife  by  the  convey- 
ance to  her  with  the  power  to  devise  it.  The  devise  was  made  to  the 
husband.  He  accepts  it,  and  it  is  now  too  late  for  him  to  question 
this  right  of  disposition,  even  if  the  original  consideration  for  the 
property  moved  alone  from  him,  and  the  right  to  devise  was  inserted 
without  his  knowledge  or  consent.  Neither  the  husband  nor  his 
children  are  entitled  to  the  property  as  against  the  appellee. 

Judgment  affirmed. 

Lane  &  Harrison,  for  appellants.    Russell  &  Helm,  for  appellee. 


M.  Cummins  v.  John  Fitzgerald. 

Appeals  from  Quarterly  Court. 

Where  a  defendant  against  whom  judgment  by  default  was  taken 
in  the  quarterly  court  appeals  to  the  circuit  court,  he  may  file  his 
answer  after  the  appeal,  and  the  case  is  to  be  tried  de  novo.  The 
fact  that  no  issue  was  tendered  in  the  quarterly  court  will  not  pre- 
vent him  from  filing  his  answer  in  the  circuit  court  after  appeal. 

■m 

APPEAL  FROM  PULASKI  CIRCUIT  COURT. 

September  26,  1878. 

Opinion  by  Judge  Hines  : 

Appellant  was  sued  in  the  quarterly  court  on  an  account  for  some- 
thing near  $100,  and  judgment  rendered  against  him  by  default. 
An  appeal  was  taken  to  the  circuit  court  and  filed  October  13,  1876. 
At  the  March  term  of  the  circuit  court,  being  the  first  term  after  the 
appeal,  appellant  tendered  his  answer  and  appellee  objected  to  its 
being  filed,  and  assigned  as  grounds  that  the  answer  should  have 
been  filed  and  issue  found  in  the  quarterly  court.  The  circuit  court 
sustained  the  objection,  and  appellant  failing  to  plead  further  judg- 
ment was  rendered  against  him.  The  answer  set  forth  a  good  de- 
fense to  the  action,  and  the  court  should  have  permitted  it  to  be 
filed.  Sec.  720  of  the  Civil  Code  provides  that  such  appeals  shall  be 
tried  anew  as  if  no  judgment  had  been  rendered. 

Judgment  reversed  and  cause  remanded  with  directions  to  permit 
the  answer  to  be  fifed,  and  for  further  proceedings  consistent  with 
this  opinion. 

Morrow,  for  appellant. 
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W.  A.  Prince  v.  A.  Y»  Mitcheson 's  Adm'r. 

Agreement  to  Pledge  Personal  Property — Delivery  of  Possession. 

Where  a  debtor  agrees  that  his  creditor  may  take  personal  property 
to  make  him  safe  on  his  debt,  it  does  not  amount  to  a  sale,  but  is  sim- 
ply an  agreement  to  pledge,  and  where  the  agreement  is  not  completed 
by  delivery  of  the  property  during  the  lifetime  of  the  bailor,  nothing 
passes  to  the  bailee,  even  as  between  him  and  the  Sailor. 

APPEAL  FROM  CALDWELL  CIRCUIT  COURT. 

September  26,  1878. 

Opinion  by  Judge  Hines  : 

This  action  was  brought  by  the  administrators  of  Mitcheson  to 
recover  from  Prince  the  value  of  certain  personal  property  claimed 
'to  have  been  wrongfully  converted  by  him.  Prince  answered,  set- 
ting up  title  in  himself,  and  the  law  and  facts  being  submitted  to  the 
court,  judgment  was  rendered  for  the  value  of  the  property  and  an 
appeal  taken. 

Only  two  witnesses  speak  of  the  agreement  between  Mitcheson 
and  Prince,  by  which  appellant  insists  that  the  property  claimed  be- 
came his  by  purchase  from  Mitcheson.  George  Daniel  says  that  he 
was  at  the  house  of  Mitcheson  the  day  he  died  and  heard  him  say  to 
appellant  "Come  here.  I  want  you  to  take  that  black  filly  and  those 
three  Berkshire  sows,  and  take  them  home  with  you ;  I  owe  you  $68 
for  borrowed  money,  and  you  are  my  surety  to  Cantrill's  executors 
for  thirty  odd  dollars.  You  take  them  and  pay  the  Cantrill  note.  If 
I  get  well  and  pay  you  I  can  take  them  back,  if  not  you  can  keep 
them." 

The  statement  of  Mitcheson,  as  testified  to  by  appellant,  was: 
"Prince,  I  am  owing  you  some  borrowed  money  and  you  are  my  se- 
curity on  a  note  to  the  Cantrills  for  some  hogs  bought  at  their  sale. 
I  want  you  to  take  the  black  mare  and  the  three  Berkshire  sows  and 
take  them  home  with  you,  and  make  yourself  safe  in  these  matters. 
You  can  sell  them  and  pay  the  Cantrill  debt  and  pay  yourself  what  I 
am  owing  you." 

Mitcheson  directed  the  property  to  be  delivered  to  appellant  that 
he  might  take  it  home  with  him,  but  the  mare  being  off  the  premises 
at  the  time,  appellant  promised  to  return  the  Thursday  following  and 
take  away  the  property.  Mitcheson  died  the  day  of  this  conversa- 
tion and  appellant  went  on  the  day  promised  and  got  the  property. 

The  court  below  was  of  the  opinion  that  the  evidence  did  not  es- 
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tablish  a  contract  of  sale  by  which  the  property  passed  without  de- 
livery, but  only  an  agreement  to  pledge,  which  was  not  completed 
by  delivery  of  possession  to  the  pledgee  during  the  life  of  the  pledgor. 

Any  doubt  that  might  arise  as  to  the  nature  of  the  transaction, 
when  the  testimony  of  the  appellant  alone  is  considered,  is  removed 
by  the  statements  of  Daniel.  His  evidence  clearly  shows  that  it  did 
not  amount  to  a  sale,  but,  as  the  court  held,  to  an  agreement  to  pledge. 
In  any  event  the  evidence  tended  to  that  conclusion ;  and  as  the  law 
and  facts  were  submitted  to  the  court  its  findings  will  not  be  dis- 
turbed. 

In  the  case  of  chattels  bailed  under  the  contract  of  pledge  the 
property  remains  in  the  bailor,  and  only  a  special  property  passes  to 
the  bailee ;  but  nothing  passes  to  the  bailee,  even  as  between  bailor 
and  bailee,  unless  the  agreement  is  completed  by  delivery  of  posses- 
sion.   Judgment  affirmed, 

/.  R.  Hewlitt,  for  appellant.     T.  J.  Morrow,  for  appellees. 


M.  J.  May  v.  J.  L.  Ferguson. 

Contract  of  Employment — Teacher's  Contract. 

If  a  teacher  Is  not  qualified  by  reason  of  not  having  been  examined 
as  the  law  requires,  a  contract  with  him  to  teach,  made  by  the  school 
trustee,  is  not  binding  on  the  trustee's  successor  in  office. 

APPEAL  FROM  FLOYD  CIRCUIT  COURT. 
September  27,  1878. 

Opinion  by  Judge  Pryor: 

There  was  no  obligation  on  the  appellant  to  comply  with  the  con- 
tract made  by  Porter  and  the  appellee.  That  a  trustee  cannot  re- 
nounce an  employment  made  by  his  successor  may  be  conceded,  but 
that  he  is  bound  by  every  such  contract,  even  as  trustee,  cannot  be 
admitted.  In  this  case  when  the  contract  of  employment  was  made 
the  appellee  was  not  qualified  by  reason  of  his  not  having  been  ex- 
amined as  the  law  requires,  and  the  contract,  although  conditional, 
was  not  bfnding  on  a  subsequent  trustee  for  that  reason.  And  in 
addition  the  trustee,  Porter,  had  obligated  himself  to  furnish  fuel, 
brooms,  etc.,  and  created  a  personal  liability  that  he  had  no  right  to 
impose  on  his  successor.  The  trustee  is  a  sole  corporation,  not  for 
the  purpose  of  making  him  personally  responsible,  but  to  enable  him 
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in  his  official  capacity  to  manage  and  control  the  common  schools  in 
his  district,  and  if  liable  it  is  only  as  trustee,  unless  he  is  guilty  of 
some  act  that  creates  a  personal  responsibility. 

Now  in  this  case  there  was  no  school  room  belonging  to  or  under 
the  control  of  the  trustee.  He  may  have  thought  proper  not  to  rent 
a  room,  or  may  have  been  without  means  for  that  purpose,  and  cer- 
tainly had  the  right  to  disregard  the  stipulations  of  a  contract  that 
created  a  personal  liability  only  on  a  third  party.  He  was  under  no 
obligation  to  the  appellee  to  rent  a  house,  nor  could  he  have  been 
compelled  by  the  county  commissioner  to  do  so.  If  he  neglects  his 
duty  he  may  be  removed  by  the  commissioner,  and  other  penalties 
inflicted  as  provided  by  the  statute ;  but  no  individual  liability  can  be 
imposed  or  created  upon  him  by  his  predecessor  in  office  under  a 
contract  to  which  he  is  not  a  party  and  containing  stipulations  that  as 
trustee  he  has  the  right  to  disregard.  If  the  former  trustee  had 
rented  a  room  and  placed  the  appellee  in  possession  as  teacher  of  the 
school,  the  appellant  would  have  been  liable  as  trustee  to  apply  the 
school  fund  in  that  way,  but  the  former  trustee  had  no  power  to  bind 
his  successor  to  furnish  a  room,  brooms  or  fuel,  or  to  comply  with  a 
contract  that  at  the  time  it  was  entered  into  the  appellee  himself  could 
not  have  performed.  The  demurrer  to  the  petition  and  the  amend- 
ment should  have  been  sustained.  Neither  the  pleadings  nor  proof 
make  out  a  cause  of  action.  Judgment  reversed  and  cause  remanded 
with  directions  to  sustain  the  demurrer,  etc. 

Judge  Elliott  not  sitting. 

A.  Duvall,  for  appellant.    R.  Apperson,  for  appellee. 


J.  T.  Covert,  et  al.,  v.  William  Bethel. 

Public  Sale  of  Personal  Property. 

When  a  sale  of  personal  property  is  public  and  competition  unre- 
strained, the  knowledge  of  the  party  selling  the  property  that  the 
purchaser  Intends  to  hold  it  for  another,  and  to  protect  it  from  his 
creditors,  will  not  enable  the  purchaser  to  avoid  payment  of  his  note 
executed  for  the  purchase  price  of  said  property. 

Waiver  of  Exemption.  t 

One  who  stands  by  and  permits  his  property  to  be  sold  without 
asserting  any  claim  of  exemption  waives  any  such  right  of  exemption. 

APPEAL  PROM  HARDIN  CIRCUIT  COURT. 
September  28,  1878. 
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Opinion  by  Judge  Hines  : 

Bethel,  the  appellee,  was  surety  for  Beal,  one  of  the  appellants,  in 
a  bond  for  rent ;  and  to  save  Bethel  harmless  Beal  made  a  written 
transfer  of  all  his  property,  consisting  of  stock,  farm  products,  and 
household  furniture.  The  last  clause  of  the  writing  contains  this 
provision :  "Saving  and  reserving  so  much  of  the  live  stock  hereby 
conveyed,  as  is  exempt  by  law  from  execution,  and  so  much  of  the 
growing  crops  as  may  be  sufficient  to  sustain  the  family  of  the  said 
A.  J.  Beal  for  one  year."  The  property  remained  in  Beat's  posses- 
sion until  it  was  sold  by  appellant  at  public  outcry,  when  Beal  be- 
came the  purchaser  of  one  mule  and  some  other  property,  for  which 
he  executed  his  note  to  appellee,  with  Covert  as  principal  and  him- 
self as  surety.  Appellee  brought  suit  on  the  note,  and  both  Covert 
and  Beal  answered,  and  say  that  the  property  for  which  the  note  was 
executed  was  purchased  at  the  sale  for  Beal,  and  because  of  Beal's 
insolvency ;  and  to  protect  it  from  his  creditors  the  note  was  executed 
so  as  to  show  that  the  property  belonged  to  Covert ;  that  Covert  never 
had  any  interest  in  it,  and  never  took  possession  of  or  exercised  any 
control  over  it ;  and  further,  that  appellee  knew  of  this  arrangement 
to  defraud  the  creditors  of  Beal,  and  co-operated  in  carrying  out  the 
design.  Beal  further  says  that  no  part  of  the  property  was  set  apart 
to  him  by  Bethel  as  was  agreed,  and  he  pleads,  on  this  account,  a 
counterclaim.  At  the  conclusion  of  the  trial,  the  court  instructed  the 
jury  to  find  for  the  plaintiff,  and  rendered  on  the  finding  for  the 
amount  claimed  by  appellee. 

At  the  institution  of  the  action  appellee  obtained  attachments 
against  appellants'  property,  and  the  final  judgment  dismissed  the  at- 
tachment as  to  Beal  and  sustained  it  as  to  Covert. 

Appellants  assign  for  error:  1st.  That  the  court  excluded  the 
evidence  as  to  Covert's  station  in  life  and  pecuniary  condition  at  the 
time  the  note  was  taken.  2nd.  In  giving  a  peremptory  instruction 
to  find  for  the  plaintiff.    3rd.  In  overruling  motion  for  a  new  trial. 

Beal's  testimony  shows  that  the  mule  and  the  hay  for  which  the 
note  was  executed  was  bid  in  by  Covert,  and  he  says :  "The  arrange- 
ment was  that  Covert  should  bid  in  the  property  for  me,  the  reason 
being  that  I  was  insolvent,  had  debts  leaning  over  me,  and  could  hold 
nothing  in  my  name.  Plaintiff,  Bethel,  was  a  party  to  and  knew  all 
about  the  arrangement.  *  *  *  The  mare  and  furniture  men- 
tioned in  the  assignment  was  not  sold.  I  did  not  ask  Mr.  Bethel  to 
set  aside  to  me  any  part  of  the  property.    My  understanding  was  that 
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out  of  the  proceeds  of  the  sale  such  provision  should  be  made.  The 
assignment  and  the  sale  were  made  at  my  suggestion,  in  order  to 
cover  up  my  property  from  my  creditors." 

The  most  that  the  evidence  shows  in  reference  to  the  alleged 
fraudulent  combination  is  that  the  appellee  knew  that  the  property 
bought  by  Covert  was  intended  for  Beal,  and  that  it  was  so  bought 
by  Covert  instead  of  Beal  in  order  to  protect  it  from  Beal's  creditors. 
It  is  .true  that  Beal  swears  that  appellee  knew  all  about  the  arrange- 
ment, and  was  a  party  to  it ;  but  the  evidence  does  not  show  that  he 
was  a  party  to  the  fraud  attempted  to  be  perpetrated  by  appellants, 
any  farther  than  a  knowledge  of  their  fraudulent  intentions  would 
make  him  a  party.  The  question  then  is :  when  a  sale  is  public  and 
competition  unrestrained,  will  the  knowledge  of  the  party  selling  the 
property  that  the  purchaser  intends  to  hold  it  for  another,  and  to 
protect  it  from  his  creditors,  enable  the  purchaser  to  avoid  payment 
of  his  note  executed  for  the  purchase  price  ?  We  think  not.  The  ap- 
pellee parted  with  his  property  on  the  faith  of  the  promise  by  appel- 
lants to  pay  the  amount  stipulated  in  the  note.  His  act  of  selling 
could  not  work  injury  to  the  creditors  of  Beal ;  that  injury  could  only 
result  from  the  fraudulent  combination  between  the  appellants. 

We  perceive  no  error  in  the  ruling  of  the  court  by  which  evidence 
of  the  pecuniary  condition  of  Covert,  at  the  time  of  the  execution  of 
the  note,  was  excluded  from  the  jury.  That  could  in  no  way  affect 
his  legal  liability.  Beal  has  no  right  to  complain  that  he  was  not  al- 
lowed credit  for  property  not  exempt  from  execution.  He  does  not 
allege  that  any  of  the  property  was  exempt,  and  if  he  had,  he  has 
waived  his  right  by  standing  by  and  permitting  the  property  to  be 
sold  without  asserting  any  claim.  Beal  says  that  it  was  his  under- 
standing that  he  was  to  be  paid  something  out  of  the  proceeds ;  but 
the  written  assignment  reserves  the  property  exempt  from  execution, 
and  not  the  proceeds,  and  he  does  not  show  any  subsequent  agree- 
ment by  which  he  was  to  have  the  proceeds. 

The  other  alleged  errors  that  are  argued  but  not  assigned  will  not 
be  considered. 

Judgment  affirmed. 

IVilson  &  Hobson,  for  appellant  ;  Hays  &  Murray,  for  appellee. 
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William  Conrad,  et  al.,  v.  W.  G.  Conrad's  Ex'rs. 

Executor — Duty  in  Taking  Sale  Notes. 

It  is  the  duty  of  an  executor  in  taking  sale  notes  to  act  with  the 
same  prudence  and  vigilance  as  is  to  be  expected  of  a  prudent  man  in 
the  management  of  his  own  affairs,  and  when  he  thus  acts,  and  from 
the  real  and  personal  property  in  possession  of  men  signing  a  sale 
note,  he  believes  them  responsible  for  the  amount  of  said  note,  and 
he  accepts  it,  his  inability  to  collect  the  note  will  not  prevent  him 
from  taking  credit  for  the  amount  of  the  note  in  final  settlement. 

APPEAL  PROM  GRANT  CIRCUIT  COURT. 

October  2,  1878. 

Opinion  by  Judge  Elliott  : 

This  was  suit  was  brought  to  settle  the  estate  of  William  J.  Con- 
rad, deceased,  and  for  a  proper  construction  of  his  will.  The  will 
was  construed,  and  on  appeal  to  this  court  that  construction  was  ad- 
judged to  be  correct. 

On  the  settlement  of  the  estate  the  appellees  were  allowed  credit 
for  the  debt  of  J.  C.  and  S.  C.  Sayres,  amounting  to  $523.50. 

It  is  contended  by  appellant,  R.  I.  Blackburn,  guardian  of  William 
Conrad,  Jr.,  one  of  the  devisees,  that  a  man  by  the  name  of  Turpin 
bid  off  property  at  the  sale  of  W.  G.  Conrad's  estate  to  the  amount 
°f  $523-5°i  and  the  executors  at  the  close  of  the  sale  took  the  note 
of  J.  C.  Sayres  with  S.  C.  Sayres  security  for  the  amount  so  bid  by 
Turpin  under  some  arrangement  between  the  parties. 

The  only  evidence  that  the  Sayres  took  Turpin's  place  and  exe- 
cuted the  note  for  the  property  he  had  purchased  is  that  the  notes  of 
Sayres  amounted  exactly  to  the  sum  as  the  sale  bill  charges  Turpin 
to  be  indebted  for  property  purchased  by  him  at  the  sale.  There  is 
no  evidence  except  as  before  stated  that  the  note  executed  by  J.  C. 
and  S.  C.  Sayres  was  for  the  property  bid  off  by  Turpin,  and  there  is 
no  evidence  except  the  statement  in  the  sale  bill  that  Turpin  pur- 
cased  any  property  at  the  sale. 

One  of  the  executors  swears  that  the  note  in  dispute  was  executed 
by  the  Sayres  for  property  bought  by  J.  C.  Sayres  at  the  sale,  and 
there  is  no  evidence  that  such  was  not  the  fact.  The  property  for 
which  the  note  was  executed  may  have  been  bid  off  by  Turpin  and 
charged  to  him  on  the  sale  bill ;  but  on  the  execution  of  the  note  for 
the  purchase  it  may  have  turned  out  that  Turpin  bid  off  the  property 
is  the  agent  of  J.  C.  Sayres,  and  that  J.  C.  Sayres  was  the  real  pur- 
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chaser ;  but  as  we  before  remarked  there  is  no  evidence  that  Sayres* 
note  was  executed  for  the  property  purchased  by  Turpin,  and  as  the 
executor  swears  that  it  was  for  J.  C.  Sayres'  own  debt,  the  only 
question  for  determination  is  as  to  whether  the  executors  were  enti- 
tled to  a  credit  for  it  in  their  settlement  of  the  estate. 

The  evidence  authorized  the  conclusion  to  which  the  executors 
came  when  they  took  the  note,  that  J.  C.  and  S.  C.  Sayres  were  good 
for  its  amount.  It  was  the  duty  of  the  executors  to  act  with  the  same 
prudence  and  vigilance  as  are  to  be  expected  of  a  prudent  man  in  the 
management  of  his  own  affairs.  Moore's  Ex'rs  v.  Beauchpjtip,  4  B. 
Mon.  71. 

We  are  of  opinion  that  if  the  Sayres  were  not  good,  a  prudent 
man  would  have  been  authorized,  from  the  real  and  personal  prop- 
erty in  their  possession  as  is  owned  by  them,  to  regard  them  good  for 
the  amount  of  the  note  in  dispute. 

Wherefore  the  judgment  of  the  court  below  is  affirmed. 

/.  M.  Collins,  for  appellants.    E.  H.  Smith,  for  appellees. 


Edward  Hanks,  et  al.,  v.  Darcus  Wright,  et  al. 

Agreement  to  Convey  Real  Estate— Will. 

The  mere  intimation  by  a  testator  to  his  relative  as  to  what  he 
intends  in  the  future  to  do  with  his  estate  is  not  a  contract  that  can 
be  enforced  after  his  death,  but  an  agreement  to  give  land  to  a  rela- 
tive is  a  good  consideration  for  his  agreeing  to  return  and  live  near 
his  relative,  and  when  the  donee  is  put  in  possession  and  complies 
with  the  contract  he  is  entitled  to  the  land. 

APPEAL  FROM  HART  CIRCUIT  COURT. 

October  3,  1878. 

Opinion  by  Judge  Elliott: 

John  Wright  resided  on  a  farm  in  Hart  county  with  his  two  sis- 
ters, and  near  him  resided  the  appellant,  Edward  Hanks  and  his  wife 
and  several  children  till  some  time  before  the  war,  when  Hanks  and 
his  family  removed  to  the  state  of  Missouri. 

John  Wright  had  never  married,  nor  had  his  two  sisters  who  re- 
sided with  him.  The  wife  of  appellant  was  John  Wright's  niece, 
and  for  her  and  her  children  he  cherished  a  warm  affection.  Hanks 
and  wife  and  family  emigrated  first  to  Missouri  and  then  to  Illinois. 
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John  Wright  and  Hanks  kept  up  a  correspondence  by  letters  after 
Hanks's  removal  to  the  West,  and  in  Wright's  letters  he  pressed 
Hanks  to  bring  his  family  back  to  Hart  county  and  reside  near  to 
him.  This  correspondence  continued  up  to  the  18th  of  December, 
1867,  when  Wright  wrote  to  Edward  Hanks  and  family  the  follow- 
ing letter : 

"Mr.  Edward  Hanks : 

"Sir — You  have  been  promising  me  to  come  back  for  three  years 
and  now  if  you  are  a  coming  I  want  you  to  come  back  by  the  last  of 
February  if  you  intend  to  come,  and  if  you  don't  intend  to  come 
yourself  I  want  you  to  send  James  and  George  and  Ann  by  the  last 
of  February,  sixty-eight,  and  if  what  I  have  offered  is  no  inducement 
to  you  and  your  children,  don't  come ;  I  will  make  some  other  ar- 
rangements to  do  with  my  land  and  property.  Now  the  land  I  have 
for  you,  I  suppose,  is  worth  $1,000  or  $1,200.  My  estate  is  worth 
from  four  to  five  thousand  dollars,  and  I  intend  it  for  you  and  your 
children  if  you  come  back  here,  and  if  not,  for  somebody  else." 

Shortly  after  Hanks  received  this  letter  he,  as  requested,  came 
back  to  his  wife's  uncle's  with  his  family,  and  thereupon  John 
Wright  put  him  in  possession  of  what  was  called  the  Widow  Dick- 
ens's farm,  to  which  he  removed  with  his  family,  where  he  resided 
up  to  the  death!  of  his  uncle,  which  occurred  in  some  two  or  three 
years  thereafter. 

On  the  20th  of  January,  1870,  John  Wright  made  and  executed  his 
last  will  and  testament,  which  was  duly  recorded  after  his  death.  By 
this  will  he  devised  and  bequeathed  to  his  two  sisters  who  resided 
with  him,  and  to  the  survivors  of  them,  his  entire  real  and  personal 
estate  "except  the  farm  in  Green  county,  Ky.,  on  which  Edward 
Hanks  now  lives,  known  as  the  Widow  Dickens's  tract,  which  I  de- 
sire said  Hanks  and  wife  to  have  the  benefit  of  so  long  as  they  may 
continue  thereon.  If  the  said  Hanks  and  wife  should  leave  or  vacate, 
then  it  immediately  to  fall  back  to  my  two  sisters  above  mentioned." 

Some  two  years  after  the  probate  of  Wright's  will  Hanks  brought 
this  suit,  and  claims  Wright's  entire  estate  under  the  agreement  evi- 
denced by  his  letter  to  Hanks  of  date  December  18,  1867.  From 
that  letter  it  seems  that  Wright  had  been  making  offers  to  Hanks 
to  induce  him  to  come  back,  and  in  that  letter  he  reminds  him  of  the 
offers  made  him,  and  says  if  not  accepted  he  will  make  some  other 
arrangements.  He  then  says  "the  land  I  have  for  you  is  worth 
$1,000  or  $1,200." 
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We  think  the  inference  is  that  he  had  offered  him  this  land,  and 
therefore  he  reminded  him  that  he  now  has  it  for  him  if  he  will  come 
back  and  reside  near  him.  And  as  appellant  came  back  as  requested, 
and  the  testator,  Wright,  put  him  in  possession  of  the  land  promised 
him  on  his  return,  but  failed  to  make  him  a  deed,  the  court  properly 
adjudged  that  the  land  belonged  to  appellants.  And  we  are  of 
opinion  that  the  court  properly  adjudged  that  the  balance  of  the 
estate  did  not  belong  to  appellants. 

As  to  the  balance  of  his  estate  the  testator  did  not  offer  it  to  Hanks 
if  he  would  return  to  his  vicinity,  nor  did  he  say  he  had  it  for  him 
if  he  would  return,  but  said  "my  estate  is  worth  from  four  to  five 
thousand  dollars,  and  I  intend  it  for  you  and  your  children  if  you 
return  back  here."  This  language  only  expresses  the  idea  that  if 
they  came  back  he  intended  by  his  will  or  otherwise  to  give  it  to 
Hanks  and  his  children.  In  other  words,  the  letter  fairly  construed 
means  this :  that  if  Hanks  would  move  back  against  the  last  of  Feb- 
ruary, 1868,  he  should  have  the  farm  for  so  doing,  and  as  further 
incentive  to  return  he  intimated  that  he  intended  his  other  estate  for 
appellants  and  this  is  the  construction  that  appellee  and  Edward 
Hanks  must  have  given  the  letter  for  after  the  testator's  death  he 
became  the  auctioneer  that  cried  off  the  personal  estate  for  the  de- 
visee Darcus  Wright,  the  other  devisee  having  died,  and  became 
the  purchaser  of  property  at  the  sale  thereby  conceding  the  title  of 
Darcus  Wright,  under  the  will  of  her  brother.  / 

The  mere  intimation  by  the  testator  to  his  relative  as  to  what  he 
intends  in  the  future  to  do  with  his  estate  does  not  contain  the  ele- 
ments of  a  contract  that  can  be  enforced  after  his  death.  There  can 
be  no  doubt  from  the  letter  that  the  testator  intended  that  the  land 
he  offered  Hanks  should  be  the  consideration  for  his  return  to  his 
neighborhood,  and  the  remainder  of  the  letter  was  a  mere  intima- 
tion of  what  he  expected  to  do  with  the  balance  of  his  estate. 

Wherefore  the  judgment  is  affirmed  on  the  original  and  cross- 
appeals. 

Edwards  &  Seymour,  for  appellants. 

IV.  H.  Cheef,  Isaac  Woodson,  for  appellees. 


1878.]  McGrath  z>.  Kirkland.  57 

John  E.  McGrath,  et  al.,  v.  A.  J.  Kirkland. 

Purchase  of  Property — Lien — Assignment  of  Lien  Notes. 

The  party  who  purchases  the  property  and  gives  the  lien  to  secure 
his  own  notes  holds  the  property  subject  to  the  lien,  although  the 
notes  have  been  assigned  and  no  suit  at  law  instituted  on  them;  but 
where  he  assigns  the  notes  of  third  parties  in  payment,  before  the 
holder  can  reach  the  property  he  must  make  a  good  faith  effort  to 
collect  the  notes  of  the  obligor. 

APPEAL  FROM  CALLOWAY  CIRCUIT  COURT. 

October  4,  1878. 

Opinion  by  Judge  Pryor: 

The  facts  of  this  case  bring  it  directly  within  the  rule  established 
by  this  court  in  the  case  of  Pack  v.  Carder,  4  Bush  121,  and  in  Green 
v,  Cummins,  14  Bush  174.  In  the  latter  case  the  identical  question 
is  settled.  When  Kirkland  assigned  these  notes  to  McGrath  it  was 
in  payment  of  the  land  purchased,  and  although  a  lien  might  have 
been  retained  in  express  words  it  was  obligatory  on  the  assignee 
to  prosecute  the  obligor  to  insolvency  before  he  could  enforce  his 
lien.  He  will  not  be  allowed  to  hold  the  notes  because  he  has  a  lien. 
He  agreed,  in  effect,  when  he  took  them  by  the  assignment,  that  he 
would  use  diligence  to  collect,  and  that  he  failed  to  use  any  in  this 
case  is  made  manifest  by  the  record.  The  party  who  purchases  the 
property  and  gives  the  lien  to  secure  his  own  notes  would  of  course 
hold  the  property  subject  to  this  lien,  although  his  notes  had  been 
assigned  and  no  suit  at  law  instituted  on  them ;  but  the  case  is  differ- 
ent where  he  assigns  the  notes  of  third  parties  in  payment.  In  such 
cases  before  you  can  reach  the  property  you  must  make  the  effort 
to  collect  the  notes  of  the  obligor. 

Judgment  aMrtned. 

JV.  L.  Weathers,  for  appellants. 


City  of  Bowling  Green  v.  J.  H.  Grider. 

Injunction  Against  City  Taxes. 

The  city  has  no  right  to  assess  and  collect  taxes  on  agricultural 
land,  no  part  of  which  has  been  laid  off  into  streets  or  lots,  and 
where  not  needed  for  such  purposes  and  where  the  owner  thereof 
receives  no  benefits  from  any  of  the  city  improvements. 


58  Kentucky  Opinions.  [October, 

Recovering  Taxes  Paid. 

Where  taxes  are  paid  neither  under  a  mistake  of  law  or  fact,  but 
voluntarily  paid  without  being  under  duress  or  coercion,  they  cannot 
be  recovered  back. 

APPEAL  FROM  WARREN  CIRCUIT  COURT. 

October  4,  1878. 

Opinion  by  Judge  Elliott  : 

The  city  of  Bowling  Green  having  assessed  about  twenty-seven 
acres  of  appellee's  land  for  taxation,  and  its  officers  having  levied 
on  his  property  for  its  collection,  he  brought  this  suit  in  equity  and 
obtained  a  temporary  injunction  against  the  collection  of  the  tax, 
which  on  final  hearing  was  perpetuated,  and  hence  this  appeal. 

The  appellee  is  the  owner  of  about  41  acres  of  land  on  the  southern 
border  of  the  town  of  Bowling  Green,  and  the  boundary  of  the  town 
has  been  extended  till  it  now  includes  about  2>]  acres  of  his  land. 

We  are  of  opinion  that  the  following  facts  have  been  established 
by  the  evidence : 

First :  that  the  land  assessed  for  taxation  lies  on  the  southern  bor- 
der of  the  town  of  Bowling  Green,  and  has  not  been  laid  off  into 
town  lots  and  is  not  penetrated  by  streets  or  alleys. 

Second :  that  the  land  is  bounded  by  Chestnut  street  for  over  200 
yards,  and  by  Poplar  street  for  over  100  yards,  and  that  on  these 
streets  and  next  to  appellee's  land  are  some  four  or  five  residences ; 
but  that  there  is  no  residence  or  other  building  on  the  land  assessed 
for  taxation  except  the  one  in  which  the  appellee  resides. 

Third :  that  appellee  resides  three-fourths  of  a  mile  from  the  pub- 
lic square  of  the  town  of  Bowling  Green,  and  still  further  from  its 
market  house,  and  his  premises  could  receive  but  little  advantage 
from  its  water  power  and  none  from  its  gas  privileges. 

Fourth :  that  none  of  appellee's  land  is  needed  for  streets  or  alleys, 
and  there  is  no  prospect  that  at  any  time  in  the  near  future  the  in- 
crease in  the  city  population  will  require  that  any  part  of  it  shall  be 
laid  off  into  town  lots. 

Fifth:  that  appellee's  land  is  used  for  agricultural  and  horticul- 
tural purposes. 

It  is  contended  by  the  appellee  that  as  his  property  receives  none 
of  the  benefits  of  the  municipal  government  that  it  should  be  sub- 
ject to  none  of  its  burdens.  All  of  the  authorities  agree  that  the 
power  of  taxation  is  a  high  governmental  power,  and  that  it  is  the 
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duty  of  the  courts  to  keep  it  strictly  within  its  legal  and  constitu- 
tional limits. 

The  evidence  in  this  case  makes  it  clear  that  the  population  of  the 
city  of  Bowling  Green  does  not  require  that  any  part  of  the  assessed 
lands  shall  be  laid  off  into  streets,  alleys  or  lots,  and  that  if  streets 
were  run  through  these  lands  they  would  not  only  be  useless,  but 
would  lead  neither  to  where  there  was  a  settled  population  nor  to 
other  streets  or  highways.  The  evidence  is  equally  as  clear  that  the 
appellee  is  not  benefited  by  the  water,  gas  or  other  improvements 
of  the  city,  and  the  evidence  strongly  intimates  that  it  will  be  some 
time  in  the  future  before  appellee's  land  or  any  part  of  it  will  be 
needed  for  city  lots,  streets  or  alleys.  The  evidence  indicates  that 
there  are  many  lots  in  the  city  bordered  by  streets  and  alleys  upon 
which  no  buildings  have  been  erected,  and  that  neither  population  nor 
other  inconvenience  requires  an  increase  of  lots  or  additional  streets 
and  alleys  in  the  city. 

It  is  true  that  the  contiguity  of  appellee's  farm  to  the  city  has  en- 
hanced its  value,  but  this  is  not  sufficient  to  authorize  its  taxation, 
for  in  Courtney  v.  City  of  Louisville,  12  Bush  421,  it  is  said  by  this 
court  that  "If  the  single  fact  that  land  is  made  more  valuable  by  im- 
provements constructed  by  a  municipal  government  is  all  that  is 
required  to  authorize  it  to  tax  the  land  benefited,  the  area  of  city 
taxation  would  depend  upon  the  energy  with  which  such  improve- 
ments were  pushed  into  the  country  rather  than  upon  the  area  occu- 
pied by  a  city  population. 

Something  more  than  benefits  is  necessary  to  warrant  that  char- 
acter of  taxation.  There  must  be  both  benefits,  actual  or  presumed, 
and  a  town  or  city  population  on  or  near  the  land  creating  a  neces- 
sity, or,  at  least,  rendering  it  not  unreasonable  that  the  municipal 
government  should  be  extended  over  it.  But  if,  considering  the 
location  of  the  property  with  respect  to  actual  population,  it  plainly 
appears  that  it  is  not  near  enough  to  such  population  to  require 
municipal  government,  and  the  property  has  not  been  laid  out  into 
lots,  and  could  not  be  profitably  so  used,  it  ought  not  to  be  taxed 
for  city  or  town  purposes.  Such  taxation  is  palpably  unjust,  and 
would  be  the  taking  of  private  property  for  public  use  without  those 
corresponding  benefits,  actual  or  presumed,  which  constitute  the 
sole  basis  of  municipal  taxation. 

As  appellant's  land  has  none  of  it  been  laid  off  into  streets  or  lots, 
and  as  it  is  not  needed  for  any  such  purposes,  and  as  appellant  re- 
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ceives  no  benefits  from  any  of  the  city  improvements,  it  seems  to 
us  that  the  city  had  no  right  to  assess  and  collect  the  tax  enjoined 
in  this  action.  If  this  tax  were  allowed  it  would  be  permitting-  the 
city  to  take  appellee's  private  property  to  the  extent  of  the  tax  for 
the  use  of  the  city,  without  any  compensation  either  in  the  enjoy- 
ment of  the  advantages  of  city  improvements  or  otherwise ;  nor  does 
the  property  taxed  receive  any  benefits  from  city  improvements,  ex- 
cept that  its  value  is  enhanced  by  reason  of  its  proximity  to  the 
city. 

As  the  property  taxed  has  received  no  benefits  from  the  local  gov- 
ernment it  should  bear  none  of  its  burdens,  and  this  is  the  doctrine 
established  by  this  court  in  Courtney  v.  Louisville,  12  Bush  4J19; 
Louisville  &  N.  R.  Co.  v.  Warren  County  Court,  5  Bush  243,  and 
Marshall  v.  Donovan,  10  Bush  681.  We  conclude  therefore  that 
the  court  did  right  in  perpetuating  the  appellee's  injunction,  and  we 
incline  to  the  opinion  that  it  did  right  in  dismissing  the  bill  so  far 
as  it  sought  to  recover  back  the  amount  of  tax  that  had  been  paid. 
It  seems  that  the  payment  was  made  neither  under  a  mistake  of  law 
nor  fact,  for  appellee  inserts  a  protest  in  the  receipt  which  evidenced 
its  payment;  nor  did  he  pay  it  to  relieve  his  property  from  sale  as 
it  had  not  been  levied  on;  and  there  is  not  the  slightest  evidence 
that  he  paid  it  under  duress  or-coercion,  and  therefore  we  know  of 
no  rule  of  law  that  authorizes  the  money  to  be  recovered  back. 

Wherefore  the  judgmeut  is  affirmed  on  the  original  and  crossr 
appeal. 

B.  F.  Proctor,  for  appellant.    Rhodes  &  Clark,  for  appellee. 


A.  Christ,  et  al.,  v.  B.  F.  Yewell. 

Suit  on  Constable's  Bond. 

If  a  constable  accepts  on  a  replevin  bond  a  surety  who  is  worthless 
he  thereby  fails  to  perform  his  duty,  for  which  he  and  his  sureties 
become  liable,  but  there  is  no  liability  on  such  bond  where  the  se- 
curity on  the  replevin  bond  was  good  at  the  time  he  was  taken.  His 
subsequent  financial  failure  or  insolvency  will  not  render  the  officer 
liable  who  took  the  bond. 

APPEAL  FROM   DAVIESS   CIRCUIT   COURT. 

October  5,  1878. 
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Opinion  by  Judge  Elliott  : 

This  suit  involves  the  correctness  of  the  judgment  below  on  a 
suit  against  a  constable  for  taking  a  replevin  bond  with  insufficient 
security.  It  appears  that  the  Christ  put  two  claims  in  appellee 
Yewell's,  hands,  who  agreed  as  constable  of  Daviess  county  to  col- 
lect. 

Judgments  were  obtained  on  the  claims,  executions  issued,  and 
on  the  15th  of  March,  1875,  Gasser,  the  judgment  debtor,  replevied 
them,  with  Geo.  S.  Luckett  as  his  surety,  and  it  is  asserted  in  this 
suit  that,  by  reason  of  Luckett' s  insolvency  when  taken  on  the  re- 
plevin bond,  that  the  constable  and  his  sureties  on  his  official  bond 
are  responsible  for  the  amount  of  these  claims.  On  the  trial  of  the 
case  the  law  and  facts  were  by  consent  submitted  to  the  court,  and 
his  judgment  is  therefore  entitled  to  the  same  effect  as  if  the  same 
conclusion  had  been  reached  by  the  verdict  of  a  jury;  and  tested  by 
this  rule  we  are  of  opinion  that  the  judgment  should  be  affirmed. 

It  is  established  by  the  evidence  of  several  witnesses,  as  well  as 
Luckett  himself,  that  at  the  time  he  replevied  the  claims  in  dispute 
he  was  the  owner  of  personal  property  subject  to  execution  to  the 
value  of  $1,000  or  upwards,  and  that  afterward  he  sold  this  property 
and  paid  the  purchase  price  to  one  of  his  creditors ;  and  the  evidence 
is  ample  that  he  not  only  had  visible  estate  subject  to  execution,  but 
was  considered  by  the  public  officers  of  his  county  and  his  neighbors 
as  perfectly  good  for  the  amount  of  the  claims  in  dispute  in  this  ap- 
peal. 

If  Luckett  was  not  good  at  the  time  he  was  taken  on  the  replevin 
bond,  then  the  taking  it  was  a  dereliction  of  official  duty  which  would 
render  the  constable  and  his  sureties  liable  for  the  amount  of  the  re- 
plevied debt.  But  (as  this  court  has  decided  in  Commonwealth  v. 
Thompson,  3  Dana  301),  if  the  security  on  the  replevin  bond  was 
good  at  the  time  he  was  taken,  his  subsequent  financial  failure  or  in- 
solvency would  not  render  the  officer  who  took  the  bond  responsible 
for  the  replevied  debt. 

We  are  of  opinion  that  the  estate  owned  by  the  security  at  the  time 
he  executed  the  bond,  as  proven  in  this  record,  authorized  the  ap- 
pellee to  take  the  security,  or  at  least  authorized  the  court  to  de- 
termine in  his  favor,  and  therefore  the  judgment  is  affirmed. 

Owen  &  Ellis,  for  appellants. 
Riley,  Joley  &  Walker,  for  appellee. 
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C.  T.  Langhorn,  et  al.,  v.  Lebanon  &  Calvary  Turnpike  Co. 

Married  Woman — Acceptance  of  Deed — Lien  for  Purchase-Money. 

When  a  married  woman  accepts  a  deed  of  conveyance  and  holds  the 
title,  she  cannot  hind  herself  personally  for  the  price,  hut  in  such  a 
case  equity  will  declare  a  lien  on  the  land  for  the  halance  of  pur- 
chase price  as  the  only  means  of  enforcing  payment,  and  where  the 
debt  has  been  assigned  the  assignee  may  proceed  against  the  land  for 
payment 

APPEAL  FROM  MARION  CIRCUIT  COURT. 

October  8,  1878. 

Opinion  by  Judge  Cofer  : 

The  evidence  seems  to  us  to  preponderate  in  favor  of  the  conclu- 
sion that  as  part  of  the  contract  for  the  sale  and  purchase  of  the 
land  it  was  agreed  that  Mrs.  Langhorn  should  assume  the  payment 
of  McElroy's  subscription  for  six  shares  of  the  appellee's  capital 
stock.  True,  her  husband  swears  that  he  assumed  to  pay  for  the 
stock,  but  in  the  same  connection  he  also  says  he  purchased  the  land. 
McElroy  swears  that  Mrs.  Langhorn  assumed  to  pay  it,  and  that  she 
signed  her  name  to  the  subscription  and  his  was  erased,  and  the  ap- 
pellee's secretary,  although  he  never  saw  Mrs.  Langhorn's  name 
on  the  book,  somehow  got  the  impression  that  she  was  interested  in 
the  stock,  and  kept  the  account  in  the  name  of  Langhorn  and  wife ; 
and  the  fact  that  the  compensation  for  right  of  way  through  the 
land,  which  was  certainly  hers,  was  applied  and  accepted  as  a 
credit  on  the  subscription  tends  to  sustain  the  conclusion  reached 
by  the  circuit  judge. 

There  is  nothing  in  the  record  to  show  that  a  lien  was  retained 
on  the  land  to  secure  the  payment  of  the  unpaid  purchase  money, 
but  we  apprehend  that  this  was  not  necessary.  Mrs.  Langhorn  has 
accepted,  as  we  infer,  and  is  now  holding  the  title  to  the  land.  She 
could  not  bind  herself  personally  for  the  price,  and  equity  will  there- 
fore give  a  lien  on  the  land  as  the  only  means  of  enforcing  payment 
of  the  purchase  money;  and  as  the  amount  due  to  the  appellee  is 
a  part  of  the  purchase  money  assigned  to  it  and  which  she- agreed  to 
pay,  and  as  payment  cannot  be  enforced  except  by  proceeding  against 
her  property,  there  was  no  error  in  adjudging  the  land  to  be  sold 
to  pay  whatever  is  due  to  appellee. 

But  we  incline  to  the  opinion  that  the  court  erred  in  rejecting  the 
account  pleaded  as  a  set-off.     Langhorn  proved  that  Able,  while 
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president  of  the  appellee,  directed  him  to  supply  Krahl  the  articles 
embraced  in  his  account,  and  agreed  that  the  price  should  be  credited 
on  the  stock  subscription.  True,  Able  does  not  appear  to  have  been 
specially  authorized  by  the  directors  to  make  such  an  agreement, 
but  that  was  not  necessary.  He  was  the  chief  executive  officer  of 
the  corporation,  and  as  such  had  power  to  make  the  contract  with- 
out special  authority. 

Judgment  reversed,  and  case  remanded  for  judgment  in  con- 
formity with  this  opinion. 

C.  5".  Hill,  for  appellants.     W.  B.  Harrison,  for  appellee. 


W.  W.  Trimble  v.  C.  F.  Delling. 

Usury— Renewing  of  Debt. 

As  long  as  a  debt  exists  upon  which  usury  has  been  paid,  although 
the  evidences  of  such  indebtedness  have  been  several  times  renewed, 
usury  paid  at  any  time  may  be  reclaimed  as  long  as  any  part  of  the 
debt  remains  unpaid. 


APPEAL  FROM  HARRISON  CIRCUIT  COURT. 

October  8,  1878. 

Opinion  by  Judge  Pryor  : 

If  the  position  maintained  by  counsel  can  be  regarded  as  the  law, 
there  is  nothing  in  the  record  showing  that  any  usury  was  paid  in 
advance,  or  at  the  expiration  of  each  year.  The  payment  of  certain 
sums  is  alleged  to  have  been  made,  and  after  deducting  the  pay- 
ments and  calculating  the  interest  at  six  per  cent.,  the  amount  prop- 
erly due  and  owing  is  reached ;  nor  does  the  reply  allege  that  the 
usury  was  paid,  but  proceeds  by  admitting  the  facts  stated  in  the 
answer  as  true,  and  the  payment  of  interest  each  year  as  alleged  by 
the  defendant.  In  the  case  of  Smith  v.  Young,  1 1  Bush  393,  it  is 
stated:  "the  modern  ruk  is,  that  as  long  as  the  debt  exists  upon 
which  usury  has  been  paid,  although  the  evidences  of  such  indebted- 
ness have  been  repeatedly  renewed,  usury  paid  at  any  time  may  be 
reclaimed  as  long  as  any  part  of  the  debt  remains  unpaid." 

The  case  of  Booker  v.  Gregory,  7  B.  Mon.  439,  is  conclusive  of 
this  case,  and  as  there  said,  "the  mere  fact  of  calling  it  (the  payment) 
the  usury  which  had  then  accrued,  did  not  have  the  effect  to  sepa- 
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rate  the  transaction  or  to  dissolve  the  connection  and  relation   it 
bore  to  it." 

Judgment  affirmed. 

W.  W.  Trimble,  for  appellant.    A.  H.  Word,  for  appellee. 


Joseph  Robinson  v.  M.  J.  Motley,  et  al. 

Redemption  from  Judicial  Sale. 

A  person  who  buys  in  the  land  of  another  at  a  judicial  sale,  and 
who  prevents  creditors  from  redeeming  it  by  agreeing  to  sell  enough 
of  the  land  to  repay  himself  and  then  turn  the  balance  of  it  over 
to  the  other  creditors,  cannot  be  permitted  to  hold  all  of  the  land 
and  thus  defeat  the  claims  of  the  other  creditors.  Equity  will  decree 
a  resale  of  the  land  to  satisfy  the  claims  of  creditors  after  the  first 
purchaser  has  been  repaid. 

APPEAL  FROM  WARREN  CIRCUIT  COURT. 

October  8,  1878. 

Opinion  by  Judge  Elliott  : 

It  may  be  assumed  that  on  the  17th  of  July,  1877,  J.  H.  Hayes 
was  indebted  to  the  appellee,  Thomas,  in  the  sum  of  $452.94 ;  to  the 
appellee,  White,  in  the  sum  of  $616.80;  and  to  the  appellee,  Motley, 
in  the  sum  of  $1,337.99,  subject  to  a  credit  of  the  same  date  of  $76, 
because  the  court  so  adjudged  in  this  suit,  and  there  is  no  appeal  by 
Hayes  from  that  judgment.  It  may  also  be  assumed  that  these 
claims  were  due  to  the  appellees  on  the  26th  of  January,  1874.  In 
December,  1873,  J.  H.  Hayes'  land  was  sold  at  execution  sale  and 
purchased  by  Wm.  Garrison  at  the  price  of  $50.  Afterward  the 
equity  of  redemption  of  the  same  tract,  being  the  home  farm  of 
304  J/2  acres,  was  levied  on  to  satisfy  various  executions  by  the  sheriff 
of  Warren  county,  and  was  sold  on  the  26th  of  January,  1874,  and 
appellant  Robinson  became  the  purchaser  at  the  price  of  $1,701. 
The  sale  was  made  for  cash  in  hand,  and  appellant  thereupon  paid 
the  $50  that  had  been  bid  by  Garrison  and  the  amount  bid  by  him- 
self for  the  land,  making  in  all  $1,751. 

There  can  be  no  doubt  but  that  appellant,  at  the  time  he  pur- 
chased, did  it  at  the  solicitation  of  Hayes,  the  debtor,  and  to  be- 
friend him,  and  under  the  belief  that  Hayes  would  be  able  to  re- 
deem the  land  before  the  expiration  of  the  time  for  redemption ;  but 
there  is  no  positive  evidence  that  appellant  bought  the  land  in  for 
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Hayes.  The  appellant  and  Hayes  both  swear  that  there  was  no  such 
arrangement. 

After  appellant's  purchase  appellees  became  uneasy  about  their 
claims  and  the  financial  condition  of  Hayes,  and,  they  say,  obtained 
an  agreement  from  him  that  if  he  found  himself  unable  to  redeem 

the  lands  purchased  by  appellant  within  one  month  after  the  expira- 

* 

tion  of  the  time  allowed  for  redemption  he  was  to  notify  appellees, 
White  and  Motley,  and  permit  them  to  redeem  for  him,  so  as  to 
make  his  land  liable  for  their  claims  and  for  the  $1,756,  which  was 
required  to  redeem  it.  Accordingly  some  time  before  the  expira- 
tion of  the  time  for  redemption  White  applied  to  Hayes  to  ascertain 
his  ability  to  redeem  the  land,  and  on  information  of  his  inability 
informed  him  that  he  could  and  would  raise  the  money  to  redeem 
it,  to  which  Hayes  assented  and  promised  to  see  appellant  upon  the 
subject. 

White  also  proves  that  he  took  a  Mr.  Jordan  to  look  at  the  land, 
with  a  view  to  a  purchase,  and  that  Jordan  offered  Hayes  $6,000 
for  the  land  that  Robinson  had  bought  under  execution  sale,  and 
that  Hayes  refused  to  take  it.  White  and  Motley  prove  that  they 
raised  the  money  to  redeem  the  land  as  had  been  agreed  on  between 
them  and  Hayes,  and  would  have  done  so  but  for  the  delusive 
promises  made  to  them  by  both  Robinson  and  Hayes. 

They  prove  that  sometime  before  the  expiration  of  Hayes*  right 
of  redemption  White  had  a  conversation  with  appellant,  Robinson, 
and  informed  him  that  Hayes  was  largely  indebted  to  him  and  Mot- 
ley and  Thomas,  and  that  they  were  going  to  pay  the  amount  which 
he  paid  on  the  execution  sale  of  Hayes'  land  and  redeem  it.  Where- 
upon Robinson  told  him  that  he  need  not  put  himself  to  that  trouble, 
and  that  he  did  not  intend  to  keeep  the  land  at  the  price  bid,  and 
that  he  would  sell  enough  of  the  land  to  repay  himself  the  amount 
bid  by  him  and  ten  per  cent,  interest,  and  then  the  balance  should 
go  to  pay  White  and  Motley. 

White  communicated  this  conversation  to  Motley,  who  doubted 
Robinson's  inclination  to  comply  with  his  promise ;  and  when  Robin- 
son was  so  informed  by  White  he  went  to  Motley  and  invited  him 
to  go  home  with  him,  and  then  and  there  promised  to  waive  the  time 
for  redemption  of  Hayes'  land,  and  agreed  to  hold  it  as  a  lien  for 
what  he  had  paid  for  it  and  ten  per  cent,  interest,  and  to  sell  enough 
for  that  purpose,  and  the  remainder  was  to  be  sold  and  the  pro- 
ceeds applied  to  the  payment  of  the  claims  of  the  appellees.    Rely- 
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ing  on  these  promises  the  land  was  not  redeemed  within  the  year, 
and  at  its  expiration  appellant  obtained  the  sheriff's  deed,  and  on 
application  of  Motley  to  redeem  he  told  him  he  had  the  sheriff's 
deed,  which  he  regarded  as  a  good  title,  and  if  he  doubted  his  title 
to  "ride  in." 

We  are  of  opinion  that  when  Robinson  bought  the  land  he  bougtit 
it  as  the  friend  of  Hayes,  and  expecting  him  to  redeem,  but  with- 
out any  fraudulent  purpose  to  shield  it  from  Hayes's  creditors ;  but 
we  are  also  of  opinion  that  by  his  promises  to  White  and  Motley  he 
prevented  Hayes  from  redeeming  the  land  through  them  as  had  been 
agreed  on,  and,  as  Robinson  swears  that  by  a  title  bond  executed  in 
1875  he  attempted  to  vest  the  title  of  the  land,  after  payment  to  him 
of  what  Hayes  owed  him,  in  trust  for  the  use  of  Hayes'  children, 
it  may  be  inferred  that  after  his  purchase  at  the  execution  sale  he 
may  have  determined  to  hold  the  land  as  a  security  for  Hayes'  in- 
debtedness to  him,  and,  subject  to  such  indebtedness,  held  it  for 
Hayes'  children  instead  of  his  creditors.     At  any  rate  we  are  of 
opinion  that  Robinson  ought  not  to  be  permitted  to  keep  this  land 
over  the  promises  made  by  him  and  Hayes  as  against  the  appellees, 
and  having  waived  time  and  agreed  that  appellees  might  redeem  after 
the  expiration  of  the  year  they  should  be  permitted  to  do  so  still. 

But  the  court  most  certainly  erred  to  appellant's  prejudice  by 
ignoring  his  plea  for  the  amount  bid  by  him  at  the  execution  sale 
for  the  land.  There  is  no  denial  by  the  appellees  that  the  sale  was  a 
fair  one  for  debts  that  Hayes  actually  owed;  indeed,  the  appellee, 
White,  bid  the  land  off,  and  at  his  solicitation  Robinson  took  his 
place  as  purchaser  and  paid  the  money. 

There  was  no  fraud  in  this  transaction,  and  as  appellant  paid  the 
debts  that  Hayes  actually  owed  and  upon  which  honest  liens  had 
been  acquired  by  execution,  we  cannot  see  why  Robinson  should  not 
have  full  remuneration  by  the  payment  to  him  of  the  $1,756  paid  by 
him  on  his  purchase  of  the  land  with  ten  per  cent,  interest  from  the 
time  of  payment. 

The  appellees  come  into  a  court  of  equity  asking  to  be  permitted 
to  carry  out  an  agreement  to  redeem  the  land,  and  they  must  be  re- 
quired to  do  equity  before  they  can  have  relief,  and  the  equity  to 
which  appellant  is  entitled  is  the  payment  of  the  amount  paid  by  him 
on  his  purchase  and  ten  per  cent,  interest  thereon  for  one  year  from 
the  day  of  his  purchase,  and  this  sum  should  be  paid  into  court,  and 
upon  its  payment  the  appellants  should  have  judgment  for  a  sale  of 
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the  land  to  pay  the  sum  required  to  redeem  the  land,  and  also  in  sat- 
isfaction of  their  judgment  against  Hayes. 

Wherefore  the  judgment  is  reversed  and  cause  remanded  for  fur- 
ther proceedings  consistent  with  this  opinion. 

/.  W.  &  Geo.  R.  Gorin,  for  appellant. 

/.  H.  &  J.  M.  Wilkins,  J.  H.  Rose,  for  appellees. 


W.  D.  Pillow  v.  Sam  T.  Duncan. 

Slander— Words  Not  Actionable. 

The  following  words  spoken  are  held  not  to  be  actionable:  "By  the 
time  Bill  Pillow  steals  a  few  more  board  trees  from  me  I  will  be 

able  to  get  another .    I  am  certain  he  stole  a  board  tree  from 

me.    He  had  a  tree  of  mine  made  into  boards  without  my  permission. 
Can  yon  make  it  out  anything  but  stealing?     It  is  stealing.1 


»» 


Words  Actionable  in  Slander. 

To  charge  one  with  being  a  thief  is  actionable,  but  where  such 
words  are  followed  by  others  of  an  explanatory  nature  showing  that 
simply  a  trespass  has  been  committed,  such  a  charge  is  not  slan- 
derous. 

APPEAL  FROM  LOGAN  CIRCUIT  COURT. 

October  8,  1878. 

Opinion  by  Judge  Hines  : 

Appellant  instituted  two  actions  for  slander  in  the  Logan  Circuit 
Court  against  appellee.  A  demurrer  to  each  of  the  petitions  was  sus- 
tained by  the  court  below,  and  an  appeal  taken.  On  the  hearing  here 
both  cases  were  considered  together  and  the  judgments  of  the  lower 
court  affirmed. 

In  the  first  case  the  words  charged  are :  "He  has  stolen  a  board 
tree  from  me  up  there  on  the  hill,  and  I  am  going  to  have  him  turned 
out  of  the  church  for  it.  Bill  has  stolen  a  tree  from  me  up  there  on 
the  hill." 

In  the  second  case  the  words  set  forth  are :  "By  the  time  Bill 
Pillow  steals  a  few  more  board  trees  from  me  I  will  be  able  to  get 
another — I  am  certain  he  stole  a  board  tree  from  me.  He  had  a 
tree  of  mine  made  into  boards  without  my  permission.  Can  you 
make  it  out  anything  but  stealing?    It  is  stealing." 

Counsel  for  appellant  asks  a  rehearing  in  the  last  case.  After  a 
careful  consideration  of  the  reasons  urged  and  of  the  authorities 
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cited,  the  court  is  constrained  to  abide  by  the  opinion  already  deliv- 
ered. 

In  Clay  v.  Barkley,  Sneed  67,  the  words  held  not  actionable  were 
"He  killed  and  salted  one  of  my  hogs."  In  Porter  v.  Hughey,  2  Bibb 
232,  the  words  "Hughey's  boys  did  frequently  come  to  our  house  and 
hire  our  negroes  and  take  the  dogs  and  go  down  into  the  river  bot- 
tom and  kill  cattle  no  more  theirs  than  mine,"  were  held  not  to  carry 
with  them  the  imputation  of  a  crime. 

The  words,  "Wilson  held  Foster's  horse  whilst  Foster  knocked 
defendant  off  of  his  horse,  put  his  hand  in  his  pocket,  and  said  the 
damned  old  rascal  had  no  money,  and  he  would  take  his  tobacco  for 
his  trouble ;  that  one  held  whilst  the  other  skinned,"  were  held  not  to 
import  an  actual  robbery  of  either  money  or  tobacco.  Russell  v. 
Wilson,  7  B.  Mon.  261. 

A  majority  of  this  court  in  McNamara  v.  Shannon,  8  Bush  557, 
Judge  Lindsay  dissenting,  held  that  the  words,  "You  are  a  God- 
damned thief,"  were  actionable.  They  universally  imputed  the  crime 
of  larceny,  and  must  have  been  so  understood  by  those  who  heard 
them.  But  suppose  these  words  had  been  immediately  followed  by 
others,  of  an  explanatory  nature,  showing  that  simply  a  trespass  had 
been  committed,  would  it  be  contended  that  the  words  thus  explained 
were  actionable  ?  The  case  supposed  is  of  the  nature  of  the  one  un- 
der consideration.  To  say  "He  stole  a  board  tree  from  me,"  if  the 
tree  could  be  the  subject  of  larceny,  would  be  actionable;  but  when 
the  person  speaking  explains  his  meaning  by  saying  "He  had  a  tree 
of  mine  made  into  boards  without  my  permission,"  it  appears  that 
the  offense,  instead  of  larceny,  is  simply  a  trespass.  To  designate 
the  offense  a  larceny  does  not  make  it  so.  There  is  no  charge  of 
stealing  the  boards. 

The  petition  for  rehearing  is  overruled. 

R.  S.  Brevier,  for  appellant.    /.  H.  Bowden,  for  appellee. 


William  Bethel  v.  George  H.  Vanmeter. 

Indemnity  Bond  and  Judicial  Sale. 

The  execution  of  an  indemnity  bond  before  the  sale  of  personal 
property  levied  upon  and  claimed  by  another  than  the  execution  de- 
fendant is  not  a  bar  to  an  action  by  the  owner  to  recover  his  property, 
but  in  addition  to  his  right  to  recover  the  bond  gives  him  an  addi- 
tional remedy. 
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APPEAL  FROM  HARDIN  CIRCUIT  COURT. 

October  8,  1878. 

Opinion  by  Judge  Hines  : 

Appellant,  having  an  execution  against  McGabe,  caused  it  to  be 
levied  upon  a  crop  of  corn,  a  portion  of  which  was  claimed  by  the 
appellee.  The  officer  refused  to  proceed  with  the  sale  until  appellant 
had  executed  a  bond  of  indemnity.  At  the  sale  appellant  and  one 
Smith  purchased  the  corn,  whereupon  appellee  instituted  this  action 
to  recover  it  or  its  value.  Appellant  relied  upon  the  execution  of 
the  bond  as  a  bar  to  the  action  for  the  recovery  of  the  specific  prop- 
erty, and  a  demurrer  being  sustained  to  that  portion  of  the  answer  a 
verdict  and  judgment  was  rendered  for  the  return  of  the  corn,  or  in 
default  thereof,  for  the  sum  of  $120,  its  value,  with  interest  and  $15 
damages  for  its  retention. 

Appellant  insists  that  the  execution  of  the  bond  mentioned  in 
Sees.  709  and  711  of  Myers'  Code,  being  the  same  as  641  and 
642  of  the  present  code,  operates  to  divest  the  claimant  of  all  title 
to  the  property  and  compel  him  to  resort  to  the  bond  for  the  recovery 
of  damages  for  the  loss. 

Such  a  construction  is  not  authorized  by  the  language  of  those  sec- 
tions. The  provision  required  to  be  contained  in  the  bonds  by  which 
the  purchaser  receives  a  warranty  to  such  an  estate  or  interest  as  is 
sold,  and  the  provision  expressly  releasing  the  officer  from  liability 
for  the  levy  and  sale,  clearly  manifest  the  intention  to  give  the  pur- 
chaser a  remedy  upon  the  bond  in  case  the  property  should  be  taken 
from  him  by  superior  title  and  to  leave  the  officer  without  embarrass- 
ing and  vexatious  suits  in  the  discharge  of  his  official  duties.  A 
warranty  of  title  to  the  purchaser  would  be  without  meaning  unless 
it  were  intended  to  provide  for  such  an  emergency. 

However,  whether  or  not  such  is  the  intention  manifested  by  the 
law  is  immaterial,  since  the  owner  cannot  be  divestecj  of  his  title  by 
any  such  summary  proceeding.  Such  an  act  of  the  legislature  would 
be  in  palpable  violation  of  the  fundamental  law,  and  therefore  inop- 
erative. These  provisions  of  the  code,  instead  of  attempting  to  de- 
prive the  owner  of  the  property  of  the  right  to  sue  for  its  specific 
recovery,  gives  him  an  additional  remedy  upon  the  bond. 

There  is  no  substantial  error  in  admitting  testimony  or  in  granting 
instructions.    Wherefore  the  judgment  is  affirmed. 

Wilson  &  Hobson,  for  appellant.    A.  B.  Montgomery  for  appellee. 
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Samuel  Taylor  v.  Commonwealth. 


Criminal  Law — Homicide— Self-Defense — Instruction. 

An  instruction  in  a  murder  case  where  self-defense  is  relied  upon 
Is  correct  which  in  effect  says  to  the  jury  that  a  man  cannot  hunt 
up  his  adversary  and  provoke  a  difficulty,  and  then  shelter  himself 
from  punishment  under  an  assault  that  he  has  provoked. 

APPEAL  FROM  MASON  CRIMINAL  COURT. 

October  10,  1878. 

Opinion  by  Judge  Elliott  : 

In  December,  1876,  Dick  Green,  a  man  of  color,  was  killed  by  the 
appellant,  Samuel  Taylor,  at  the  house  of  a  colored  man  named 
Alfred  Lyons,  a  few  miles  below  Maysville,  Kentucky.  The  deceased 
is  described  by  the  evidence  as  almost  a  giant  in  physical  develop- 
ment and  strength,  and  as  an  overbearing  tyrannical  man  in  disposi- 
tion. 

On  the  day  before  he  was  killed,  Green,  at  a  grocery  store  in 
Maysville,  inquired  for  the  appellant  and  made  threats  that  he  would 
kill  him,  and  coming  up  behind  him  in  the  rear  room  of  the  grocery 
he  drew  his  knife  on  him,  and  as  the  blow  aimed  at  appellant  was 
descending  Green's  arm  was  caught  by  a  bystander  and  appellant 
hurried  away  by  the  bystanders  to  save  his  life.  Green  appeared 
almost  wild  with  rage  and  declared  that  he  would  drink  the  blood  of 
appellant  and  chaw  his  liver,  etc. 

The  next  evening  after  this  meeting  at  the  grocery  Green  and  the 
appellant  went  to  the  house  of  Lyons.  The  house  is  one  of  three 
rooms,  a  kitchen  and  sitting-room,  the  latter  a  story  and  a  half  high, 
with  a  bedroom  above.  The  sitting-room  and  kitchen  are  separated 
by  a  covered  passage  way  about  ten  or  eleven  feet  wide.  On  the 
arrival  of  Green  and  appellant  at  the  house  of  Lyons,  Green  went 
into  the  kitchen  and  appellant  into  the  sitting-room,  but  shortly 
thereafter  Green  came  in  where  appellant  was  and  proposed  that  they 
box,  etc.,  which  appellant  refused ;  but  Green  began  to  box  and  wres- 
tle with  appellant,  who  begged  him  to  desist  and  called  out  enough, 
etc.,  until  finally  Green  struck  him  and  they  were  ordered  out  of  the 
house. 

They  then  went  out  to  the  dirt  road  a  short  distance  to  the  west 
of  Lyons'  house,  when  Green  got  appellant  down  and  after  beating 
him  very  severely  he  cried  out  enough,  when  Green  let  him  up ;  and 
there  is  proof  that  even  after  this  Green  was  seen  with  a  rail  in  pur- 
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suit  of  appellant.  Appellant,  as  soon  as  released  from  the  grasp  of 
his  adversary,  applied  to  one  or  two  of  the  nearest  neighbors  for  a 
gun  or  pistol  but  without  success.  When  he  returned  to  the  house 
of  Lyons  he  found  Green  still  there.  It  is  perhaps  proper  to  state 
that  before  the  parties  left  Lyons'  house  the  first  time  Green  had 
drawn  his  knife  on  appellant.  - 

Shortly  after  appellant's  return  to  the  house  of  Lyons  he  said  he 
must  go  home  and  started,  whereupon  Green  placed  himself  in  the 
door,  knife  in  hand,  and  forbid  his  passage  out.  Appellant  seized  a 
gun,  but  was  disarmed  by  young  Lyons,  and  at  Mrs.  Lyons's  solici- 
tation Green  put  up  his  knife  and  retired  from  the  door  to  the  fire- 
place, and  appellant  passed  out  on  to  the  porch  or  passage  way  and 
shortly  thereafter  was  heard  to  say  "Sam  Taylor  is  a  good  man." 
Whereupon  Green  says,  "What  is  that  you  say,  Sam  Taylor?"  and 
Taylor  responded,  "Sam  Taylor  is  a  mighty  good  man,"  and  Green 
immediately  rushed  toward  him  in  the  passage  way.  The  next  thing 
heard  by  the  inmates  of  the  house  was  the  running  of  water,  like  a 
bucket  of  water  had  been  overturned,  and  the  next  thing  seen  was 
Green,  who  came  in  and  said,  "He  has  cut  me  all  to  hell,"  and  sunk 
down  and  died. 

From  the  blood  indications  of  the  conflict  the  parties  had  met  in 
the  porch  or  passage  way  and  Green  was  killed  by  an  ax  that  had, 
when  last  seen  before  the  homicide,  been  at  the  wood  pile  some  ten 
feet  from  the  nearest  part  of  the  passage  way. 

It  is  contended  that  the  qualification  made  by  the  court  of  the 
third  and  fourth  instructions  were  erroneously  prejudicial  to  the 
prisoner.  The  third  instruction  authorized  the  defendant  to  kill  the 
deceased,  provided  the  jury  believed  that  deceased  had  made  pre- 
vious attacks,  and  from  his  previous  threats  the  appellant  had  reason- 
able grounds  to  believe  that  he  was  then  about  to  receive  great  bodily 
harm  at  the  hands  of  deceased ;  but  at  the  close  of  this  instruction 
the  court  added  this  qualification  which  is  complained  of:  "Provided, 
however,  that  they  believe  from  the  evidence  that  the  defendant  was 
without  fault  himself  in  preparing  for  and  seeking  an  attack  from 
Green ;"  and  a  similar  qualification  was  added  to  the  fourth  instruc- 
tion, which  was  a  similar  instruction  in  defendant's  favor. 

After  a  careful  consideration  and  scrutiny  of  the  authority  we  are 
of  the  opinion  that  the  qualifications  made  by  the  court  to  the  third 
and  fourth  instructions  of  the  defendant  were  proper. 
In  Wharton  on  Criminal  Law,   Sec.  990,  it  is  laid  down  that 
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"where  a  man  assaulted  has  retreated  from  the  assailant,  and  is  se- 
cure in  his  separation  from  further  personal  aggression,  he  has  no 
right  to  return  armed  to  the  scene  of  conflict  and  voluntarily  engage 
in  a  new  conflict  with  the  aggressor.  If  he  does  so  and  slays  him  he 
is  guilty  of  murder  or  manslaughter  according  to  the  circumstances 
under  which  the  homicide  is  committed.  If,  on  receiving  such  a 
deadly  assault,  he  suddenly  leave  the  scene  of  the  outrage,  procure 
arms,  and  in  the  heat  of  blood  consequent  upon  the  wrong,  return 
and  renew  the  combat  and  slay  his  adversary,  both  being  armed, 
such  a  homicide  would  be  but  manslaughter.  For  the  law,  from  its 
sense  of  and  tenderness  toward  human  infirmity,  would  consider  that 
sufficient  time  had  not  elapsed  for  the  blood  to  cool  and  reason  to 
resume  its  empire  over  the  mind  smarting  under  the  original  wrong. 

The  proviso  to  instructions  three  and  four  only  deprived  the  de- 
fendant of  relying  on  the  plea  of  self-defense  if  he  both  prepared 
himself  for  and  sought  an  assault  from  Green  at  the  time  Green  was 
killed. 

The  law  does  not  permit  a  man  to  prepare  for  his  enemy  and  hunt 
him  up  and  provoke  an  assault  from  him  in  order  to  kill  him,  and  if 
the  jury  believed  that  after  the  accused  had  left  the  house  unpursued 
by  the  deceased  he  deliberately  prepared  himself  with  the  ax,  which 
he  procured  from  the  wood  pile,  and  returned  to  the  passage  and 
provoked  an  assault  which  resulted  in  the  killing  of  deceased,  they 
should  not  have  acquitted  him  on  the  ground  of  self-defense,  and 
they  were  only  so  told  by  the  court. 

The  court  only  instructed  the  jury,  in  effect,  that  a  man  cannot 
hunt  up  his  adversary  and  provoke  a  difficulty  and  then  shelter  him- 
self from  punishment  under  an  assault  that  he  has  himself  provoked. 

We  are  of  opinion  that  the  instructions  were  as  favorable  to  appel- 
lant as  he  had  a  right  to  ask,  and  the  judgment  is  therefore  affirmed. 

Wadsworth  &  Sons,  for  appellant.    Moss,  for  appellee. 


Jesse  B.  McClannohan  v.  Commonwealth. 

Criminal  Law — False  Swearing. 

The  court  must  have  had  jurisdiction  in  the  cause  in  which  one 
has  sworn  falsely,  or  he  will  not  be  guilty  of  false  swearing.  The 
administration  of  an  oath  in  a  case  over  which  the  court  has  no 
jurisdiction  is  like  every  other  part  of  the  proceeding,  a  mere  nullity. 
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APPEAL  FROM  PENDLETON  CRIMINAL  COURT. 

October  10,  1878. 

Opinion  by  Judge  Pryor  : 

The  statement  contained  in  the  indictment,  to  the  effect  that  the 
case  in  which  the  accused  was  sworn  was  judicially  pending  in  the 
quarterly  court,  is  not  an  averment  of  jurisdiction  on  the  part  of  the 
court  trying  the  cause,  and  this  is  essential  to  a  convicion.  The  only 
distinction  or  the  material  difference  between  an  indictment  of  this 
sort  and  one  for  perjury  is  that  in  the  latter  case  the  false  statement 
must  have  been  in  relation  to  a  fact  material  to  the  issue,  and  in  the 
other  any  statement,  made  by  a  witness  in  a  court  having  jurisdiction 
of  the  case  in  which  the  witness  is  testifying,  that  is  false  and  known 
to  be  so  at  the  time  by  the  witness  is  an  offense  within  the  statute. 
The  administration  of  an  oath  in  a  case  over  which  the  court  has  no 
jurisdiction  is  like  every  other  part  of  the  proceeding,  a  mere  nullity, 
the  judge  having  no  more  power  to  administer  it  than  he  would  on  the 
street  where  no  purpose  was  to  be  accomplished  by  it,  or  any  oath 
required.  Besides,  it  was  competent  for  the  witnesses  for  the  ac- 
cused to  refer  to  the  interview  with  himself  and  father  that  took 
place  in  reference  to  the  settlement  with  Blackaby  prior  to  the  trial 
of  the  action  in  the  quarterly  court,  or  before  the  appellant  had  tes- 
tified. 

The  question  of  intent  must  control  the  verdict  of  the  jury.  The 
statements  made  by  the  witness  in  regard  to  the  order  may  be  untrue 
and  still  not  made  falsely  by  him.  He  seems  to  be  an  ignorant  man, 
not  able  to  read  or  write,  and  if  Blackaby  or  any  one  who  prior  to 
the  institution  of  the  suit  or  before  he  testified  had  told  him  that  the 
order  was  not  embraced  in  the  settlement,  or  that  it  was  not  the 
order  of  L.  B.  McClannohan,  and  the  witness,  in  good  faith  believing 
that  the  order  was  not  received  by  him  or  embraced  in  the  settlement 
with  Blackaby,  and  relying  on  the  truth  of  the  information  received 
by  him,  made  the  statement  alleged  to  be  false,  he  is  not  guilty  of 
false  swearing.  This  inquiry  by  the  accused  was  made  at  a  time 
when  there  seems  to  have  been  no  other  motive  than  to  ascertain  the 
truth  as  to  what  was  in  the  settlement  with  Blackaby,  and  we  see  no 
reason  why  it  should  not  have  gone  to  the  jury. 

The  judgment  of  conviction  is  reversed  and  cause  remanded  with 
directions  to  award  a  new  trial,  and  for  further  proceedings  consist- 
ent with  this  opinion. 

/.  H.  Fryer,  C.  Duncan,  for  appellant.    Moss,  for  appellee. 
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C.  Foster,  et  al.,  v.  N.  Simmons'  Adm'r. 
Wesley  Phelps,  et  al.,  v.  C.  Foster,  et  al. 


Conveyance — Vendor's  Lien.  » 

Neither  the  vendor  or  his  assignee  will  lose  his  lien  by  attempting 
to  coerce  payment  at  law,  and  although  the  judgment  is  satisfied  by 
the  execution  of  the  replevin  bond,  the  lien  still  exists  until  the  debt 
is  actually  paid. 

Principal  and  Surety. 

A  surety  on  the  replevin  bond  who  pays  off  the  lien  is  entitled 
to  be  substituted  to  the  rights  of  the  lien  holder  as  against  the  prin- 
cipal debtor  for  whom  he  paid  it. 

APPEAL  FROM  BULLOCK  CIRCUIT  COURT. 

October  12,  1878. 

Opinion  by  Judge  Pryor  : 

If  Foster,  as  the  surety  of  Samuel,  saw  that  he  was  in  danger  of 
having  the  debt  to  pay,  and  of  this  he  was  warned  by  the  issuing  of 
the  executions  in  his  own  county  from  time  to  time,  it  was  his  duty 
to  have  paid  off  the  execution,  and  then  the  money  could  have  been 
made  by  him  out  of  the  principal.  An  execution  had  been  returned 
"no  property  found"  as  against  the  principal ;  and  we  think  the  exe- 
cution, having  been  issued  in  the  county  where  the  surety  resides 
and  where  the  judgment  was  rendered  within  the  seven  years,  pre- 
vented the  running  of  the  statute. 

As  to  the  appeal  of  Phelps  the  questions  are  more  difficult  of  solu- 
tion. It  is  certain  that  the  vendor  of  the  land  or  his  assignee  did  not 
lose  his  lien  by  attempting  to  coerce  payment  at  law,  and  although 
the  judgment  is  satisfied  by  the  execution  of  the  replevin  bond,  and 
the  judgment  cannot  be  again  reverted  to  until  the  debt  is  actually 
paid,  the  lien  still  exists. 

It  will  not  do  to  say  that  because  the  vendor  prosecuted  a  remedy 
given  him  by  law  to  collect  his  claim  that  he  thereby  forfeits  his  lien. 
It  is  the  law  that  changed  the  character  of  the  obligation,  and  not 
the  vendor ;  and  until  his  money  is  paid  the  mere  prosecution  of  his 
action  at  law  will  not  release  the  lien.  See  Clark  v.  Hunt,  3  J.  J. 
Marsh.  553.  Now  in  this  case  the  lien  existed  although  the  debt  has 
been  replevied,  and  the  party  paying  off  the  lien  as  surety  in  the  re- 
plevin bond,  or  at  the  instance  of  the  debtor,  was  certainly  entitled 
to  be  substituted  as  against  the  party  for  whom  he  paid  it.     It  is 
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maintained,  however,  in  this  case,  that  although  the  surety  of  Foster 
paid  off  the  debt,  he  thereby  extinguished  the  lien,  and  when  he 
comes  to  ask  payment  of  the  principal  and  to  enforce  a  lien  on  the 
same  land  his  principal  can  claim  a  homestead,  because  he  says  to 
the  surety  "your  paying  the  money  for  me  has  removed  the  encum- 
brances, and  I  hold  it  subject  to  no  lien."  There  is  certainly  no 
equity  in  a  rule  like  this,  and  the  lien  still  exists.  This  debt  had  been 
paid  by  the  surety  prior  to  the  levy  of  the  Simmons  execution,  and 
before  the  mortgage  was  executed.  It  was  in  fact  paid  by  a  sale  of 
the  land  made  by  the  consent  of  Foster,  and  with  the  agreement  that 
he  should  redeem  it.  When  the  execution  was  levied  the  sheriff  had 
no  interest  in  it,  but  became  interested  when  the  sale  was  made. 

Here  is  a  lien  on  the  land  unsatisfied,  and  the  surety,  Funk,  liable 
for  the  lien  debt.  A  sale  of  the  land  on  which  the  lien  exists  is  made 
by  consent  under  an  agreement  that  the  owner  might  redeem,  and 
the  surety  and  sheriff  makes  the  purchase  and  pays  the  money. 
Such  a  lien,  we  think,  is  prior  to  that  of  Simmons  and  Thompson, 
and  no  right  to  a  homestead  can  be  asserted  against  it.  The  cases  of 
Phelps  z\  Foster  and  Foster  v.  Simtnons  have  been  heard  together. 
The  judgment  in  the  case  of  Foster  v.  Simmons  is  affirmed,  and  in 
the  case  of  Phelps  v.  Foster  is  reversed  and  cause  remanded  for  fur- 
there  proceedings. 

/.  IV.  Croon,  W.  R.  Thompson,  for  Foster. 

R.  H.  Field,  for  Phelps.    R.  J.  Meyler,  for  Simmons's  Adm'r. 


M.  R.  Everett  v.  Thomas  Simms. 

Set-Off— Statute  of  Limitations. 

Where  a  set-off  or  counter-claim  is  barred  by  the  statute  of  limita- 
tions, before  one  can  recover  upon  it  he  must  allege  and  prove  a 
promise  to  pay  after  the  running  of  the  statute,  and  his  set-off  or 
counter-claim  must  be  based  upon  the  new  promise.  There  appears 
no  good  reason  why  he  may  not  plead  the  new  promise  in  a  reply, 
as  he  is  not  bound  in  filing  his  set-off  or  counter-claim  to  anticipate 
that  a  plea  of  the  statute  of  limitations  will  be  interposed. 

APPEAL  FROM  MONTGOMERY  CIRCUIT  COURT. 

October  15,  1878. 

Opinion  by  Judge  Pryor: 

If  the  appellee  can  recover  on  his  set-off  it  is  by  reason  of  a  prom- 
ise to  pay  after  the  running  of  the  statute.    His  counter  claim,  or 


76  Kentucky  Opinions.  [October, 

rather  set-off,  is  not  based  on  the  new  promise,  but  alone  on  the 
original  consideration.  The  mere  statement  that  he  had  promised  to 
pay  or  had  a  promise  to  pay  within  three  or  four  years  is  insufficient, 
as  the  whole  pleading  shows  the  action  to  be  on  the  original  promise. 
Under  the  new  code  where  the  plea  is  the  statute  of  limitations  we 
see  no  reason  why  the  plaintiff  may  not  reply  by  alleging  the  new 
promise,  as  he  is  not  compelled  to  anticipate  such  a  defense  as  that 
of  limitation.  The  agreement  to  refer  the  case  to  arbitrators  is  not 
evidence  of  a  promise  to  pay.  The  admission  that  the  claim  was  un- 
paid does  not  amount  to  a  promise  to  pay,  and  the  appellant  migfht 
have  availed  himself  of  the  plea  even  before  the  arbitrators. 

An  agreement  that  one  debt  should  be  applied  in  satisfaction  of 
the  other  could  be  shown  under  a  plea  of  payment  but  as  the  plead- 
ings stand  in  this  case  we  see  nothing  to  prevent  the  statutes  from 
running.  The  judgment  is  reversed  and  cause  remanded  with  direc- 
tions to  permit  appellee  to  amend  his  pleadings  (if  he  can  do  so) 
within  a  reasonable  time,  and  for  further  proceedings  consistent  with 
this  opinion. 

Reid  &  Stone,  for  appellant.    /.  /.  Cornelison,  for  appellee. 


George  E.  Jenkins  v.  Commonwealth. 

Criminal  Law — Homicide — Murder  and  Manslaughter — Self-Defense. 

If  one  provokes  a  combat,  or  produces  the  occasion,  in  order  to 
have  a  pretext  for  killing  his  adversary  or  doing  him  great  bodily 
harm,  the  killing  will  be  murder,  no  matter  to  what  extremity  he  may 
have  been  reduced  in  the  combat.  But  if  he  provokes  the  combat 
or  produced  the  occasion  without  any  felonious  intent,  intending  an 
ordinary  battery  merely,  the  final  killing  in  self-defense  will  be  man- 
slaughter only,  and  not  murder. 

Evidence — Coolness  and  Deliberation. 

In  a  charge  of  murder  the  coolness  and  deliberation  with  which 
the  slayer  acted  may  furnish  strong  evidence  that  his  act  was 
prompted  by  malice  and  was  not  caused  by  sudden  heat  of  passion 
excited  by  provocation,  but  the  inference  to  be  drawn  from  his  cool- 
ness and  deliberation  under  provocation  Is  one  of  fact  for  the  jury* 
and  they  should  be  left  to  make  it  or  not  as  their  own  judgments 
may  dictate,  free  from  any  direction  of  the  court. 

APPEAL  FROM  HENDERSON  CIRCUIT  COURT. 

October  16,  1878. 
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Opinion  by  Judge  Cofer  : 

Convicted  of  the  murder  of  Bryan  Gilroy  and  sentenced  to  be  con- 
fined in  the  penitentiary  for  life,  the  appellant  seeks  to  reverse  the 
judgment  against  him.  He  complains  only  of  alleged  errors  in  the 
instructions  given  to  the  jury. 

Of  the  first  and  second  instructions  which  defined  the  crimes  of 
murder  and  manslaughter  no  complaint  is  made.  To  the  third  in- 
struction, correctly  defining  the  law  of  self-defense,  the  court  added 
this  qualification:  "But  should  the  jury  believe  from  the  evidence 
that  the  accused  intended  to  take  the  life  of  Gilroy,  and  cursed  and 
abused  him  so  to  induce  Gilroy  to  make  an  assault  upon  him  to  afford 
a  pretext  to  carry  this  design  into  execution,  and  in  pursuance  of 
this  design  he  deliberately  killed  said  Gilroy,  then  they  will  find  him 
guilty  as  charged,"  etc. 

Instruction  4  reads  as  follows :  "If  the  jury  believe  from  the  evi- 
dence beyond  a  reasonable  doubt  that  the  defendant  began  the  diffi- 
culty with  Gilroy,  and  used  insulting  language  to  him  for  the  pur- 
pose of  inducing  Gilroy  to  attack  the  defendant,  the  jury  should  not 
acquit  the  accused  on  the  ground  of  self-defense,  nor  reduce  the 
crime  from  murder  to  manslaughter,  but  should  find  him  guilty  of 
murder,  even  though  in  the  difficulty  he  may  have  been  assaulted  by 
Gilroy  and  placed  in  imminent  danger  of  death  or  great  bodily  harm." 

The  appellant's  counsel  complain  of  the  modification  of  instruc- 
tion three,  and  of  the  whole  of  instruction  four.  His  objection  seems 
to  be  based  upon  two  grounds.  First,  that  there  was  no  evidence 
upon  which  to  base  either ;  and,  second,  that  if  there  was,  the  court 
gave  undue  prominence  to  that  hypothesis  by  repeating  it. 

The  evidence  showed  that  the  appellant  went  into  a  grocery  and 
bought  a  quart  of  whisky,  which  he  carried  out  and  put  in  his 
wagon ;  he  then  returned  and  took  oflB  his  overcoat  and  took  out  his 
knife  and  commenced  whittling  a  stick  or  paring  his  nails.  Presently 
Gilroy  came  in,  carrying  in  his  hand  a  green  dogwood  stick  about 
the  size  of  an  ordinary  walking  cane,  and  took  his  position  on  or 
against  a  counter  nearly  opposite  to  where  the  appellant  was  sitting 
or  leaning,  about  nine  feet  from  him.  After  Gilroy  came  in  none  of 
the  witnesses  seem  to  have  seen  appellant's  knife  until  he  commenced 
to  cut  Gilroy  with  it. 

Soon  after  Gilroy  came  in  appellant  asked  him  why  he  had  not 
done  that  ditching  for  him  as  he  had  promised.  Gilroy  replied  that 
he  had  not  because  he  had  been  sick.    Appellant  then  said,  '"You 
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have  acted  the  damned  dog  with  me."  Gilroy  then  replied,  "No,  I 
reckon  not."  Appellant  then  said,  according  to  one  witness,  "You 
are  a  damned  son-of-a-bitch,  the  length  of  your  stick,"  and  accord- 
ing to  another,  "You  are  a  damned  thieving  son-of-a-bitch,  the 
length  of  your  stick." 

Gilroy  said,  "I  can't  take  that,"  got  off  the  counter  and  made  two 
steps  toward  the  appellant,  holding  his  stick  about  one-third  of  its 
length  from  one  end,  and  holding  his  hand  about  level  with  his 
shoulder,  but  did  not  strike  with  it.  The  appellant  at  that  instant 
straightened  up  and  put  his  right  foot  forward  and  cut  Gilroy  twice 
with  his  knife,  the  blade  of  which  was  about  four  inches  long.  The 
first  stroke  cut  Gilroy's  arm  above  the  elbow,  and  he  let  his  stick  fall, 
and  the  second  stroke  cut  open  the  left  hand.  Gilroy  turned  and 
ran,  crying  "murder,"  the  appellant  pursuing,  and  as  they  went 
down  the  steps  at  the  grocery  door  the  appellant  cut  him  again,  in 
the  back,  and  pursued  him  around  a  circle  of  about  75  or  100  yards 
and  cut  at  him  once  as  they  ran,  but  missed  him. 

Appellant  continued  the  pursuit  until  a  bystander  interfered  and 
stopped  him ;  he  then  remarked  he  had  done  enough  and  got  in  his 
wagon  and  drove  a  short  distance  and  stopped;  he  then  returned 
and  asked  Kelly  if  he  did  not  see  the  big  Irishman  (meaning  Gilroy) 
strike  him  with  the  stick.  The  witness  said  he  did  not;  he  also 
asked  why  they  did  not  stop  the  bleeding  of  Gilroy's  wounds,  and 
when  told  it  could  not  be  done  proposed  to  go  himself  and  stop  it, 
and  also  proposed  to  go  for  a  doctor,  and  tried  to  borrow  a  horse  for 
that  purpose.  Two  witnesses  also  testified  that  after  appellant  had 
driven  his  wagon  away  from  the  grocery  he  said  he  had  done  just 
what  he  wanted  and  intended  to  do,  after  a  minute  he  added,  "what 
else  could  I  have  done,  the  big  Irishman  come  at  me  with  his  shil- 
lalah  ?" 

As  the  judgment  must  be  reversed  we  refrain  from  commenting 
on  the  evidence,  merely  remarking  that  it  seems  to  us  there  was  evi- 
dence sufficient  to  warrant  the  giving  of  the  instructions,  if  they  are 
otherwise  unobjectionable.  We  perceive  no  valid  objection  to  the 
qualification  of  instruction  three. 

If  one  provokes  a  combat  or  produces  the  occasion,  in  order  to 
have  a  pretext  for  killing  his  adversary  or  doing  him  great  bodily 
harm,  the  killing  will  be  murder,  no  matter  to  what  extremity  he 
may  have  been  reduced  in  the  combat.  But  if  he  provoked  the  com- 
bat or  produced  the  occasion  without  any  felonious  intent,  intending, 
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for  instance,  an  ordinary  battery  merely,  the  final  killing  in  self-de- 
fense will  be  manslaughter  only. 

This  is  stated  by  the  learned  authors  of  cases  on  self-defense  as 
the  result  of  the  authorities,  and  they  cite  in  support  of  the  first  prop- 
osition, Hawkins  Pleas  of  the  Crown,  Sec.  18,  page  87,  and  Sec.  26, 
page  97 ;  State  v.  Hill,  4  Dev.  and  Batt.  491 ;  Stewart  v.  State,  1  Ohio 
State  66;  Adams  v.  State,  47  111.  376,  and  Evans  v.  State,  44  Miss. 
76.  In  support  of  the  latter  proposition  they  cite  Adams  v.  State, 
47  IH.  376.  These  cases  sustain  the  principles  deduced  from  them, 
and  it  seems  to  us  they  accord  with  reason,  justice  and  the  spirit  of 
the  law. 

The  qualification  of  instruction  three  conforms  to  this  conclusion, 
but  instruction  four  does  not.  In  that  instruction  the  jury  were  told 
that  if  the  appellant  used  insulting  language  to  the  deceased  for  the 
purpose  of  inducing  Gilroy  to  attack  him,  and  he  then  killed  him  in 
resisting  the  attack  thus  provoked,  he  was  guilty  of  murder  without 
reference  to  the  question  whether  at  the  time  of  using  the  provoking 
language  he  designed  to  kill  Gilroy  or  not.  The  modification  pre- 
viously given  was  the  whole  law  on  the  subject  of  provocation  in- 
tended to  provoke  an  attack  in  order  to  have  a  pretext  to  kill  Gilroy, 
and  instruction  four  should  have  been  so  modified  as  to  present  the 
law  in  case  the  jury  found  that  the  appellant  used  offensive  language 
to  provoke  an  attack,  but  without  any  design  to  take  Gilroy's  life. 

Counsel  also  complain  that  instruction  four  and  the  modification 
of  three  were  in  effect  comments  on  the  evidence  by  the  court,  and 
that  the  rule  that  instructions  should  be  hypothecated  upon  facts  nec- 
essary to  constitute  guilt  or  to  make  out  a  defense,  and  not  upon 
collateral  facts  which  the  evidence  tends  to  prove,  was  violated. 
Coffman  v.  Commonwealth,  10  Bush  495 ;  Brady  v.  Commonwealth, 
11  Bush  282. 

The  facts  upon  which  these  instructions  were  hypothecated  were 
not  collateral  or  simple  evidence  of  other  facts,  but,  if  found  by  the 
jury,  called  into  operation  a  distinct  principle  of  the  law  of  homicide 
not  previously  presented  to  the  jury,  and  under  it  constituted  guilt. 

Instruction  five  is  also  complained  of.    It  reads  as  follows :  "The 
court  further  says  to  the  jury  that  in  determining  whether  a  homicide  » 
i>  murder  or  manslaughter  the  mental  condition  of  the  slayer  is  to 
be  considered,  and,  whatever  the  provocation  may  have  been,  if  the 
slayer,  at  the  time  of  the  killing,  had  the  command  of  his  passions 


J 


8o  Kentucky  Opinions.  [October, 

and  acted  with  coolness  and  deliberation,  the  killing  is  murder,  un- 
less it  was  done  in  self-defense." 

That  the  slayer  acted  with  coolness  and  deliberation  may  furnish 
strong  evidence  that  his  act  was  prompted  by  malice  and  was  not  the 
offspring  of  a  sudden  heat  of  passion  excited  by  the  provocation,  but 
the  inference  to  be  drawn  from  his  coolness  and  deliberation  under 
great  provocation  is  one  of  fact  for  the  jury,  and  they  should  be  left 
to  make  it  or  not,  as  their  own  judgments  may  dictate,  free  from  any 
direction  of  the  court. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial  upon  prin- 
ciples not  inconsistent  with  this  opinion. 

John  Young  Brown,  for  appellant.    Moss,  for  appellee. 


M.  V.  R.  Long  v.  Simpson  &  Grechrist,  et  al. 

Wife's  Lease  Subject  to  Claims  of  Husband's  Creditors. 

A  wife  may  hold  a  freehold  or  an  estate  of  inheritance  against 
her  husband's  creditors,  but  a  husband  is  entitled  to  the  wife's  chat- 
tels, unless  they  are  the  separate  property  of  the  wife. 

APPEAL  FROM  UNION  COURT  OF  COMMON  PLEAS. 

October  17,  1878. 

Opinion  by  Judge  Elliott: 

This  is  an  appeal  by  Mrs.  M.  V.  R.  Long  from  a  judgment  of  the 
Union  Court  of  Common  Pleas.  On  September  19,  1874,  Mrs.  M.  A. 
Carroll  leased  for  and  during  the  period  of  thirty  years  to  Mrs.  M. 
V.  R.  Long,  the  appellant,  the  coal  and  mineral  privileges  of  about 
400  acres  of  land  lying  near  Caseysville,  Kentucky. 

By  the  contract  the  appellant  was  to  have  the  exclusive  privilege 
of  mining  coal  under  the  surface  of  said  400  acres  of  land,  and  for 
that  purpose  to  enter  on  or  drive  entries  into  or  excavate  a  part  of  it, 
etc.  The  consideration  of  the  lease  seems  to  have  been  the  develop- 
ment of  the  coal  fields  and  one-half  cent  per  bushel  for  each  bushel 
of  coal  mined  on  the  leased  premises.  Mrs.  Long,  the  lessee,  was 
without  financial  ability  to  work  the  coal  mines  and  transport  the 
coal  to  market,  and  on  application  to  D.  A.  Brooks  &  Company  they 
agreed  to  aid  her  in  the  development  of  the  coal  fields,  provided  she 
would  secure  their  advances  by  a  mortgage,  which  she  agreed  to  and 
soon  after  did ;  and  although  the  mortgage  does  not  state  the  amount 
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secured  by  it,  it  does  state  that  the  lien  is  intended  to  secure  the 
mortgagees  for  all  advances  which  they  thereafter  made  to  her  and 
for  money  raised  by  her  with  them  as  surety. 

By  reason  of  this  mortgage  Brooks  &  Company  furnished  appel- 
lant over  $13,000,  a  large  amount  of  which  was  spent  in  driving  en- 
tries into  the  mines  and  making  roads  therefrom  to  the  river,  and 
other  improvements  made  upon  the  leased  property,  and  although  a 
large  amount  of  coal  was  mined  and  transported  to  market,  at  the 
institution  of  this  action  the  appellant  had  failed  to  return  the  ad- 
vances made  to  her  by  Brooks  &  Company  by  the  sum  of  $2,400.09. 

We  are  of  the  opinion  that  the  mortgage  secured  these  advances, 
and  especially  as  according  to  the  evidence  all  the  fixtures  and  im- 
provements made  on  the  leased  premises  and  attached  in  this  action 
were  paid  for  with  the  money  advanced  by  Brooks  &  Company. 
After  this  suit  was  brought,  appellant  employed  Brooks  j&  Company 
to  superintend  the  working  of  the  mines  and  the  transportation  and 
sale  of  the  coal,  and  pay  to  her  one-half  of  the  net  profits  and  apply 
the  other  half  to  the  extinguishment  of  her  indebtedness  to  them. 

But  whether  the  mortgage  of  Brooks  &  Company  created  a  lien 
in  their  favor  for  advancements  made  by  them  to  appellant  cannot 
be  a  subject  of  inquiry  on  this  appeal,  as  they  are  not  parties  to  it. 
Nor  can  the  court  notice  any  errors  of  the  court  below  except  those 
to  Mrs.  Long's  prejudice,  as  she  is  the  only  appellant,  and  there  is 
nc  cross-appeal  by  any  of  the  appellees. 

Under  the  contract  between  Mrs.  Carroll  and  appellant  she  claims 
that  the  leased  premises  belong  to  her,  and  that  they  cannot  be  taken 
for  her  husband's  debts,  this  suit  being  brought  by  Simpson  and 
others,  appellees,  on  returns  of  "nulla  bona"  against  B.  M.  Long, 
appellant's  husband,  to  subject  the  leased  premises  to  the  payment 
of  their  claims. 

The  evidence  indicates  that  Dr.  B.  M.  Long,  the  husband  of  ap- 
pellee, is  insolvent,  and  has  been  for  many  years,  and  that  the  appel- 
lees are  his  judgment  creditors  and  have  had  returns  of  "no  property 
found"  on  the  fi.  fas.  issued  on  their  judgments.  It  further  indicates 
that  Mrs.  Carroll,  who  was  aware  of  Dr.  Long's  financial  condition, 
refused  to  rent  her  coal  lands  to  him  for  fear  she  would  not  get  the 
money  charged  by  her  on  the  coal  mined  on  her  land,  and  for  fear 
he  would  be  so  harrassed  by  his  creditors  that  the  development  of  the 
coal  fields  on  her  land  would  be  frustrated,  if  not  defeated. 

The  evidence  is  clear  that  there  was  no  fraud  in  the  contract  of 
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lease  between  Mrs.  Carroll  and  Mrs.  Long,  and  the  evidence  is 
equally  clear  that  Dr.  Long  never  paid  anything  on  the  contract  of 
lease.  He  acted  as  his  wife's  agent  in  superintending  the  working- 
of  the  mines  and  transportation  of  coal  therefrom,  but,  up  to  the 
bringing  of  this  suit  by  Dr.  Long's  creditors,  the  working  of  the 
leased  premises  had  proved  unprofitable,  and  the  lessee  found  her- 
self in  debt  some  $2,400 ;  but  as  her  lasting  and  valuable  improve- 
ments on  the  leased  premises  had  been  made  at  a  cost  of  six  or  seven 
thousand  dollars  she  was  struggling  on  ia  hopes  that  a  day  of  pros- 
perity would  yet  come,  when,  instead  of  being  overtaken  by  prosper- 
ity, she  was  overtaken  by  the  attachments  in  these  suits  which  seek 
to  treat  the  leased  premises  as  the  property  of  Dr.  Long,  her  hus- 
band, and  sell  it  in  payment  of  his  debts. 

As  there  was  no  fraud  or  pretense  of  fraud  in  the  acquisition  of 
this  lease  by  appellant,  and  as  her  husband  never  paid  a  cent  for  it, 
and  his  labor  on  it  has  not  amounted  to  anything  like  a  support  for 
his  family,  if  the  estate  leased  were  a  freehold  or  a  state  of  inheri- 
tance there  can  be  there  can  be  no  doubt  that  she  could  hold  it  against 
her  husband's  creditors  and  all  other  persons ;  but  as  this  is  a  chattel 
real  the  husband  is  entitled  to  it,  unless  it  is  the  separate  property  of 
the  wife,  and  this  lease  was  not  made  separate  property.  But  as  this 
lease  is  in  the  wife's  possession,  and  as  she  therefore  survived  him, 
she  would  take  it  by  survivorship,  and  as  Dr.  Long's  creditors  have 
come  into  a  court  of  equity  to  have  the  lease  of  the  wife  appropriated 
to  the  husband's  debts,  such  appropriation  ought  to  be  made  on  equi- 
table principles ;  and  those  equitable  principles  require  that  before 
the  court  will  take  the  wife's  property  not  yet  reduced  to  the  hus- 
band's possession  and  appropriate  it  to  the  discharge  of  his  indebted- 
ness it  will  see  that  the  wife  and  children  has  not  been  left  to  starve 
or  freeze,  but  will  settle  out  of  such  estate  on  her  sums  sufficient  to 
shield  her  and  her  children  from  want  and  supply  them  with  food, 
shelter  and  raiment. 

In  Bennett  &  Wife  v.  Dillingham,  2  Dana  436,  this  court  says: 
"Whenever  the  husband,  or  his  creditor,  calls  on  the  chancellor  for 
his  aid,  in  getting  hold  of  the  wife's  property,  or  property  claimed  in 
right  of  the  wife,  whatever  may  be  the  husband's  interest  in  it,  the 
chancellor  may  withhold  any  relief  until  the  wife — if  she  need  and 
desire  a  provision — shall  be  provided  for."  The  appellant  claims  all 
the  property  to  be  hers,  and  from  the  pleadings  and  proof  has  a  large 
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family  with  no  estate  but  the  leased  premises,  with  an  insolvent  man 
for  a  husband. 

As  by  the  consent  of  her  husband  the  appellant  had  sublet  the 
leased  premises  to  Brooks  &  Company,  to  be  worked  by  them,  it  was 
erroneous  to  take  the  property  out  of  their  possession  till  their  lien 
debt  had  been  paid,  but  should  have  let  that  contract  stand  and  have 
made  the  proper  appropriation  of  the  profits  which  were  to  be  paid 
to  Mrs.  Long ;  and  the  putting  of  the  property  in  the  hands  of  a  re- 
ceiver till  Brooks  &  Company  are  paid  may  prejudice  the  rights  of 
appellant,  as  by  her  contract  with  them  they  may  be  paid  soonor  than 
if  the  property  is  worked  by  a  receiver. 

Wherefore  the  judgment  is  reversed,  with  directions  to  adjudge 
that  Brooks  &  Company  have  a  right  to  work  the  mines  under  their 
contract  with  appellant  till  their  lien  debt  is  paid,  and  that  the  half 
of  their  profits  to  which  appellant  is  entitled  under  that  contract  shall 
be  appropriated  to  the  payment  of  appellant's  husband's  debts,  after 
making  proper  provision  for  appellant,  should  she  so  desire. 

L.  W.  Long,  for  appellant. 

D.  H.  Hughes,  Houston,  Adair  &  Morton,  for  appellees. 


Edward  Cummins  v.  James  T.  Clark. 

Collection  of  Tax — Statute  of  Limitations. 

The  collection  of  taxes  may  be  barred  by  the  statute  of  limitations. 

Prevention  of  Running  of  the  Statute. 

The  running  of  the  statute  of  limitations  against  the  collection  of 
taxes  may  be  prevented  by  relisting  delinquent  taxes  regularly  by 
the  proper  officer. 

October  21,  1878. 

Opinion  by  Judge  Cofer  : 

Although  the  letter  of  the  statute  of  limitations  applies  only  to 
causes  of  action,  and  although  a  tax  is  not  a  cause  of  action  unless 
made  so  by  statute,  or  because  there  is  no  other  means  of  enforcing 
it  vet  it  is  a  demand  which  may  be  enforced  and  against  which  it  is 
just  as  important  to  provide  a  means  of  defense  after  a  great  lapse 
of  time  after  it  became  collectable  as  against  any  other  demand. 

That  the  collection  of  a  tax  may  be  barred  by  the  statute  of  limita- 
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tions  is  strongly  intimated,  if  not  expressly  decided,  by  this  court  in 
Louisville  &  N.  R.  Co.  v.  Commonwealth,  I  Bush  250,  and  it  was  in 
terms  so  decided  in  Vaughan's  G'd'n  v.  Burkhardt,  8  Ky.  Opin.  516. 

The  running  of  the  statute  may  no  doubt  be  prevented  by  regularly 
relisting  delinquent  taxes  with  the  proper  officer,  but  as  this  does  not 
appear  to  have  been  done  in  this  case,  we  are  of  the  opinion  that  the 
chancellor  should  have  made  the  injunction  perpetual  on  the  ground 
that  the  collection  of  the  taxes  claimed  had  been  barred  by  the  statute. 

This  renders  it  unnecessary  that  we  should  consider  other  ques- 
tions made  in  the  briefs.  Judgment  reversed  and  cause  remanded  with 
directions  to  perpetuate  the  injunction. 

Stevenson  &  O'Hara,  for  appellant.     W.  W.  Ireland,  for  appellee. 


Henry  McGee  v.  Commonwealth. 

Criminal  Law — Homicide — Dying  Declarations. 

Where  a  dying  declaration  reduced  to  writing  is  held  inadmissible 
as  evidence,  it  does  not  follow  that  a  parol  dying  declaration  Is  not 
admissible.  When  a  written  declaration  is  excluded  on  motion  of 
the  accused  in  a  murder  trial  the  ruling  will  not  prevent  parol  dying 
declarations  otherwise  admissible  from  being  admitted  as  evidence 
against  the  accused. 

Foundation  of  Dying  Declaration. 

When  the  attending  physician  of  one  who  has  been  shot  after  ex- 
amination states  to  his  patient  that  his  recovery  is  impossible  and 
the  physician  then  believes  that  the  patient  has  himself  no  hope  of 
recovering  at  the  time  he  made  a  declaration  as  to  who  shot  him, 
such  dying  declaration  is  admissible  in  evidence. 

Voluntary  Manslaughter — Instruction. 

Where  no  one  saw  the  wounding  that  resulted  in  the  death  of  de- 
cedent the  accused  is  entitled  to  an  instruction  to  the  effect  that, 
although  the  jury  may  find  that  the  accused  killed  the  deceased  not 
in  his  necessary  self-defense,  yet  if  he  did  so  in  sudden  heat  and 
pasBion  and  without  malice,  either  expressed  or  implied,  they  should 
find  him  guilty  of  voluntary  manslaughter. 

APPEAL   FROM   ANDERSON   CIRCUIT    COURT. 

October  22,  1878. 

Opinion  by  Judge  Elliott  : 

On  the  14th  of  March,  1877,  James  Smith,  a  man  of  color,  was 
shot  and  killed  near  Harrodsburg,  Mercer  county,  Kentucky.     He 
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was  shot  after  dark  while  on  the  bridge  across  Scott's  Creek  on  the 
Comishville  Turnpike  Road,  and  the  evidence  all  concurs  that  the 
night  was  very  dark. 

The  appellant  was  tried  and  convicted  of  the  murder  of  Smith  and 
sentenced  to  be  hung,  which  judgment  this  court  reversed,  and  hav- 
ing been  again  convicted  of  the  murder  and  sentenced  to  confinement 
in  the  penitentiary  for  life  he  has  again  appealed  to  this  court. 

The  errors  complained  of  are  the  admission  of  illegal  evidence  and 
improper  instructions  to  the  jury. 

On  the  first  trial  of  the  appellant  the  appellee  read  in  evidence  the 
written  dying  declarations  of  the  deceased  over  appellant's  objec- 
tions, and  on  the  former  appeal  of  this  case  this  court  ruled  that 
those  written  declarations  should  not  have  been  admitted. 

On  the  return  of  the  case  and  on  this  trial  the  appellee  again  of- 
fered the  evidence  of  those  same  written  declarations,  but  they  were 
ruled  out  on  appellant's  motion,  and  then  the  appellee  offered  in  evi- 
dence the  parol  dying  declarations  of  the  deceased  which  were  ad- 
mitted over  appellant's  objection,  and  it  is  now  insisted  that  the  de- 
ceased having  reduced  his  dying  declarations  to  writing  the  state  is 
bound  by  the  written  evidence,  and  that  no  parol  dying  declaration 
is  admissible. 

We  are  of  a  different  opinion.  The  written  dying  declaration  that 
cannot  be  explained  by  parol  evidence  is  one  that  is  admissible  in 
evidence  against  the  prisoner,  but  when  the  written  declaration  is  in- 
admissible, and  especially  when  the  evidence  has  been  excluded  on 
appellant's  motion,  it  will  not  stand  in  the  way  of  parol  dying  decla- 
rations otherwise  admissible. 

It  is,  however,  contended  by  appellant  that  the  parol  dying  declara- 
tions of  the  deceased,  proved  by  Dr.  Thompson,  which  the  court  per- 
mitted to  go  to  the  jury,  were  not  admissible  and  should  on  his  mo- 
tion have  been  rejected.  The  evidence  of  Dr.  D.  M.  Thompson  con- 
duces to  prove  that  he  arrived  at  the  bedside  of  deceased  about  eight 
o'clock  at  night  after  he  was  shot,  and  that  he  found  him  very  much 
prostrated  from  the  effects  of  the  wound,  and  his  extremities  cold. 
He  says  that  he  told  deceased  that  he  was  bound  to  die  and  that  he 
should  be  careful  not  to  charge  the  innocent  with  the  offense  of 
shooting  him.  The  doctor  says  that  although  the  deceased  said 
nothing  about  whether  he  thought  he  would  die  or  not,  he,  the  doc- 
tor was  fully  impressed  with  the  belief  that  the  deceased  had  no 
hope  at  that  time.    With  this  foundation  for  his  statement  the  doc- 
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tor  was  permitted  to  give  evidence  of  the  declarations  made  by  Smith 
after  the  doctor's  statement  to  him  that  he  could  not  recover,  and 
after  the  evidence  by  the  doctor  that  he  made  statements  to  the  same 
purport  after  he  had  expressed  the  opinion  that  he  was  bound  to  die- 
It  is  contended  by  the  appellant's  counsel  that  if  any  of  Smith's 
declarations  were  admissible  it  was  only  the  one  made  after  he  had 
expressed  the  belief  that  he  would  die,  and  that  it  was  error  to  per- 
mit declarations  of  Smith  made  on  the  physician's  first  visit  and  also 
on  his  second  visit,  as  he  did  not  express  the  opinion  that  he  would 
die  till  the  third  visit,  when  he  told  the  doctor  about  what  he  had 
declared  before  as  to  who  had  wounded  him. 

We  are  of  opinion  that  the  preliminary  evidence  of  Dr,  Thompson 
fully  authorized  the  admissibility,  from  all  the  declarations  made  by 
Smith  to  him,  even  if  Smith  had  never  positively  expressed  a  belief 
that  he  would  not  recover. 

Mr.  Greenleaf,  in  his  work  on  evidence,  Vol.  i,  page  211,  speak- 
ing of  dying  declarations,  says :  "It  is  essential  to  the  admissibility 
of  these  declarations,  and  is.  a  preliminary  fact  to  be  proved  by  the 
party  offering  them  in  evidence,  that  they  were  made  under  a  sense 
of  impending  death,  but  it  is  not  necessary  that  they  should  be  stated 
at  the  time  to  be  so  made.  It  is  enough  if  it  satisfactorily  appears  in 
any  mode  that  they  were  made  under  that  sanction,  whether  it  be  di- 
rectly proved  by  the  express  language  of  the  declarant  or  be  inferred 
from  his  evident  danger  or  the  opinion  of  the  medical  or  other  at- 
tendants stated  to  him,  or  from  his  conduct  or  other  circumstances 
of  the  case,  all  of  which  are  resorted  to  in  order  to  ascertain  the  state 
of  the  declarant's  mind." 

The  evidence  of  the  attending  physician  that  he  had  informed 
Smith  that  recovery  was  impossible,  and  the  belief  of  the  doctor  that 
the  deceased  had  no  hope  at  the  time  he  made  the  dying  declarations, 
authorized  their  admission  in  evidence  in  this  case. 

The  last  declaration  that  deceased  made  to  his  doctor  was  made, 
as  is  admitted,  when  in  extremes,  and  in  that  conversation  he  told 
him  that  the  other  declarations  that  he  had  made  to  him  as  to  who 
had  wounded  him  were  strictly  true,  and  he  then  repeated  substan- 
tially what  he  had  said  before,  and  as  before  stated  all  the  declara- 
tions were  admissible. 

The  substance  of  the  dying  declarations  proved  by  the  doctor  was 
that  "Henry  McGee  shot  him ;  that  he  saw  him  and  recognized  him ; 
that  he  was  at  the  west  end  of  the  bridge  about  three  feet  from  him 
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when  defendant  stepped  out  from  the  side  of  the  bridge  and  shot 
him ;"  and  the  fact  that  the  deceased  made  these  declarations  is  fully 
corroborated  by  several  witnesses  to  whom  he  made  like  declara- 
tions after  he  had  expressed  a  belief  that  he  must  die. 

As  to  the  objections  made  to  instructions  we  find  more  difficulty. 
The  court,  by  its  second  instruction,  said:  "If  the  jury  believe  from 
the  evidence  beyond  a  reasonable  doubt  that  defandant,  Henry  Mc- 
Gee, indicted  by  the  name  of  Henry  Lewis,  in  Mercer  county,  before 
April  30,  1877,  shot  and  killed  James  Smith  wilfully  and  with  malice 
aforethought,  when  such  shooting  was  not  necessary  or  apparently 
necessary  in  his  self-defense,  they  should  find  him  guilty  of  murder 
and  fix  his  punishment  at  death  by  hanging,  or  confinement  in  the 
penitentiary  for  life,  in  their  discretion."  By  the  third  instruction 
the  jury  were  told  as  follows:  If,  however,  the  jury  believe  from 
the  evidence  beyond  a  reasonable  »doubt  that  the  defendant  shot  and 
killed  said  Smith  at  the  time,  place  and  in  the  manner  above  set  out 
in  instruction  two,  then,  unless  they  believe  from  the  evidence  at  the 
time  of  such  shooting  defendant  believed  and  had  reasonable  ground 
to  believe  that  such  shooting  was  necessary  to  protect  himself  from 
immediate  impending  danger  at  the  hands  of  deceased,  they  should 
find  him  guilty  of  voluntary  manslaughter  and  fix  his  punishment  at 
confinement  in  the  penitentiary  not  less  than  two  nor  more  than 
twenty-one  years." 

It  will  be  seen  that  by  instruction  No.  2  the  jury  are  told  that  if  ap- 
pellant, with  malice  aforethought  and  not  in  self-defense,  shot  and 
killed  deceased,  he  was  guilty  of  murder ;  and  by  the  third  instruc- 
tion the  jury  are  told  if  appellant  killed  deceased  at  the  time,  place 
and  in  the  manner  set  out  in  instruction  No.  2,  then  they  should 
find  him  guilty  of  manslaughter.  So  the  court  required  the  same 
character  of  evidence  to  convict  of  voluntary  manslaughter  that  it 
did  of  murder,  and  the  jury  may  have  come  to  the  conclusion  that 
even  if  the  defendant  had  only  been  guilty  of  voluntary  man- 
slaughter they  had  a  right  to  convict  to  the  penitentiary  for  life,  as 
it  required  the  same  character  of  evidence  to  convict  the  prisoner  of 
manslaughter  that  it  did  of  murder,  and  therefore  they  had  a  right 
to  convict  of  either  at  their  option. 

The  difficulty,  in  other  words,  is  that  the  court  gave  no  instruc- 
tion defining  the  offense  of  voluntary  manslaughter  at  all,  and  we 
are  of  opinion  that  as  nobody  saw  the  wounding  that  resulted  in 
Smith's  death  that  the  prisoner  was  entitled  to  an  instruction  to  the 
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effect  that  although  the  jury  may  find  that  lie  killed  Smith,  and  not 
in  his  necessary  self-defense,  yet  if  he  did  so  in  sudden  heat  and 
passion  and  without  malice,  either  expressed  or  implied,  that  they 
should  find  him  guilty  of  voluntary  manslaughter  and  fix  the  penalty 
of  such  offense. 

And  for  this  error  the  judgment  is  reversed  and  cause  remanded 
for  further  proceedings  consistent  with  this  opinion. 

Bell,  Willis  &  Thompson,  for  appellant.    Moss,  for  appellee. 


Levi  W.  Abshear  v.  James  Monday. 

Damages  from  Vicious  Horse.    , 

The  owner  of  a  vicious  horse  is  required  to  so  confine  him  as  to 
prevent  him  from  injuring  the  stock  of  others;  but  where  the  owner 
is  not  aware  of  the  vicious  habits  of  his  horse  he  is  only  bound  to 
use  such  means  as  an  ordinary  prudent  man  would  have  used  in 
order  to  have  kept  a  horse  of  like  temper  within  his  own  enclosure, 
in  order  to  have  prevented  him  from  injuring  the  property  of  others. 

APPEAL  FROM  ADAIR  CIRCUIT  COURT. 

October  22,  1878. 

Opinion  by  Judge  Pryor  : 

In  a  case  like  this  it  is  immaterial  whether  the  appellant  had  a 
fence  or  not  around  his  premises ;  it  can  afford  no  protection  to  the 
appellee. 

The  proof  shows  the  character  of  the  horse  and  his  vicious  habits, 
at  least  when  outside  of  his  own  enclosure,  and  it  was  the  duty  of  the 
appellee  to  have  so  confined  the  horse  as  would  have  prevented  him 
from  injuring  the  horses  of  his  neighbors.  He  is  not  to  be  held, 
however,  to  the  highest  degree  of  diligence  if  not  aware  of  the 
vicious  habits  of  the  animal.  The  law  in  such  a  case  is,  did  the 
appellee  use  such  means  as  an  ordinary  prudent  man  would  have 
used  in  order  to  have  kept  a  horse  of  like  temper  and  condition 
within  his  own  enclosure  in  order  to  have  prevented  him  from 
injuring  the  property  of  others? 

If  it  appears,  however,  that  he  was  a  dangerous  horse,  and  that 
fact  is  known  to  the  appellee,  it  was  his  duty  to  use  extraordinary 
care  in  order  to  provide  against  his  injuring  the  horses  of  his  neigh- 
bors.   These  two  propositions  should  have  been  submitted  to  the 
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jury.  Judgment  reversed  and  cause  remanded  with  directions  to 
award  a  new  trial  and  for  further  proceedings  consistent  with  this 
opinion. 

T.  C.  Winfrey,  Sallee  &  Sallee,  for  appellant. 

Alexander,  Baker  &  Reid,  Hindman  &  Sampson,  for  appellee. 


Kentucky  University  v.  H.  H.  White,  et  al. 

Corporations  Accepting  Conveyances. 

Property  conveyed  to  a  corporation  is  to  be  held  under  the  con- 
veyance and  charter  as  if  they  constituted  but  one  Instrument. 

Powers  of  Corporation. 

A  corporation  derives  its  powers  from  its  charter,  and  these  cannot 
be  enlarged  by  contract  with  third  persons,  although  their  exercise 
as  to  particular  parts  of  corporate  property  may  be  limited  by  such 
contracts,  when  to  do  so  will  not  affect  the  rights  of  the  public  by 
impairing  its  ability  to  accomplish  the  purposes  of  its  creation. 

APPEAL  FROM  PAYETTE  CIRCUIT  COURT. 

October  22,  1878. 

Opinion  by  Judge  Cofer  : 

The  position  of  appellant's  counsel,  that  property  conveyed  to  a 
corporation  is  to  be  held  under  the  conveyance  and  charter  as  if  they 
constituted  but  one  instrument,  is,  we  think,  correct. 

The  powers  of  the  corporation  are  derived  from  its  charter,  and 
these  powers  cannot  be  enlarged  by  contract  with  third  persons, 
though  their  exercise  as  to  particular  parts  of  corporate  property 
may  be  limited  by  such  contracts  when  such  limitations  do  not  affect 
the  rights  of  the  public  by  impairing  the  ability  of  the  corporation 
to  accomplish  the  purposes  for  which  it  was  created.  If,  therefore, 
the  appellant's  charter,  or  its  charter  and  the  act  to  establish  the 
Agricultural  and  Mechanical  College,  or  these  and  the  contracts 
between  the  corporation  by  its  agent  and  those  from  whom  the 
money  to  purchase  the  land  and  erect  the  buildings  was  obtained, 
inhibits  a  sale  of  the  property  by  the  corporation,  then  it  cannot 
defeat  that  inhibition  by  the  indirection  of  creating  debts  and  per- 
mitting the  property  to  be  sold  under  legal  process  to  satisfy  those 
debts. 

There  is  nothing  in  either  deed  imposing  any  restrictions  on  the 
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power  of  the  corporation  over  its  corporate  property,  and  as  by  Sec- 
tion 3  of  the  Charter  of  1858  it  has  general  power  to  sell,  lease,  rent 
and  dispose  of  any  property  it  may  acquire  in  any  way  the  curators 
may  judge  most  useful  to  the  interests  of  the  university,  there  is 
no  limitation  on  the  power  of  disposition  unless  it  be  contained  in 
section  14,  of  the  charter,  or  in  section  3  of  the  act  to  create  the 
Agricultural  and  Mechanical  College. 

Section  14  applies  to  property  donated,  that  is,  gratuities  to  the 
corporation,  and  makes  provision,  first,  that  all  such  donations, 
whether  by  deed,  will  or  otherwise,  shall  be  strictly  applied  accord- 
ing to  the  directions  of  the  donor  or  testator;  and  second  that  all 
moneys  thus  donated  as  a  permanent  endowment  fund  shall  be  prin- 
cipal, and  only  the  income  therefrom  shall  be  used.  But  that  section 
has  no  application  to  a  fund  not  donated;  and  as  those  who  paid 
money  on  obligations,  of  which  exhibit  "A"  is  a  copy,  were  by  its 
terms  to  be  entitled  to  certificates  of  stock  entitling  them  or  their 
representatives  and  assigns  to  stock  to  the  amount  paid,  and  that 
stock  entitled  the  holder  to  tuition  in  the  university,  they  are  not 
donors  within  the  meaning  of  section  14.  Nor  does  the  recital  in 
the  obligation  that  the  money  for  which  it  was  given  for  the  pur- 
chase of  grounds  and  the  erection  of  buildings  for  the  various  de- 
partments of  the  university  create  a  trust  or  use  of  such  a  char- 
acter as  exempts  the  property  purchased  with  it  from  the  general 
powers  of  the  corporation  conferred  by  section  3.  While  it  is  no 
doubt  true  that  the  desire  to  advance  the  cause  of  education  was  the 
prime  inducement  prompting  those  who  gave  their  obligations  and 
paid  money  on  them,  yet  this  is  not  expressed  as  the  consideration, 
nor  is  there  any  attempt  to  place  the  property  to  be  purchased  under 
the  provisions  of  the  14th  section  of  the  charter. 

Section  3  of  the  act  to  establish  the  Agricultural  and  Mechanical 
College  provides  for  conducting  an  experimental  or  model  farm, 
and  for  instructing  pupils  in  the  art  of  farming  and  in  the  mechan- 
ical arts ;  and  for  the  purpose  of  carrying  on  that  college  the  state 
made  certain  appropriations,  but  these  were  limited  to  the  expenses 
of  conducting  the  college,  and  were  not  for  the  purchase  of  lands  or 
the  erection  of  buildings,  and  gave  the  state  no  interest  in  the  cor- 
porate property;  nor  did  that  act  in  any  way  limit  the  power  of 
the  corporation  over  its  own  property.  We  are  unable  to  perceive 
the  grounds  upon  which  it  is  supposed  that  act  operated  to  exempt 
the  property  of  the  appellant  from  sale  to  satisfy  its  debts.     That  it 
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is  an  educational  corporation  does  not  make  it  a  public,  or  even  quasi- 
public,  corporation. 

The  public  has  no  other  or  greater  interest  in  the  existence  and 
conduct  of  the  appellant's  school  than  in  any  other  of  equal  size 
and  merit.  It  is  strictly  a  private  corporation  ,and  those  who  con- 
tributed to  its  establishment  or  support  placed  their  contributions 
under  the  power  and  control  of  the  corporation  and  trusted  its 
preservation  and  use  to  them,  and  if  it  be  lost  by  being  sold  to  satisfy 
corporate  debts,  the  loss  is  one  incident  to  the  nature  of  the  enter- 
prise, and  must  be  borne  just  as  in  other  cases  of  the  kind. 

Judgment  affirmed. 

B.  J.  Peters,  W.  C.  P.  Breckinridge,  for  appellant. 

George  W.  Dornall,  for  appellees. 


M.  B.  Swain,  et  al.,  v.  Mechanic's  Saving  Association. 

Contract  to  Pay  Interest — Attorney's  Fees. 

No  attorney's  fees  can  be  recovered  upon,  and  only  Interest  at  ten 
per  cent,  before  due  can  be  collected  on  a  contract  providing,  "But 
in  the  event  of  his  failure  so  to  pay  for  two  months  together  he  was 
then  to  repurchase  his  stock  and  pay  back  to  the  plaintiff  the  said 
Bum  of  $593.20,  with  interest,  payable  monthly  from  time  it  was  so 
paid  to  him,  at  the  rate  of  10  per  cent,  per  annum,  and  in  addition 
thereto  one-tenth  of  one  per  cent  penalty  from  the  time  of  failure 
until  paid." 

APPEAL  FROM  DAVIESS  CIRCUIT  COURT. 

October  24,  1878. 

Opinion  by  Judge  Hines  : 

We  are  of  the  opinion  that  the  court  erred  in  giving  interest  on 
the  amount  recovered  at  the  rate  of  ten  per  cent.,  from  the  2d  day 
of  August,  1875,  until  paid.  The  stipulation  in  the  contract  and 
set  forth  in  the  petition  is :  "But  in  the  event  of  his  failure  so  to  pay 
for  two  months  together  he  was  then  to  repurchase  his  stock  and  pay 
back  to  the  plaintiff  the  said  sum  of  $593.20,  with  interest  payable 
monthly  from  the  time  it  was  so  paid  to  him,  at  the  rate  of  ten  per 
cent,  per  annum,  and  in  addition  thereto  one-tenth  of  one  per 
cent,  penalty  from  the  time  of  failure  until  paid."  The  penalty  is 
to  continue  until  paid,  and  not  the  ten  per  cent,  per  annum.  The 
right  to  recover  the  ten  per  cent,  must  depend  upon  the  contract, 
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and  we  construe  it  to  be  an  agreement  to  pay  at  that  rate  until  due, 
and  that  the  institution  of  the  action  was  an  election  to  treat  the 
debt  as  due.  From  the  time  of  the  institution  of  suit  the  interest 
should  be  computed  at  six  per  cent,  per  annum  until  paid.  Rilling  v. 
Thompson,  12  Bush  310. 

The  court  erred  in  allowing  an  attorney  fee.  In  Witherspoon  v. 
Musselman,  14  Bush  214,  we  have  held  that  such  agreements  are 
absolutely  void  as  contrary  to  the  policy  of  our  laws.  The  judgment 
should  have  been  for  $593.20,  with  ten  per  cent,  interest  from 
August  2,  1875,  to  date  of  filing  suit,  subject  to  a  credit  of  $27, 
and  the  debt  to  bear  interest  at  six  per  cent,  from  the  date  of  the 
institution  of  the  suit.  Judgment  reversed  with  directions  for  fur- 
ther proceedings  in  conformity  to  this  opinion. 

G.  W.  Ray,  for  appellants. 


A.  C.  Wood  v.  J.  E.  Higdon,  et  al. 

Committee  of  a  Lunatic — Power  of  Expenditure. 

A  committee  for  a  lunatic  has  no  power  without  permission  of 
the  court  to  expend  for  his  ward  a  greater  sum  than  the  profits  of 
his  estate. 

APPEAL  FROM  DAVIESS  CIRCUIT  COURT. 

October  26,  1878. 

Opinion  by  Judges  Cofer  and  Lindsay: 

Wood  received  as  committee  f8r  the  lunatic  $566.46,  which  he 
retained  about  four  years.  He  had  no  right  to  expend  for  the  bene- 
fit of  the  lunatic,  without  permission  of  the  court,  a  greater  sum 
than  the  profits  of  the  estate,  and  there  is  no  proof  showing  such  an 
emergency  as  would  justify  him  in  expending  more  and  then  ap- 
pealing to  the  chancellor  for  the  confirmation  of  such  expenditure. 

He  should  be  charged  with  interest  at  the  rate  of  six  per  centum 
per  annum,  and  this  should  be  compounded  at  the  end  of  each  two 
years,  and  he  evidently  expended  at  least  the  amount  of  such  interest, 
and  as  he  has  paid  over  to  the  new  committee  $350,  he  should  be 
adjudged  to  pay  $216.46  with  six  per  centum  interest  from  March 
8,  1875. 

This  suit  was  to  sett'e  the  accounts  of  Wood  as  committee  and 
there  is  nothing  in  the  petition  upon  which  to  charge  him  on  account 
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of  loss  resulting  from  neglect  of  duty  in  regard  to  the  collection  of 
the  debt  on  Veech,  and  therefore  if  a  case  was  made  out  by  the  evi- 
dence no  judgment  could  be  properly  rendered  for  any  loss  that  may 
have  resulted  from  his  supposed  negligence.  It  was  necessary,  if 
the  purpose  was  to  charge  him 'for  the  loss  of  the  Veech  debt,  to 
state  in  the  petition  facts  showing  his  liability,  and  as  that  was  not 
done  we  forbear  to  express  an  opinion  whether  on  the  facts  appear- 
ing he  is  liable  or  not. 

Judgment  reversed  and  cause  remanded  for  a  judgment  in  con- 
formity with  this  opinion. 

Weir  &  Son,  for  appellant.   Sweeney  &  Son,  for  appellees. 


Samuel  Tate  v.  John  S.  Kendrick,  et  al. 

Duty  of  Justices  to  Provide  for  County  Jail. 

It  is  the  duty  of  the  justices  to  provide  a  county  jail  and  to  deter- 
mine the  necessity  for  building  a  new  one,  and  they  may  be  pro- 
ceeded against  and  penalties  imposed  for  a  dereliction  of  duty  in 
regard  to  it 

Levy  of  Taxes. 

Where  under  a  special  act  a  county  is  authorized  to  levy  a  tax  of 
twenty  cents  on  the  hundred  dollars  for  a  specific  purpose,  it  is  not 
permitted  to  levy  such  tax  in  addition  to  the  general  tax  for  such 
purpose.  The  general  law  and  the  special  act  must  be  construed 
together  to  ascertain  the  legislative  intent. 

APPEAL  PROM  PULASKI  CIRCUIT  COURT. 

October  26,  1878. 

Opinion  by  Judge  Pryor: 

The  justices  composing  the  court  of  claims  had  the  undoubted 
right  to  determine  the  necessity  for  building  a  new  jail,  and  this 
right  is  not  to  be  questioned  for  no  other  reason  than  that  others 
may  differ  with  them  as  to  the  propriety  of  such  action. 

The  exercise  of  such  a  discretion  is  not  only  given  the  county 
court,  but  the  justices  may  be  proceeded  against  and  penalties  im- 
posed for  a  dereliction  of  duty  in  this  regard.  They  are  the  exclu- 
sive judges  of  the  necessity  for  making  such  an  expenditure.,  and 
besides,  in  this  case  the  grand  jury  had  not  only  reported  the  jail  as 
insufficient,  but  the  circuit  judge  had  taken  steps  to  compel  the  jus- 
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tices  to  discharge  their  duty.  Although  the  propriety  of  the  order 
is  not  to  be  questioned  on  the  ground  of  expending,  another  question 
has  been  made  in  the  case  entitled  to  more  consideration,  and  upon 
which,  doubtless,  the  court  below  perpetuated  the  injunction. 

The  6th  section  of  Chap.  89,  General  Statutes,  empowers  the 
county  court  to  levy  an  ad  valorem  tax  of  not  exceeding  fifteen  cents 
on  the  hundred  dollars  and  apply  the  proceeds  to  the  rebuilding,  fin- 
ishing or  repairing  of  county  buildings.  This  sum  may  be  imposed 
as  a  tax  for  each  year,  as  is  evident  from  the  8th  section  of  this  act, 
and  the  right  to  make  the  levy  applies  as  well  to  the  erection  of  new 
buildings  as  the  repairing  of  old  ones.  This  levy  of  fifteen  cents 
was  fixed  by  the  legislature  as  the  maximum  amount  to  be  imposed 
for  any  one  year,  and  when  a  county  court  exceeds  this  sum  when 
ordering  a  levy  such  action  is  void  unless  sanctioned  by  some  special 
legislation. 

The  county  court  of  Pulaski  county  had  asked  special  legislation 
on  this  subject  in  the  year  1873,  and  was  permitted  by  an  enactment 
applicable  alone  to  that  county  to  levy  a  tax  of  twenty  cents  on  the 
hundred  dollars  for  the  erection  of  public  buildings.  This  was  for 
the  erection  of  a  court-house  alone,  and  an  increase  of  the  lew  was 
deemed  necessary  to  accomplish  that  purpose,  the  levy  to  be  made  for 
several  successive  years.  The  legislature  said  in  effect  by  this  local 
law,  the  general  law  applicable  to  such  persons  whether  in  the  Re- 
vised or  General  Statutes  is  so  manifest  as  to  permit  Pulaski  county 
to  impose  a  tax  of  twenty  cents  instead  of  fifteen  cents  on  the  hun- 
dred dollars,  or  such  as  the  general  law  authorized,  but  gave  no 
powers  to  levy  a  tax  of  thirty-five  cents.  The  general  law  in  force 
at  that  time  and  the  local  law  must  be  construed  together  in  order 
to  ascertain  the  legislative  interest,  and  when  this  is  done  there  is 
but  little  difficulty  in  reaching  a  correct  conclusion.  Pulaski  county 
was  not  satisfied  with  the  general  law  on  the  subject,  but  wanted  the 
power  of  the  county  court  enlarged  in  order  that  it  might  impose  a 
tax  of  twenty  instead  of  fifteen  cents. 

The  law  at  the  time  this  levy  was  made  was  in  substance  that 
"county  courts  have  the  right  to  levy  an  ad  valorem  tax  of  fifteen 
cents,  etc.,  except  that  of  Pulaski  county;  the  county  court  of  that 
county  may  for  the  years  1873,  1874,  1875,  etc.,  levy  a  tax  of  twenty 
cents."  If  a  levy  can  be  made  of  twenty  cents  for  the  court-house, 
and  fifteen  cents  for  the  jail,  an  additional  fifteen  cents  may  be  levied 
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for  a  clerk's  office,  so  you  have  this  burden  of  taxation  increased 
from  fifteen  cents  per  annum  to  fifty  cents. 

In  order  that  the  citizen  might  not  be  burdened  with  this  charac- 
ter of  taxation  the  law-making  power  has  fixed  the  limit  to  which 
the  county  court  may  go,  and  has  only  enlarged  this  power  with  re- 
gard to  the  Pulaski  County  Court.  In  this  case  a  levy  of  twenty 
cents  having  been  made  for  erecting  public  buildings,  to  be  collected 
in  the  year  1876,  a  levy  of  fifteen  cents  additional  for  like  purposes 
could  not  be  made  and  ordered  to  be  collected  the  same  year,  and 
the  sheriff  was  therefore  properly  enjoined  from  proceeding  to  col- 
lect this  levy. 

Judgment  affirmed. 

T.  Z.  Munver,  J.  S.  Vanwinkle,  for  appellants. 


Grover  C.  Kennedy  v.  Commonwealth. 

Criminal  Law — Homicide — Opinion  Evidence. 

It  is  a  general  rule  that  non-expert  witnesses  are  not  permitted  to 
give  their  opinions  as  evidence,  but  witnesses  may  testify  to  the 
result  of  their  observations  made  at  the  time  in  regard  to  common 
appearances  or  facts,  and  a  condition  of  things  which  cannot  be  re- 
produced and  made  palpable  to  the  jury. 

APPEAL  PROM  GARRARD  CIRCUIT  COURT. 

October  29,  1878. 

Response  by  Judge  Cofer: 

The  commonwealth  introduced  a  witness  who  testified  that  he  was 
talking  to  deceased  when  he  (the  witness)  saw  the  appellant  within 
a  few  steps  with  his  pistol  leveled;  that  he  (the  witness)  jumped  to 
one  side  and  aimed  to  say  and  believed  he  did  say,  "Grover,  don't" ; 
and  that  the  appellant  fired  and  the  deceased  fell.  It  appeared  in 
evidence  that  the  deceased  had  lost  one  eye.  The  witness  stated 
the  position  of  the  parties  with  respect  to  objects  on  the  ground  and 
the  direction  in  which  the  face  of  the  deceased  was  turned.  On 
cross-examination  the  witness  stated  that  he  did  not  think  the  de- 
ceased could  have  seen  the  appellant  at  the  time  he  was  shot,  with- 
out turning  his  head,  and  that  in  his  opinion  the  attention  of  the 
deceased  was  attracted  by  his  jumping  to  one  side.  The  appellant's 
counsel  moved  to  exclude  so  much  of  this  statement  as  expressed 
what  the  witness  thought,  and  what  his  opinion  was. 
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In  a  petition  for  a  modification  of  the  opinion,  counsel  called  at- 
tention to  the  fact  that  we  have  not  passed  upon  this  question  and 
ask  that  we  now  do  so.  As  these  statements  were  made  while  the 
witness  was  under  cross-examination  by  appellant's  counsel,  and  it 
does  not  appear  that  they  were  not  responsive  to  questions  pro- 
pounded by  them,  we  ought,  perhaps,  to  presume  that  they  brought 
out  the  evidence,  and  in  that  case  there  was  no  error  even  if  it  was 
incompetent. 

But  as  the  case  will  be  tried  again  it  is  proper  that  we  sho.uld  de- 
cide whether  that  part  of  the  evidence  that  was  objected  to  was  com- 
petent. 

It  is  not  true  as  a  legal  proposition  that  no  one  but  an  expert  can 
give  an  opinion  to  a  jury.  From  the  necessity  of  the  case  testimony 
must  occasionally  be  compounded  of  fact  and  opinion.  Steamboat 
Clipper  v.  Logan,  18  Ohio  375,  and  Patrick  v.  Steamboat  /.  Q. 
Adams,  19  Mo.  73.  In  the  recent  case  of  the  Commonwealth  z\ 
Sturtivant,  117  Mass.  122,  the  Supreme  Court  of  Massachusetts, 
after  an  extended  and  able  review  of  many  authorities,  reached  the 
conclusion  that  the  exception  to  the  general  rule  that  witnesses  can- 
not give  opinions  is  not  limited  to  experts,  but  includes  the  evidence 
of  common  observers,  testifying  to  the  results  of  their  observation 
made  at  the  time  in  regard  to  common  appearances  or  facts,  and  a 
condition  of  things  which  cannot  be  reproduced  and  made  palpable 
to  the  jury. 

"The  competency  of  this  evidence/'  says  the  court,  "rests  upon 
two  necessary  conditions:  first,  that  the  subject-matter  to  which 
the  testimony  relates  cannot  be  reproduced  or  described  to  the  jury 
precisely  as  it  appeared  to  the  witness  at  the  time ;  and  second,  that 
the  facts  upon  which  the  witness  is  called  to  express  his  opinion,  are 
such  as  men  in  general  are  capable  of  comprehending  and  under- 
standing." 

The  position  in  which  the  appellant  and  the  deceased  stood  to  each 
other  at  the  moment  in  question  cannot  be  reproduced,  nor  can  it  be 
described  to  the  jury  precisely  as  it  appeared  to  the  witness  at  the 
time,  so  as  to  enable  them  to  form  as  accurate  an  opinion  as  the 
witness  at  the  time  $r  afterward  on  reflecting  on  their  respective 
positions.  That  men  in  general  are  capable  of  comprehending  and 
understanding  when  they  see  the  positions  of  two  men  with  respect 
to  each  other  whether  one  can  see  the  other  is  plain.  They  may  err 
in  their  opinions,  but  are  not  more  likely  to  do  so  than  in  reference 
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to  many  facts  to  which  they  are  allowed  to  testify  without  question, 
and  are  not  nearly  so  liable  to  err  in  forming  an  opinion  from  what 
they  saw  as  a  jury  would  be  in  forming  an  opinion  as  to  the  fact 
from  the  mere  statement  by  the  witness  as  to  the  position  occupied 
by  the  parties  toward  each  other. 

R.  M.  &  W.  O.  Bradley,  T.  P.  Hill,  W.  G.  Welch,  M.  C.  Sau- 
fley,  for  appellant 

Moss,  C.  A.  &  P.  W.  Hardin,  for  appellee. 


John  Adams  v.  Nathan  Williams. 

Execution  from  State  Court — Bankruptcy. 

Where  an  execution  has  been  issued  from  a  state  court  and  a  levy 
made  prior  to  the  filing  of  a  petition  in  bankruptcy  and  the  property 
sold  after  the  petition  is  filed,  the  lien  of  the  levy  and  the  title  of 
'  the  purchaser  is  good,  especially  where  no  steps  were  taken  by  the 
assignee  or  the  bankrupt  to  prevent  a  sale  or  to  have  the  matter 
litigated  in  the  bankrupt  court. 

APPEAL  PROM  MONTGOMERY  CIRCUIT  COURT. 

October  29,  1878. 

Opinion  by  Judge  Pryor: 

The  execution  had  been  issued  from  the  state  court  and  levied 
prior  to  the  filing  of  the  petition  in  bankruptcy,  and  the  property, 
after  the  filing  of  the  petition,  was  sold  and  a  homestead  allotted  in 
accordance  with  the  state  law.  A  lien  had  been  created  by  the  levy 
of  the  execution,  and  there  was  nothing  to  prevent  the  appellant 
from  pursuing  a  plain  remedy  pointed  out  by  law  for  the  purpose  of 
making  his  debt.  There  were  no  steps  taken  by  the  assignee  or  the 
bankrupt  to  prevent  a  sale  of  the  land  or  to  have  the  matter  litigated 
in  the  bankrupt  court.  Nor  was  the  appellant  compelled  to  assert 
his  lien  in  the  bankrupt  court,  for  no  other  reason  than  a  mere  notice 
to  him  that  the  petition  in  bankruptcy  was  pending.  The  state  court 
had  complete  jurisdiction  oyer  the  parties  when  the  judgment  was 
rendered  and  the  remedy  given  to  make  the  debt.  The  debtor  had 
no  right  to  pursue  when  neither  the  assignee  nor  the  bankrupt  had 
taken  any  steps  to  have  the  lien  enforced  elsewhere.  The  sheriff  in 
this  case  had  seized  the  property,  and  although  the  title  had  passed 
to  the  assignee,  he  held  it  subject  to  that  lien,  and  it  was  the  duty  of 
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the  sheriff  to  sell  it  unless  there  had  been  some  proceeding  in  the 
bankrupt  court  to  restrain  him.  The  sheriff,  in  order  to  sell,  was 
required  to  set  apart  a  homestead  as  provided  by  law.  This  was 
done,  and  the  remainder  of  the  tract  sold  passing  the  title  to  the 
purchaser.  Bump  on  Bankruptcy  276 ;  Marshall  v.  Knox,  8  Nat.  B. 
R.  97 ;  Wilson  v.  Childs,  8  Nat.  B.  R.  527. 

The  case  cited  by  counsel  is  where  the  creditor  had  proven  his 
claim  and  thereby  submitted  his  case  to  the  jurisdiction  of  the  bank- 
rupt court.  If  the  sheriff,  as  has  been  repeatedly  decided,  must  go 
on  and  make  the  debt,  or  sell  under  the  process  from  the  state  court, 
he  must  enforce  the  lien  created  by  the  execution  as  required  by 
law.  That  is,  he  must  treat  the  defendant  as  a  housekeeper  and  en- 
titled to  the  exemption,  have  the  same  set  apart,  and  sell  the  balance, 
this  being  subject  to  the  execution;  and  under  such  a  sale  the  pur- 
chaser acquires  a  title. 

Judgment  reversed  and  cause  remanded  w,ith  directions  to  award 
a  new  trial  and  for  further  proceedings  consistent  with  this  opinion. 

Apperson  &  Reid,  for  appellants.    J.  /.  Cornelison,  for  appellee. 


Lee  $  Foster  v.  W.  H.  Walker's  Adm'rs. 

Mortgage  Foreclosure — Description  of  Debt. 

Where  it  is  stipulated  in  a  mortgage  that  it  is  to  secure  certain  de- 
scribed debts,  and  in  a  suit  to  foreclose  it  there  is  no  allegation  of  a 
mistake,  it  cannot  be  construed  to  secure  other  indebtedness  than 
that  described  therein. 

Mortgage  Lien  as  Against  Purchasers. 

Where  it  is  stated  in  a  mortgage  that  it  is  given  to  secure  named 
debts  and  to  secure  other  indebtedness  not  described,  such  a  mort- 
gage will  not  create  a  lien  as  against  purchasers  of  the  property  de- 
scribed  in  the  mortgage. 

APPEAL  FROM  OWEN  CIRCUIT  COURT. 
October  29,  1878. 

Opinion  by  Judge  Pryor: 

This  case  is  unlike  the  case  of  Berryman  v.  Brutnback  in  this: 
Berryman  filed  the  petition  alleging  that  the  object  of  the  appellee, 
Walker,  was  to  secure  himself  in  goods  thereafter  sold  or  to  be  sold 
the  mortgagee,  and  made  no  question  except  one  of  fraud.    Walker 
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answered  and  said  that  advances  had  been  made  for  more  than  the 
amount  of  the  debt,  both  parties  conceding  that  to  that  extent  the 
mortgage  was  good.  In  this  case  the  mortgagee  files  his  bill  to 
foreclose,  and  alleges  that  the  mortgage  was  not  given  to  secure  the 
payment  of  the  $500  loaned  money,  but  was  in  fact  executed  to  se- 
cure the  debts  for  which  the  notes  were  executed.  There  is  no  alle- 
gation of  a  mistake,  but  the  plain  statement  that  the  mortgage  was 
intended  to  secure  other  debts  than  those  mentioned  in  the  mort- 
gage. 

How  such  a  mortgage  can  affect  a  purchase  with  or  without  no- 
tice we  cannot  well  perceive.  The  tobacco  is  in  possession  of  the 
debtor,  and  the  creditor  is  notified  that  the  mortgage  was  not  in- 
tended to  secure  that  debt  but  some  other  debts  differing  in  amount 
and  created  at  a  different  time.  Now  to  make  a  mortgage  effectual 
its  terms  and  conditions  must  show  that  it  is  given  to  secure  the  debt 
therein  mentioned,  either  due  or  to  become  due,  or  if  for  goods 
thereafter  to  be  purchased,  the  mortgage  must  show  this  fact ;  and 
the  bare  statement  in  the  writing  hat  the  writing  was  given  for 
other  purposes  or  to  secure  other  debts  than  those  mentioned  will 
not  create  a  lien  as  against  purchasers.  In  the  case  of  Berrytnan  v. 
Brumback  it  was  a  contest  between  creditors.  The  equities  of  the 
parties  were  being  asserted ;  the  one  had  parted  with  a  portion  of  his 
goods  on  the  faith  of  the  pledge  and  the  other  had  parted  with  noth- 
ing. 

In  this  case  the  purchaser  is  affected  alone  by  the  record.  He 
has  parted  with  his  money  and  become  the  owner  of  the  property, 
and  the  concession  that  the  mortgage  was  not  intended  to  secure  the 
debt  mentioned  is  conclusive  against  the  appellee.  In  other  words, 
the  mortgagee  cannot  assert  a  lien  as  against  a  purchaser  who  pays 
his  money  when  he  admits  that  the  mortgage  was  not  given  to  se- 
cure the  debt  it  represents.  The  mortgage  in  this  case  was  given 
doubtless  in  good  faith,  but  it  was  not  executed  to  secure  the  claim 
mentioned.  The  judgment  is  therefore  reversed  and  cause  re- 
manded with  directions  to  dismiss  the  petition  as  against  the  appel- 
lants, Lee  &  Foster. 

LUlard  &  Hallam,  for  appellant. 

A.  P.  Graver,  H.  P.  Montgomery,  for  appellees. 
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James  Colcored  v.  J.  G.  Arnold's  Committee. 

Contract  to  Pay  Money — Interest. 

Where  a  contract  provides  for  the  payment  of  interest  until  ma- 
turity, there  is  no  agreement  to  pay  interest  annually;  and  after 
the  maturity  of  an  obligation  to  pay  money  it  will  only  bear  legal 
interest  unless  there  is  an  express  agreement. 

APPEAL  FROM   PENDLETON  CIRCUIT  COURT. 

October  30,  1878. 

Response  by  Judge  Cofer: 

By  the  terms  of  the  contract  appellant  was  to  pay  $500  for  200 
acres  of  land  in  four  equal  annual  installments,  with  interest  paya- 
ble annually.  According  to  the  case  of  Talliaferro's  Ex'rs  v.  King's 
Ad'rs  and  Heirs,  9  Dana  331,  each  installment  of  interest  should 
bear  interest  from  the  time  when  it  was  stipulated  to  be  paid,  so  long 
as  it  remains  unpaid. 

The  contract  only  provides,  however,  for  the  payment  of  interest 
until  maturity.  In  other  words,  there  is  no  stipulation  in  it  to  pay 
interest  until  the  principal  is  paid,  and  consequently  there  is  no 
agreement  to  pay  interest  annually  on  any  part  of  the  debt  after 
such  part  became  due,  and  we  have  decided  that  after  the  maturity 
of  an  obligation  to  pay  money  it  will  only  bear  legal  interest  unless 
there  is  an  express  agreement.  The  rate  stipulated  to  be  paid  up  to 
that  time  shall  continue  until  the  debt  is  paid.  Rilling  v.  Thomp- 
son, 12  Bush  310,  and  for  like  reasons,  when  a  contract,  such  as  in 
this  case,  or  in  Talliaferro's  Ex'rs  v.  King's  Adm'rs  and  Heirs,  ma- 
tures as  to  the  whole  or  any  part  of  the  debt  the  portion  due  ceases 
to  bear  interest  under  the  contract,  and  every  running  interest  at  the 
legal  rate  can  be  recovered.  True,  no  such  distinction  is  taken  in 
the  Talliaferro  case,  but  there  is  nothing  which  necessarily  excludes 
it,  and  as  it  is  established  by  the  subsequent  case,  there  is  no  reason 
why  it  should  not  be  made  here. 

January  25,  1845,  the  end  °*  one  year  from  the  date  of  the  con- 
tract, there  was  due  thereon  $155,  $125  of  the  principal  debt,  and 
$30  for  one  year's  interest  on  the  whole  debt;  January  25,  1846, 
there  was  due  $149;  January  25,  1847,  $143,  and  January  25,  1849, 
$131.  Each  of  these  sums  should  bear  interest  from  the  day  when 
it  fell  due  until  paid,  or  interest  may  be  calculated  up  to  the  date  of 
the  payment,  and  judgment  be  rendered  for  the  whole  sum  of  prin- 
cipal and  interest  to  bear  interest  from  that  time  until  paid. 
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The  appellant  testified  in  his  deposition  given  in  October,  1875, 
that  he  had  been  in  possession  of  the  "slip"  for  twenty-three  years, 
which  would  make  the  time  of  his  entering  into  possession  October, 
1852.  He  should  therefore  be  charged  with  interest  on  the  price 
agreed  to  be  paid  for  that  parcel  ($2.50  per  acre)  from  that  time. 

To  the  extent  indicated  herein  the  opinion  is  modified,  and  as  to 
all  other  matters  the  petitions  are  overruled. 

C.  H.  Lee,  W.  W.  Trimble,  for  appellant. 

Strcenson  &  O'Ham,  for  appellee. 


J.    M.    HlEATT,   ET   AL.   V.   M.    H.    HlEATT. 

Consideration  for  Co-Obligor. 

When  the  owner  of  a  note  against  the  father  agrees  not  to  sue  for 
a  reasonable  time  if  a  son  will  sign  the  note  as  co-obligor  with  his 
father,  the  giving  of  time  to  the  father  is  a  sufficient  consideration 
for  the  son's  becoming  obligated,  and  he  is  bound  whether  the  father 
knew  his  son  had  signed  the  note  or  not. 

APPEAL  FROM  SHELBY  CIRCUIT  COURT. 

October  31,  1878. 

Opinion  by  Judge  Elliott: 

In  December,  1873,  M.  P.  Hieatt  executed  his  note  to  the  appel- 
lants for  $325  due  the  following  March.  Sometime  after  the  note 
became  due  appellant,  J.  M.  Hieatt,  informed  the  appellee,  who  was 
the  son  of  M.  P.  Hieatt,  that  unless  he  would  sign  his  name  to  the 
note  sued  on  as  his  father's  security  that  he  would  bring  suit  on  the 
note,  but  if  he  would  become  surety  on  the  note,  that  appellants 
would  give  indulgence  to  M.  P.  Hieatt  for  a  seasonable  time  for 
payment  of  the  note.  The  appellee  accepted  the  terms  offered  by 
the  obligees  and  signed  the  note  as  requested  and  after  indulging 
M.  P.  Hieatt  about  two  years  thereafter,  and  the  failure  of  either  of 
the  obligors  to  pay  the  note,  the  appellants  brought  this  suit. 

Appellee  denied  the  right  of  appellants  to  recover,  because  he  says 
that  his  promise  to  go  his  father's  security  was  without  his  father's 
consent  and  was  not  founded  upon  a  sufficient  consideration. 

The  evidence  indicates  that  appellants  agreed  to  wait  a  reasonable 
time  for  payment  of  the  note  in  dispute  if  appellee  would  sign  it, 
and  that  this  agreement  was  made  after  the  maturity  of  the  note 
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and  without  the  knowledge  of  the  original  obligor  M.  P.  Hieatt.  We 
are  of  opinion,  however,  if  the  appellants  held  the  note  of  M.  P.  Hie- 
att, which  was  past  due,  and  if  in  consideration  of  an  agreement  to 
wait  a  reasonable  time  for  payment  made  by  the  obligees  with  M.  H. 
Hieatt,  he  went  on  the  note  as  a  co-obligor,  and  the  appellants  com- 
plied with  the  terms  of  their  agreement  to  give  time,  their  cause 
of  action  is  complete  against  appellee;  and  the  validity  of  the  con- 
tract does  not  depend  upon  the  consent  of  M.  P.  Hieatt  to  the  agree- 
ment by  which  appellee  became  bound  for  the  note,  for  if  appellee 
went  on  the  note  in  pursuance  of  a  contract  founded  on  a  valid  con- 
sideration he  cannot  dispute  its  obligatory  force  or  deny  that  he  is  a 
co-obligor  or  surety  of  his  father,  even  if  the  latter  refused  his  as- 
sent. The  case  of  Pulliam  &  Payne  v.  Wilpers,  8  Dana  98,  is  very 
nearly  like  this  one.  There  the  principal  obligor  knew  nothing  of 
the  contract  by  which  the  surety  signed  the  note  till  it  had  been  done, 
and  when  informed  of  it  expressed  dissatisfaction. 

It  is  true  that  the  principal  obligor  should  have  assented  or  con- 
firmed the  act  as  intimated  in  that  opinion,  but  it  is  a  mere  intima- 
tion, the  case  being  decided  on  a  different  ground.  We  take  it  that 
if  appellants  and  appellee  made  a  contract  founded  upon  a  sufficient 
consideration,  by  which  appellee  agreed  to  sign  and  did  sign  his 
name  to  his  father's  promissory  note  with  the  expressed  intention  of 
being  bound  thereon,  then  the  appellee  cannot  deny  the  obligatory 
force  of  the  instrument  because  the  other  obligor  says  it  was  signed 
by  appellee  without  his  consent. 

Even  if  the  consent  of  M.  P.  Hieatt  had  been  necessary  to  the 
obligatory  force  of  the  instrument  against  appellee,  the  question,  as 
to  whether  the  credit  of  the  two  years  which  resulted  from  this 
agreement  and  other  evidence  in  the  record  amounted  to  acquies- 
cence in  and  a  confirmation  by  M.  P.  Hieatt  of  the  contract  sued  on 
should  have  been  submitted  to  the  jury. 

But  as  the  contract  entered  into  by  appellee  was  not  unlawful  or 
against  public  policy,  and  was  founded  on  a  sufficient  consideration 
and  its  terms  complied  with  by  the  appellants,  we  fail  to  see  why 
appellee  is  not  bound  on  it  as  he  agreed  to  be  bound,  whether  his 
father  assented  to  it  or  not.  As  the  rulings  of  the  court  below  are 
inconsistent  with  this  opinion  the  judgment  is  reversed  and  cause 
remanded  for  further  proceedings  not  inconsistent  with  this  opinion. 

Bullock  &  Beckham,  for  appellants. 

Caldwell  &  Harwood,  for  appellee. 
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Henderson  National  Bank  v.  Lagow. 

Consideration  of  Contract. 

The  maker  of  a  note  has  a  right  to  give  and  the  holder  to  accept, 
additional  security  for  a  note  given  for  a  pre-existing  debt  for  which 
the  maker  was  bound,  and  his  desire  to  further  secure  the  debt  is  a 
sufficient  consideration  to  uphold  the  executed  contract  of  assignment. 

Consideration  for  Assignment  of  Note. 

The  statute  has  not  made  the  inadequacy  of  the  consideration,  or 
the  absence  of  any  consideration,  for  the  assignment  a  valid  defense 
to  an  action  by  an  assignee,  however  the  circumstances  may  affect  the 
rights  of  the  maker  of  the  note  and  of  the  assignee,  when  the  former 
sets  up  a  defense  or  set-off  arising  after  notice. 

Defense  or  Set-Off  in  Equity. 

A  party  seeking  to  make  a  defense  or  set-off  in  equity  beyond  that 
given  by  the  statute  must  show  affirmatively  the  existence  of  the  facts 
necessary  to  raise  the  equity. 

APPEAL  FROM  HENDERSON  COURT  OF  COMMON  PLEAS. 

October  31,  1878. 

Opinion  by  Judge  Cofer  : 

Although  the  bank  gave  no  new  consideration  for  the  assignment 
of  the  notes,  Stapp  had  a  right  to  give,  and  the  bank  to  accept,  ad- 
ditional security  for  the  pre-existing  debt  for  which  Stapp  was 
bound ;  and  Stapp's  desire  to  further  secure  the  debt  was  a  sufficient 
consideration  to  uphold  the  executed  contract  of  assignment,  and 
to  vest  the  title  to  and  beneficial  interest  in  the  notes  in  the  bank. 
Being  thus  vested  with  the  title  to  the  notes,  the  bank  might  maintain 
an  action  on  them  against  the  maker,  and,  so  far  as  mere  legal  de- 
fenses are  concerned,  its  right  to  recover  cannot  be  in  any  wise 
affected  by  the  consideration  on  which  the  assignments  to  it  were 
based. 

The  criterion  by  which  to  test  a  legal  defense  against  an  assignee 
is  to  suppose  the  note  due  and  an  action  brought  by  the  assignor 
at  the  time  the  maker  received  notice  of  the  assignment,  and  then 
to  inquire  whether  the  matter  relied  on  existed  and  could  have  been 
pleaded  to  that  action.  If  it  could  not,  then  it  constitutes  no  valid 
legal  defense  or  set-off  against  the  assignee,  and  the  right  to  make 
it  is  not  reversed  to  the  maker  by  the  statute,  which  only  provides 
for  such  as  existed,  and  could  have  been  used  against  the  assignor 
before  notice  of  the  assignment.    Walker  v.  McKay,  2  Met.  294. 
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Applying  this  test  to  the  defense  pleaded  in  this  case,  it  must  be 
held  not  to  be  valid  as  a  legal  defense.  It  does  not  come  within  the 
statutory  reservation.  It  did  not  exist,  and  could  not  have  been 
used,  against  the  assignor  before  notice  of  the  assignment,  for  the 
debt  to  Holloway's  executor  had  not  then  been  paid,  nor  was  it  then 
due.  If  the  notes  sued  on  by  the  bank  had  been  due  and  sued  on 
by  Stapp,  and  Lagow  had  been  called  on  to  plead  the  suit  on  the  day 
on  which  he  received  notice  of  their  assignment,  the  existence  of 
Holloway's  lien  would  not  of  itself  have  constituted  a  defense,  either 
legal  or  equitable.  Lagow,  therefore,  had  no  defense  against  the 
notes  before  he  received  notice  of  the  assignment,  and  if  he  now  has 
a  defense  it  must  have  come  into  existence  since  that  time,  and  is 
independent  of  the  statute. 

That  the  bank  paid  no  new  consideration  for  the  assignment  does 
not  affect  the  question  we  are  now  considering.  We  have  seen  that 
it  held  the  notes  under  an  assignment  valid  between  assignor  and 
assignee,  and  against  a  maker  who  had  no  defense  or  set-off  before 
notice  of  the  assignment,  which  he  could  have  made  available  against 
the  assignor.  It  is  immaterial  upon  what  consideration  the  assign- 
ment may  have  been  made ;  the  bank  is  none  the  less  an  assignee  in- 
vested with  the  title  to  the  notes  and  a  right  to  sue  on  them  in  its 
own  name.  The  statute  has  not  made  the  inadequacy  of  the  con- 
sideration, or  even  the  absence  of  any  consideration  at  all,  for  the 
assignment  a  valid  defense  to  an  action  by  an  assignee,  however 
these  circumstances  may  affect  the  rights  of  the  maker  of  the  note 
and  of  the  assignee  when  the  former  comes  to  set  up  a  defense  or 
set-off,  arising  after  notice. 

But  although  the  statute  does  not  allow  a  defense  or  set-off,  as 
existing  and  capable  of  being  used  against  the  assignor  before  no- 
tice of  the  assignment,  to  be  used  against  the  assignee,  yet  such  de- 
fenses and  set-offs  may,  nevertheless,  be  sometimes  allowed  upon 
equitable  grounds  independent  of  the  statute.  But  a  party  seeking 
to  make  a  defense  or  set-off  in  equity  beyond  that  given  by  the 
statute  must  show  affirmatively  the  existence  of  the  facts  necessary 
to  raise  the  equity. 

The  bank  parted  with  nothing,  and  Stapp  received  nothing  for 
the  assignment  of  the  notes,  and  Lagow  having,  as  we  conclude 
from  the  evidence,  paid  the  note  due  July  28,  1875,  before  notice  of 
the  assignment  of  the  last  two  notes  to  the  bank,  and  having  been 
subsequently  compelled  to  pay  the  debt  to  Holloway's  executor,  he 


1878.]  Bank  v.  Lagow.  105 

was  thus,  without  fault  on  his  part,  placed  in  a  position  in  which, 
if  compelled  to  pay  the  two  notes  to  the  bank,  he  will  be  compelled 
to  pay  ten  or  twelve  htfndred  dollars  more  than  he  agreed  to  pay, 
and  to  look  to  Stapp  for  reimbursement.  Even  though  Stapp  be 
solvent,  Lagow  will  be  placed  in  a  worse  condition  than  he  would 
have  occupied  if  his  notes  had  not  been  assigned.  But  if  the  bank 
is  not  permitted  to  collect  the  amount  of  the  note  paid  to  Stapp  in 
ignorance  of  the  assignment,  it  will  be  in  no  worse  condition  than 
it  was  before  it  received  the  notes.  It  seems,  therefore,  not  to  be 
equitable  to  compel  him  to  pay  both  notes  to  the  bank,  but  he  should 
at  most  only  be  required  to  pay  the  excess  of  the  last  three  notes 
over  the  amount  paid  to  extinguish  Holloway's  lien. 

But  his  counsel  contend  that,  having  paid  the  note  maturing  Jan- 
uary 28,  1875,  to  Stapp,  and  having  also  paid  the  Holloway  lien, 
and  as  these,  with  former  payments,  exceed  the  price  he  agreed  to 
pay  for  the  property,  he  should  not  be  required  to  pay  anything  to 
the  bank.  This  is  claimed  on  the  ground  that  the  bank  paid  nothing 
for  the  notes,  and  consequently  is  not  a  holder  for  value,  and  they 
cite  Lee's  Adm'r  v.  Smead,  1  Met.  28,  and  Bay  v.  Coddington,  5 
Johnsons  Ch.  (N.  Y.)  54,  in  support  of  their  position. 

Those  cases  are  not  like  this.  Jn  the  former  the  contest  was  be- 
tween one  who  had  assigned  a  note  for  collection,  and  a  person  who 
had  received  it  from  the  assignee  of  the  owner  as  collateral  security 
for  a  pre-existing  debt ;  and  all  that  was  decided  was  that  the  hold- 
er's title  could  not  be  upheld  against  the  real  owner  on  thftground 
that  the  note  had  been  received  for  value  in  the  regular  course  of 
business,  and  this  is  substantially  the  same  as  Bay  v.  Coddington. 

But  here  Lagow  owed  both  notes,  and  he  also  owed  another  to 
Stapp;  and  having  already  received  notice  of  the  assignment,  and 
being  then  apprised  of  the  existence  of  Holloway's  lien,  and  know- 
ing that  if  he  paid  the  remaining  note  to  Stapp,  and  should  there- 
after be  compelled  to  pay  that  lien,  nothing  would  remain  for  the 
bank,  he  paid  to  Stapp  before  maturity  the  note  still  held  by  him. 
Did  he  in  this  violate  the  rights  of  the  bank  ? 

At  the  time  Lagow  paid  the  note  maturing  January  28,  1875,  to 
Stapp  the  debt  to  Holloway's  executor  was  due,  and  Lagow  might 
have  paid  the  amount  of  that  note  to  the  executor  and  would  have 
bad  a  valid  defense  if  sued  by  Stapp.  He  therefore  had  it  in  his  . 
power,  by  taking  that  course,  to  protect  both  himself  and  the  bank 
to  that  extent. 


106  Kentucky  Opinions.  [November, 

It  does  not  appear  that  Stapp  was  then  insolvent,  or  that  Lagow 
had  any  reason  to  suppose  that  he  would  not  pay  the  Holloway  debt ; 
yet,  as  he  had  it  in  his  power  by  paying  the  amount  due  on  the  note 
held  by  Stapp  on  that  debt,  and  by  taking  that  course,  he  could  have 
secured  the  assignee,  to  that  extent,  against  the  hazard  of  loss  by 
the  subsequent  insolvency  of  Stapp  and  his  failure  to  remove  the 
lien,  we  have  reached  the  conclusion,  though  we  confess  not  with- 
out some  hesitation,  that  it  was  his  duty  to  take  that  course,  and 
that  he  should  have  been  adjudged  liable  to  the  bank  for  whatever 
would,  by  that  course,  have  been  saved  to  it, — that  is,  the  difference 
between  the  amount  of  the  last  three  notes  and  the  amount  paid  to 
remove  Holloway's  lien. 

That  the  bank  holds  other  securities  which  may  be  sufficient  to 
satisfy  its  debt,  we  do  not  regard  as  material;  but,  if  material,  the 
burden  was  on  Lagow  to  show  the  fact  as  one  necessary  to  raise  the 
equity  he  is  asserting.    Waterman  on  Set-off,  Sec.  410. 

Judgment  reversed  and  cause  remanded  for  a  judgment  in  con- 
formity to  this  opinion. 

Judge  Cofer  Hied,  November  19,  1878,  the  following  response  of 
the  court  to  the  petition  of  counsel  for  appellee  for  a  rehearing: 

We  attempted  to  draw  the  distinction  between  a  legal  defense — 
that  is,  a  defense  authorized  by  the  statute — and  an  equitable  de- 
fense, or  one  which  could  be  made  independently  of  the  statute. 
When  counsel  say  Lagow's  defense  to  the  notes  existed  on  the  mak- 
ing of  Sem,  we  are  prepared  to  agree  with  them  if  they  mean  an 
equitable  defense ;  but  if  they  mean  he  had  all  the  time  a  legal  de- 
fense, then  we  think  that  they  are  in  error.  The  deed  contains  no 
covenant  against  encumbrances,  but  merely  a  covenant  of  warranty, 
and  of  that  covenant  there  was  no  breach  until  long  after  notice  of 
the  assignment;  and  if  he  had  been  sued  by  Stapp  on  any  of  the 
notes  maturing  before  the  debt  to  Holloway's  executor  he  would 
have  had  no  defense  on  account  of  the  existence  of  that  lien  alone, 
because  Stapp's  contract  had  not  been  broken  in  any  way,  and  in 
order  to  make  a  valid  defense  Lagow  would  have  been  compelled 
to  show  insolvency,  non-residence,  fraud,  or  some  other  equitable 
reason  why  the  chancellor  should  interpose  with  his  preventive 
process.  As  the  chancellor  only  interferes  with  the  assertion  of 
legal  rights  so  far  as  necessary  to  prevent  injustice,  one  who  sets 
up  an  equitable  defense  and  appeals  to  the  chancellor  for  aid  must 
not  only  make  out  a  case  showing  that,  unless  equity  will  interpose, 
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he  will  suffer  injustice,  but  it  must  not  appear  that  he  had  the  means 
of  indemnity  in  his  own  hands,  for  it  is  a  maxim  in  equity  that  the 
negligent  will  not  be  assisted. 

Lagow  had  it  in  his  power  to  partially  protect  himself  by  paying 
the  note  maturing  in  January,  1875,  to  Holloway's  executor,  and 
thereby  showing  that  he  had  been  compelled  to  pay  the  residue  of 
that  lien  and  would  lose  it  unless  permitted  to  retain  it  out  of  the 
notes  held  by  the  bank.  He  would  have  had,  not  a  legal,  but  an 
equitable  defense  pro  tanto  against  these  notes.  But  instead  of 
this,  he  neglected  to  indemnify  himself  when  he  could  have  done  so, 
and  now  asks  the  chancellor  to  indemnify  him  at  the  expense  of  the 
bank.  In  such  a  case  the  chancellor  will  treat  Lagow  as  standing 
just  where  he  would  have  stood  if  he  had  protected  himself  as  far 
as  lay  in  his  power  and  will  not  permit  him  to  cast  upon  the  bank 
the  loss  that  must  result  from  his  own  laches. 

We  have  not  overlooked  the  fact  that  this  case  was  tried  at  law, 
but  treat  it  as  an  equity  because  the  whole  defense  was  equitable 
and  not  legal.  That  the  note  maturing  January,  1875,  was  paid 
through  the  cashier  of  the  appellant  does  not  affect  the  question. 
The  cashier  did  only  what  Lagow  directed,  and  acted  in  the  matter 
for  him,  and  not  for  the  bank. 

Petition  overruled. 

Vance  &  Merritt,  for  appellant. 

J.  XV.  Lockett,  M.  Yeatnan,  for  appellee. 


R.  L.  Spillman,  et  al.,  v.  Samuel  Swango,  et  al. 

Recitals  in  a  Deed — Consideration. 

The  recitals  in  a  deed  import  a  valuable  consideration  paid  for 
the  land  as  between  the  parties  to  the  deed,  and  also  to  strangers 
when  the  deed  is  prior  in  date  to  the  equity  asserted  against  it, 
otherwise  when  the  equity  asserted  is  prior  in  date. 

Confession  and  Avoidance — Burden  of  Proof. 

A  plea  that  the  defendant  is  an  innocent  purchaser  is  In  the  nature 
of  &  confession  and  avoidance,  in  which  the  burden  of  proof  is  al- 
ways on  the  party  pleading  it. 

APPEAL  FROM  WOLFE  CIRCUIT  COURT. 

November  1,  1878. 
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Response  by  Judge  Cofer: 

Counsel  is  mistaken  when  he  says  the  recitals  of  the  deed  from 
Gregory  to  appellants  imports  a  valuable  consideration  paid  for  the 
land,  and  the  onus  was  on  the  appellees  to  rebut  the  presumption 
raised  by  the  recitals.  This  is  true  as  between  the  parties  to  the 
deed,  and  is  also  true  as  to  strangers  when  the  deed  is  prior  in  date 
to  the  equity  asserted  against  it,  but  is  not  true  when  the  equity 
existed  prior  to  the  date  of  the  deed. 

A  plea  that  the  defendant  is  an  innocent  purchaser  is  in  the  na- 
ture of  a  confession  and  avoidance,  in  which  the  burden  is  always 
on  the  party  pleading  it.  This  case  well  illustrates  it.  The  con- 
tract between  the  appellees  and  Sewells  has  been  decided  to  be  fraud- 
ulent, and  the  appellants  can  derive  no  valid  title  from  Sewells  be- 
cause they  did  not  have  such  a  title. 

But  they  may  say,  notwithstanding  Sewells'  title  was  invalid  be- 
cause procured  by  fraud,  and  notwithstanding  the  conveyance  from 
Sewells  to  Gregory  was  voluntary,  our  title  is  good  and  we  ought 
to  be  protected  because  Sewells  had  a  title  valid  on  its  face,  and  we 
bought  and  paid  for  it  without  notice  of  Sewells'  fraud.  The  only 
merit  in  the  defense  they  pleaded  was  in  the  alleged  fact  that  they 
had  paid  for  the  land  in  ignorance  of  the  fraud,  and  they  were 
bound  to  prove  the  payment  of  the  consideration.  That  is  an  af- 
firmative fact  which  lies  in  their  knowledge,  and  not  in  the  knowl- 
edge of  the  appellants,  and  reason  as  well  as  authority  casts  the  bur- 
den on  them.  Ha-lstead  v.  Bank  of  Kentucky,  4  J.  J.  Marsh.  554 : 
Royal  v.  Miller,  3  Dana  56. 

The  recitals  in  the  deed  of  the  payment  of  the  purchase  money  is 
no  evidence  against  the  appellees  of  the  fact  recited.  Mitchell  v. 
Maupin,  3  T.  B.  Mon.  185 ;  Goins  v.  Allen,  Morion  &  Company,  4 
Bush  608 ;  Whitaker  v.  Garnett,  3  Bush  402.     Petition  overruled. 

John  T.  Hazelrigg,  for  appellants.    H.  C.  Lilly,  for  appellees. 


Lewis  Adkins  v.  W.  C.  Gillis,  et  al. 

Judicial  Sale  After  Confirmation — Not  Set  Aside. 

After  a  judicial  sale  has  been  confirmed  it  cannot  be  set  aside  for 
mere  deficiency  in  quantity  or  for  errors  in  the  boundary. 

APPEAL  FROM  WHITLEY  CIRCUIT  COURT. 

November  2,  1878. 
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Opinion  by  Judge  Cofer: 

After  a  judicial  sale  has  been  confirmed  it  cannot  be  set  aside  for 
mere  deficiency  in  quantity  or  for  errors  in  the  boundary. 

Caveat  emptor  applies,  and  it  requires  a  stronger  case  to  set  aside 
the  sale  than  to  set  aside  a  private  sale  which  has  been  executed  by 
a  conveyance.  The  purchaser  at  a  judicial  sale  must  look  to  the 
judgment  and  record  under  which  he  buys,  and  to  the  title  to  the 
property,  and  after  the  sale  is  confirmed  he  cannot  escape  the  pay- 
ment of  the  bonds  on  account  of  a  simple  deficiency  in  quantity  or 
error  in  boundary.  Todd  v.  Dowd's  Heirs,  1  Met.  281 ;  Megowan 
v.  Pennebaker,  3  Met.  501. 

That  Williams  was  not  a  party  does  not  affect  the  validity  of  the 
sale. 

Judgment  affirmed. 

R.  D.  Hill,  for  appellant. 


John  Robinson  v.  Commonwealth. 

Criminal  Law — Manslaughter — Instructions. 

One  convicted  only  of  manslaughter  cannot  be  heard  to  complain 
of  even  an  erroneous  instruction  relating  only  to  the  law  of  murder. 

Kalice — Proof  of  Drunkenness. 

Drunkenness  may  be  proved  in  a  murder  case  to  rebut  proof  or 
inference  of  malice,  but  for  no  other  purpose;  and  where  one  charged 
with  murder  is  convicted  only  of  manslaughter,  an  offense  of  which 
malice  is  not  an  ingredient,  he  is  not  prejudiced  by  the  refusal  of 
the  court  to  instruct  on  that  subject. 

APPEAL  PROM  MARION  CIRCUIT  COURT. 

November  7,  1878. 

Opinion  by  Judge  Cofer: 

We  need  not  inquire  into  such  of  the  instructions  as  relate  to  the 
law  of  murder,  as  it  is  not  perceived  that  they  could,  even  if  errone- 
ous, have  prejudiced  the  appellant,  who  was  only  found  guilty  of 
manslaughter. 

The  killing  seems  not  to  have  been  controverted,  and  was  as- 
sumed as  a  fact  proven  in  the  case  in  the  instructions  asked  by  the 
appellant's  counsel,  as  well  as  in  those  given  by  the  court,  and  this 
technical  error  did  not  prejudice  his  rights. 
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The  indictment  charged  the  appellant  with  murder  only,  and  did 
not  embrace  the  special  statutory  offense  defined  and  denounced  by 
Sec.  2,  Art.  4,  Chap.  28,  General  Statutes,  page '322.  Connor  v. 
Commonwealth,  13  Bush  714.  The  jury,  in  finding  that  the  appel- 
lant was  guilty  of  manslaughter,  necessarily  found  the  killing  was 
intentional. 

Drunkenness  may  be  proved  in  a  case  like  this  to  rebut  proof  or 
inference  of  malice,  but  for  no  other  purpose.  Shannahan  v.  Com- 
monwealth, 8  Bush  463;  Nichols  v.  Commonwealth,  11  Bush  575. 
As  the  appellant  was  not  convicted  of  an  offense  of  which  malice  is 
an  ingredient  he  was  not  prejudiced  by  the  refusal  of  the  court  to 
instruct  on  that  subject. 

The  whole  law  of  the  case,  as  far  as  relates  to  .the  crime  of  man- 
slaughter, was  correctly  given,  and  the  judgment  is  affirmed. 

Russell  &  Arritt,  for  appellant.    Moss,  for  appellee. 


John  Devor,  et  al.  v.  J.  L.  Woolford. 

Sheriff's  Liability — Homestead. 

A  sheriff  is  not  entitled  to  a  homestead  exemption  as  against  his 
liability  to  the  commonwealth  or  to  the  county  for  the  public  revenue 
collected  by  him. 

Sheriff's  Sale  of  Land  to  Pay  Taxes — Irregularities. 

Where  the  sheriff  fails  to  advertise  the  land  levied  upon  by  him 
before  making  sale,  a  purchaser  in  good  faith  will  not  be  affected 
by  the  irregularity.  Neither  does  the  failure  of  the  sheriff's  return 
to  state  that  he  sold  the  land  at  the  court-house  door,  if  actually 
made  there,  affect  the  title  of  the  purchaser. 

APPEAL  FROM  LINCOLN  CIRCUIT  COURT. 

November  7,  1878. 

Opinion  by  Judge  Cofer: 

It  was  decided  in  Commonwealth  v.  Cook,  8  Bush  220,  that  a 
sheriff  was  not  entitled  to  a  homestead  as  against  his  liability  to  the 
commonwealth  for  the  public  revenue  collected  by  him.  And  in 
Bonta  v.  Mercer  County  Court,  7  Bush  576,  the  county  levy  was 
treated  as  the  revenue  of  the  state  in  so  far  that  the  rights  of  the 
county  could  not  be  affected  by  the  laches  of  public  officers  any 
more  than  the  rights  of  the  state.  The  reasons  upon  which  the 
opinion  in  the  former  case  rested,  in  part  at  least,  apply  with  equal 


1878.]  Wayman  v.  Commonwealth.  hi' 

force  to  a  sheriff  who  has  collected  the  county  levy.  We  must, 
therefore,  adhere  to  the  opinion  at  first  expressed  on  this  point. 

Mrs.  Devor  clearly  manifested  no  right  to  relief  on  account  of 
the  alleged  use  of  money  coming  to  her  from  her  father's  estate  in 
paying  for  the  land.  The  judgment  in  favor  of  the  commonwealth, 
for  reasons  stated  in  the  former  opinion,  was  not  invalid,  and  the 
assignments  of  Roy  &  Coffey  and  of  the  auditor  vested  in  the  ap- 
pellees all  the  rights  of  their  assignors. 

Upon  a  re-examination  of  the  questions  affecting  the  sale  under 
the  executions,  we  are  satisfied  it  is  not  invalid,  because  the  returns 
do  not  show  that  the  land  was  appraised  and  that  the  sale  was  at  the 
court-house  door. 

The  description  of  the  land  is  sufficiently  specific.  Bell  v.  Wea- 
therford,  12  Bush  505.  If  the  sheriff  fails  to  advertise  the  land  a 
purchaser  in  good  faith  will  not  be  affected  by  the  omission.  Law- 
rence v.  Speed,  2  Bibb  401 ;  Hayden  v.  Dunlap,  3  lb.  216 ;  Webber  & 
Stithv.  Cox,  6  T.  B.  Mon.  no;  Kilby  v.  Haggin,  3  J.  J.  Marsh.  208; 
Faris  v.  Bant  on,  6  J.  J.  Marsh.  235 ;  and  for  like  reasons  his  failure 
to  cause  the  land  to  be  valued  will  not  render  the  sale  void.  Reid 
v.  Healsey,  9  Dana  322 ;  Anderson  v.  Briscoe,  12  Bush  344. 

The  sheriff  actually  sold  the  land  at  the  court-house  door,  and  the 
failure  to  state  the  fact  in  his  return  does  not  affect  the  title  of  the 
purchasers.     12  Bush  505. 

The  answer  and  cross-petition  of  Mrs.  Devor,  adopted  by  her  hus- 
band in  his  answer,  set  up  the  agreement  on  the  part  of  Weather- 
ford  to  allow  the  two  and  one-half  acres  sold  under  the  decree  to  be 
redeemed,  and  the  court  having  found  that  against  the  appellees, 
properly  subjected  the  property  to  sale  to  pay  the  unpaid  balance 
of  their  bid. 

Judgment  affirmed. 

John  S.  VanWinkle,  G.  W.  Dunlap,  Fox,  Grigsby  &  Fox,  J.  &  /. 
B\  Rodman,  for  appellants. 

Durham  &  Jacobs,  Hill  &  Alcorn,  for  appellees. 


Richard  Wayman  v.  Commonwealth. 

Criminal  Law — Homicide — Attorney  for  Commonwealth. 

One  accused  of  murder  cannot  complain  because  the  prosecution 
was  conducted  by  an  attorney  who  was  not  the  regular  attorney  for 
the  commonwealth.  Such  fact  is  not  prejudicial  to  the  defendant,  and 
the  fact  that  the  attorney  who  prosecutes  is  one  of  great  ability  is  not 
a  cause  for  a  new  trial.  * 
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APPEAL,  FROM  ADAIR  CRIMINAL  COURT. 

November  7,  1878. 

Opinion  by  Judge  Pryor: 

It  may  be  doubted  whether  the  accused  has  any  record  before  us 
from  which  an  appeal  could  be  taken. 

The  motion  for  a  new  trial  was  overruled,  or  the  grounds  dis- 
missed for  the  reason  that  appellant  had  made  his  escape  and  was 
in  no  condition  to  submit  himself  to  the  action  of  the  court.  At  a 
subsequent  term,  when  again  arrested,  he  is  permitted  to  file  his 
bill  of  exceptions,  and  to  present  his  reasons  why  a  new  trial  should 
be  granted.  This  is  certainly  a  liberal  practice,  and  while  this  court 
is  not  disposed  to  sanction  it,  for  the  purposes  of  this  case  it  is  suf- 
ficient to  notice  the  errors  complained  of  in  the  court  below. 

That  the  accused  was  prosecuted  by  another  attorney  than  the 
regular  attorney  for  the  commonwealth  cannot  be  assigned  for  error, 
and  although  Thompson  is  the  commonwealth's  attorney  for  an  ad- 
joining district  and  prohibited  from  prosecuting  elsewhere,  he  alone 
must  suffer  the  penalty,  if  any,  and  his  action,  unless  prejudicial  to 
the  accused,  will  not  be  considered.  It  is  not  pretended  that  any 
advantage  was  taken  of  the  accused  or  his  counsel,  and  the  ability  of 
Thompson  as  a  lawyer  and  advocate  affords  no  reason  for  granting 
a  new  trial  or  of  withholding  the  punishment  for  the  offense  com- 
mitted. 

That  Newcomb  and  others  were  permitted  to  state  that  they  were 
not  present  when  the  old  man  was  murdered  and  knew  nothing  of 
it,  did  not  prejudice  the  appellant  nor  conduce  to  show  that  he  was 
the  guilty  party ;  it  only  established  the  fact  that  the  witnesses  were 
not  particeps  criminis,  and  this  the  commonwealth  had  the  right  to 
prove;  and  although  the  effect  of  their  statements  tended  to  show 
that  some  one  else  than  Sublett  and  Newcomb  were  the  murderers, 
it  by  no  means  followed  that  it  was  the  appellant.  An  indirect  at- 
tempt was  made  to  prove  that  these  witnesses  were  the  criminals, 
and  it  was  perfectly  legitimate  for  the  commonwealth  to  prove, 
either  by  these  very  parties  or  others,  that  it  was  impossible  for  them 
to  have  been  present. 

We  see  no  objection  to  any  of  the  instructions  found  in  the  record 
that  were  given  by  the  court,  nor  any  error  in  refusing  those  asked 
by  the  accused.  All  of  the  instructions  are  not  before  the  court; 
still,  with  an  incomplete  record,  we  have  given  the  case  a  careful 
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consideration  and  find  no  error  in  it  prejudicial  to  the  appellant,  and 
the  judgment  must  therefore  be  affirmed. 
Winfrey  &  Winfrey,  for  appellant.      Moss,  for  appellee. 


William  A.  Merriweather,  et  al.,  v.  Charles  H.  Petit,  et  al. 

Conveyance  to  Church — Creation  of  Trust. 

No  particular  form  of  words  Is  necessary  to  create  a  trust,  nor 
need  it  be  created  by  deed.  It  will  be  sufficient  that  the  intention 
to  create  a  trust  be  clearly  established  and  the  object  of  the  trust 
distinctly  manifested;  and  its  existence  may  be  shown  by  any  writ- 
ing signed  by  the  person  sought  to  be  charged  as  a  trustee,  If  it 
clearly  expresses  the  trust  and  sufficiently  connects  the  trustee  with 
the  subject-matter  of  the  trust. 

Beneficiaries  of  a  Trust. 

Where  a  trust  is  created  in  favor  of  the  Protestant  Episcopal  church 
and  its  trustees  receive  conveyance  of  real  estate,  a  congregation 
not  professing  or  practicing  the  doctrine,  discipline  or  worship  ac- 
cording to  the  order  of  that  church,  cannot  assert  a  beneficiary  in- 
terest in  the  property. 

APPEAL  FROM  LOUISVILLE  CHANCERY  COURT. 

November  9,  1878. 

Opinion  by  Judge  Cofer: 

The  deed  to  the  lot  in  contest  is  to  "Charles  H.  Petit,  William 
McCready,  and  W.  A.  Merriwether,  trustees  of  Emanuel  Episcopal 
Church  of  the  diocese  of  Kentucky,  in  the  city  of  Louisville/'  but  it 
contains  no  other  words  indicating  a  trust  or  the  uses  for  which  the 
conveyance  was  made.  Whether  the  language  employed  in  the  deed 
would  of  itself  create  an  enforcible  trust  we  need  not  decide,  because, 
in  our  opinion,  the  writing  addressed  by  Petit,  "McCready,  and  Mer- 
riwether, to  the  assistant  bishop  of  the  diocese  of  Kentucky  on  the 
16th  of  December,  1871,  when  considered  in  connection  with  the 
canon  of  the  church,  removes  any  doubt  or  uncertainty  that  might 
otherwise  have  existed. 

That  writing  reads  as  follows:  "We,  the  trustees  and  church 
wardens,  and  vestrymen  of  Emanuel  church  in  the  city  of  Louisville, 
Jefferson  county,  Kentucky,  being  in  the  good  providence  of  God, 
in  the  possession  of  a  house  of  worship  erected  to  God,  the  Father, 
and  for  the  Son  and  Holy  Ghost,  and  for  the  celebration  of  divine 
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worship  according  to  the  order  of  the  Protestant  Episcopal  Church 
in  the  United  States  of  America,  in  its  doctrine,  liturgy,  rites,  min- 
istry, and  usages,  do  hereby  request  the  Right  Reverent  George  D. 
Cummins,  D.  D.  Assistant  Bishop  of  the  diocese  of  Kentuck\%   to 
take  the  said  house  under  his  spiritual  jurisdiction,  and  that  of  his 
successors  in  office,  and  to  consecrate  it  to  the  worship  of  Almighty 
God,  the  Father,  the  Son,  and  the  Holy  Ghost,  by  the  name  and  title 
of  Emanuel  church,  and  thus  to  separate  it  henceforth  from  all  un- 
hallowed, ordinary  and  common  uses;  to  dedicate  it  to  the  service 
of  God  for  reading  and  preaching  His  Holy  Word,  for  celebrating 
His  Holy  Sacraments,  for  offering  to  His  glorious  Majesty  the  sac- 
rifice of  prayer  and  thanksgiving,  for  blessing  His  people  in  His 
name,  and  for  the  performance  of  all  other  holy  offices  according  to 
the  order  of  the  Protestant  Episcopal  Church  in  the  United  States 
of  America. 

In  testimony  whereof,  we  have  hereunto  set  our  hands  and  seals, 
this  16th  day  of  December  of  the  year  of  our  Lord,  one  thousand 
eight  hundred  and  seventy-one.  ^ 

(Signed)  W.  A.   Merri weather. 
William  McCready. 
Charles  H.  Petit." 

This  order  was  made  in  order  to  conform  to  a  canon  of  the  church 
which  reads  as  follows :  "No  church  or  chapel  shall  be  consecrated 
until  the  bishop  shall  have  been  sufficiently  certified  that  the  build- 
ing and  ground  on  which  it  is  erected  have  been  fully  paid  for,  and 
are  free  from  lien  or  other  encumbrance ;  and,  also,  that  such  build- 
ing and  ground  are  secured,  by  the  terms  of  the  devise  or  deed,  or 
suscription  by  which  they  are  given,  from  the  danger  of  alienation 
from  those  who  profess  and  practice  the  doctrine,  discipline  and 
worship  of  the  Protestant  Episcopal  Church  in  the  United  States  of 
America,"  etc. 

No  particular  form  of  words  is  necessary  to  create  a  trust,  nor 
need  it  be  created  by  deed.  It  will  be  sufficient  that  the  intention 
to  create  a  trust  be  clearly  established,  and  the  object  of  the  trust 
distinctly  manifested.  The  existence  of  a  trust  may  be  established 
by  any  writing  signed  by  the  person  sought  to  be  charged  as  a  trus- 
tee, however  untechnical  or  informal,  if  it  clearly  expresses  the  trust 
and  sufficiently  connects  the  trustee  with  the  subject-matter  of  the 
trust.     4  Kent,  468 ;  Aynesworth  v.  Haldentan,  2  Duv.  565. 

The  deed  from  Lyon  shows  with  reasonable  certainty  the  inten- 
tion to  create  a  trust,  and  when  considered  in  connection  with  the 
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request  addressed  to  the  bishop,  and  the  canon  we  have  quoted, 
every  requisite  of  a  valid  trust  is  established. 

Xor  do  we  perceive  any  tenable  ground  upon  which  we  can  base 
the  conclusion  that  the  trust  was  intended  for  the  benefit  of  the  par- 
ticular congregation  worshiping  at  that  place,  irrespective  of  its 
ecclesiastical  connection,  so  as  to  warrant  the  judicial  decision  that 
a  majority  of  the  congregation  had  a  legal  right  to  take  the  property 
with  it  into  another  church.  That  one  of  that  majority  paid  for 
the  lot  with  his  own  means  may  give  him  and  his  associates  a  strong 
claim  to  it  as  the  repayment  of  the  price  paid  by  him,  but  cannot 
constitute  a  controlling  element  in  the  decision  of  this  case  in  the 
secular  courts.  He  made  his  donation  to  a  local  society  in  union 
with  the  Protestant  Episcopal  Church  in  the  United  States,  and  by 
the  request  addressed  to  the  bishop  to  consecrate  the  house  de- 
clared that  it  had  been  "erected  for  the  celebration  of  divine  wor- 
ship according  to  the  order  of  the  Protestant  Episcopal  Church  in 
the  United  States  of  America  in  its  doctrine,  liturgy,  rights,  min- 
istry and  usages/'  and  requested  that  it  be  so  dedicated,  thereby  de- 
daring  the  beneficiaries  to  be  the  members  of  a  local  society  of 
Christians  worshiping  at  that  place  according  to  the  order  of  the 
Protestant  Episcopal  Church  in  its  doctrine,  liturgy,  rites,  ministry 
and  usages. 

It  is  true  the  lot  is  not  mentioned  in  the  request,  but  the  canon 
provides  that  no  church  shall  be  consecrated  until  the  bishop  is  suf- 
ficiently certified  that  the  ground  on  which  it  is  erected  has  not  only 
been  paid  for  and  freed  from  all  liens  and  encumbrances,  but  secured 
from  the  danger  of  alienation  from  those  who  profess  and  practice 
the  doctrine,  discipline  and  worship  of  the  Protestant  Episcopal 
Church.  This  canon  must  have  been  known  to  the  trustees  when 
they  signed  the  request,  and  they  must  have  intended  to  be  under- 
stood as  tendering  a  house  which,  according  to  the  law  of  the  church, 
could  be  consecrated. 

The  appellants  and  those  they  represent  are  not  members  of  a 
congregation  in  union  with  the  Protestant  Episcopal  Church,  nor  do 
the)-  profess  or  practice  the  doctrine,  discipline  or  worship  accord- 
ing to  the  order  of  that  church.  The  Reformed  Protestant  Episco- 
pal Church  with  which  they  are  in  connection  is  a  distinct  and  sep- 
tate organization,  not  only  in  fact  and  in  name,  but  in  doctrine 
and  policy. 

Xor  do  we  think  the  appellants  can  succeed  on  the  ground  that 
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there  are  no  beneficiaries  answering  the  description  contained  in  the 
writings  evidencing  the  trust.  They  do  not  claim  that  all  the  mem- 
bers of  the  congregation  united  with  them  in  attaching  themselves 
to  the  Reformed  church;  and  the  evidence  shows  that  those  of  its 
members  who  did  not  do  so  have  organized  and  have  demanded 
to  be  put  in  possession,  and  we  will  not  consider,  what  would  other- 
wise bei  a  question,  whether  the  appellees,  McCready  and  Petit, 
holding  the  title  as  trustees,  might  not  control  the  property  and  pre- 
vent its  use  by  persons  not  beneficiaries  of  the  trust.  We  decided  in 
Newman  v.  Proctor,  10  Bush  318,  that  there  being  no  person  or  so- 
ciety answering  the  description  of  beneficiaries  the  action  could  not 
be  maintained,  but  those  who  sued  in  that  case  had  no  title  in  them- 
selves, and  were  charged  with  no  duty  in  respect  to  the  property,  and 
were  therefore  under  the  necessity  to  show  that  they  represented 
persons  who  had  a  right  to  enforce  the  trust.  Not  so  here.  Mc- 
Cready and  Petit  hold  the  property  jointly  with  Merriweather,  and 
are  charged  with  duties  respecting  the  property,  and  an  unquestion- 
able right  to  maintain  the  suit  to  preserve  the  trust. 

Because  the  title  is  in  part  vested  in  them,  it  is  wholly  immaterial 
whether  they  used  to  be  or  ever  were  members  of  the  congregation 
or  were  selected  by  it  as  trustees  or  not.  The  majority  of  the  con- 
gregation having  united  with  the  Reformed  church  divested  them- 
selves of  all  interest  in  the  property.  This  is  not  a  case  for  the  ap- 
plication of  the  statute  respecting  a  division  or  schism  in  a  church. 
Schism  is  a  breach  of  unity  between  persons  of  the  same  religious 
faith  without  any  disturbance  of  the  relation  of  either  party  with 
the  denomination  of  Christians  with  which  the  whole  societv  was 
previously  connected.     McKinney  v.  Griggs,  5  Bus  401. 

No  objection  was  taken  in  the  court  below  on  account  of  defect 
of  parties,  and  any  that  might  have  been  argued  wras  waived.  We 
cannot  enter  into  the  question  whether  it  is  a  hardship  that  the  ap- 
pellants should  lose  property  paid  for  by  one  of  their  number.  What- 
ever he  invested  he  unconditionally  donated  to  the  use  of  a  congre- 
gation worshiping  according  to  the  order  of  the  Protestant  Episco- 
pal Church  in  the  United  States,  and  this  court  has  no  alternative, 
but  must  adjudge  the  rights  of  the  parties  according  to  the  law  of 
the  land. 

Since  the  foregoing  was  written  the  case  has  been  fully  and  ably 
reargued.  After  listening  to  the  last  argument  we  thought  that,  as 
the  deed  did  not  prescribe  the  use  for  which  the  property  was  to  be 
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held,  and  as  the  congregation  was  not  at  the  date  of  the  deed  in 
union  with  any  ecclesiasticism,  and  its  right  to  the  use  did  not  orig- 
inally depend  on  such  union,  its  rights  could  not  be  affected  by  the 
acts  of  the  trustees  in  tendering  and  causing  the  property  to  be  con- 
secrated to  the  use  of  a  congregation  worshiping  according  to  the 
order  of  the  Protestant  Episcopal  Church.  But  upon  further  reflec- 
tion we  have  become  satisfied  that  the  record  discloses  facts  which 
show  that  whatever  may  have  been  the  rights  of  the  congregation 
they  must  be  held  to  have  assented  to  what  the  trustees  did,  and  to 
be  bound  by  such  assent. 

The  consecration  of  the  church  was  a  solemn  public  act,  and  may 
be  safely  presumed  to  have  been  performed  in  the  presence  of  a 
large  part  of  the  congregation,  and  to  have  been  known  to  all.  That 
rite  was  performed  in  December,  1871,  without  objection,  as  far 
as  appears  from  any  source,  made  at  the  time  or  afterwards,  and 
the  congregation,  with  knowledge  of  the  consecration  and  the  law 
and  usage  of  the  church  and  the  acts  of  the  officers  of  the  congrega- 
tion under  which  it  was  performed,  continued  without  objection  un- 
til July,  1874,  to  be  represented  in  the  convention  of  the  diocese 
and  in  its  connection  with  the  church  at  large.  We  think  we  would 
do  violence  to  these  facts  to  hold  that  although  the  acts  of  the  trus- 
tees in  tendering  and  causing  the  property  to  be  dedicated  was  a 
declaration  of  the  uses  for  which  it  was  conveyed  sufficient  to  bind 
them,  they  did  not  bind  the  congregation  because  the  trustees  had 
no  power  to  make  such  a  declaration.  On  the  contrary,  the  facts 
and  circumstances  leave  no  room  to  doubt  that  what  the  trustees 
did  was  at  the  time  understood  and  approved  by  the  congregation, 
and  having  been  so  long  passively,  at  least,  recognized  as  correct, 
it  should  be  held  to  have  been  done  with  the  approval  of  the  entire 
congregation ;  and  so  whatever  the  original  design  may  have  been, 
all  must  be  regarded  as  concurring  in  the  acts  of  the  trustees  procur- 
ing the  consecration  which  forever  dedicated  the  property  to  the  use 
of  the  congregation  worshiping  according  to  the  order  of  the  Pro- 
testant Episcopal  Church  of  the  United  States. 

The  judgment  must  therefore  be  affirmed. 

Humphrey  &  Marshall,  F.  M.  Huffaker,  for  appellants. 

Simerall  &  Bodley,  for  appellees. 
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Cloveport  Coal  &  Oil  Company  v.  William  Kingsbury. 

4 

Liability  of  Corporations. 

The  capital  and  property  of  a  corporation,  although  it  may  liave 
ceased  to  exist,  is  a  trust  fund  for  its  creditors,  and  will  be  seized 
by  a  court  of  equity  and  applied  to  the  payment  of  its  debts. 

Statute  of  Limitations. 

When,  by  reason  of  the  dissolution  of  a  corporation,  and  its  officers, 
agents  and  managers  having  left  the  state,  there  was  no  one  left 
upon  whom  to  serve  process,  the  statute  of  limitations  ceased  to 
run  against  one  having  a  cause  of  action  against  it. 

APPEAL  FROM  BRECKINRIDGE  CIRCUIT  COURT.     * 

November  12,  1878. 

Opinion  by  Judge  Pryor: 

The  rule  of  the  common  law,  say  Angell  &  Ames  on  Corpora- 
tions, in  relation  to  the  debts  of  a  corporation,  has  become  obsolete 
and  odious,  and  at  this  day  the  equitable  rule  is  that  the  capital  and 
property  of  a  corporation,  although  it  may  have  ceased  to  exist,  is  a 
trust  fund  for  its  creditors  and  will  be  seized  by  a  court  of  equity 
and  applied  to  the  payment  of  its  jiebts. 

There  is  no  pleading  in  this  case  alleging  any  other  indebtedness 
by  this  corporation  than  that  asserted  by  the  appellee,  and  no  sug- 
gestion of  record  that  this  case  go  to  the  master  to  adjust  the  affairs 
of  the  corporation.  The  record  may  show  an  indebtedness  other 
than  the  claim  asserted,  but  these  creditors  are  not  before  the  court 
or  asking  any  relief,  and  besides,  if  they  have  a  claim  in  the  trust 
fund  this  judgment  cannot  prejudice  the  rights  of  the  appellants,  as 
they  are  not  creditors. 

The  fact  that  there  was  no  one  to  sue  after  the  year  1862,  by  rea- 
son of  the  dissolution  of  the  corporation  and  its  managers,  agents 
and  stockholders  leaving  the  state  at  that  time,  obstructed  the  right 
of  recovery  or  the  remedy  afforded  the  appellee,  and  the  statute 
ceased  to  run  against  his  claim.  It  is  evident  that  the  appellant 
prosecuted  the  action  on  the  notes  without  any  authority,  and  when 
it  was  not  the.  real  owner.  It  has  not  attempted,  although  the  sale 
made  to  it  was  affirmed  as  late  as  the  year  1862,  and  the  charge  of 
fraud  and  want  of  ownership  distinctly  made,  to  show  any  other 
evidence  of  its  right  to  the  notes  than  the  bare  assignment.  The 
testimony  of  Adams  and  Bennett,  the  only  parties  outside  of  the 
corporation  who  ought  to  have  some  knowledge  of  the  transaction, 
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conduces  to  the  conclusion  that  these  notes  did  not  belong  to  the 
appellant,  and  if  they  did  some  of  the  officers  or  stockholders  of  the 
corporation  could  have  given  a  statement  of  the  manner  in  which 
the  appellant  became  the  owner,  and  relieved  this  case  of  the  mys- 
tery ixj  regard  to  the  notes  for  which  the  land  in  controversy  was 
sold.  The  account  of  the  appellee  is  proven  at  least  to  such  an  ex- 
tent as  warranted  the  judgment  below. 

The  original  action  instituted  by  the  appellee  for  the  recovery  of 
the  land  by  reason  of  a  sale  under  a  former  attachment  for  the  same 
debt,  is  no  bar  to  the  recovery  here.  That  record  shows  an  offer  to 
litigate  this  question,  and  at  the  instance  of  the  appellant  or  its  ten- 
ant the  amended  pleading  presenting  the  issue  was  refused  to  be 
filed.  The  tenant  of  appellant  had  entered  under  a  purchase  made 
from  the  defunct  corporation,  and  the  court  in  that  case  said,  in  sub- 
stance, it  mattered  not  how  much  fraud  was  practiced  by  the  appel- 
lant with  reference  to  the  land,  the  appellee  must  seek  his  remedy 
against  the  appellant  in  an  original  action.  The  sale  of  this  land 
was  confirmed  to  appellant  in  1868.  The  notes  are  assigned  without 
date  to  the  assignment.  Appellee  says  that  he  did  not  discover  the 
fraud  of  the  appellant  until  Adams  and  Bennett  testified,  and  we 
think  the  statute  has  not  run  against  either  the  account  or  the  right 
of  the  creditor  to  assert  his  claim  against  the  trust  fund.  The  judg- 
ment is  therefore  affirmed. 

Kinchelve  &  Eskridge,  for  appellant. 

Williams  &  Brown,  for  appellee. 


Henry  McClughan  v.  W.  B.  Cundiff. 

Sale  of  Real  Estate — Vendor's  Lien — Renewal  of  Lien  Notes. 

A  vendor,  who  In  his  conveyance  of  real  estate  retains  a  lien  for 
the  balance  of  purchase  money,  does  not  lose  his  lien  by  taking  new 
notes.  The  lien  goes  with  the  debt  into  the  hands  of  its  owner  and 
the  assignment  of  such  notes  carries  with  it  such  lien. 

APPEAL  FROM  BULLITT  CIRCUIT  COURT. 

November  13,  1878. 

Opinion  by  Judge  Elliott: 

H.  A.  Mooney  sold  a  tract  of  land  to  the  two  McClughans  and 
conveyed  it  to  them,  reserving  a  lien  for  the  five  annual  payments  of 
$600  each. 


120  Kentucky  Opinions.  [November, 

Three  of  the  notes  evidencing  Mooney's  claim  were  assigned  to 
appellant,  and  all  of  the  two  notes  which  he  retained  were  paid  ex- 
cept $200,  and  he  thereupon  surrendered  the  two  notes  of  $600  each 
first  due  on  the  land  to  W.  M.  McClughan,  Sr.,  who  then  owned  all 
the  land  for  which  they  were  executed,  and  as  there  was  a  balance 
due  on  them  for  $200  he  took  McClughan's  note  for  this  sum,  pay- 
able at  a  certain  time  and  place  in  cord  wood. 

Soon  after  its  execution  this  note  was  sold  and  transferred  to  ap- 
pellee. After  the  execution  of  this  $200  note,  W.  M.  McClughan 
sold  and  conveyed  to  appellant  the  land  he  had  bought  from  Mooney 
in  payment  of  the  three  notes  for  the  purchase. money  held  by  him, 
and  at  the  time  of  this  sale  to  McClughan  by  McCubbin  the  evidence 
conduces  to  prove  that  McCubbin  represented  that  the  notes  due  to 
McClughan  were  all  that  he  owed  on  the  land. 

But  the  evidence  of  McCubbin  and  Straus  both  conduce  to  prove 
that  appellant  knew  before  McCubbin  conveyed  to  him  that  the  $200 
note  was  not  paid,  and  that  appellee  claimed  that  he  had  an  enforci- 
ble  lien  on  the  land  for  payment. 

We  do  not  think  that  Mooney  lost  his  lien  by  taking  a  new  note 
for  the  balance  of  the  purchase  money  secured  by  the  deed  to  Mc- 
Cubbin. The  modern  doctrine  is  that  the  lien  goes  with  the  debt 
into  the  hands  of  its  owner,  and,  as  appellee  purchased  the  note  and 
the  same  was  assigned  to  him,  the  lien  passed  to  him  with  the  note. 

As  the  court  of  equity  could  alone  enforce  this  lien,  the  equitable 
action  was  proper ;  and  as  neither  of  the  parties  asked  that  the  dam- 
ages be  assessed  by  a  jury,  the  chancellor  had  a  right  to  assess  them, 
and  he  fixed  the  balance  of  the  claim  at  its  true  amount  under  the 
proof. 

Although  it  is  doubtful  as  to  whether  appellee  could  recover  and 
enforce  his  lien  by  virtue  of  the  lien  reserved  in  the  deed  of  Mooney 
to  McCubbin,  still  we  think  from  the  evidence  that  appellant,  be- 
fore his  purchase,  had  actual  notice  of  this  claim,  and  this  relieves 
this  court  of  a  close  examination  of  the  question  of  appellee's  right 
to  enforce  the  lien  without  proof  of  actual  notice  of  it  brought  home 
to  appellant. 

Wherefore  the  judgment  of  the  lower  court  is  pfftrmed. 

R.  J.  Meyler,  for  appellant    F.  P.  Straus,  for  appellee. 
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J.  M.  Bryant  v.  America  L.  Joyce. 

Appeals — Motion  for  New  Trial. 

Nothing  is  brought  before  the  court  of  appeals  in  an  appeal  where 
no  motion  for  a  new  trial  has  been  made,  except  the  pleadings,  ver- 
dict and  judgment,  and  the  grounds  alleged  must  be  specific  as  to 
the  errors  relied  upon  for  a  reversal. 

Assignment  of  Errors. 

An  assignment  that  the  verdict  is  against  the  law  and  the  evidence 
will  only  authorize  this  court  to  consider  the  evidence  on  which  the 
verdict  is  based. 

APPEAL  FROM  JEFFERSON  COURT  OF  COMMON  PLEAS. 

November  14,  1878. 

Opinion  by  Judge  Pryor: 

It  is  now  too  late  to  question  the  practice  of  this  court,  estab- 
lished by  a  current  of  uniform  decisions,  as  to  the  nature  and  char- 
acter of  the  grounds  on  which  a  motion  for  a  new  trial  must  be 
heard  in  the  court  blow.  Nothing  is  brought  before  this  court 
where  no  motion  for  a  new  trial  has  been  made,  except  the  plead- 
ings, verdict  and  judgment,  and  the  grounds  alleged  must  be  spe- 
cific as  to  the  errors  relied  on.  That  the  court  erred  in  refusing  or 
giving  instructions  will  be  deemed  insufficient,  or  that  the  court  per- 
mitted incompetent  evidence  to  go  to  the  jury,  or  excluded  evidence 
that  should  have  gone  to  the  jury. 

That  the  verdict  is  against  the  law  and  evidence  will  authorize 
this  court  to  consider  only  the  evidence  on  which  the  verdict  is  based, 
and  if  there  are  no  valid  grounds  for  a  new  trial  in  the  court  below, 
the  defect  cannot  be  cured  by  an  assignment  of  errors.  It  is  not  as- 
signed for  error  in  this  court  that  the  verdict  is  unsustained  by  the 
evidence,  and  the  judgment  that  it  is  erroneous,  considering  the  ex- 
ceptions regarded  as  error,  were  properly  taken.  It  might  possibly 
be  implied  that  the  judgment  or  verdict  was  erroneous  from  the  ex- 
ceptions made  in  regard  to  the  instructions,  if  this  had  been  assigned 
as  a  ground  for  a  new  trial  in  the  court  below.  If  under  the  errors 
assigned  this  court  can  go  so  far  as  to  consider  the  evidence,  it  then 
results  that  in  all  the  proof  introduced  on  the  issue  of  title,  posses- 
sion and  boundary,  there  is  sufficient  testimony  to  sustain  the  ver- 
dict.   The  court  below  so  regarded  in  overruling  the  motion  for  a 
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new  trial,  and  that  there  is  a  conflict  in  this  testimony  there  can  be 
no  doubt.    The  judgment  is  therefore  affirmed. 

Harper  v.  Harper,  10  Bush  447;  McLain  v.  Dibble  &  Co.,  13 
Bush  297;  Maxwell  v.  Dudley,  13  Bush  403. 

Bullock  &  Anderson,  Barr,  Goodloe  &  Humphrey,  L.  Dodd,  for 
appellant. 

Bullitt  &  Bullitt,  Harris,  for  appellee. 


John  D.  Hearn,  et  al.,  v.  Covington  City  Council. 

Mandamus — Discretion  of  City  Council. 

Where  the  general  assembly,  by  an  act,  provided  that  the  city  of 
Covington  might  submit  the  question  to  a  vote  of  the  citizens,  as  to 
whether  the  city  would  issue  its  bonds  in  a  sum  not  exceeding  $800,- 
000  to  construct  a  bridge  across  the  Ohio,  and  after  a  majority  of  the 
votes  were  cast  in  the  affirmative  the  city  council  ascertained  that 
the  bridge  would  cost  largely  more  than  the  sum  named,  and  that 
the  consent  of  the  state  of  Ohio  had  not  been  secured  to  erect  such 
bridge,  the  council  has  the  right  in  the  use  of  its  discretion  to  re- 
fuse to  let  such  contract,  and  to  issue  the  bonds. 

APPEAL  FROM  KENTON  CHANCERY  COURT. 

November  15,  1878. 

Opinion  by  Judge  Pryor  : 

At  the  start  of  the  institution  of  this  suit  for  a  mandamus  against 
the  council  of  the  city  of  Covington,  there  had  been  no  money  ex- 
pended, so  far  as  this  record  shows,  in  the  constrction  of  a  bridge 
across  the  Ohio  river,  or  any  liability  whatever  incurred  by  the  city 
on  account  of  the  contemplated  improvement.  A  majority  of  the 
votes  polled  at  an  election  held  in  the  city  favored  some  legislation 
that  would  authorize  the  construction  of  the  improvement,  and  ex- 
penditure of  $800,000  for  that  purpose,  the  money  to  be  raised  by  the 
issuance  and  sale  of  the  bonds  of  the  city.  Application  was  made  to 
the  legislature  of  the  state,  and  a  law  enacted  investing  the  city  with 
the  power  to  contract  for  the  construction  of  the  bridge  through 
the  agencies  and  in  the  manner  designated  by  the  act.  The  city 
council  was  required  to  submit  the  question  to  the  voters  of  the  city 
as  to  their  willingness  to  assume  the  payment  of  an  annual  tax,  to 
meet  the  interest  on  the  bonds  to  be  issued,  and  to  constitute  a  sink- 
ing fund  for  the  payment  of  the  principal  debt.     The  act  reciting 
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"When  the  election  shall  be  ordered  and  notice  thereof  given  by  the 
city  council  at  such  time  and  in  such  mode  as  the  council  shall  direct, 
and  upon  a  majority  favoring  the  tax,  the  bonds  shall  be  issued  and 
sold  and  the  tax  levied  and  collected."  Trustees  were  required  to 
issue  and  sell  the  bonds,  who  were  to  be  appointed  for  that  and  other 
purposes  by  the  judges  of  the  Kenton  circuit  and  county  courts  and 
the  mayor  of  the  city.  The  city  council  undertook  to  carry  out  the 
provisions  of  the  law  by  passing  an  ordinance  designating  the  time 
and  place  for  an  election,  and  calling  on  the  voters  to  express  them- 
selves for  or  against  the  levy  of  the  tax. 

This  ordinance  was  afterwards  repealed,  and  the  present  appel- 
lants, believing  that  the  city  council  was  not  acting  in  good  faith, 
asked  that  they  be  compelled  to  order  the  election  as  required  by 
the  enactment.  The  reasons  given  by  the  council  for  its  action  are : 
1st.  They  had  ascertained  by  a  committee  appointed  for  that  pur- 
pose that  the  structure  contemplated  would  cost  one  million  five 
hundred  thousand  dollars,  instead  of  eight  hundred  thousand; 
2d.  No  legislation  had  been  obtained  from  the  state  of  Ohio  author- 
izing the  construction  of  the  bridge  or  any  part  of  it  within  the  limits 
of  that  state.  3d.  The  city  was  then  indebted  about  one  million 
of  dollars,  and  the  interest  was  being  paid  by  the  levy  of  an  annual 
tax,  and  to  increase  the  burden  would  be  oppressive  on  the  citizens. 

It  seems  that  the  site  for  the  bridge  had  neither  been  selected  or 
obtained,  and  the  expenditure  necessary  to  its  completion  not  made 
the  subject  of  inquiry  until  the  vote  for  a  levy  of  the  tax  was  about 
to  be  polled.  No  preliminary  step  was  taken  to  secure  this  large 
expenditure  of  money,  in  completing  an  improvement  deemed  of 
so  much  importance  to  the  city  of  Covington ;  and  it  is  now  de- 
manded as  a  matter  of  right  that  the  council  shall  place  the  city  in 
a  condition,  where  its  bonds  can  be  issued  for  $800,000  and  placed 
on  the  market,  when  it  is  evident  that  the  assumption  of  such  a 
heavy  burden  is  but  the  beginning  of  the  expenditure  for  such  an 
improvement.  The  location  of  the  bridge  has  not  been  fixed — the 
right  of  property  secured  for  the  purpose  or  the  consent  of  the  state 
of  Ohio  obtained  to  its  construction. 

It  is  insisted  by  appellants  that  the  council  has  no  discretion  with 
reference  to  the  vote  upon  the  question,  and  the  legislative  will 
having  been  consulted  both  as  to  the  means  necessary  to  construct  the 
bridge,  and  the  benefits  to  be  derived  from  it,  there  is  no  alternative 
left  but  to  place  the  city  in  a  condition  to  make  the  expenditure. 
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The  legislature  was  only  asked  to  invest  the  city  with  the  power  to 
construct  the  improvement  through  its  properly  constituted  agencies 
at  a  cost  not  exceeding  eight  hundred  thousand  dollars ;  and  to  ad- 
judge that  these  having  control  of  the  financial  interests  of  the  city 
are  divested  of  all  discretion,  and  must  expend  the  money  or  take 
such  steps  as  will  enable  others  to  expend  it,  although  insufficient  to 
complete  the  structure,  would  be  a  disregard  of  the  plain  meaning 
and  object  of  the  law.    Every  statute  should  be  construed  according 
to  its  meaning,  and  the  intention  of  the  lawmakers  followed   with 
reason.    The  legislature  never  designed  that  the  city  council  should 
take  any  step  by  which  the  bonds  of  the  city  amounting  to  $800,000 
could  be  issued  to  build  the  bridge,  when  it  was  made  apparent  to  the 
council  that  the  expenditure  would  be  useless  unless  the  burden  was 
increased  to  twice  the  amount  in  order  to  its  completion.     The 
mere  authority  to  contract  did  not  take  from  the  city  legislature  all 
discretion  over  the  subject.     The  interest  now  annually  paid   by 
the  city  is  not  less  than  seventy  thousand  dollars,  and  to  have 
doubled  this  tax  in  the  way  of  interest,  to  say  nothing  of  the  increase 
of  the  principal  debt,  would  not  only  have  been  onerous,  but  resulted 
in  levying  a  tax  for  no  purpose,  unless  the  principal  sum  for  con- 
structing the  bridge  could  have  been  increased  to  one  and  a  half 
million  of  dollars.    The  city  council  had  the  right  to  decline  to  act 
under  the  law.    The  judgment  below  is  therefore  affirmed. 

Charles  T.  Eginton,  W.  W.  Cleary,  for  appellants. 

Steveson  &  O'Hara,  for  appellees. 


Alexander  Hannah  v.  Hiram  Baker,  et  al. 

Bond  for  Deed — Parol  Contract  of  Sale  of  Land. 

The  effect  of  a  bond  for  a  deed  cannot  be  avoided  by  proof  of  a 
parol  rescission,  for  such  a  contract  is  within  the  statute  of  frauds 
and  cannot  be  enforced. 

Parol  Contract  to  Rescind  Executory  Contract. 

A  parol  contract  to  rescind  an  executory  contract  for  the  sale  of 
land  may  sometimes  be  set  up  as  a  defense,  but  it  cannot  be  proved 
to  enable  a  plaintiff  to  recover  in  ejectment. 

APPEAL   FROM   CARTER   CIRCUIT   COURT. 


November  16,  1878. 
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Opinion  by  Judge  Cofer  : 

The  appellees  alleged  that  the  appellants  were  in  possession  of  a 
part  of  the  land  sued  for,  claiming  it  as  their  own,  and  it  appears 
from  the  evidence  that  the  93  acres  adjoins  the  tract  on  which  ap- 
pellant, Alexander  Hannah,  resides,  and  also  adjoins  the  tract  on 
which  Robert  Baker  resided  and  on  which  some  of  the  appellees 
now  reside.  When  Robert  Baker  executed  the  bond  to  Hannah,  and 
the  latter  took  possession  of  a  part  by  enclosure,  if  not  by  the  simple 
fact  that  he  resided  on  adjoining  land,  he  was  in  constructive  pos- 
session of  the  whole  tract;  and  although  his  possession  may  not 
have  been  adverse  to  Baker,  yet  it  was  his  possession  and  not 
Baker's.  And  Baker's  bond  still  held  by  Hannah  must  defeat  an 
action  by  Baker's  heirs  to  recover  the  land,  and  they  cannot  avoid 
it  by  proof  of  a  parol  rescission,  for  such  a  contract  is  within  the 
statute  of  frauds  and  cannot  be  enforced.  True,  the  Bakers  still  hold 
the  legal  title  in  trust  for  Hannah,  and  they  cannot  set  up  a  title 
thus  held  and  recover  on  it  against  those  for  whom  they  hold. 

A  parol  contract  to  rescind  an  executory  contract  for  the  sale  of 
land  may  sometimes  be  set  up  as  a  defense,  but  we  are  not  acquainted 
with  any  case  holding,  or  with  any  legal  principle  upon  which  it  can 
be  held,  that  such  a  contract  can  be  proved  to  enable  a  plaintiff  to 
recover  in  ejectment. 

If  there  was  a  parol  rescission,  and  the  possession  was  in  fact 
surrendered  in  execution  of  that  contract,  and  appellants  afterward 
entered  on  the  land,  ejectment  might  be  maintained  on  the  pos* 
session  acquired  by  the  surrender  and  subsequent  occupation  by  the 
plaintiffs;  but  there  is  no  evidence  of  any  such  possession  in  them 
subsequent  to  the  alleged  rescission. 

The  execution  of  the  bond  by  Robert  Baker  was  not  questioned, 
and  there  being  no  evidence  of  a  surrender  of  the  possession  by 
Hannah  or  of  actual  possession  by  Baker  or  his  heirs,  no  ground  for 
a  recovery  was  made  out  and  the  court  should  have  directed  the  jury 
to  find  for  the  defendants. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial  upon 
principles  not  inconsistent  with  this  opinion. 
E.  F.  Dulin,  William  Bowling,  for  appellant. 
E.  B.  Wilhoit,  for  appellees. 
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Morg  T.  Duncan's  Trustee  v.  City  of  Louisville, 

Recovery  of  Taxes  Paid. 

In  the  absence  of  fraud  or  mistake,  taxes  voluntarily  paid  to  the 
proper  authorities  cannot  be  recovered. 

Power  of  Courts  to  Correct  Erroneous  Assessments. 

The  courts  have  no  power  in  a  collateral  proceeding  to   inquire 
into  the  correctness  of  the  valuations  made  by  the  city  assessors. 

APPEAL  FROM  LOUISVILLE  CHANCERY  COURT. 

November  18,  1878. 

Opinion  by  Judge  Cofer  : 

This  anomalous  proceeding  was  instituted  to  recover  back  money 
paid  to  the  city  as  taxes  on  certain  property  belonging  to  the  estate 
of  John  L.  Martin,  deceased,  on  the  ground  that  the  property  was 
assessed  at  greatly  more  than  its  value  for  the  years  1857  to  1874, 
inclusive. 

Neither  fraud  nor  mistake  is  alleged.  The  ground  for  relief 
seems  to  be  that  the  beneficiaries  for  whom  the  property  was  held 
were  infants  or  married  women,  or  were  absent  from  Louisville  on 
business  or  pleasure  a  great  part  of  the  time  during  which  these 
alleged  excessive  collections  were  made.  It  does  not  appear  who 
paid  the  taxes.  If  Martin's  executors  paid  them,  as  we  assume  from 
the  allegation  that  they  held  the  property  up  to  1874,  when  deeds  of 
partition  were  made  to  Martin's  devises,  it  does  not  appear  upon 
what  ground  the  appellants  claim  to  be  entitled  to  recover  back  a 
part  of  the  money  so  paid. 

But  a  more  serious  objection  exists  in  the  fact  that  the  courts  have 
no  power  thus  collaterally  to  inquire  into  the  correctness  of  the 
valuations  made  by  the  city  assessors.  If  such  power  exists  in  one 
case  it  exists  in  every  case,  not  only  in  Louisville  but  in  every  city, 
town  and  county  in  the  state,  in  which  a  local  ad  valorem  tax  is 
levied,  and  the  result  would  be  that  the  whole  judicial  force  of 
the  state  would  be  unequal  to  the  task  of  revising  the  action  of 
local  commissioners  of  tax. 

When  a  mode  of  contesting  assessments  is  provided  by  statute 
that  mode  must  be  pursued.  When  no  other  is  provided,  the  body 
imposing  the  tax  may  have  authority,  if  applied  to  in  convenient 
season  to  correct  such  errors,  but  whoever  else  may  or  may  not 
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have  it,  it  is  certain  courts  of  chancery  have  it  not  unless  it  be 
conferred  by  statute,  which  is  not  claimed. 

The  judgment  must  therefore  be  affirmed. 

B.  Duncan,  for  appellant.     T.  L.  Bennett,  for  appellee. 


James  Greenwade  v.  Commonwealth. 

Criminal  Law — Homicide. 

Where  in  a  murder  case  the  evidence  indicates  that  the  killing 
was  done  by  one  not  indicted  with  the  accused  and  where  the  in- 
dictment contains  no  specific  charge  that  the  accused  was  present 
aiding  and  abetting  the  commission  of  the  crime,  an  Instruction  is 
erroneous  which  says  to  the  jury  in  substance,  that  if  the  accused 
was  present,  aiding  in  the  commission  of  the  crime,  he  was  as  guilty 
as  the  man  who  did  the  killing.  In  the  absence  of  the  indictment 
of  the  other  man  and  in  the  absence  of  a  charge  against  the  accused 
of  aiding  and  abetting,  before  he  can  be  found  guilty  it  must  be 
found  that  he  fired  the  shot  that  killed  the  deceased. 

Evidence  of  Conversation. 

Where  the  commonwealth  in  a  criminal  case  introduces  a  part  of 
a  conversation  had  with  the  defendant,  the  defense  has  the  right  to 
give  the  whole  of  the  conversation  and  to  explain  it  fully. 

Evidence  Inadmissible. 

Where  no  difficulty  had  occurred  between  the  accused  and  the  per- 
son killed,  and  no  threat  or  demonstration  of  anger  had  been  made 
by  the  accused  toward  any  one,  it  was  error  to  admit  evidence  of 
a  witness  that  on  the  day  of  the  killing  the  defendant  had  said, 
"That  he  could  shoot  a  man  just  to  see  him  kick,"  where  the  witness 
said  that  the  words  were  spoken  in  a  jocular  manner  and  no  refer- 
ence to  the  accused  or  any  one  else,  and  the  accused  was  in  a  good 
humor  and  laughing  at  the  time. 

APPEAL  FROM  BATH  CIRCUIT  COURT. 
November  19,  1878. 

Opinion  by  Judge  Pryor  : 

The  appellant,  Greenwade,  being  accused  of  the  murder  of 
Ballard  Elam  in  the  county  of  Morgan  on  the  18th  of  February, 
J875i  was  indicted  by  thev  grand  jury  of  that  county  for  the  of- 
fense, and  upon  his  trial  was  convicted  of  manslaughter  and  sen- 
tenced to  the  state  prison  for  the  period  of  twenty-one  years. 

The  facts  conduce  to  show  that  on  the  evening  of  the  18th  of 
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February,  1875,  the  appellant,  the  deceased  Elam,  and  one  Powell 
Henry,  were  in  company  with  each  other  nearly  the  entire  evening, 
in  the  town  of  West  Liberty,  and  all  of  them  under  the  influence 
of  liquor.  That  Henry  and  the  deceased  were  engaged  in  quarrel- 
ing much  of  the  time,  resulting  finally  in  a  fight  between  the  two, 
the  appellant  being  present,  and  is  shown  to  have  had  a  pistol ;  but 
whether  he  used  it  or  gave  it  to  others  does  not  appear.  A  witness 
states  that  after  some  abusive  epithets  applied  by  the  deceased  to 
Henry,  he  saw  the  hand  of  the  accused  with  a  pistol  in  it,  and  his 
arm  extended  toward  Henry  as  if  he  was  trying  to  hand  it  to  him. 
The  three  left  the  place  where  the  fight  took  place,  going  a  short 
distance,  when  two  reports  of  a  gun  or  pistol  were  heard  near  where 
these  parties  were,  and  the  deceased  found  a  few  minutes  afterward 
shot  through  the  body  and  in  a  dying  condition.  It  was  dark  when 
the  deceased  was  shot,  and  no  one  except  the  parties  implicated  were 
present  when  the  firing  took  place.  The  accused  walked  from 
where  the  shooting  occurred  a  distance  of  some  twenty  or  thirty 
yards,  and  stated  that  Henry  had  shot  the  deceased.  Much  testi- 
mony was  introduced  showing  the  acts  and  conduct  of  these  parties 
during  the  evening,  that  will  not  be  noticed  or  its  effects  discussed, 
as  the  case  must  go  back  for  another  trial. 

The  indictment  charges  the  accused  with  the  murder  of  the 
deceased  by  shooting  him  with  a  pistol  in  the  usual  form,  and  upon 
the  trial  of  the  case,  the  principal  ground  of  defense  was  that  Henry 
killed  the  deceased  and  not  the  accused. 

The  court  instructed  the  jury,  in  substance,  that  if  the  appellant 
was  present,  aiding  in  the  commission  of  the  crime,  he  was  as  guilty 
as  Henry,  and  to  this  instruction  an  exception  was  taken,  based 
upon  the  idea  that,  as  Henry  was  not  indicted  with  the  accused,  and 
as  there  was  no  specific  allegation  that  the  latter  was  present  aiding 
and  abetting  the  commission  of  the  crime,  he  must  be  shown  to  have 
fired  the  shot  that  killed  the  deceased  before  the  commonwealth  was 
entitled  to  a  conviction.  If  this  was  the  only  error  complained  of, 
this  court  would  sustain  the  judgment  below.  Although  indicted  as 
principal  in  the  first  degree  a  party  can  be  convicted  as  a  principal  in 
the  second  degree ;  and  if  Henry  had  been  jointly  indicted  with  the 
appellant,  both  as  principals  in  the  first  degree,  the  same  argument 
could  be  adduced  with  equal  force  against  the  conviction  of  the  ac- 
cused. If  the  testimony  conduced  to  show  that  Henry  did  the  shoot- 
ing counsel  would  say  that  the  accused  should  be  discharged  be- 
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cause  the  indictment  failed  to  notify  him  of  the  particular  offense 
of  which  he  was  asked  to  be  convicted,  viz. :  of  aiding  and  abetting 
Henry  in  the  shooting  of  Ballard  Elam. 

The  killing  of  deceased  was  the  act  of  all  engaged  in  it,  whether 
as  principal  in  the  first  degree  or  as  aiders  and  abettors. 

The  blow  or  shot  causing  the  death  or  injury  is  in  contemplation 
of  law  the  act  of  all  the  parties  engaged  in  it,  whether  as  principals 
in  the  first  or  second  degree.  There  is  no  necessity  for  making  any 
distinction  in  an  indictment  for  either  murder  or  manslaughter 
between  the  parties  charged  with  the  offense.  All  who  participate 
or  aid  in  the  commission  of  the  crime  are  guilty ;  and  although  one 
may  be  guilty  of  murder  and  the  other  of  manslaughter  by  reason  of 
the  killing,  an  indictment  for  the  murder  of  the  person  slain,  charg- 
ing all  as  principals  in  the  usual  form,  is  a  sufficient  statement  of  the 
acts  constituting  the  offense  to  enable  those  accused  to  know  what  is 
intended  and  prepare  for  their  defense;  and  if  one  only  is  indicted, 
although  he  may  not  be  the  actual  perpetrator  of  the  crime,  he  may 
be  convicted  under  such  an  indictment.  1  Wharton  on  Criminal 
Law,  130. 

By  the  instructions  based  on  the  hypothesis  that  the  shooting  was 
done  by  Henry,  the  court  below  seems  to  have  omitted  any  instruc- 
tion that  would  authorize  the  jury  to  find  the  accused  guilty  of 
manslaughter.  As  was  said  by  this  court  in  the  case  of  Mickey  v. 
Commonwealth,  9  Bush  593,  in  discussing  the  effect  of  an  instruc- 
tion in  a  case  like  this,  that  the  one  aiding  and  abetting  may  have 
acted  upon  sudden  impulse  without  malice  on  his  part,  and  in 
ignorance  of  the  malicious  motives  of  those  who  actually  fired  the 
shots;  if  so  he  is  guilty  of  manslaughter  and  not  of  murder.  It  may 
be  murder  in  the.  party  striking  the  fatal  blow  and  manslaughter  on 
the  part  of  the  abettor.  This  is  not  error,  as  the  record  is  now 
presented,  but  upon  the  return  of  the  case  upon  a  like  state  of  facts 
an  instruction  should  be  given  embracing  this  view  of  the  issue. 

The  second  error  complained  of  is  that  during  the  progress  of 
the  trial  the  commonwealth  introduced  Frank  Thomas,  who  stated 
that  on  the  evening  of  the  shooting  a  short  time  before  it  was  dark 
the  accused  handed  him  a  pistol  to  load ;  that  he  did  load  it  and 
left  it  in  Kendall's  grocery,  etc.  On  cross-examination  the  witness 
was  asked  if  the  accused  stated  at  the  time  why  he  wanted  it  loaded. 
The  attorney  for  the  commonwealth  objected  to  the  witness  answer- 
ing the  question,  and  his  objection  was  sustained.     The  accused 
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avowed  by  his  counsel  he  could  prove  by  the  witness  that  when  he 
handed  him  the  pistol  he  told  him  he  was  going  that  night    to 
McGinn's  a  distance  of  five  or  six  miles  to  see  about  some  hogs, 
and  that  as  it  was  rather  a  bad  country  where  McGinn  lived,   he 
wanted  his  pistol  loaded.     The  object  the  commonwealth  had    in 
view  by  this  testimony  was  to  create  the  presumption  of  malice, 
as  well  as  to  repel  the  idea  that  Henry  was  the  guilty  party,  and  it 
was  therefore  proper  to  permit  anything  that  was  said  by  the  accused 
to  the  witness  at  the  time  the  request  to  load  the  pistol  was  made, 
in  order  to  explain  why  he  had  the  weapon  in  his  possession,  and  the 
purpose  for  which  he  wished  it  loaded.    Whether  his  intentions  in 
regard  to  the  use  of  the  pistol  were  expressed  in  good  faith  was  a 
question  for  the  jury  to  decide,  and  the  commonwealth  certainly  had 
no  right  to  confine  the  witness  to  so  much  of  the  statement  made  by 
the  accused  as  might  conduce  to  show  his  guilt  and  exclude  that 
portion  of  it  tending  to  explain  his  possession  of  the  deadly  weapon 
or  the  use  that  he  intended  to  make  of  it. 

The  third  error  complained  of  was  the  refusal  of  the  court  to  per- 
mit the  accused  to  show  an  absence  of  all  motive  on  his  part  to  kill 
Elam,  by  proving  his  interference  to  prevent  Henry  from  injuring 
Elam  when  engaged  in  the  fight,  as  well  as  other  acts  of  friendship 
indicated  on  the  part  of  the  accused  toward  deceased  on  the  evening 
of  the  difficulty. 

The  testimony  on  the  part  of  the  commonwealth  shows  that  the 
three,  Elam,  Henry  and  the  accused,  were  together  during  the 
most  of  the  evening,  and  the  conduct  and  the  actions  of  the  accused 
during  that  time  is  relied  on  by  the  commonwealth  to  establish  his 
guilt.  When,  therefore,  the  witness  stated  that  he  separated  Henry 
and  Elam  at  the  instance  of  parties  present,  if  at  the  instance  of  the 
accused,  the  witness  should  have  been  permitted  to  so  state  on  the 
cross-examination.  It  was  avowed  by  counsel  that  the  witness 
would  make  such  a  statement  and  in  addition  that  accused  had 
advised  the  deceased  to  go  home.  All  these  facts  tended  to  show  a 
friendly  feeling  on  the  part  of  the  accused  toward  the  deceased,  and 
should  have  gone  to  the  jury,  along  with  the  acts  and  conduct  of 
the  accused,  relied  on  by  the  commonwealth  as  evidence  of  malice 
on  the  part  of  the  accused,  and  as  tending  to  show  that  he,  and  not 
Henry,  fired  the  pistol. 

The  fourth  error  complained  of  is  that  the  court  permitted  the 
attorney  for  the  state  to  prove  the  acts  and  conduct  of  Henry  subse- 
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quent  to  the  killing,  in  order  to  establish  his  innocence  and  with  a 
view  of  showing  that  the  accused  was  guilty. 

Henry  was  a  competent  witness  for  the  commonwealth  and 
neither  his  declarations  nor  conduct  after  the  killing  should  have 
gone  to  the  jury  for  the  purpose  of  establishing  his  innocence  or 
the  guilt  of  the  accused.  The  demonstrations  on  the  part  of  Henry 
favorable  to  his  innocence  as  the  case  was  presented  to  the  jury, 
necessarily  implied  the  guilt  of  the  appellant.  It  was  incompetent 
and  should  have  been  excluded. 

The  fifth  error  assigned  is  that  the  commonwealth  was  permitted 
to  prove  a  statement  made  by  the  accused  on  the  day  of  the  killing 
to  the  effect  "that  he  could  shoot  a  man  just  to  see  him  kick."    No 
difficulty  had  then  occurred  between  Elam  and  Henry,  or  if  so,  no 
threat  or  demonstration  of  anger  had  been  made  or  exhibited  by  the 
accused  toward  any  one.    It  was  spoken,  as  the  witness  says,  in  a 
jocular  manner ;  had  no  reference  to  the  deceased  or  any  one  else, 
and  the  appellant  was  in  a  fine  humor  and  laughing  at  the  time,  no 
one  paying  any  attention  to  it.    It  was  error  to  admit  the  statement. 
The  sixth  error  assigned  is  the  refusal  of  the  court  to  permit  the 
statement  made  by  the  accused  shortly  after  Elam  was  shot  as  to 
who  fired  the  pistol.    It  appears  that  as  soon  as  the  shot  was  fired 
appellant  left  the  scene  of  the  difficulty  and  walked  a  distance  of 
twenty-five  or  thirty  yards,  making  a  statement  to  the  witness  as  to 
the  manner  in  which  Elam  was  killed.    It  is  insisted  that  this  wa6 
a  part  of  the  res  gestae  and  should  have  been  admitted  as  original 
evidence.    If  part  of  the  res  gestae  it  would  be  competent  as  against 
Henry,  and  certainly  it  cannot  be  maintained  that  a  statement  made 
by  the  accused  in  explanation  of  or  as  to  the  manner  in  which  Elam 
was  killed  is  to  be  received  as  evidence  to  establish  the  guilt  of 
Henry.   The  statement,  if  true,  shows  that  appellant  was  not  a  party 
to  the  act  of  killing,  and  had  no  connection  with  it  except  to  be 
present.    If  Henry  was  on  trial  he  would  be  a  competent  witness, 
but  such  statements  cannot  be  received  for  the  purpose  of  establish- 
ing his  own  innocence.    Bradshaw  v.  Commonwealth,  10  Bush  576. 
For  the  errors  indicated  the  judgment  is  reversed  and  the  cause 
remanded  with  directions  to  award  the  appellant  a  new  trial,  and 
for  further  proceedings  consistent  with  this  opinion. 
Judge  Elliott  not  sitting. 
H,  L.  Stone,  for  appellant.    Moss,  for  appellee. 
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J.  F.  Schofield  v.  Moses  Weinstock. 

Assignee  of  Note — Diligence. 

Where  the  assignee  of  a  note  obtained  judgment  against  the  ob- 
ligors therein  soon  after  it  became  due  in  June,  1877,  but   shows 

only  that  he  caused  execution  thereon  to  issue  on  the day  of 

,  1877,  which  was  returned  nulla  bona,  he  fails  to  exhibit  facts 


showing  when  execution   was   issued,   and   that   he  proceeded    dili- 
gently, and  hence  the  assignor  is  discharged. 

Duty  of  Assignee  of  Note. 

The  assignee  of  a  note  must  show  affirmatively  that  he  has  used 
due  diligence  in  coercing  collection  from  the  obligors  to  entitle  him 
to  recover  against  his  assignor. 

APPEAL  FROM  SHELBY  CIRCUIT  COURT. 

November  21,  1878. 

Opinion  by  Judge  Elliott: 

Appellee  brought  this  suit  against  appellant  on  appellant's  implied 
liability  to  him  for  the  amount  of  a  note  of  $ioo  executed  to  appel- 
lant by  Miles  and  Wade  and  assigned  to  him  by  appellee. 

Judgment  was  taken  by  default  in  the  lower  court,  and  the  only 
question  here  is  whether  the  plaintiff's  pleadings  are  sufficient  to 
sustain  and  uphold  his  judgment.  The  constitutionality  of  the 
law  increasing  the  jurisdiction  of  the  justice  who  rendered  the 
judgment  for  appellee  against  Miles  and  Wade  is  assailed  by  appel- 
lant's brief;  but  as  that  law  has,  as  we  think,  been  correctly  held 
constitutional,  we  will  not  repeat  our  reasons  for  so  holding.  The 
other  objections  made  by  the  appellant  to  the  validity  of  appellee's 
judgment  are  of  a  more  serious  nature. 

Appellee  alleges  that  the  assigned  note  fell  due  in  1877,  *n  ^aV 
of  that  year,  and  that  he  brought  suit  before  a  justice  of  the  peace 
of  Shelby  county  to  the  June  term  of  his  court,  1877,  and  at  that  term 
he  obtained  judgment  against  the  obligors,  Miles  and  Wade;  and 
therefore  due  diligence  thus  far  has  been  shown.  But  the  appellee 
alleged  in  his  petition  in  this  action  that  he  caused  execution  to  issue 

on  his  judgment  on  the day  of ,  1877,  returned  the  same 

"no  property  found." 

The  defect  in  his  pleading  is  that  the  plaintiff  failed  to  show  that 
he  used  ordinary  diligence  in  the  collection  of  his  judgment  debt 
against  Miles  and  Wade  by  causing  execution  to  issue  thereon  in  a 
reasonable  time  after  the  rendition  of  the  judgment  in  his  favor. 
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His  judgment  was  rendered  at  the  June  term  of  the  justices  court, 
1877,  and  his  execution  could  have  been  issued  about  the  1st  of 
July.  But  instead  of  stating  the  time  when  his  execution  issued,  so 
that  it  could  be  seen  whether  he  had  been  guilty  of  laches,  he  states 
that  he  caused  execution  to  issue  on  the day  of ,  1877. 

Taking  these  allegations  according  to  their  literal  meaning  the 
only  import  that  some  time  between  June,  1877,  and  January,  1878, 
he  caused  execution  to  issue,  and  that  some  time  afterward  the  con- 
stable returned  the  same  "no  property  found."  These  allegations 
were  insufficient.  The  assignee  of  a  note  must  show  affirmatively 
that  he  has  used  due  diligence  in  coercing  collection  from  the  obli- 
gors to  entitle  him  to  recover  against  his  assignor.  But  the  return 
by  the  constable  of  "nulla  bona"  was  insufficient  to  entitle  the  as- 
signee to  recourse. 

He  should  have  shown  that  he  had  filed  a  transcript  of  the  record 
in  the  clerk's  office  of  the  circuit  court,  and  had  an  execution  issued 
and  returned  there  "no  property  found,"  before  his  assignor  could 
be  held  bound  for  the  assigned  debt.    See  Barker  v.  Curd,  1  Met. 

641. 

Wherefore  the  judgment  is  reversed  and  cause  remanded  for  fur- 
ther proceedings  consistent  herewith. 
L.  A.  Weakly,  for  appellant.    Caldwell  &  Harwood,  for  appellee. 


Joseph  Frazier  v.  Commonwealth. 

Criminal  Law — Homicide — Instructions — Malice  Aforethought. 

An  intentional  killing  does  not  necessarily  imply  the  crime  of 
murder.  A  killing  in  self-defense,  for  instance,  would  be  an  inten- 
tional killing,  and  yet  not  wrongful  in  the  eye  of  the  law.  A  pre- 
determination to  do  a  wrongful  act  without  lawful  excuse,  is  not, 
of  necessity,  that  malice  aforethought  which  is  an  essential  element 
in  the  crime  of  murder. 

Instructions  Construed  Together. 

Instructions  in  a  murder  case  should  be  construed  together,  and 
where  one,  if  standing  alone  might  be  error,  when  considered  with 
others  given  may  not  be  erroneous.  Where,  taking  all  instructions 
given  together,  they  fairly  construe  the  law  of  the  case,  a  judgment 
will  not  be  reversed  on  account  of  one  of  them  being  erroneous  when 
construed  alone. 

APPEAL  FROM  ANDERSON  CIRCUIT  COURT. 

November  21,  1878. 
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Opinion  by  Judge  Hines  : 

Appellant  having  been  convicted  of  the  wilful  murder  of  Joseph 
Hanks,  and  his  punishment  fixed  at  confinement  in  the  penitentiary 
for  life,  he  appeals  to  this  court.  Among  the  alleged  errors  of  the 
court  below,  upon  which  a  reversal  is  asked,  is  the  granting  and  the 
refusal  to  grant  certain  instructions. 

The  facts  upon  which  the  instructions  were  based  are  briefly 
these:    On  the  21st  of  February,  1878,  Joseph  Hanks  was  standing 
in  the  front  door  of  the  grocery  of  B.  L.  Cox,  in  the  town  of  Law- 
renceburg,  engaged  in  conversation,  when  appellant,  coming  from 
the  opposite  side  of  the  street,  passed  by  Hanks  and  wfent  to  the 
rear  of  the  store,  where  there  was  a  bar,  and  took  a  drink.  The  evi- 
dence shows  that  Hanks  accosted  appellant,  as  he  passed  going"  to 
the  rear  of  the  store,  with,  "How  are  you,  Joe  ?"  to  which  appellant 
made  no  response.     While  appellant  was  in  the  back  part  of  the 
store,  Hanks  went  some  six  feet  into  the  front  part,  and  was  resting 
with  his  elbows  on  the  show-case  as  appellant  came  back  in  the  di- 
rection of  the  front  door,  having  his  right  hand  in  his  coat  pocket. 
When  appellant  got  opposite  to  and  in  front  of  Hanks,  he  stopped 
and  said  to  him,  "Haven't  I  always  treated  you  as  a  gentleman  ?"  to 
which  Hanks  responded,  "Haven't  I  always  treated  you  the  same 
way?"  to  which  appellant  replied,  "No,  you  treated  me  like  a  dog 
yesterday,"  to  which  Hanks  replied,  "You  say  I  did?"  and  started 
toward  the   front  door,  appellant  moving  in  the   same  direction. 
When  Hanks  had  about  reached  the  door,  with  appellant  three  or 
four  feet  in  the  rear,  appellant  drew  a  pistol  from  his  coat  pocket, 
and  shot  Hanks  in  the  back,  who  fell  out  on  the  pavement.    Appel- 
lant then  fired  two  or  three  more  shots  at  Hanks,  while  standing 
over  or  near  him.    One  of  the  witnesses  says  that  when  Hanks  fell 
and  appellant   was   attempting  to  shoot   him   again,    Hanks    said, 
"Don't,  Joe,  you  have  killed  me  already."    No  weapons  were  found 
on  Hanks,  and  there  is  no  evidence  that  he  had  any  at  the  time  of 
the  shooting.    Mary  Maddox  states  that  shortly  after  the  shooting, 
after  appellant  had  surrendered  himself  and  was  confined  in  the  jail, 
she  heard  him  say,  "Leftar,  I  promised  God  yesterday  if  ever  Joe 
Hanks  spoke  to  me  again,  I  would  kill  him,  and  I  have  done  it." 

The  evidence  that  there  was  some  difficulty  between  appellant  and 
Hanks  on  the  day  before  the  killing,  but  so  far  as  appears  they  did 
not  come  to  blows.  It  also  appears  that  on  the  evening  preceding 
the  killing  Hanks  had  threatened  to  take  the  life  of  appellant,  and 
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that  these  threats  were  communicated  to  appellant  the  same  evening. 
The  evidence  also  discloses  that  there  had  been  a  difficulty  between 
these  parties  in  1875  I tnat  both  were  armed ;  that  Hanks  drew  a  pis- 
tol ;  and  that  they  engaged  in  a  struggle,  but  were  separated  without 
serious  injury  to  either  and  without  any  shots  having  been  fired. 
The  evidence  does  not  show  the  origin  of  this  difficulty,  nor  by 
whom  begun  or  provoked ;  but  whatever  it  may  have  been,  the  diffi- 
culty was  adjusted  a  year  or  two  before  the  killing,  and  the  parties 
had  become  apparently  friendly. 

It  is  objected  that  the  law  of  self-defense  was  not  properly  given 
to  the  jury  by  the  court  below.  Among  the  many  instructions  given 
upon  this  point,  all  of  which  we  think  are  homogeneous,  the  most 
comprehensive  is  one  given  at  the  instance  of  counsel  for  appellant, 
and  is  as  follows:  "If  the  jury  believe  from  the  evidence  that  the 
defendant,  Frazier,  was  without  fault,  and  he  believed  and  had  rea- 
sonable grounds  to  believe  that  the  decedent,  Joe  Hanks,  intended 
to  and  was  about  to  take  his  life,  or  to  do  him  great  bodily  harm,  and 
he  had  no  other  apparently  safe  means  of  securing  himself  from  the 
then  impending  danger,  he  had  the  right  to  use  such  means  as  were 
necessary  to  prevent  the  decedent  from  taking  his  life,  or  commit- 
ting upon  him  great  bodily  harm,  even  to  the  taking  of  decedent's 
life." 

The  other  instructions  upon  this  point  say  that  the  danger  that 
would  justify  the  killing  must  have  been  such  that  the  killing  "was 
necessary  or  apparently  necessary  to  protect  himself  from  death  or 
great  bodily  harm,  there  and  then  about  to  be  immediately  inflicted 
upon  him  by  Hanks,  and  from  which  there  was  to  him  no  other  ap- 
parently safe  means  of  escape  than  the  killing  of  Hanks."  The 
words  objected  to  in  these  instructions  are :  "there  and  then  about  to 
be  immediately  inflicted."  Counsel  for  the  appellant  insist  that  these 
instructions  are  in  conflict  with  the  law  of  self-defense  as  laid  down 
in  Phillips  v.  Commonwealth,  2  Duv.  328;  in  Young  v.  Common- 
wealth,  6  Bush  312;  in  Bohannon  v.  Commonwealth,  8  Bush  481 ; 
and  in  Holloway  v.  Commonwealth,  1 1  Bush  344.  This  court,  in 
Kennedy  v.  Commonwealth,  14  Bush  340,  in  commenting  in  these, 
cases  and  in  reference  to  instructions  containing  similar  language 
says:  "There  is  nothing  in  what  is  said  of  either  class  which  con- 
veys the  idea  that  the  killing  will  be  excused  unless  the  danger  ex- 
ists, or  on  reasonable  grounds  is  believed  to  exist,  at  the  moment  of 
striking  the  fatal  blow."    It  appears  to  us  that  the  instructions  in 
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this  particular  conform  to  the  law  as  expounded  in  those  cases,  and 
that  it  is  unnecessary  to  elaborate  the  reasons  therein  so  fully  set 
forth. 

It  is  also  claimed  that  the*  court  erred  to  the  prejudice  of  the  ap- 
pellant in  the  definition  of  wilful,  and  of  malice  aforethought,  con- 
tained in  the  first  instruction.  There  it  is  said  that  "a  wilful  killing 
is  an  intentional  and  not  an  accidental  killing,"  and  that  "by  the 
term  malice  aforethought  is  meant  a  premeditation  in  the  mind  to 
do  a  wrongful  act  without  lawful  excuse,  and  it  is  not  material  how 
recently  before  the  act  such  determination  is  formed." 

It  is  clear  that  if  these  definitions  are  irtiaided  by  the  other  instruc- 
tions in  the  case  they  are  misleading,  and  might  be  highly  prejudi- 
cial to  the  appellant.  An  intentional  killing  does  not  necessarily 
imply  the  crime  of  murder.  A  killing  in  self-defense,  for  instance, 
would  be  an  intentional  killing,  and  yet  not  wrongful  in  the  eye  of 
the  law.  A  predetermination  to  do  a  wrongful  act  without  lawful 
excuse  is  not,  of  necessity,  that  malice  aforethought  which  is  an  es- 
sential element  in  the  crime  of  murder.  It  must  be  a  predetermina- 
tion to  kill,  and  that  intention  must  occupy  the  mind  at  the  time  of 
the  killing. 

In  the  second  instruction  it  is  said,  "If  Frazier  wilfully  and  with 
malice  aforethought  killed  Joseph  Hanks,"  and  in  the  third  and 
fourth  instructions  the  language  is,  "If  he  wilfully  shot  and  killed 
Hanks."  The  fourth  instruction  granted  at  the  instance  of  the  ap- 
pellant's counsel  reads:  "A  killing,  to  constitute  murder,  must  be 
done  unlawfully,  and  unless  it  be  unlawful  it  cannot  have  been  done 
with  malice  aforethought,  although  it  may  have  been  premeditated." 

We  think  these  instructions,  when  considered  together,  present 
the  law  with  sufficient  clearness  to  render  it  morallv  certain  that  the 
jury  could  not  have  been  misled  to  the  prejudice  of  the  appellant. 
The  jury  are  told  that  the  killing  must  have  been  intentional,  it  must 
have  been  predetermined,  and  it  must  have  been  unlawful.  There  is 
nothing  in  the  instructions,  when  taken  together,  that  could  possibly 
lead  the  jury  to  determine  that  a  previous  malice,  not  existing  at  the 
time  of  the  killing,  would  authorize  a  conviction. 

Objection  is  made  that  the  court  erred  in  refusing  to  give  in- 
struction "6,"  asked  for  by  appellant.  That  instruction  in  substance 
tells  the  jury  that  if  appellant,  at  the  time  of  the  killing,  had  reason- 
able grounds  to  believe  and  did  believe  that  Hanks  was  about  to  take 
his  life,  or  to  do  him  great  bodily  harm,  and  that  there  was  no  other 
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apparently  safe  means  of  securing  himself  from  the  impending  dan- 
ger, he  had  the  right  to  take  the  life  of  Hanks,  and  that  notwith- 
standing the  fact  that  the  grounds  upon  which  appellant  acted  did 
not  exist,  and  that  he  was  in  fact  in  no  actual  danger  at  the  hands 
of  Hanks.  This  view  of  the  law  we  think  is  most  clearly  presented 
in  several  of  the  instructions  given  in  the  case.  In  the  instructions 
given,  the  right  of  appellant,  in  self-defense,  to  take  the  life  of 
Hanks,  is  based,  not  upon  the  actual  existence  of  immediate  danger 
to  his  own  life,  but  upon  his  belief  founded  upon  the  appearances  of 
danger.  The  law  upon  this  point  having  been  fully  and  clearly  pre- 
sented in  other  instructions,  the  instruction  refused  could  not  have 
served  a  beneficial  purpose,  and  was  therefore  properly  rejected. 
Kennedy  z\  Commonwealth,  14  Bush  340. 

It  is  also  insisted  that  the  court  below  erred  in  refusing  to  grant 
a  new  trial  upon  the  grounds  of  partiality  and  prejudice,  shown  to 
have  existed  in  the  minds  of  the  jury.  There  is  evidence  in  the  rec- 
ord conducing  to  show  that  after  the  trial  it  was  ascertained  that  one 
of  the  jurors  had  said,  prior  to  his  being  sworn  as  a  juror,  that  the 
appellant  was  guilty.  The  question  of  the  competency  of  this  juror 
was  not  raised,  as  in  fact  it  could  not  have  been,  until  the  motion 
for  a  new  trial  was  made.  As  has  been  held  by  this  court  in  Ken- 
nedy v.  Commonwealth,  14  Bush  340,  and  in  Terrell  v.  Common- 
wealth, 13  Bush  246,  we  have  no  power  to  reverse  for  an  error  of 
that  nature,  as  the  decision  of  the  court  upon  a  motion  for  a  new 
trial  is  not  subject  to  exception.  Sees.  281  and  282,  Criminal  Code. 
Judgment  affirmed. 

John  Rodman  &  J.  W.  Rodman,  for  appellant. 
Hflrlin  Cohen,  C.  A.  &  P.W.  Hardin,  T.  E.  Moss,  for  appellee. 


Mary  J.  Ewing  v.  Caleb  B.  Bryant. 

Rescission  of  Contract — Recovery  for  Use  and   Occupation. 

Where  in  a  contract  to  trade  real  estate  one  of  the  parties  takes 
possession  under  the  contract  and  has  the  use  of  the  land  for  two 
years,  and  the  contract  is  rescinded  by  a  judgment  of  the  court,  the 
owner  may  recover  the  value  of  said  use  and  occupation  less  the 
value  of  lasting  improvements  made  thereon. 

APPEAL  FROM  DAVIESS   CIRCUIT   COURT. 

November  22,  1878. 
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Opinion  by  Judge  Elliott: 


Appellant  exchanged  a  tract  of  twenty-eight  and  one-half  acres 
of  land  near  Owensboro  for  a  lot  in  Owensboro,  with  appellee  and 
his  partner  Jones.  By  the  contract  of  exchange  Jones  and  Bryant 
were  to  erect  a  house  of  certain  dimensions  on  the  exchanged  lot 
and  pay  appellant  some  boot. 

Appellant  conveyed  the  tract  of  land  to  appellee,  and  his  partner 
and  appellee  prove  that  he  conveyed  the  house  and  lot  to  her,  but  no 
deed  is  exhibited. 

After  the  completion  of  the  house  appellee  and  his  partner  ten- 
dered to  appellant  the  house  and  lot,  which  she  refused  to  accept 
and  receive  on  the  ground  that  the  house  had  not  been  built  accord- 
ing to  the  contract,  and  on  appellant's  action  for  rescission  of  the 
contract  and  after  a  litigation  which  lasted  two  or  three  years  the 
appellee  and  his  partner  withdrew  their  answer  and  a  rescission  of 
the  contract  was  adjudged  in  appellant's  favor. 

The  appellee  and  Jones  having  received  the  possession  of  the  tract 
of  land  deeded  to  them  by  appellant  in  1872,  and  having  used  and 
cultivated  it  some  two  years,  she  brought  this  suit  for  such  use  and 
occupation  against  appellant,  his  partner  Jones  having  died. 

To  this  action  appellee  set  up  as  a  defense  an  agreement  made  at 
the  rendition  of  the  judgment  of  rescission  that  the  judgment  of  re- 
scission was  to  be  a  final  settlement  of  all  matters  growing  out  of  the 
contract  of  exchange  of  land  between  the  parties  and  also  set  up  as 
an  off-set  the  value  of  the  use  of  the  house  and  lot  exchanged  for 
appellant's  tract  of  land,  and  alleged  that  he  built  the  house  accord- 
ing to  the  contract  and  tendered  it  to  appellant,  and  by  her  refusal 
to  receive  it  he  had  been  deprived  of  the  use  of  it  for  two  or  three 
years.  He  alleged  in  addition  that  he  had,  while  in  possession  of 
appellant's  tract  of  land,  made  lasting  and  valuable  improvements 
on  it  to  the  value  of  $100. 

The  charge  that  appellant's  claim  for  the  use  and  occupation  of 
the  land  while  in  appellant's  possession  was  compromised,  and  that 
she  agreed  to  assert  no  such  claim  when  the  judgment  of  rescission 
was  rendered,  is  not  sustained  by  the  evidence.  Appellee  proves 
that  his  attorney  told  him  that  such  an  understanding  was  had  with 
appellant,  and  his  attorney  swears  that  the  judgment  of  rescission 
was  to  settle  all  matters  in  dispute  about  the  trade,  as  he  understood 
from  appellant,  her  attorney,  or  somebody  else  that  he  thought  had 
authority  to  speak  for  her ;  but  he  does  not  remember  with  whom  his 
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understanding  was,  and  if  he  could  name  the  person  appellant  might 
be  able  to  prove  that  he  had  no  authority  to  speak  for  her. 

The  claim  for  rent  of  the  house  and  lot  agreed  to  be  exchanged 
with  appellant  for  her  tract  of  land  must  be  considered  as  res  ad  judi- 
cata. By  the  judgment  of  rescission  the  court  decided  that  appellant 
was  never  bound  by  her  contract  of  exchange,  which  was  in  effect 
deciding  that  she  rightly  refused  to  receive  either  the  possession  or 
title  to  the  house  and  lot  then  in  dispute. 

As  appellant  never  occupied  the  house  and  lot  the  appellee  can 
only  claim  the  value  of  the  use  of  it  by  sustaining  the  validity  of  the 
contract  of  exchange  made  with  appellant,  and  as  the  court  decided 
that  she  was  not  bound  by  the  rescinding  of  that  contract  it  must  be 
regarded  as  conclusive  between  the  parties. 

The  claim  for  improvements  is  sustained.  The  evidence  conduces 
to  prove  about  one  hundred  dollars'  worth  of  improvements  made  on 
the  land  of  appellant  while  in  possession  of  Bryant  and  Jones,  and 
it  also  conduces  to  prove  that  appellee  and  Jones  enjoyed  the  posses- 
sion and  rents  and  profits  of  appellant's  land  for  about  two  years, 
and  that  the  fair  value  of  the  use  of  the  land  is  one  hundred  dollars 
per  year. 

The  claim  by  the  appellee  that  the  judgment  of  rescission  is  a  bar 
to  this  action  is  not  sustained  by  that  record.  In  that  suit  appellant 
set  up  no  claim  for  the  rents  or  use  and  occupation  of  the  land,  for 
the  occupation  and  use  of  which  she  brings  this  suit.  She  sued  for 
and  obtained  a  rescission  for  alleged  fraud. 

The  appellant  is  entitled  to  one  hundred  dollars  for  each  crop  sea- 
son that  her  premises  were  occupied  by  appellee  and  Jones,  subject 
to  an  off-set  of  one  hundred  dollars  for  lasting  valuable  improve- 
ments made  on  the  premises  during  such  occupation,  and  the  court 
below  will  adjudge  accordingly. 

Wherefore  the  judgment  is  reversed  and  cause  remanded  for  fur- 
ther proceedings  consistent  with  this  opinion. 

Little  &  Slack,  for  appellant.     Owen  &  Ellis,  for  appellee. 


S.  B.  Rollins,  et  al.,  v.  William  Ballentine. 

Property  Right  in  Judicial  Decisions. 

Where  there  has  been  a  long  line  of  judicial  decisions,  even  though 
such  decisions  upon  principal  are  erroneous,  the  public  who  have 
bought,  sold  and  owned  property  thereunder  secure  a  property  right 
therein,  and  such  rules  should  not  be  changed  by  the  judiciary,  ex- 
cept for  very  urgent  reasons. 
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APPEAL,  FROM  BALLARD  COURT  OF  COMMON  PLEAS. 

November  23,  1878. 

Opinion  by  Judge  Cofer  : 

It  seems  to  have  been  the  doctrine  of  this  court  since  Webb  z\ 
Holmes,  3  B.  Mon.  404,  was  decided,  and  such  seems  to  have  been 
the  rule  of  the  common  law  from  a  very  early  period  in  its  history, 
that  one  not  a  party  to  a  deed  cannot  take  a  present  interest  under 
it,  but  that  those  not  parties  may  take  under  it  by  way  of  remainder. 
Foster  v.  Shreve,  6  Bush  519.    And  in  Turner  v.  Patterson,  5  Dana 
292,  it  was  held  that  a  devise  to  Kathrine  Patterson  and  her  chil- 
dren was  prima  facie  to  the  children  then  in  being,  and  that  after- 
born  children  would  take  nothing,  but  the  court,  anxious  to  effectu- 
ate the  supposed  intention  of  the  testator,  seized  upon  a  very  slight 
circumstance  to  hold  that  it  was  the  intention  to  give  Mrs.  Patterson 
a  life  estate,  and  to  the  children  the  remainder,  and  thus  brought  the 
case  within  the  rule  stated  in  Webb  v.  Holmes,  that  though  not  par- 
ties to  the  deed  they  could  take  under  it  in  remainder,  and  the  same 
thing,  in  effect,  was  held  in  Foster  v.  Shreve  as  to  the  "present  heirs" 
of  Mrs.  Rogers. 

There  is,  we  admit,  some  difficulty  in  understanding  what  sub- 
stantial reason  can  exist  for  the  rule  which  allows  persons  not  par- 
ties to  a  deed  to  take  under  it  in  remainder,  and  yet  refuses  to  allow 
them,  although  ascertained  by  the  deed  itself,  to  take  a  present  in- 
terest. And  it  is  also  difficult  to  understand  why  a  remainder  will 
open  to  let  in  after-born  children,  when  an  absolute  fee  will  not.  It 
would  seem  that  if  the  intention  of  the  grantor  is  to  be  the  sole 
guide  in  interpreting  the  conveyance,  the  same  reason  that  would  let 
in  to  share  a  remainder  one  not  a  party  to  the  deed  or  in  esse  when 
it  was  made,  ought  also  to  let  in  such  persons  to  share  an  absolute 
fee,  if  such  were  clearly  the  intention  of  the  grantor. 

But  experience  has  proved  that  it  is  often  more  important  that 
legal  rules  should  be  stable  and  uniform,  than  that  they  should  be 
right.  These  rules,  however  difficult,  or  even  though  it  be  impossi- 
ble to  discover  any  satisfactory  reasons  upon  which  they  are  based, 
have  become  rules  of  property  in  this  state,  and  cannot,  with  safety 
or  with  justice,  be  now  overthrown  by  the  action  of  the  courts. 

Men  have  bought  and  sold  on  the  faith  of  them,  and  to  overturn 
them  now  by  the  ex  post  facto  action  of  the  courts  would,  while  do- 
ing justice  to  one  class  of  persons,  do  equal  injustice  to  another 
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equally  large  and  equally  entitled  to  the  consideration  of  the  courts. 
We  entertain  no  doubt  but  that  J.  P.  Edwards,  the  grandfather  of 
these  appellants,  intended  that  all  the  children  of  E.  R.  Edwards, 
whether  born  before  or  after  the  date  of  the  deed,  should  share  his 
bounty,  but  not  having  taken  such  precautions  to  carry  his  intention 
into  effect  as  the  law  required,  that  intention  must  fail. 

Appellant's  counsel  cite  Powell  v.  Powell,  5  Bush  619;  Gill's  Heirs 
v.  Logan,  11  B.  Mon.  231 ;  and  Cessna  v.  Cessna's  Adm'r,  4  Bush 
516,  in  support  of  the  contrary  view. 

In  GUI's  Heirs  v.  Logan,  supra,  the  question  here  involved  was 
only  incidentally  referred  to,  and  in  that  connection  the  court  cites 
approvingly  Turner  z\  Patterson,  in  which,  as  we  have  already  seen, 
it  was  said  that  the  law  would  on  the  language  of  the  devise  restrict 
the  right  to  the  children  who  were  in  being  at  the  death  of  the  tes- 
tator, and  the  after-born  children  were  only  let  in  by  holding  the  de- 
vise to  be  to  Mrs.  Patterson  for  life  with  remainder  to  her  children. 
We  have  examined  the  record  of  Powell  v.  Powell,  supra,  and 
find  the  deed  there  construed  was  made  March  18,  1851,  and  that 
Harriett  Louisa  Powell  was  born  October  12  of  that  year,  so  that 
if  she  could  be  regarded  as  then  in  being  so  as  to  be  capable  of  tak- 
ing as  purchaser,  one-half  of  the  difficulty  is  over.    But  that  she  was 
not  a  contracting  party,  and  could  not,  according  to  the  cases  of 
Webb  v.  Holmes  and  Foster  v.  Shreve,  take  under  the  deed,  still  re- 
mains to  antagonize  that  case  with  former  decisions  of  this  court. 

In  Cessna  v.  Cessna's  Adm'r,  supra,  the  question  here  made  was 
not  involved.  That  was  a  contest  between  all  the  children  of  W.  W. 
Cessna  on  one  side,  and  his  creditors  on  the  other.  True,  if  the 
after-born  children  had  been  excluded,  the  interest  of  their  father 
subject  to  the  payment  ctf  his  debts  would  have  been  larger,  but  that 
view  of  the  subject  was  not  called  to  the  attention  of  the  court,  and 
from  the  opinion  does  not  appear  to  have  been  considered.  The  sole 
effort  of  the  appellee's  counsel  in  that  case,  as  stated  in  the  opinion, 
seems  to  have  been  to  have  it  adjudged  that  the  children  took  noth- 
ing. 

Tie  judgment  conforms  to  the  views  expressed  herein,  and  there- 
fore it  is  affirmed. 
Crossland  &  Melton,  for  appellants. 
Marshall  &  Love,  Bugg  &  Bislvop,  for  appellee. 
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Annie  Pearce  v.  S.  B.  Thomas's  Ex'rs,  et  al. 


Contract  for  Services  Rendered  by  a  Relative. 

No  promise  to  pay  for  services  rendered  by  a  relative  residing 
with  a  relative  can  be  implied,  but  there  must,  to  entitle  one  render- 
ing such  services  to  recover,  be  a  contract  to  pay. 

Consideration  for  Services — Contract 

A  contract  between  relatives,  by  which  one  residing  with  the  other 
does  not  perform  menial  services,  but  gives  her  time  in  aiding  the 
other,  and  as  a  companion,  is  based  upon  a  sufficient  consideration. 


APPEAL  FROM  LOUISVILLE  CHANCERY  COURT. 

November  27,  1878. 

Opinion  by  Judge  Pryor: 

The  right  of  the  appellant  to  recover  depends  alone  upon  the  ex- 
istence of  a  contract  between  herself  and  the  appellee's  intestate  in 
regard  to  her  services. 

This  contract  is  established  by  the  testimony  of  both  the  father 
and  mother  of  the  appellant,  and  their  statements  corroborated  by 
others  who  were  familiar  with  the  family  of  the  decedent,  and  in  a 
condition  where  it  is  not  at  all  improbable  that  they  should  have 
heard  the  parties  talk  as  to  the  terms  on  which  appellant  was  re- 
maining at  the  house  of  her  father-in-law.     The  evidence  by  the 
appellee  that  appellant  performed  no  menial  services,  and  did  not  act 
in  the  capacity  of  servant,  and  was  absent  much  of  the  time,  did  not 
conduce  to  disprove  the  existence  of  the  contract  or  defeat  appel- 
lant's right  of  recovery.     It  is  not  pretended  that  appellant  was  a 
mere  servant,  or  that  she  in  fact  undertook  to  perform  that  character 
of  services  that  would  entitle  her,  independently  of  the  contract,  to 
the  sum  claimed.     Appellant  was  the  daughter-in-law  of  the  dece- 
dent, who  was  a  man  of  wealth,  with  a  wife  in  bad  health,  and  de- 
sired that  appellant  should  remain  with  her  and  in  the  family  more 
as  a  companion  for  the  wife  than  as  a  servant,  and  in  consideration 
of  the  agreement  to  remain  or  make  their  house  her  home,  decedent 
agreed  to  give  her  fifty  dollars  per  month,  so  long  as  she  remained 
a  widow,  or  so  long  as  she  continued  to  reside  with  decedent.    That 
she  was  kind  and  attentive  to  the  wants  of  her  mother-in-law,  and 
after  her  death  to  the  decedent,  is  clearly  shown,  and  this  attention 
entered  into  and  constituted,  as  is  alleged  in  the  petition  and  as  the 
proof  shows,  a  part  of  the  consideration  for  the  agreement. 
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This  is  no  contract  in  restraint  of  marriage,  and  as  we  construe 
the  statements  of  the  petition,  the  meaning  was  that  when  she  ceased 
to  be  a  widow  her  right  to  pay  terminated.  If,  however,  this  consid- 
eration is  contrary  to  public  policy  and  therefore  void,  it  by  no  means 
follows  that  after  the  services  are  performed  and  the  contract  com- 
plied with  that  the  appellee  or  his  intestate  could  say,  "Although 
you  have  complied  with  your  contract,  remained  at  my  house  and 
nursed  myself  and  wife  as  you  agreed,  still  we  are  not  liable,  be- 
cause a  part  of  the  consideration  was  illegal."  This,  however,  forms 
no  part  of  the  contract.  The  object  of  the  decedent  was  to  have 
appellant  reside  with  him  as  one  of  the  family,  and  to  bestow  that 
attention  to  his  wife  that  one  with  her  relation  to  the  family  would 
naturally  give.  That  appellant  was  absent  much  of  the  time,  or  oc- 
casionally visited  her  friends,  does  not  affect  the  nature  of  the  con- 
tract or  limit  her  right  of  recovery ;  as  before  stated  the  ordinary 
duties  of  servant  was  not  expected  of  her,  and  the  right  to  enforce 
the  contract  is  not  made  to  depend  upon  her  rendering  such  charac- 
ter of  service.  She  continued  to  render  service  such  as  she  was 
expected  to  render  up  to  the  1st  of  August,  1874,  and  up  to  that 
time  she  is  entitled  to  receive,  subject  to  the  payments  made.  The 
contract  is  not  within  the  statute  of  frauds.  A  contract  to  pay  $50 
per  month  as  long  as  one  remains  a  widow  or  as  long  as  the  services 
are  rendered  is  not  within  the  statute. 

Judgment  reversed  and  cause  remanded  for  further  proceedings 
consistent  with  this  opinion. 

D.  M.  Rodman,  Kinney  &  Renard,  William  Wilson,  for  appellant. 

M  H.  Marriott,  Barrett  &  Brown,  for  appellees. 


Ruth  Downey  v.  James  W.  Urton. 

Easement— Trespass — Adverse  Possession. 

One  who  has  continuously  used  and  claimed  the  right  to  use  an 
easement  or  passway  for  more  than  twenty  years  has  the  right  to 
remove  obstructions  placed  therein,  and  cannot  be  held  liable  for 
trespass  for  doing  so. 

APPEAL  FROM  JEFFERSON  COURT  OF  COMMON  PLEAS. 

November  27,  1878. 

Opinion  by  Judge  Elliott  : 

Appellee's  father  claimed  a  passway  from  his  premises  to  the 
turnpike  running  from  Louisville  to  Shelbyville  in  this  state.    Appel- 
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lants,  in  1876,  enclosed  this  passway  by  a  fence,  and  appellee,  as  the 
agent  and  employe  of  his  father,  removed  the  fence  that  obstructed 
the  passway.  Appellants  treated  the  removal  of  the  fence  as  a 
trespass  and  brought  this  suit  before  a  justice  of  the  peace  and 
having  been  successful,  the  appellee  appealed  from  the  justice's 
judgment  to  the  court  of  common  pleas  of  Jefferson  county,  where 
he  was  successful,  and  from  the  judgment  in  his  favor  the  case  is 
here  on  appeal.  The  finst  question  made  is  as  to  the  jurisdiction  of 
the  justice's  court  to  try  the  issues  made  before  it. 

By  a  special  statute  applicable  alone  to  the  county  of  Jefferson,  its 
justices  of  the  peace  have  jurisdiction  of  all  matters  of  litigation 
where  the  amount  in  dispute  does  not  exceed  one  hundred  dollars, 
exclusive  of  interest  and  cost,  except  where  the  title  to  land  is  in- 
volved in  the  litigation. 

By  this  suit  the  defendant  is  accused  of  breaking  the  plaintifFs 
close  by  his  unlawful  entry  thereon,  and  of  throwing  down  their 
fence  and  hauling  over  their  rye,  oats,  etc.  The  defendant  denied 
that  he  broke  the  plaintiff's  close  or  entered  on  their  premises,  and 
the  plaintiffs,  to  show  that  the  land  on  which  defendant  was  accused 
of  having  trespassed  belonged  to  them  read  their  evidences  of  title 
to  the  jury. 

We  regard  it  extremely  doubtful  whether  the  justice  had  jurisdic- 
tion in  such  a  case  as  this.  If  the  plaintiffs  had  asserted  that  they 
were  in  the  actual  possession  of  the  land  on  which  they  alleged  the 
defendant  had  committed  the  trespasses,  then  they  could  have  main- 
tained their  action  without  showing  title;  but  they  did  not  rely  on 
possession  as  the  foundation  of  this  action  by  charging  that  their 
possession  had  been  invaded,  on  the  contrary  the  foundation  of  this 
action  is  that  the  plaintiffs  were  the  owners  of  the  land,  and  that  de- 
fendant had  broken  the  close  by  making  an  unlawful  entry  thereon. 

Trespass  under  our  laws  to  land  can  be  maintained  without  proof 
by  plaintiff  of  actual  possession  of  the  land  on  which  the  trespass 
was  committed,  and  as  the  plaintiffs  chose  to  put  their  title  in  issue, 
we  are  inclined  to  the  opinion  that  the  court  in  which  such  issue  was 
made  had  no  jurisdiction  to  try  it.  But  waiving  the  further  consid- 
eration of  this  question  we  are  of  opinion  that  on  the  trial  of  the  is- 
sues in  the  court  of  common  pleas  no  errors  were  committed  preju- 
dicial to  the  rights  of  the  appellants. 

The  case  was  fairly  submitted  to  the  jury  on  its  merits.  The  de- 
fendant, Urton,  claimed  that  his  father  had  used  and  claimed  the 
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right  to  use  the  passway  on  which  he  had  been  accused  for  more 
than  twenty  years  by  continuous  use  of  the  same,  and  that  he  entered 
on  plaintiff's  land  and  removed  obstructions  placed  in  this  passway 
only  and  did  this  by  his  father's  permission,  and  as  his  agent  and 
employe,  and  there  was  no  evidence  conducing  to  disprove  this  de- 
fense. 

The  appellants,  who  were  plaintiffs  in  the  court  below,  complain 
of  the  court's  refusal  to  give  their  instructions.  It  seems  that  the 
court  refused  to  give  the  instructions  asked  by  both  the  plaintiffs 
and  defendant,  but  instead  gave  what  he  conceived  to  be  the  law  of 
the  case  to  the  jury,  and  these  instructions  we  regard  as  a  fair  pres- 
entation of  the  rules  of  the  law  applicable  to  the  issues  made  and  the 
evidence  adduced  in  their  support. 

Whatever  may  be  the  legal  rule  in  other  states  as  to  the  acquisi- 
tion of  the  right  to  the  use  of  a  passway,  the  decisions  in  the  cases 
of  Bowman  v.  Wickliffe,  15  B.  Mon.  84,  and  Hall  v.  McLeod,  2  Met. 
98,  have  settled  the  rule  in  Kentucky. 

According  to  these  decisions,  if  there  is  a  passway  over  a  man's 
land  which  his  neighbor  has  used,  not  by  his  permission  merely  but 
under  a  claim  of  right  for  more  than  twenty  years,  then  such  neigh- 
bor has  a  right  to  continue  to  use  the  passway,  and  it  becomes  un- 
lawful to  obstruct  it  or  hinder  his  use  of  it. 

The  evidence  in  this  case  conduces  to  prove  that  the  father  of  ap- 
pellee has  been  using  the  passway  in  dispute  for  forty-odd  years, 
and  that  in  a  conversation  between  him  and  one  of  these  plaintiffs 
he  was  informed  that  he  had  a  right  to  the  use  of  the  passway.  The 
fact  that  the  plaintiffs  and  their  ancestors  had  in  fencing  their  lands 
left  this  passway,  by  fencing  on  each  side  of  it,  thus  making  it  a 
lane,  and  that  it  had  been  used  publicly  by  appellee's  father  for  some 
forty  years,  and  the  fact  that  one  of  the  plaintiffs  conceded  his  right 
to  the  passway  together  with  the  other  facts  in  evidence,  authorized 
the  verdict  which  was  made  by  the  jury,  and  the  judgment  appealed 
from. 

Wherefore  the  judgment  is  affirmed. 

W.  R.  Abbott,  W.  C.  Whittaker,  for  appellant. 

Harrison  &  McGraw,  for  appellee. 
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John  Benton  v.  John  Lemmerick. 

Conveyance  by  Husband  and  Wife — Waiver  of  Homestead. 

When  a  husband  and  wife  join  in  a  conveyance  of  the  whole  estate 
without  limitation  either  in  the  deed  or  certificate  of  acknowledg- 
ment, the  same  amounts  to  a  waiver  of  the  homestead  right 

APPEAL  FROM  OHIO  CIRCUIT  COURT. 
November  30,  1878. 

Opinion  by  Judge  Elliott  : 

On  the  28th  day  of  October,  1874,  appellants,  Benton  and  wife, 
executed  their  promissory  note  to  the  appellee  for  the  sura  of  $1,500, 
due  one  year  after  date,  with  interest  from  date,  this  sum  being 
loaned  to  them  at  that  time ;  and  to  secure  its  payment  they  executed 
a  mortgage  to  the  appellee  of  a  tract  of  land  described  in  the  mort- 
gage copied  in  this  record.  This  deed  conveys,  by  way  of  mortgage, 
all  the  interest  of  the  appellants  in  the  land  embraced  by  the  con- 
veyance, and  the  only  question  is  as  to  whether  the  homestead  passed 
by  the  deed  to  the  vendee.  In  Wing  v.  Hayden,  10  Bush  276,  and 
in  Robbins  v.  Cookendorfer,  10  Bush  629,  this  court  decided  that 
whenever  the  husband  and  wife  join  in  a  conveyance  of  the  whole 
estate,  without  limitation  either  in  the  deed  or  certificate  of  acknowl- 
edgment, the  same  amounts  to  a  waiver  of  the  homestead  right. 

As,  therefore,  the  appellants  conveyed  to  the  appellee  in  mortgage 
their  entire  estate  in  the  land,  the  homestead  right  passed  to  the 
vendee,  and  as  the  lower  court  so  adjudged  that  judgment  is  hereby 
affirmed. 

Walker  &  Hubbard,  A.  Duvall,  for  appellant 

William  Lindsay,  W.  F.  Gregory,  for  appellee. 


Joseph  Seal  &  Wife  v.  John  Gilbert's  Adm'r,  et  al. 

New  Trial — Irregularities. 

Mere  irregularities  are  not  grounds  for  a  new  trial  after  the  ex- 
piration of  the  term  at  which  a  judgment  is  rendered. 

Newly  Discovered  Evidence. 

Where  a  motion  for  new  trial  is  based  on  newly  discovered  esvl- 
dence  it  is  not  sufficient  to  show  that  such  evidence  is  material  or 
even  decisive,  but  it  must  be  shown  that  such  evidence  could  not, 
with  reasonable  diligence,  have  been  discovered  and  produced  on 
the  trial. 
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APPEAL  FROM  OWSLEY  CIRCUIT  COURT. 

December  3,  1878. 

Opinion  by  Judge  Cofer  : 

In  a  case  like  this,  mere  irregularities  are  not  grounds  for  a  new 
trial  after  the  expiration  of  the  term  at  which  a  judgment  is  ren- 
dered. If  the  pleadings  or  proof  were  deficient,  the  remedy  was  by 
appeal  to  this  court,  and  not  by  a  petition  for  a  new  trial.  Sees.  373- 
579,  Myers's  Code. 

The  only  ground  attempted  to  be  set  up  in  the  petition,  which 
could  authorize  the  court  below  to  grant  a  new  trial  after  the  term, 
was  that  new  evidence  had  been  discovered  after  the  expiration  of 
the  term.  But  it  was  not  sufficient  to  show  that  such  evidence  as 
was  material,  or  even  decisive,  had  been  discovered.  It  was  neces- 
sary to  show  that  it  could  not  "with  reasonable  diligence"  have  been 
discovered  and  produced  on  the  trial.   Sub-sec.  369,  Myers's  Code. 

The  appellee  not  only  fails  to  show  that  he  could  not,  by  reason- 
able diligence,  have  discovered  the  evidence  now  claimed  to  be  newly 
discovered,  in  time  to  produce  it  on  the  trial,  but  he  shows  affirma- 
tively that  he  could  have  discovered  it  if  he  had  sought  for  it.  True, 
he  alleged  that  he  could  not  have  discovered  it,  but  other  allegations 
show  that  this  is  not  true.  He  says  there  was  no  counsel  in  the  case 
after  the  death  of  his  intestate  to  represent  the  interest  of  his  estate. 
He  does  not  pretend  to  have  made  any  search  in  the  county  clerk's 
office,  to  see  what  his  intestate  had  done  with  the  estate  of  William 
Gilbert,  deceased,  until  after  the  judgment  was  rendered  against 
him.  He  seems  then  to  have  been  aroused  to  the  necessity  of  giving 
some  attention  to  the  case.  He  employed  an  attorney  and  set  about 
the  work  he  should  have  attended  to  years  before,  and  in  less  than 
three  months  afterward,  had  all  the  facts  necessary  to  a  complete 
defense,  as  he  alleged.  That  he  found  the  papers  without  the  aid  of 
indexes  to  the  county  court  records,  or  labels  on  the  bundles  of  set- 
tlements, after  judgment,  proves  conclusively  that  he  could  have 
found  them  before  if  he  had  chosen  to  cause  search  to  be  made.  He 
does  not  claim  that  he  was  ignorant  until  after  the  trial,  that  his  in- 
testate had  made  settlement,  or  give  any  reason  why  he  did  not  make 
the  search  sooner,  except  that  he  had  no  attorney,  which  in  a  case 
Kke  that  was  of  itself  inexcusable  negligence.  He  had  no  right  to 
be,  in  silence  and  without,  as  far  as  appears,  making  the  slightest 
effort  to  protect  the  interest  of  the  estate  committed  to  his  hands, 
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until  a  judgment  was  rendered  against  him,  and  then  to  ask  the 
court  to  relieve  him  by  granting  a  new  trial,  to  enable  that  to  be 
done  that  might  have  just  as  well  have  been  done  years  before. 

The  judgment  granting  a  new  trial  was  a  final  order.  It  ended 
that  action,  and  may  be  appealed  from.  Allen  v.  Perry,  6  Bush  85  ; 
McCall  v.  Hitchcock,  7  Bush  615. 

Judgment  reversed,  and  cause  remanded  with  directions  to  dismiss 
the  petition. 

S.  Ensworth,  for  appellants.    A.  J.  &  D.  James,  for  appellees. 


C.  A.  Skiles  v.  Trustees  of  Richpond. 

Dedication  to  Public  Use. 

It  is  necessary  to  a  dedication  to  the  use  of  the  public  that  there 
should  not  only  be  a  clear  indication  of  an  intention  to  invest  the 
public  with  a  right  to  use  the  property,  but  it  must  also  appear  that 
the  dedication  was  accepted  on  the  part  of  the  public  by  some  one 
authorized  to  act  for  it. 

Proof  of  Dedication. 

Proof  of  dedication  and  acceptance  may  be  by  facts  or  circum- 
stances sufficient  to  authorize  an  inference  of  the  intention  to  give 
or  to  accept. 

APPEAL  FROM  WARREN  CIRCUIT  COURT. 

December  4,  1878. 

Opinion  by  Judge  Cofer  : 

It  is  necessary  to  a  complete  dedication  to  the  use  of  the  public 
that  there  should  not  only  be  a  distinct  and  clear  indication  of  an 
intention  on  the  part  of  the  proprietor  to  invest  the  public  with  a 
right  to  use  the  property,  but  it  must  likewise  appear  that  the  prof- 
fered dedication  was  accepted  on  the  part  of  the  public  by  some  one 
authorized  to  act  for  it.  Gedge  v.  Commonwealth,  9  Bush  61. 

It  is  as  necessary  to  a  valid  dedication  that  there  should  be  two 
parties,  one  to  make  and  another  to  receive,  as  that  there  should  be 
two  parties  to  a  deed  of  conveyance. 

It  is  not  necessary  that  the  intention  of  one  to  make  or  of  the  other 
to  accept  a  dedication  should  be  evidenced  by  writing.  Either  may 
be  proved  by  facts  or  circumstances,  which  are  sufficient  to  author- 
ize an  inference  of  the  intention  to  give  or  to  accept.   What  acts  on 
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the  part  of  a  corporation  will  authorize  the  court  to  infer  an  accept- 
ance must  depend  upon  the  peculiar  facts  of  each  case,  and  no  gen- 
eral rule  on  the  same  subject  can  be  safely  promulgated. 

No  doubt  Skiles  is  estopped,  by  conveyances  made  by  him  in  which 
the  property  conveyed  is  described  as  lying  in  a  designated  street  or 
alley,  to  dispute  in  a  contest  with  his  grantee  that  the  street  or  alley 
called  for  exists.  But  no  such  estoppel  exists  in  a  contest  between 
him  and  the  public.  His  recitals  do  not  bind  the  public  to  accept  and 
keep  in  repair  anything  he  may  choose  to  call  a  street,  and  conse- 
quently the  fact  that  he  so  called  it  does  not  estop  him  in  a  contest 
with  the  public  to  deny  that  it  is  a  street.  The  plan  not  having  been 
recorded  or  presented  to  the  trustees  and  accepted  by  them  as  a  plan 
of  the  proposed  town,  the  only  effect  it  can  have,  and  the  only  effect 
the  recitals  in  the  deeds  can  have,  in  this  case,  is  as  evidence  of  a 
dedication,  and  as  such  they  are  not  sufficient.  The  extent  and  char- 
acter of  the  ground  embraced  by  the  plan  when  compared  with 
the  population  forbid  the  conclusion  that  either  Skiles  or  the  trus- 
tees intended  that  the  vast  net  work  of  streets  and  alleys  embraced 
in  the  plan  should  become  public  highways  to  be  opened  and  kept 
up  by  a  town  with  a  population  of  less  than  one  hundred. 

The  more  reasonable  conclusion  is  that  both  parties  expected  that 
streets  would  open  and  be  dedicated  as  the  demands  of  population 
and  business  might  require,  and  that  they  alike  trusted  to  the  de- 
velopments of  the  future  to  shape  their  action  on  that  subject. 

Skiles*  interest  as  proprietor  of  the  lots  might  safely  be  relied  on 
to  provide  streets  as  they  should  be  needed.  He  has  never  recog- 
nized Reed  street  in  any  way  except  by  allowing  it  to  be  laid  down 
on  the  map ;  he  has  never  sold  a  lot  on  it,  except  to  Dr.  Cartright, 
and  in  that  instance  refused  to  recognize  it  as  a  street. 

The  demands  of  population  and  business  are  not  sufficient  to  re- 
quire it  to  be  opened,  and  in  view  of  the  circumstances  of  the  case 
it  would  be  unreasonable  to  conclude  that  there  has  been  a  dedica- 
tion and  acceptance  of  that  supposed  street.  If  that  is  a  street  and 
may  be  opened  by  the  trustees,  then  all  in  the  plan  may  also  be 
opened,  and  to  suppose  that  either  party  intended  that  this  should 
or  might  be  done  at  the  pleasure  of  the  trustees  is  to  suppose  that 
they  acted  without  the  motives  which  generally  control  the  actions 
of  men. 

The  spring  or  well  referred  to  as  in  or  near  Reed  street  is  not 
laid  down  on  the  map,  and  there  is  not  the  slightest  evidence  that  it 
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was  intended  to  be  dedicated  to  the  public  except  the  fact  (if  it  be  a 
fact)  that  the  spring  is  in  the  street,  and  that  fact  can  add  nothing 
toward  proving  either  an  intention  to  dedicate  the  street  or  an  ac- 
ceptance on  the  part  of  the  town.  But  the  preponderance  of  the 
evidence  is  that  the  spring  is  not  in  the  street  as  laid  down  on  the 
map,  and  consequently  that  if  it  were  opened  the  inhabitants  of  the 
town  would  not  thereby  have  access  to  the  spring. 

So  far  as  Reed's  property  is  concerned  (and  there  sterns  to  be  no 
other  not  owned  by  Skiles  that  would  be  benefited  by  opening  Reed 
street)  it  was  purchased  and  improved  long  before  the  plan  of  the 
town  was  made,  and  without  reference  to  it ;  and  besides  no  wrong 
done  to  him  as  an  individual  can  affect  the  decision  of  the  case  now 
before  us. 

Judgment  reversed  and  cause  remanded  with  directions  to  dismiss 
the  petition. 

Wright  &  McElroy,  for  appellant.  J.  M.  Taylor,  for  appellees. 


Joseph  McDoyle  v.  Commonwealth. 

Criminal  Law — Evidence— Confession. 

Where  a  confession  of  crime  is  induced  by  fear  it  is  not  admissible 
in  evidence,  and  if  the  officer  said  to  the  accused  after  arrest  that 
"You  had  better  confess  it/'  and  the  prisoner,  being  a  timid  and 
weak  minded  person,  construed  this  as  a  threat  and  made  a  confes- 
sion, such  confession  should  not  be  admitted  in  evidence. 

APPEAL  FROM  CARTER  CRIMINAL  COURT. 

December  6,  1878. 

Opinion  by  Judge  Hines: 

The  evidence  strongly  conduces  to  the  conclusion  that  the  appel- 
lant is  timid  and  of  weak  mind  and  that  the  confession  made  by  him 
to  Boggs,  immediately  after  the  arrest  was  induced  by  fear.  It  is 
true  that  Boggs  only  said  to  him,  "you  had  better  confess  it" ;  but 
if  the  prisoner  construed  this  as  a  threat,  as  he  well  may  have  done, 
the  confession  should  have  been  excluded.  Nor  do  we  think  it  ma- 
terial whether  Boggs  had  a  warrant  or  not,  nor  even  whether  he  was 
in  fact  an  officer,  provided  the  confession  was  made  through  fear 
and  under  the  belief  on  the  part  of  appellant  that  he  was  legally  in 
custody.   The  confession  made  in  the  presence  of  Campbell  appears 
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to  be  competent,  but  that  does  not  cure  the  error  in  the  admission  of 
the  confession  to  Boggs.  The  common  law  attaches  but  little  weight 
to  confessions  made  out  of  court,  and  our  code  is  emphatic  that, 
standing  alone,  they  will  not  authorize  a  conviction. 

We  see  no  objection  to  the  instruction  given  by  the  court,  and  no 
error  in  the  refusal  to  grant  the  instructions  asked  for  by  appellant. 
As  to  whether  there  was  any  evidence  to  corroborate  the  confession 
was  a  question  for  the  court,  and  not  for  the  jury.  If  there  had  been 
no  evidence  except  the  confession  going  to  show  that  the  offense  had 
been  committed,  it  would  have  been  the  duty  of  the  court  to  instruct 
the  jury  to  find  for  the  defendant ;  but  such  evidence  being  before 
the  jury,  it  was  improper  to  give  the  jury  any  instruction  in  refer- 
ence to  corroborative  evidence.  They  were  to  determine  the  guilt 
or  innocence  of  the  accused  from,  all  the  facts  and  circumstances 
proved  in  the  case,  and  in  doing  so  the  weight  to  which  the  confes- 
sions or  any  other  fact  proved  was  entitled  was  a  matter  entirely 
for  them  to  decide. 

The  indictment,  according  to  the  ruling  of  this  court  in  the  case 
of  McBride  v.  Commonwealth,  13  Bush  337,  is  good,  and  the  court 
did  not  err  in  overruling  the  motion  in  arrest  of  judgment. 

For  the  reasons  assigned  the  judgment  is  reversed  and  cause  re- 
manded with  directions  to  award  appellant  a  new  trial,  and  for 
further  proceedings  consistent  with  this  opinion. 

/.  R.  Botts,  for  appellant.    Moss,  for  appellee. 


Thomas  G.  Sowards,  et  al.,  v.  Commonwealth. 

Suit  to  Set  Aside  Conveyance— Consideration  of  Conveyance. 

The  recital  in  a  deed  that  it  was  founded  on  a  valuable  considera- 
tion is  good  and  binding  between  the  parties  to  it,  but  is  no  evidence 
that  Buch  consideration  has  been  paid  In  a  contest  between  a 
stranger  to  the  conveyance  and  the  parties  to  the  deed. 

APPEAL,  FROM  PIKE  CRIMINAL  COURT. 
December  6y  1878. 

Opinion  by  Judge  Elliott  : 

Thomas  G.  and  John  W.  Sowards  entered  into  a  recognizance  for 
the  appearance  of  Thomas  Maggard  in  the  Pike  Criminal  Court  at 
its  September  term,  1876,  to  answer  a  charge  of  grand  larceny,  and 
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John  W.  Sowards  entered  into  a  like  recognizance  for  the  appear- 
ance of  Martin  Sowards  at  the  same  time  to  answer  a  charge  of 
grand  larceny.  The  first  recognizance  was  for  $400  and  the  second 
for  $700. 

Neither  Maggard  nor  Martin  Sowards  appeared  at  the  time  speci- 
fied in  the  two  recognizances,  and  they  were  forfeited  and  judg- 
ments obtained  against  Thomas  G.  and  J.  W.  Sowards  at  the  March 
term  of  the  Criminal  Court,  1877. 

This  suit  was  brought  against  Thomas  G.,  J.  W.  and  Jefferson 
Sowards,  with  a  view  to  set  aside  some  conveyances  made  by 
Thomas  G.  and  John  W.  Sowards  to  Jefferson  Sowards  for  fraud, 
and  an  attachment  was  raised  and  executed  in  the  case. 

Appellants,  Thomas  G.  and  John  W.  Sowards,  conveyed  several 
tracts  of  land  to  Jefferson  Sowards  on  the  1st  of  September,  1876, 
and  these  conveyances  being  attacked  as  having  been  made  with  the 
fraudulent  intent  to  cheat,  hinder  and  delay  creditors,  the  case  was 
submitted  without  any  evidence  to  the  court,  and  he  adjudged  the 
conveyances  fraudulent. 

As  there  was  no  evidence  that  Jefferson  Sowards  obtained  either 
of  the  deeds  for  a  valuable  consideration,  coupled  with  the  admitted 
fact  that  neither  Maggard  nor  Martin  Sowards  appeared  at  the 
court  in  discharge  of  their  cognizances,  and  the  further  fact  that 
these  deeds  were  made  just  before  the  term  to  which  they  were  rec- 
ognized to  appear,  authorized  the  judgment.  The  recital  in  these 
deeds  that  they  were  founded  on  a  valuable  consideration  was  good 
and  binding  as  between  the  parties,  but  was  no  evidence  that  such 
consideration  had  been  paid  in  a  contest  between  a  stranger  to  the 
conveyances  and  the  parties  to  the  deeds.  Goins  v.  Allen,  4  Bush 
608. 

But  John  W.  Sowards  alleged  that  all  the  land  in  dispute  in  this 
litigation  adjoined  and  constituted  one  tract,  and  that  he  resided 
thereon  and  was  a  housekeeper  with  a  family,  or  at  least  we  think 
his  averments  amount  to  such  an  allegation,  and  if  so  it  was  error 
in  the  court  to  adjudge  that  all  the  lands  in  dispute  should  be  sold 
in  satisfaction  of  the  appellee's  judgments,  as  in  this  class  of  cases 
the  appellant  is  entitled  to  the  benefit  of  the  homestead  exemption 
law,  as  decided  by  this  court  in  the  case  of  the  Commonwealth  v. 
Lay,  12  Bush  283. 

The  appellant  having  alleged  that  he  was  a  housekeeper  with  a 
family,  and  that  he  resided  on  the  land  in  dispute,  and  the  appellee 
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laving  failed  to  deny  this  affirmative  allegation  as  is  required  by 
Section  112  of  the  Civil  Code  of  1877,  it  should  have  been  taken  as 
true,  and  the  court  should  have  directed  that  a  homestead  be  set 
apart  to  John  W.  Sowards,  and  the  remainder  should  be  sold  in  sat- 
isfaction of  appellee's  judgments. 

Wherefore  the  judgment  is  reversed  and  cause  remanded  for  fur- 
ther proceedings  consistent  with  this  opinion. 

James  M.  York,  for  appellants.  Moss,  for  appellee. 


T.  B.  Talbott  v.  Commonwealth. 

Criminal  Law — Insanity  of  Accused — Burden  of  Proof. 

Where  a  defendant  in  a  criminal  prosecution  had  been  adjudged 
insane  by  a  judicial  inquiry  shortly  before  the  commission  of  the 
offense  charged  against  him,  and  this  is  shown  by  the  evidence,  the 
burden  of  showing  the  sanity  of  the  accused  is  on  the  prosecution, 
and  it  must  prove  that  mental  derangement  had  ceased  to  exist. 

APPEAL  FROM  FAYETTE  CIRCUIT  COURT. 

December  7,  1878. 

Opinion  by  Judge  Pryor  : 

It  appears  from  the  evidence  in  this  case  that  the  accused  had  been 
adjudged  to  be  of  unsound  mind  by  proper  judicial  inquiry  but  a 
short  time  before  his  conviction  of  the  offense  of  which  he  now  com- 
plains, that  he  was  sent  to  the  asylum  for  lunatics,  and  made  his  es- 
cape therefrom. 

The  evidence  of  the  man's  mental  condition,  when  once  estab- 
lished, as  it  seems  to  have  been  done  in  this  case,  placed  the  burden 
of  showing  the  sanity  of  the  accused  on  the  prosecution,  and  it  was 
with  the  commonwealth  to  prove  that  this  mental  derangement  had 
ceased  to  exist.  The  jury  should  have  been  told  that  upon  the  facts 
of  this  case  it  devolved  upon  the  commonwealth  to  satisfy  them  by 
a  preponderance  of  the  testimony  that  the  accused,  at  the  time  he  is 
charged  with  the  commission  of  the  offense,  was  of  sound  mind, 
such  a  mind  as  enabled  him  to  know  right  from  wrong,  with  suffi- 
cient power  of  self-control  to  govern  his  action,  and  resist  the  temp- 
tation to  do  wrong. 

Judgment  reversed  and  cause  remanded  for  further  proceedings 
consistent  with  this  opinion. 

Houston  6r  Mulligan,  for  appellant.    Moss,  for  appellee. 
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Matthew  Current  &  Co.  v.  Patrick  Drohan. 

Damages — Negligence. 

One  operating  a  threshing  machine,  who  mixes  coal  oil  with,  lubri- 
cating oil  and  uses  the  same  to  oil  the  machinery  and  thereby  caused 
the  machinery  to  take  fire  from  its  own  friction,  and  burned  plain- 
tiff's wheat,  is  so  far  negligent  that  a  verdict  against  him  will  not 
be  disturbed. 

APPEAL  FROM  HARRISON  CIRCUIT  COURT. 

December  10,  1878. 

Opinion  by  Judge  Elliott: 

Appellants  contracted  with  appellee  to  thresh  his  wheat  with  their 
threshing  machine  propelled  by  steam.  After  their  commencement 
of  the  job,  and  after  about  sixty-five  or  seventy  sacks  of  wheat  had 
been  threshed,  the  machine  and  all  the  unthreshed  wheat  were  con- 
sumed by  fire. 

It  seems  that  the  lubricating  oil  that  appellants  had  been  using 
on  their  machinery  was  about  to  give  out,  and  they  obtained  some 
coal  oil,  which  they  mixed  with  it,  and  after  using  this  new  lubri- 
cating preparation  for  a  short  time  the  machinery,  as  is  contended 
by  appellee,  from  its  own  friction  took  fire  and  consumed  his  wheat. 

It  is  contended  for  appellants  that  one  of  the  instructions  given 
by  the  court  authorizes  the  jury  to  find  for  the  appellee,  if  they  be- 
lieve certain  facts,  without  informing  them  that  they  must  so  believe 
from  the  evidence  adduced  on  the  trial.  It  is  usual  and  proper  to  in- 
struct the  jury  that  their  belief  of  any  fact  which  is  the  subject  of 
inquiry  must  be  founded  on  the  evidence  which  they  have  heard  on 
the  trial;  but  when  it  is  considered  that  all  the  other  instructions 
inform  the  jury  that  their  belief  of  the  facts  must  result  from  the 
evidence  we  cannot  see  how  the  omission  in  this  instance  could  have 
prejudiced  the  appellants. 

In  other  words,  the  jury  were  substantially  told  that  their  finding 
must  be  founded  on  the  evidence  which  they  had  heard  on  the  trial, 
and  the  omission  to  repeat  such  direction  in  one  of  the  instructions 
could  not  have  prejudiced  appellants'  rights,  as  there  was  no  man,  as 
we  must  presume,  on  the  jury  who  did  not  know  that  he  was  trying 
the  case  according  to  the  evidence  adduced  on  it.  On  the  merits  of 
this  case  we  have  to  say  that  we  can  find  no  fault  with  the  instruc- 
tions, and  as  the  evidence  was  conflicting,  but  conduced  to  prove 
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the  appellee's  cause  of  action,  we  cannot  interfere  with  the  verdict 
of  the  jury. 

The  main  question  was  whether  appellants  had  been  guilty  of 
negligence  in  the  use  of  coal  oil  as  a  lubricating  oil  in  threshing  ap- 
pellee's wheat,  which  by  the  heat  engendered  by  the  rapid  revolu- 
tions of  the  wheels  on  the  axles  caught  fire  and  consumed  appellee's 
wheat,  and  on  this  question  all  the  instructions  were  as  favorable  to 
appellants  as  the  law  will  permit.  The  court  instructed  the  jury  that 
before  they  could  find  against  appellants  by  reason  of  their  use  of 
coal-oil  on  their  machinery  they  must  believe  not  only  that  they  did 
so  use  it,  but  must  further  believe  that  the  oil  thus  used  was  a  dan- 
gerous and  inflammable  oil,  and  that  by  the  negligent  and  careless 
use  of  it  the  appellants  set  fire  to  and  consumed  the  wheat  of  the 
appellees,  etc.  Although  there  is  a  conflict  the  evidence  in  this  case 
conduces  strongly  to  the  conclusion  that  coal  oil  applied  in  the  lu- 
bricating of  such  machinery  as  a  wheat  thresher  is  dangerous  and 
inflammable,  and  that  owing  to  the  rapid  revolutions  of  the  wheels 
oi  such  machinery  it  is  liable  to  ignite  and  burn  up  the  machinery, 
etc.,  and  the  evidence  is  persuasive  that  the  wheat,  etc.,  in  dispute 
in  this  action,  was  consumed  by  such  ignition. 

Wherefore  the  judgment  is  affirmed. 

W.  V.  Prather,  T.  F.  Hargis,  for  appellants. 

L  Q.  Ward,  for  appellee. 


John  K.  Wilson  v.  John  Gallagher,  et  al. 

Legal  Diligence. 

One  has  not  used  diligence  who  procures  a  judgment  on  October 
24,  and  does  not  cause  execution  to  issue  thereon  until  December  8, 
unless  he  can  show  some  good  reason  why  execution  was  not  sooner 
issued. 

APPEAL  FROM  MERCER  CIRCUIT  COURT. 

December  11,  1878. 

Opinion  by  Judge  Cofer  : 

That  the  appellant's  lien  on  the  land  was  lost  unless  he  prosecuted 
Gilham  to  insolvency  with  proper  legal  diligence  was  decided  on  the 
former  appeal,  and  is  now  a  concluded  question  in  the  case.  The 
only  question,  therefore,  is  whether  such  diligence  has  been  shown. 


156  Kentucky  Opinions.  [December, 

The  judgment  was  rendered  October  24,  1873,  and  no  execution 
issued  until  December  8,  thirty-five  days  after  it  might  have  been 
issued.  That  this,  if  unexplained,  is  not  legal  diligence  is  clear.  Har- 
nett v.  McGarvy  &  Trice,  4  B.  Mon.  393 ;  Bard  v.  McElroy's  Ainv'r, 
6  B.  Mon.  416;  Marr  v.  Smith,  7  B.  Mon.  189. 

The  explanation  is  offered  that  the  attorneys  who  brought  the  suit 
and  obtained  the  judgment  had  given  general  directions  to  the  clerk 
to  issue  executions  on  all  judgments  obtained  for  their  clients  as 
soon  as  they  were  due.  When  those  directions  were  given  is  not 
stated ;  for  all  that  appears  it  may  have  be£n  years  before.  It  was  the 
duty  of  the  clerk  to  do  this  without  being  directed  and  as  between 
the  assignee  and  the  assignor  such  a  direction  cannot  be  regarded  as 
sufficient. 

In  order  to  hold  the  assignor  liable  the  assignee  must  see  to  it 
that  the  executions  issue  in  a  reasonable  time,  or  must  show 
that  he  did  all  that  was  reasonably  in  his  power  to  cause  it  to  issue. 
If  the  clerk  should  refuse  or  neglect  to  issue  an  execution  in  due 
time  after  being  specially  directed  to  do  so,  we  are  not  prepared  to 
say  that  the  assignor  would*  be  released  by  such  neglect  or  refusal, 
but  unless  such  special  directions  be  given  the  neglect  of  the  clerk 
must,  as  between  the  assignor  and  the  assignee,  be  deemed  to  be 
the  neglect  of  the  latter. 

Gilham  was  in  straightened  circumstances.  He  owned  a  house 
and  grounds  encumbered  by  mortgage ;  the  right  of  redemption  was 
subject  to  execution.  The  amount  of  the  mortgage  is  not  shown, 
nor  the  value  of  the  property.  He  had  other  property,  some  of  which 
he  mortgaged  in  June,  1874.  It  is  not  certain  that  the  debt,  or  some 
part  of  it,  might  not  have  been  made  by  proper  diligence,  and  the 
court  properly  adjudged  that  recourse  against  the  land  was  lost. 

Judgment  affirmed. 

C.  A.&  P.  W.  Hardin,  Kyle  &  Post  on,  for  appellant 

Bell  &  Wilson,  for  appellees. 


J.  A.  Rouse  v.  S.  E.  Jones,  et  al. 

Mechanic's  Lien — Petition  in  Bankruptcy. 

The  holder  of  a  mechanic's  lien  not  having  brought  a  suit  In  the 
state  court  to  enforce  it  prior  to  the  defendant's  filing  his  petition 
in  bankruptcy  court  for  his  discharge  in  bankruptcy,  he  cannot  main- 
tain his  suit  in  the  state  court. 
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Bona  Fide  Purchaser — Mechanic's  Lien. 

A  bona  fide  purchaser  without  actual  or  constructive  notice  cannot 
be  affected  by  the  lien  created  by  the  statute. 

APPEAL  FROM  DAVIESS  CIRCUIT  COURT. 

December  11,  1878. 

Opinion  by  Judge  Elliott  : 

Appellant,  in  the  year  1868,  furnished  lumber  to  one  S.  L.  Simms 
with  which  he  built  a  still-house  in  Daviess  county,  and  on  the  1st 
day  of  November,  1869,  and  within  one  year  from  the  time  he  fur- 
nished the  material,  appellant  brought  this  suit  to  enforce  his  lien 
under  the  mechanic's  lien  law  of  Daviess  county. 

His  claim  was  fully  established  to  the  extent  of  $381.32.  Before 
the  institution  of  appellant's  suit  F.  L.  Simms  had  filed  his  petition 
for  a  discharge  in  bankruptcy,  and  S.  E.  Jones  was  appointed  his 
assignee.  Jones  answered  that  as  such  assignee  in  bankruptcy  he 
had  disposed  of  Simms'  property  under  judgments  in  the  bankrupt 
court,  and  on  hearing  appellant's  petition  was  dismissed  and  he  ap- 
peals. 

Mr.  Bump,  in  his  work  on  the  law  and  practice  in  bankruptcy, 
says,  "Xo  lien  can  be  acquired  and  enforced  by  any  proceeding  in 
a  state  court  commenced  after  such  petition  (in  bankruptcy)  is  filed, 
although  jurisdiction  which  has  been  previously  acquired  by  state 
courts  of  a  suit  brought  in  good  faith  to  enforce  a  valid  lien  upon 
property  will  not  be  divested." 

And  in  Brock  v.  Terrill,  2  Nat.  B.  R.  190,  it  was  decided  that  "the 
assignment  to  the  assignee  is  for  the  benefit  of  creditors  and  is  not 
affected  by  secret  unrecorded  liens." 

The  appellant  having  asserted  his  lien  after  his  debtor  had  brought 
his  suit  in  the  U.  S.  Bankrupt  Court  for  a  discharge,  it  would  seem 
from  the  authorities  that  he  cannot  sustain  it  in  a  state  court,  and  as 
appellant's  lien  had  not  been  recorded,  it  seems  that  it  has  no  exist- 
ence in  the  bankrupt  court,  or  at  least  is  unenforcible.  Besides,  as 
the  record  indicates,  the  bankrupt's  still-house  and  other  property 
had  been  sold  and  passed  into  the  hands  of  innocent  purchasers  at 
the  commencement  of  this  suit,  and  if  so  appellant's  lien  cannot  be 
enforced  against  such  purchasers. 

This  court,  in  Nunes  v.  Wellisch,  12  Bush  363,  in  speaking  of  a 
mechanic's  lien,  says,  in  substance,  that  a  bona  fide  purchaser  without 
actual  or  constructive  notice  cannot  be  affected  by  the  lien  created  by 
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the  statute.  As  appellant  had  an  unrecorded  lien  he  cannot  enforce 
it  against  a  purchaser  under  the  bankrupt  judgment  at  a  sale  made 
before  the  bringing  of  his  suit. 

For  these  reasons  the  judgment  below  is  right.  Wherefore  the 
judgment  is  affirmed. 

Ray  &  Walker,  for  appellant. 


A.  P.  Taylor,  et  al.,  v.  John  Rhodes,  et  al. 

Parties  to  Actions — Church  Subscription. 

Where  a  subscription  is  made  payable  to  a  committee  for  the  bene- 
fit of  the  churdh,  the  committee  is  the  proper  plaintiff  in  an  action 
to  collect.  It  is  not  necessary  under  the  code  to  join  the  beneficiary 
as  a  party  plaintiff, 

APPEAL  FROM  GREENUP  CIRCUIT  COURT. 

December  12,  1878. 

Opinion  by  Judge  Pryor  : 

The  action  of  the  committee  was  properly  brought,  whether  under 
the  old  or  new  code.  The  subscription  was  made  payable  to  the 
committee  for  the  benefit  of  the  church  and  in  such  cases  it  is  ex- 
pressly provided  by  the  code  that  the  party  in  whose  name  a  contract 
is  made  for  the  benefit  of  another  may  sue  without  joining  the  bene- 
ficiary. The  pleadings  were  read  and  the  entire  defense  of  the  ap- 
pellant heard  by  the  court.  The  subscription  was  unconditional,  and 
there  was  proof  made  by  the  party  obtaining  it  that  such  was  the 
contract,  although  his  recollection  is  indistinct  in  regard  to  it.  We 
cannot  say  that  the  judgment  is  palpably  against  the  evidence,  al- 
though  there  is  a  preponderance  of  proof  for  the  appellant. 

The  judgment  is  affirmed. 

T.  F.  Dulin,  T.  H.  Paynter,  for  appellants. 

E.  C.  Phister,  J.  Davidson,  for  appellees. 


Aetna  Insurance  Company  v.  W.  P.  Cundiff's  Adm'x. 

Bill  of  Exceptions — Order. 

An  order  permitting  a  bill  of  exceptions  to  be  prepared  and  filed 
in  vacation  is  void. 

APPEAL  FROM  MEADE  CIRCUIT  COURT. 
December  12,  1878. 
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Opinion  by  Judge  Pryor  : 

The  order  permitting  the  bill  of  exceptions  to  be  prepared  and 
filed  in  vacation  was  void,  and  we  have  before  us  for  consideration 
the  pleadings  only  on  which  the  judgment  was  based.  Issue  was 
made  on  the  original  petition  and  the  amendment,  and  if  the  allega- 
tions in  either  were  sustained  by  the  proof  the  appellee  was  entitled 
to  recover.  The  fact  that  the  jury  fixed  a  less  value  on  the  property 
than  that  fixed  by  the  appellee  does  not  invalidate  the  judgment  or 
affect  the  verdict.  That  the  interest  was  insurable  is  certain,  and  if 
the  agent  knew  all  about  it  and  was  so  informed  at  the  time  the  in- 
surance was  made,  the  appellee  was  entitled  to  a  judgment. 

Striking  out  the  7th  paragraph  of  the  answer  was  proper,  and  if 
constituting  a  defense  we  are  not  prepared  to  determine  its  effect  on 
the  appellant's  case  in  the  absence  of  testimony. 

Judgment  affirmed. 

T.  B.  Fairleigh,  William  Alexander,  for  appellant. 

Lewis  &  Fairleigh,  for  appellee. 


Rieke  Bros.,  et  al.,  v.  T.  J.  Stron. 

Judgment— -Lien — Enforcement — Waiver  of  Lien. 

Where  parties  are  entitled  to  a  lien  on  a  judgment,  but  stand  by 
and  permit  the  judgment  to  be  executed  upon  the  land  sold  and  pur- 
chase money  notes  to  be  bought  by  an  innocent  purchaser,  they  will 
be  held  to  have  waived  their  lien  by  failure  to  enforce  it  in  time. 

Usury. 

The  right  to  reclaim  usurious  interest  depends  upon  the  election 
of  the  party  who  paid  it,  and  where  one  dies  without  any  effort  to 
reclaim  the  interest  others  cannot  do  it  for  him. 

APPEAL  FROM  MARSHALL  CIRCUIT  COURT. 

December  12,  1878. 

Opinion  by  Judge  Elliott  : 

The  two  partnership  firms  styled  the  Morton  Brothers  and  the 
Rieke  Brothers,  brought  their  suit  in  the  Marshall  Circuit  Court  to 
set  aside  a  deed  made  by  J.  L.  Brown  to  A.  S.  Brown  on  the  ground 
of  fraud,  and  were  successful. 

The  court  set  aside  the  deed  and  adjudged  that  Brown's  land  be 
sold  in  satisfaction  of  the  debts  of  the  firms  of  Morton  Brothers  and 
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Rieke  Brothers.  At  the  sale  of  Brown's  land  the  Morton  and  Rieke 
brothers  became  the  purchasers,  and  afterward  conveyed  the  same 
to  T.  W.  Morton  and  C.  H.  Rieke,  and  the  latter  sold  the  land  to  M. 
T.  Williams  for  the  sum  of  $1,200,  $400  of  which  was  paid  down, 
and  two  notes  of  equal  amounts  due  at  seven  and  thirteen  months 
executed  for  the  balance.  The  $400  paid  down  was  equally  divided 
between  T.  W.  Morton  and  C.  H.  Rieke,  and  each  received  one  of 
the  $400  notes  for  the  remaining  purchase  price  of  the  land.  After- 
ward T.  W.  Morton  sold  the  note  on  Williams  in  his  possession  to 
appellee,  J.  T.  Stron. 

After  the  sale  of  this  land  under  Morton  and  Rieke  Brothers' 
judgment,  and  after  Williams  purchased  from  Morton  and  Rieke, 
Gilbert,  Johnson  and  Husbands  filed  their  petitions  and  asked  to  be 
made  parties,  and  claimed  that  as  Morton  and  Rieke's  attorneys  they 
had  recovered  judgment  against  Brown,  and  asked  to  be  permitted 
to  enforce  their  liens  for  their  fees. 

By  an  amended  petition  they  charged  that  appellee  had  loaned  T. 
W.  Morton  $5,000,  and  had  charged  him  usurious  interest,  and  that 
he,  Stron,  had  bought  the  note  for  $400  executed  by  Williams  to 
Morton  and  Rieke  in  satisfaction  of  that  usurious  claim.  To  this 
amendment,  T.  W.  Morton  having  died,  a  demurrer  was  sustained 
on  the  ground  that  Gilbert,  Johnson  and  Husbands  could  not  reclaim 
usurious  interest  paid  out  by  Morton. 

They,  then  and  after  the  submission  of  the  case,  offered  to  file  a 
second  amended  petition  alleging  that  Rieke  Brothers  and  Morton 
Brothers  had  formed  a  partnership,  by  which  they  agreed  to  prose- 
cute this  joint  suit  to  set  aside  the  deed,  which  they  claimed  he  had 
executed  in  fraud  of  their  rights,  and  that  by  their  agreement  they 
were  to  divide  equally  the  profits  or  pay  equally  the  losses  which 
might  result  from  that  litigation,  and  that  therefore  each  partner 
had  a  lien  on  the  proceeds  of  the  judgment  for  the  payment  of  the 
cost  and  attorney  fees  of  the  litigation  against  Brown.  This  amend- 
ment the  court  refused  to  permit  Gilbert  to  file. 

There  can  be  no  doubt  but  that  Gilbert,  Johnson  and  Husbands 
were  entitled  to  a  lien  on  the  original  judgment  of  Morton  and  Rieke 
Brothers  against  Brown,  and  could  have  enforced  it  against  the 
purchase-money  bonds.  This  they  failed  to  do.  They  stood  by  and 
permitted  their  clients  who  bought  Brown's  land  to  deed  it  away, 
and  then  permitted  their  vendees  to  sell  it  to  Williams  and  take  his 
notes  for  it,  then  sell  one  of  his  notes  to  an  innocent  purchaser,  and 
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then  endeavor  to  enforce  their  lien  on  this  note  in  the  hands  of  such 
purchaser.  This  is  neither  just  nor  equitable.  This  note  in  the 
hands  of  Stron  was  no  part  of  the  proceeds  of  Morton  and  Rieke's 
judgment  against  Brown,  as  the  purchasers  under  their  judgment 
had  deeded  the  purchased  land  away,  and  their  vendees  had  sold  to 
Williams,  and  then  one  of  these  vendees  transferred  one  of  the  Wil- 
liams' notes  to  appellee. 

If  Gilbert,  Johnson  and  Husbands  can  pursue  this  land  through 
two  private  sales,  after  it  was  sold  in  satisfaction  .of  their  clients' 
debts,  and  enforce  their  liens  on  the  proceeds  of  these  private  sales 
in  the  hands  of  innocent  parties,  then  there  is  no  end  to  an  attorneys' 
lien  once  created  but  to  pay  it. 

Whilst  these  attorneys  could  enforce  their  lien  on  the  proceeds  of 
the  sale  of  the  land  in  satisfaction  of  Morton  and  Rieke's  judgment, 
they  must  lose  their  lien  when  the  vendees,  who  purchased  at  the 
sale  under  Morton  and  Rieke's  judgment,  have  conveyed  the  land 
away,  and  it  has  again  been  convened  to  an  innocent  holder,  and  es- 
pecially must  they  lose  their  lien  against  the  note  of  this  second  pur- 
chaser after  it  has  passed  into  the  hands  of  an  innocent  purchaser. 
Nor  did  the  court  err  in  sustaining  the  demurrer  to  the  amended  pe- 
tition of  Gilbert. 

The  law  is  well  settled  that  the  right  to  reclaim  usurious  interest 
depends  upon  the  election  of  the  party  who  paid  it,  and  as  T.  W. 
Morton  died  without  any  effort  to  reclaim  the  interest  in  this  case, 
appellants  had  no  right  to  do  so. 

The  objection  to  the  filing  of  the  second  amended  petition  was  that 
it  was  offered  after  the  submission  of  the  case,  and  was  not  sworn 
to;  and  we  cannot  say  that  the  lower  court  abused  a  sound  discretion 
in  refusing  to  permit  it  to  be  filed.  Besides,  a  private  partnership  to 
prosecute  a  law-suit  and  divide  profits  and  pay  losses,  unknown  to 
the  public,  is  of  questionable  propriety,  and  if  it  could  be  enforced  at 
all,  certainly  cannot  when  the  proceeds  of  the  partnership  property 
has  left  the  firm's  hands  and  fallen  into  the  hands  of  innocent 
purchasers. 

The  brief  of  appellants  is  not  before  us,  having  been  mislaid,  but 
after  a  careful  consideration  of  all  the  facts  and  law  of  this  case  we 
have  come  to  the  conclusion  that  neither  Rieke  Brothers  nor  the  ap- 
pellants, Gilbert,  Johnson  and  Husbands,  have  any  enforcible  lien  on 
the  note  sold  by  T.  W:  Morton  to  the  appellee,  T.  J.  Stron. 
Wherefore  the  judgment  is  affirmed. 

1 
11 


162  Kentucky  Opinions.  [December, 

O.  Ames,  et  al.,  v.  Felix  Mercer's  Adm'r. 

Deed  or  Mortgage — Homestead  Waiver. 

A  deed  or  mortgage  which  purports  to  convey  the  whole  estate  in 
land,  in  which  the  wife  unites  as  a  grantor,  will,  when  legally 
acknowledged  by  the  husband  and  wife  and  recorded,  be  a  valid 
waiver  of  the  homestead  exemption  in  land  embraced  by  such  con- 
veyance. 

APPEAL  FROM  MARION  CIRCUIT  COURT. 

December  13,  1878. 

Opinion  by  Judge  Cofer: 

That  a  deed  of  mortgage  purporting  to  convey  the  whole  estate  in 
land  and  in  which  the  wife  unites  as  a  grantor  will,  when  legally  ac- 
knowledged by  husband  and  wife  §nd  recorded,  be  a  valid  waiver  of 
the  homestead  exemption  in  land  embraced  by  such  conveyance,  must 
now  be  regarded  as  conclusively  settled  in  this  state.  Wing  v.  Hay- 
den,  10  Bush  276;  Robbins  v.  Cookendorfer,  10  Bush  629;  Brame  & 
Wife  v.  Craig,  12  Bush  404;  McCrath  v.  Berry,  13  Bush  391.  The 
latter  case  rests  upon  the  ground  that  Mrs.  McGrath  did  not  join  in 
the  grant,  and  therefore  it  did  not  purport  to  convey  anything. 

An  absolute  conveyance  in  words  apt  to  convey  the  whole  estate 
necessarily  evinces  an  intention  to  convey  all  right  and  interest  of 
the  grantors  of  whatever  kind,  and  is  totally  inconsistent  with  the 
idea  that  the  grantors  can  assert  any  interest  or  privilege  in  or  upon 
the  land  in  derogation  of  the  rights  of  the  grantee  as  expressed  in 
the  conveyance.  The  conveyance  of  the  whole  carries  all  the  parts. 
If  all  is  granted  nothing  remains  in  the  grantors,  and  it  would  be  an 
unmeaning  and  useless  formality  after  conveying  the  whole  to  relin- 
quish or  waive  a  mere  incident  growing  out  of  the  title  thus  con- 
veyed away. 

Judgment  affirmed, 

S.  A.  Russell,  for  appellants. 

Russell  &  Arritt,  Rountree  &  Lisle,  for  appellee. 


Lucy  Jones,  et  al.,  v.  R.  H.  Williams,  et  al. 

Homestead — Wife's  Interest. 

During  the  life  of  the  husband  the  wife  has  no  interest  in  his 
real  estate  and  the  homestead  act  was  not  Intended  to  give  her  any. 
All  she  has  is  the  power  to  prevent  a  mortgage  release  or  waiver  by 
the  husband  of  the  exemption  given  him.  She  cannot  compel  her 
husband  to  assert  his  right  to  the  exemption,  nor  can  she  assert  it 
for  him  or  for  herself  during  his  life. 
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Abandonment  of  Homestead. 

Occupancy  is  necessary  to  entitle  the  debtor  to  a  homestead  exemp- 
tion and  the  act  of  the  husband  in  removing  from  the  premises  and 
establishing  his  home  elsewhere  is  an  abandonment  -of  the  home- 
stead exemption. 

APPEAL  FROM  McCRACKEN  COURT  OF  COMMON  PLEAS. 

December  14,  1878.  . 

Opinion  by  Judge  Cofer  : 

Neither  the  wife  nor  children  of  the  owner  of  a  homestead  have 
any  independent  interest  in  the  exemption  during  his  life.  The  stat- 
ute gives  the  exemption  to  the  husband  as  long  as  he  is  alive,  and  it 
is  only  after  his  death  that  the  wife  and  children  are  declared  to  be 
entitled  to  it.  During  the  life  of  the  husband  the  only  effect  of  the 
statute  is  to  disable  him  to  waive  the  exemption  without  his  wife  will 
unite  with  him  in  doing  so.  The  wife  has  a  sort  of  veto  power  over 
the  right  of  the  husband  to  waive  the  exemption.  But  her  power 
goes  no  further. 

The  right  to  the  exemption  depends  upon  occupancy,  but  the  hus- 
band still  continues  to  be  the  head  of  the  family  and  may  abandon 
his  homestead  whenever  he  chooses  to  do  so,  or  he  may  make  an  ab- 
solute sale  of  it  at  his  own  uncontrolled  discretion.  Br  ante  &  Wife 
f.  Craig,  12  Bush  404.  It  is  only  when  the  husband  sees  proper  to 
assert  his  right  to  the  exemption  that  it  is  important  to  inquire 
whether  the  wife  has  united  in  waiving  it.  If  she  has  not,  then  he 
is  entitled  to  the  exemption,  not  because  there  is  any  right  in  his 
wife  and  children,  but  because  the  statute  declares  that  he  cannot 
mortgage  his  homestead,  except  by  writing  subscribed  by  himself 
and  his  wife,  and  acknowledged  and  recorded.  The  act  of  the  wife 
in  subscribing  and  acknowledging  the  mortgage,  release  or  waiver 
of  the  exemption  does  not  pass  anything  vested  in  her  by  the  statute, 
but  merely  makes  efficacious  the  act  of  the  husband  to  divest  himself 
of  the  exemption  given  to  him.  If  the  wife  does  not  unite,  the  ex- 
emption continues,  because  the  condition,  and  the  only  condition, 
upon  which  the  right  of  the  husband  to  claim  it  can  be  divested,  has 
not  been  performed. 

During  the  life  of  the  husband  the  wife  has  no  interest  in  his  real 
estate,  and  the  homestead  act  was  not  intended  to  give  her  any.  All 
she  has  is  the  power  to  prevent  a  mortgage  release  or  waiver  by  the 
husband  of  the  exemption  given  him.    No  power  is  given  to  her  to 
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which  of  the  defendants  he  would  proceed  and  dismiss  his  complaint 
as  to  the  other,  and  as  he  failed  so  to  do  and  went  on  to  prove 
the  separate  trespass  of  Benjamin  Parsons,  the  court  should  have 
treated  this  as  an  election  of  plaintiff  to  proceed  against  Benjamin 
Parsons,  and  should  have  rejected  all  evidence  of  a  joint  trespass 
by  the  defendants  or  of  a  separate  trespass  by  Wesley  Parsons. 
2  Starkie  on  Evidence  806.  Under  such  circumstances  the  plaintiff 
could  prove  as  many  trespasses  as  he  had  counts  against  Benjamin 
Parsons,  but  after  proving  a  separate  assault  by  him  he  was  pre- 
cluded from  proving  a  joint  assault  by  him  and  another,  but  should 
have  been  confined  to  the  assaults  of  Benjamin  Parsons,  and  the 
action  dismissed  as  to  the  other  defendant. 

As  there  was  no  conflict  in  the  evidence  as  to  the  fact  that  the 
assaults  in  this  case  were  committed  separately  and  at  different 
times  by  each  of  the  defendants,  the  court  erred  in  its  refusal  to 
grant  a  new  trial. 

Wherefore  the  judgment  is  reversed  and  cause  remanded  for 
further  proceedings  consistent  herewith. 

Bell  &  Wilson,  for  appellants.    Thompsons,  for  appellee. 


C.  Aultman  &  Company  v.  John  A.  Costlin. 

Measure  of  Damages. 

The  true  measure  of  damages  in  an  action  for  breach  of  warranty 
in  a  machine  is  the  difference  between  the  value  of  the  machine  if 
it  had  been  of  sound  material  as  represented,  and  its  real  condition 
as  afterwards  ascertained;  and  although  the  jury  had  a  right  to 
find  the  damage  the  defendant  had  sustained  by  reason  of  his  depri- 
vation of  the  use  of  the  machine,  that  damage  could  not  exceed  the 
deprivation  of  the  use  of  the  machine  when  needed  to  cut  defendant's 
grain. 

APPEAL  FROM  DAVIESS  CIRCUIT  COURT. 

December  18,  1878. 

Opinion  by  Judge  Elliott  : 

No  error  of  the  court  in  giving  instructions  or  refusing  instruc- 
tions was  made  grounds  for  a  new  trial,  and  a  failure  to  object 
and  except  to  the  instructions  of  the  court  amounts  to  a  concession 
that  they  are  right  and  proper  presentations  of  the  law  of  the  case; 
but  the  jury  fixed  the  damages  too  high  even  under  the  instructions. 
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The  true  criterion  of  recovery  in  a  case  of  this  kind  is  the  differ- 
ence between  the  value  of  the  machine,  if  it  had  been  of  sound 
material  as  represented,  and  its  real  condition  as  afterward  ascer- 
tained; and  although  the  jury  had  a  right  under  the  instructions  to 
find  the  damage  the  defendant  had  sustained  by  reason  of -his  dep- 
rivation of  the  use  of  the  machine,  that  damage  could  not  exceed 
the  deprivation  of  the  use  of  the  machine  when  needed  to  cut  de- 
fendant's grain. 

The  evidence  conduces  to  show  that  the  machine  was  broken  to 
pieces  about  harvest  time  in  1876,  when  defendant  had  twenty  acres 
of  small  grain  to  cut,  and  the  cost  of  cutting  the  grain  in  the  mode 
adopted  by  defendant  was  not  exceeding  $15,  and  the  damage  done 
to  the  machinery  was  $8.50.  This  amount  of  damages  was  all  that 
was  proven  and  all  that  defendant  was  entitled  to,  even  under  the 
instructions  of  the  court.  Defendant  testified  that  the  machine  would 
have  been  as  good  as  new  if  one  piece  of  machinery  had  replaced 
the  one  that  gave  way.  If  this  was  so  it  was  his  duty  to  replace  this 
machinery,  and  if  he  failed  to  do  it  he  cannot  charge  appellants  by 
reason  of  inability  to  use  the  machine.  Indeed,  such  damages  can- 
not be  recovered  on  a  suit  for  breach  of  a  warranty  in  any  way. 

In  this  case  the  appellants  warranted  the  reaper  to  be  of  sound 
material  as  they  admit.  If  the  materials  were  not  sound  appellants 
must  answer  to  the  defendant  the  sum  that  he  has  been  damaged, 
which  is  the  difference  between  the  value  of  the  machine  if  it  had 
been  sound  as  warranted,  and  its  value  in  its  defective  condition 
when  purchased. 

Wherefore  the  judgment  is  reversed  and  cause  remanded  for  fur- 
ther proceedings  consistent  with  this  opinion. 

Little  &  Slack,  for  appellants.  Owen  &  Ellis,  for  appellee. 


James  M.  Anderson  v.  Stephen  V.  Hays,  et  al. 

Petition  for  Breach  of  Covenant. 

To  be  sufficient  a  petition  for  a  breach  of  covenant,  the  bond  sued 
upon  should  be  set  forth  in  substance  so  as  to  show  the  undertaking 
of  the  parties,  and  to  make  the  bond  a  part  of  the  petition  does  not 
supply  these  averments. 


APPEAL  FROM  WHITLEY  CIRCUIT  COURT. 

December  19,  1878. 
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Opinion  by  Judge  Hines  : 

The  allegations  of  the  petition  and  the  amended  petitions  do  not 
sufficiently  set  forth  a  covenant  and  breach  thereof.     The  bond 
sued  upon  should  have  been  set  forth  in  substance  so  as  to  show 
the  undertaking  on  the  part  of  the  parties  to  the  bond.    This  was 
not  done.    Making  the  bond  a  part  of  the  petition  does  not  cure  the 
defective  averments.     But  even  if  that  were  done  appellant  could 
not  recover.    The  bond  as  exhibited  was  an  undertaking  to  satisfy 
the  judgment  of  the  quarterly  court  that  might  be  rendered  in  the 
cause.    No  judgment  was  there  rendered,  as  appears  from  the  peti- 
tion and  amendments ;  but  the  cause  by  agreement  between  the  plain- 
tiff and  defendant,  and  without  the  knowledge  or  consent  of  the 
sureties  in  the  bond,  was  transferred  to  the  circuit  court;  and  it  is 
upon  the  judgment  there  rendered  that  recovery  is  sought  to  be 
had.    The  pleadings  fail  to  show  that  appellees  undertook  to  satisfy 
the  judgment  that  might  be  rendered  in  any  other  than  the  quarterly 
court.      The  failure  to  prosecute  the  cause  to  judgment   in  the 
quarterly  court  was  a  waiver  by  appellee  of  his  right  to  go  upon  the 
sureties  in  the  bond  for  the  appeal  from  the  justices'  court. 

Judgment  affirmed. 

Smith  &  Richardson,  for  appellant. 

C.  W.  Lester,  R.  D.  Hill,  for  appellees. 


C.  COCONONGHER  V.  F.   M.   COCONONGHER,  ET  AL. 

Homestead  Exemption — Purchase  Money  Lien. 

One  is  not  entitled  to  a  homestead  exemption  as  against  a  pur- 
chase money  lien,  nor  is  a  debtor  entitled  to  a  homestead  as  to  debts 
created  before  he  occupies  the  premises  as  a  homestead. 

APPEAL  FROM  WASHINGTON  CIRCUIT  COURT. 

December  21,  1878. 

Opinion  by  Judge  Cofer  : 

The  appellant  does  not  complain  in  this  court,  nor  did  he  com- 
plain in  the  court  below,  of  the  judgment  rescinding  the  contract 
between  him  and  Bigby ;  and  he  must  therefore  be  regarded  as  con- 
senting that  that  judgment  may  stand  as  rendered.  As  long  as 
that  judgment  stands  the  judgment  for  the  sale  of  the  land  does  not 
prejudice  him.    By  the  subsequent  adjudication  of  bankruptcy  what- 
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ever  interest  he  had  in  the  land  passed  to  his  assignee,  and  he  alone 
can  complain  of  it  if  wrong,  unless  the  appellant  is  entitled  to  a 
homestead  in  the  land,  and  as  his  object  seems  to  be  to  test  that 
single  question  we  proceed  to  decide  it  alone.  The  purchase  money 
notes  given  by  Bigby  and  assigned  to  the  appellees  were  secured  by 
a  lien  on  the  land,  and  that  lien  continued  after  the  rescission  for 
the  benefit  of  the  assignees. 

Whether  they  could  enforce  it  against  the  homestead  exemption 
we  need  not  decide,  because  on  his  own  showing  he  is  not  entitled 
to  a  homestead  as  to  debts  created  before  he  occupied  the  premises 
as  a  homestead.  At  the  time  he  assigned  Bigby's  notes  to  the  ap- 
pellees, he  did  not  reside  on  the  land  in  controversy,  but  on  another 
tract  in  which  he  was  entitled  to  a  homestead;  and  having  sur- 
rendered that  he  could  not,  by  his  subsequent  occupation  of  the  land 
sold  to  Bigby,  acquire  a  right  to  an  exemption  in  that  land  to  the 
prejudice  of  creditors  whose  debts  were  created  before  such  occupa- 
tion commenced.  And  moreover  he  entered  while  the  land  was  in 
the  hands  of  a  receiver,  and  could  not  thereby  acquire  any  right 
to  a  homestead  as  against  the  plaintiffs  in  that  suit. 

That  the  bankruptcy  court  set  aside  a  part  of  the  land  as  a  home- 
stead cannot  affect  the  decision  of  this  case.  The  state  court  had 
possession  of  the  land,  and  the  appellant,  by  entering  upon  the 
court's  possession,  became  either  a  trespasser  or  a  tenant  of  the 
court,  and  could  not  claim  any  benefit  on  account  of  his  possession. 
He  must  be  treated  now  precisely  as  if  he  had  not  taken  possession 
after  the  judgment  of  rescission,  and  the  land  being  thus  in  the  pos- 
session of  the  state  court  the  bankruptcy  court  had  no  jurisdiction  to 
oust  the  jurisdiction  of  the  state  court  already  acquired.  Linthicum 
v.Fenley,  n  Bush  131. 

We  are  therefore  of  the  opinion  that  the  appellant  was  not  entitled 
to  a  homestead  exemption  in  the  land,  and  as  he  appears  now  to  have 
no  other  interest  in  the  matter,  the  numerous  errors  in  the  record 
are  not  to  his  prejudice,  and  the  judgments  appealed  from  are  there- 
fore affirmed. 
Belden  &  Shuck,  for  appellant. 
A.  Duvall,  R.  /.  Browne,  for  appellees. 
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George  Washington  v.  Commonwealth. 

Criminal  Law — Grand  Larceny — Receiving  Stolen  Goods — Evidence. 

When  the  accused  is  on  trial  for  stealing  doeskin  cassimere,  or 
for  receiving  it  knowing  it  to  have  been  stolen,  in  order  to  make  out 
the  latter  offense  the  state  had  a  right  to  prove  that  the  accused 
about  that  time  had  received  other  stolen  goods. 

Evidence  in  Larceny  Case. 

In  an  indictment  for  larceny  evidence  that  the  prisoner  had  com- 
mitted another  distinct  felony  than  that  for  which  he  is  on  trial  is 
inadmissible. 


APPEAL  FROM  BOURBON  CIRCUIT  COURT. 

December  21,  1878. 

Opinion  by  Judge  Elliott  : 

Appellant  and  John  Henderson  were  indicted  for  the  crime  of 
having  stolen  a  piece  of  doeskin  cassimere,  and  a  piece  of  diagonal 
or  piquet  of  the  value  of  over  ten  dollars.  They  were  also  indicted 
for  having  received  these  goods,  knowing  them  to  be  stolen  goods. 
The  evidence  conduced  to  prove  that  the  diagonal  or  piquet  piece 
of  goods  had  been  stolen  several  months  before  that  of  the  doe- 
skin cassimere.  The  charge  was  that  the  goods  had  been  stolen 
from  the  mercantile  establishment  of  S.  E.  Tipton  &  Company,  Paris, 
Kentucky. 

On  appellant's  motion  the  appellee  was  ruled  to  elect  for  which 
offense  it  would  prosecute  appellant,  and  it  elected  to  prosecute  for 
the  offense  for  stealing  and  receiving  the  doeskin  cassimere,  know- 
ing it  to  have  been  stolen. 

After  the  introduction  of  evidence  tending  to  prove  that  John 
Henderson  had  stolen  the  goods,  and  that  appellant  was  along  with 
him  both  when  the  goods  were  stolen  and  when  they  were  found  in 
Henderson's  possession,  the  appellee,  over  appellant's  objection 
and  exceptions,  was  permitted  to  prove  that  the  diagonal  cloth 
(the  indictment  for  stealing  which  had  been  dismissed  as  to  appel- 
lant) had  been  found  in  the  possession  of  Peter  Mason,  and  Peter 
testified  that  some  time  before  the  arrest  of  appellant  he  had 
purchased  the  goods  of  him. 

The  appellant  was  on  trial  for  stealing  the  doeskin  cassimere,  or 
for  receiving  it,  knowing  it  to  have  been  stolen,  and  in  order  to 
make  out  the  latter  offense  the  state  had  a  right  to  prove  that  the 
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prisoner  about  that  time  had  received  other  stolen  goods.  But  in 
this  case  when  the  commonwealth  closed  its  evidence  it  had  made  out 
the  crime  of  larceny  or  nothing,  and  did  not  insist  on  any  instruc- 
tions as  to  the  count  for  receiving  stolen  goods. 

The  appellant  then  moved  the  court  to  exclude  from  the  jury  all 
the  evidence  tending  to  show  either  that  he  had  stolen  the  diagonal 
cloth  or  received  it,  knowing  that  it  had  been  stolen,  and  to  the 
overruling  of  this  motion  the  appellant  excepted. 

There  are  several  classes  of  crimes  where  other  offenses  of  like 
nature  may  be  proved  against  the  prisoner  to  show  the  intention 
with  which  he  committed  the  offense  charged,  as  where  one  is  ac- 
cused of  passing  counterfeit  money,  forging  written  instruments  or 
receiving  stolen  goods.  Other  offenses  of  a  similar  nature  are  ad- 
mitted for  the  purpose  of  showing  the  guilty  motives  of  the  pris- 
oner in  the  commission  of  the  offense  charged. 

But  on  an  indictment  for  larceny  evidence  that  the  prisoner  had 
committed  another  and  distinct  felony  than  that  for  which  he  is  on 
trial  is  clearly  inadmissible.  Indeed,  that  is  the  general  rule  as  to 
indictable  offenses. 

"Testimony  of  the  prisoner's  guilt,  or  participation  in  the  commis- 
sion of  a  crime,  wholly  unconnected  with  that  for  which  he  is  put  on 
his  trial,  cannot,  as  a  general  rule,  be  admitted."  Roscoe's  Criminal 
Evidence,  92  (note)  ;  Dunn  v.  State,  2  Ark.  229 ;  Commonwealth  v. 
Call,  21  Pick.  (Mass.)  515. 

Therefore,  as  the  appellant  was  on  trial  on  the  charge  of  having 
stolen  a  piece  of  doeskin  cassimere,  all  evidence  tending  to  prove 
him  guilty  of  the  distinct  crime  of  having  stolen  the  diagonal  cloth 
was  inadmissible,  and  should  have  been  excluded  by  the  court  from 
the  jury. 

Wherefore  the  judgment  is  reversed  and  cause  remanded  for  fur- 
ther proceedings  consistent  with  this  opinion. 
Charles  Offcutt,  for  appellant.    Moss,  for  appellee. 


E.  B.  Trabue,  et  al.  v.  City  of  Owensboro. 

Damages  from  Pest-House. 

The  erection  of  pest-house  for  patients  having  contagious  diseases 
is  within  the  powers  of  a  municipality,  and  a  city  cannot  be  liable  for 
erecting  and  using  such  a  house  unless  it  does  so  In  a  manner  un- 
necessarily calculated  to  endanger  the  spread  of  disease,  or  has 
erected  it  in  an  unsuited  place  or  unreasonably  near  to  habitations. 
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Pest-House,  Where  Located. 

A  pest-house  may  legally  he  located  at  any  place  not  so  near  to 
habitations  as  to  give  reasonable  ground  for  apprehending  that  dis- 
ease may  be  communicated  to  those  residing  in  the  neighborhood, 
and  before  an  action  may  be  maintained  to  enjoin  the  city  from  Its 
operation  there  must  be  actual  and  not  merely  fanciful  injury. 

APPEAL  PROM  DAVIESS  CIRCUIT  COURT. 

January  7,  1879. 

Opinion  by  Judge  Cofer  : 

The  appellants  brought  this  suit  against  the  city  of  Owensboro  to 
recover  damages  for  the  alleged  wrongful  and  unlawful  erection  of 
a  pesthouse  within  115  or  120  feet  of  their  residence,  and  its  use  as 
a  hospital  for  persons  afflicted  with  infectious  and  contagious 
diseases.  They  did  not  allege  that  disease  had  been  communicated 
to  themselves  or  any  member  of  their  family  or  inmate  of  their  house 
from  the  pesthouse  or  patients  therein,  or  that  there  had  been  any 
negligence  in  its  management,  or  any  other  wrong  except  the  build- 
ing and  use  of  the  house,  or  that  they  had  sustained  any  damage  in 
consequence  except  that  it  would  be  dangerous  to  live  near  to  the 
house,  and  that  in  consequence  and  through  fear  of  contracting 
some  infectious  or  loathsome  disease,  and  in  order  not  to  be  in  con- 
tinual alarm,  they  were  compelled  to  abandon  their  house  and  were 
unable  to  sell  or  rent  it  for  anything  like  its  real  value. 

The  erection  of  a  pesthouse  or  hospital  for  patients  suffering  with 
infectious  or  contagious  diseases  is  a  proper  exercise  of  the  ordinary 
powers  of  a  municipal  corporation,  and  especially  of  one  that,  ac- 
cording to  the  common  custom  of  the  country,  may  on  account  of  its 
population  be  denominated  a  city. 

The  city  of  Owensboro  cannot,  therefore,  be  liable  to  an  action 
for  erecting  and  using  such  a  hospital  unless  it  has  done  so  in  a 
manner  unnecessarily  calculated  to  endanger  the  spread  of  disease 
from,  or  has  erected  it  in  an  unsuited  or  improper  place,  or  unreason- 
ably near  to  habitations. 

That  it  is  so  near  to  the  appellants'  residence  that  it  is  dangerous 
for  them  to  live  in  it  is  not  sufficient.  It  should  appear  that  the  dan- 
ger is  imminent,  and  that  it  may  reasonably  be  apprehended  that 
disease  will  be  communicated  from  the  hospital  to  persons  occupying 
the  residence.    The  mere  possibility  of  such  a  result  is  not  suffi- 
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cient  to  subject  the  city  to  an  action.    Nor  can  the  court  say  that 
the  danger  is  imminent  at  the  distance  of  120  feet. 

Unless  the  danger  is  such  as  reasonably  to  excite  apprehension 
of  danger  of  infection  in  the  houses  or  on  the  premises  of  Adjacent 
proprietors,  the  incidental  injury  resulting  from  apprehension  of 
danger  or  aversion  to  the  proximity  of  the  hospital  must  be  borne  as 
one  of  the  incidents  of  civilization.     Such  hospitals  are  necessary 
in  a  town  or  city  of  considerable  population.    They  must  be  built 
somewhere  within  convenient  reach  of  the  body  of  population,  and 
some  must  be  nearer  than  others  to  their  location.    There  must  be  a 
limit  somewhere  as  to  the  distance  from  residences  within  which 
they  may  be  built.     To  require  that  distance  to  be  so  great  that 
there  would  be  no  danger,  i.  e.,  no  possibility  that  disease  could  be 
communicated  from  the  hospital,  would  be  unreasonable  and  prob- 
ably impracticable.     The  only  rule,  therefore,  which  can  reason- 
ably be  adopted,  is  to  say  that  they  may  be  lawfully  located  at  any 
place  not  so  near  to  habitations  as  to  give  reasonable  ground  for 
apprehending  that  disease  may  be  communicated  to  a  neighboring 
residence. 

The  rule  applied  in  cases  of  railroads  and  other  public  works  that 
mere  annoyance  from  noise  or  smoke,  or  danger  from  fire,  must 
be  borne  by  the  owners  of  adjacent  property,  applies  to  a  case  like 
this  so  far  as  a  mere  vague  or  unreasonable  apprehension  of  danger, 
or  aversion  to  the  neighborhood  of  a  hospital,  are  concerned.  But 
when  it  is  so  near  as  to  create  a  well-founded  apprehension,  then 
there  is  an  actual  and  not  merely  imaginary  or  fanciful  injury,  and 
reason  and  natural  justice  demand  that  the  owner  of  property  thus 
injured  should  be  compensated. 

But  the  allegations  of  the  petition  did  not  bring  the  case  within  the 
rule  indicated,  and  the  demurrer  was  properly  sustained.  The  hos- 
pital does  not  appear  to  be  near  to  any  other  dwelling,  and  no  gen- 
eral objection  to  its  location  seems  to  exist,  and  it  does  not  therefore 
appear  that  the  doctrine  applicable  to  public  nuisances  has  any 
application  to  this  case. 

But  even  though  it  was  a  public  nuisance  it  does  not  necessarily 
follow  that  the  appellants  might  not  have  recovered  if  they  had 
shown  themselves  within  the  principles  we  have  announced.  One 
who  suffers  a  peculiar  injury  not  common  to  all  affected  by  such  a 
nuisance  may  recover  for  such  injury. 
Judgment  affirmed. 
John  H.  McHenry,  for  appellants.    W.  N.  Sweeney,  for  appellee. 
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Harvey  Smith  v.  Louisville  City  Railway. 

Negligence  of  Common  Carrier. 

TUe  fact  that  a  passenger  has  stepped  from  the  train  onto  the  rail- 
road platform,  does  not  terminate  the  railroad  company's  liability, 
for  it  is  its  duty  to  have  prevented  any  injury  to  the  passenger  by  the 
cars,  and  if  those  operating  the  car  saw  such  passenger's  peril  and 
failed  to  exercise  proper  care  to  protect  him  the  company  would  be 
liable. 

Injury  to  Passenger. 

Where  a  passenger  has  left  the  car  and  while  he  is  on  the  platform, 
and  the  conductor,  while  standing  on  the  lower  steps,  his  body  pro- 
truding, started  the  train  and  his  body  struck  the  passenger  on  the 
platform,  Injuring  him,  it  will  amount  to  negligence,  for  it  is  the 
company's  duty  to  give  such  passenger  a  reasonable  time  to  place 
himself  beyond  danger  before  putting  the  car  in  motion. 

APPEAL  FROM  JEFFERSON  CIRCUIT  COURT. 

January  7,  1879. 

Opinion  by  Judge  Pryor  : 

The  undertaking  of  the  appellee,  as  alleged  by  the  appellant,  is 
only  such  a  contract  as  the  law  creates  between  the  carrier  and  the 
passenger,  and  the  former  may  be  relieved  from  liability  by  the 
act  of  the  passenger,  or  by  exercising  such  a  degree  of  diligence  as 
conduces  to  show  that  the  injury  was  not  the  result  of  the  com- 
pany's negligence  or  that  of  its  employes.  The  cause  of  action  in 
this  case  is  the  negligence  of  the  employes,  the  contract  to  transport 
the  plaintiff  imposing  on  the  company  the  duty  of  exercising  proper 
care  and  caution  in  carrying  him  to  his  place  of  business. 

The  negligence  complained  of  is  that  the  conductor,  in  starting  the 
cars  after  the  plaintiff  had  left  them,  by  retaining  his  position  on  the 
steps,  his  body  protruding,  was  thrown  against  the  plaintiff  by  the 
impetus  of  the  cars  and  the  latter  knocked  down  and  injured.  That 
the  appellant  got  off  of  the  car  at  the  proper  place  is  not  contradicted, 
and  the  jury  was  told  that  although  the  plaintiff  had  left  the  train, 
still  it  was  appellee's  duty  to  give  him  a  reasonable  time  to  place 
himself  beyond  danger  before  putting  the  car  in  motion;  and  the 
evidence  showing  that  appellant  was  very  weak  and  infirm,  the  jury 
were  further  told  that  in  determining  what  was  reasonable  time  they 
should  take  into  consideration  appellant's  physical  condition. 

The  fact  that  the  appellant  had  reached  the  ground  and  was  leav- 
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ing  the  cars  did  not  terminate  appellee's  responsibility ;  it  was  still 
the  duty  of  appellee  to  have  prevented  any  injury  to  plaintiff  by  the 
cars,  and  if  he  saw  plaintiff's  peril  and  failed  to  exercise  proper 
care  to  protect  him,  the  company  was  liable.  This  was  the  substance 
of  an  instruction  also  given  the  jury,  and  we  think  the  appellant  has 
no  cause  to  complain  of  the  law  by  which  his  right  of  recovery  was 
tested.  It  is  true  that  in  the  special  interrogatories  propounded, 
the  jury  was  not  asked  to  say  whether  the  appellant  was  knocked 
down  by  the  body  of  the  conductor  as  the  car  moved  off,  still,  the 
jury  was  required  to  say  whether  the  injury  resulted  from  the  negli- 
gence of  the  employes,  and  the  response  was  in  the  negative.  The 
answer  of  the  jury  to  the  questions  propounded  all  conduce  to  dis- 
prove the  existence  of  the  facts  alleged  by  the  appellant,  and  we  per- 
ceive no  room  for  reversing  the  judgment. 

Judgment  affirmed. 

H\  R.  Abbott,  Edwards  &  Seymour,  for  appellant. 

M.  Mundy,  for  appellee. 


John  D.  Gordon,  et  al.,  v.  Mames,  Muir,  et  al. 

Sufficiency  of  Petition. 

Where  a  writing  sued  on  is  copied  in  full  in  the  petition  and  Im- 
parts a  promise  to  pay  the  sum  sued  for,  no  allegation  of  any  other 
promise  is  necessary. 

APPEAL   FROM   CLARK  COURT   OP   COMMON   PLEAS. 

January  8,  1879. 

Opinion  by  Judge  Cofer  : 

If  it  be  conceded  that  the  assignment  of  errors  is  sufficient  to 
raise  the  question  of  the  sufficiency  of  the  petition  the  judgment  must 
still  be  affirmed.  The  writing  sued  on  is  copied  in  full  into  the  peti- 
tion, and  imports  a  promise  to  pay  the  sum  sued  for,  and  no  allega- 
tion of  any  other  promise  was  necessary.  The  cases  cited  by  counsel 
were  unlike  this.  There  the  pleader  did  not  set  out  in  his  petition 
the  writing  sued  upon,  but  alleged  that  it  was  a  writing  of  a  certain 
character,  without  stating  more  except  to  refer  to  and  make  it  part 
of  the  petition.  Whether  the  writing  was  what  he  styled  it  was 
merely  his  conclusion ;  and  when  he  alleged  that  it  was  a  note  he  did 
not  allege  a  fact,  but  merely  his  opinion.    In  this  case  the  writing 
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sued  upon  is  copied  into  the  petition,  and  the  court  may  decide 
whether  it  has  been  correctly  called  a  note.  The  writing  is  not  in 
fact  a  note.  It  is  a  simple  acknowledgment  of  indebtedness;  and 
from  that  acknowledgment  the  law  implies  a  promise,  and  the  code 
dispenses,  in  such  cases,  with  the  averment  of  the  promise. 

No  allegation  the  plaintiff  could  have  made  would  have  made 
the  petition  better  than  it  is.  All  the  facts  necessary  to  the  cause  of 
action  appear  from  the  writing,  and  no  allegation  that  could  have 
been  made  would  have  affected  in  any  way  its  legal  import.  John 
D.  Gordon  acknowledged  that  he  owed  the  plaintiff  $75,  and  the  law 
thereupon  raised  a  promise  to  pay  it ;  and  an  allegation  of  a  prom- 
ise would  have  been  a  mere  allegation  of  a  legal  presumption,  which, 
as  we  have  said,  is  not  necessary. 

Judgment  affirmed. 

W.  M.  Beckner,  for  appellants.    J.  &  /.  IV.  Rodman,  for  appellees. 


Elizabeth  Stetson  v.  Ancient  Order  of  United  Workmen. 

Forfeiture  of  Death  Benefits. 

Where  a  member  of  the  Ancient  Order  of  United  Workmen  is  sus- 
pended in  accordance  with  the  usages  and  customs  of  the  order  for 
failure  to  pay  his  dues,  and  after  notice  fails  to  contribute  to  dis- 
charge the  benefits  resulting  to  others,  neither  he  nor  those  claiming 
under  him  have  any  right  to  complain. 

APPEAL  FROM  JEFFERSON  COURT  OF  COMMON  PLEAS. 

January  10,  1879. 

Opinion  by  Judge  Pryor  : 

If  a  member  of  the  order  is  to  be  suspended  or  expelled  for  the 
nonpayment  of  assessments  made  upon  him  by  the  vote  of  a  major- 
ity of  the  members,  such  a  conclusion  is  alone  to  be  arrived  at  by 
implication.  There  is  no  section  or  provision  of  the  charter  or  by- 
laws of  the  organization  prescribing  the  action  to  be  taken  by  the 
lodge  in  such  a  case.  It  is  evident  that  the  lodge  must  act  upon  the 
question  in  some  way,  and  that  the  suspension  must  be  made  during 
the  session  of  the  lodge ;  whether  by  the  mere  announcement  of  the 
presiding  officer,  or  by  the  vote  of  the  lodge,  in.  the  absence  of  any 
fixed  rule  on  the  subject,  it  seems  to  us  is  immaterial. 

By  Sec.  2  of  Art.  1 1  of  the  organic  law  of  the  body,  a  member  in 
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default  by  reason  of  the  nonpayment  of  his  assessment  is  not  a 
member  in  good  standing,  and  when  this  default  exists,  the  member 
having  notice  of  his  delinquency  and  being  presumed  to  know  the 
nature  of  the  law  by  which  he  is  governed,  it  may  be  of  itself  suffi- 
cient to  forfeit  all  right  to  the  benefits  of  the  order.  Whether  so  or 
not,  the  fact  that  the  deceased  was  in  default  and  was  so  notified 
time  and  again  by  those  in  authority  is  not  controverted,  and  in  open 
lodge,  with  the  members  present,  this  default  on  his  part  was  an- 
nounced by  the  presiding  officer,  and  his  suspension  as  a  member 
ordered  and  entered  on  the  minutes  of  the  proceedings  without  ob- 
jection. This  was  equivalent  to  a  unanimous  vote  on  the  subject, 
and  in  the  absence  of  any  definite  mode  of  proceeding  in  such  a 
case,  regulated  by  the  law  of  the  order,  it  appears  was  in  accordance 
with  the  usages  and  customs  of  the  order  with  reference  to  this 
question.  Failing  to  contribute  after  notice  to  discharge  the  bene- 
fits resulting  to  others  he  nor  those  claiming  under  him  have  any 
right  to  complain,  and  this  court  will  not  adopt  a  regulation  for  the 
order  that  is  shown  to  be  contrary  to  its  mode  of  proceeding,  by 
implying  that  a  vote  should  have  been  actually  taken,  because  a  vote 
is  required  where  a  member  is  suspended  or  expelled  for  other 
reasons  than  for  the  nonpayment  of  dues. 

The  judgment  below  is  affirmed. 

William  Mix,  for  appellant. 

Kinney,  Bernard  &  Canup,  for  appellees. 


William  S.  Keetes  v.  Commonwealth. 

Quashing  Bail  Bond. 

Where  one  accused  of  crime  in  an  examining  court  is  committed 
to  jail  in  default  of  bail,  the  amount  being  fixed  at  $1,200,  and  no 
record  appears  showing  its  reduction  or  that  he  was  discharged  by 
reason  of  the  execution  of  the  bond,  and  nothing  appears  in  the 
record  to  show  any  authority  for  taking  a  bond  from  him  in  the 
sum  of  $800,  but  it  is  sought  to  hold  a  surety  on  such  a  bond,  the 
bond  should  be  quashed. 

APPEAL  FROM  HARDIN- CIRCUIT  COURT. 

January  14,  1879. 

Opinion  by  Judge  Pryor  : 

There  is  nothing  in  this  record  showing  any  authority  for  the 
taking  of  the  bond  for  $800.    The  accused  had  been  tried  before  an 

12 
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examining  court  and  committed  to  jail  in  default  of  bail,  the  amount 
being  fixed  at  $1,200.  How  he  was  released  from  custody  does  not 
appear.  There  is  no  minutes  or  proceedings  showing  that  his  bail 
was  reduced,  or  that  he  was  discharged  by  reason  of  the  execution 
of  the  bond  for  the  amount  for  which  the  appellant  has  been  made 
liable.  The  response  should  have  been  held  sufficient  and  the  bond 
quashed. 

Judgment  reversed  and  cause  remanded  for  further  proceedings 
etc. 

Judge  Cofer  not  sitting. 

Montgomery  &  Preston,  for  appellant.    Moss,  for  appellee. 
1  * 


MEHLER  &  ESTENKEMPER  V.  JOHN  FERGUSON,  Jr. 

Innocent  Purchaser  of  Note. 

Where  there  is  an  agreement  between  a  debtor  and  creditor  that 
a  note  given  to  evidence  the  debt  shall  be  paid  in  lumber,  but  no  men- 
tion of  this  is  made  in  the  note,  which  is  a  plain  note  payable  in 
bank,  and  the  note  is  purchased  before  maturity  for  a  valuable 
consideration  without  notice  or  knowledge  of  the  agreement  as  to 
how  it  is  payable,  the  innocent  holder  is  protected  and  may  collect  it 
according  to  its  terms. 

Notice  of  Defense. 

A  notice  to  an  assistant  cashier  of  a  bank  of  a  defense  to  a  note 
given  before  the  bank  discounts  the  note  is  not  notice  to  the  bank, 
where  it  is  shown  that  neither  the  president  nor  cashier  had  any 
such  notice,  and  where  it  is  shown  that  the  assistant  cashier  had 
no  voice  in  discounting  paper,  and  had  not  been  intrusted  with  or 
permitted  to  discharge  any  such  duty  by  the  bank. 

APPEAL  FROM  JEFFERSON  COURT  OF  COMMON  PLEAS. 

January  15,  1879. 

Opinion  by  Judge  Pryor: 

That  the  appellants  were  to  deliver  lumber  to  Metcalfe  sufficient 
to  pay  for  the  property  purchased  is  m'ade  manifest  from  the  parol 
proof  in  the  case,  as  well  as  the  agreement  between  the  parties. 
At  the  time  the  notes  were  executed  they  had  an  account  for  lumber 
against  him  for  near  $2,000,  and  if  there  was  no  other  agreement 
in  regard  to  the  notes  or  the  use  of  them  by  Metcalfe  than  that  they 
were  to  be  discharged  in  lumber,  it  is  a  little  remarkable  that  the 
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notes  upon  their  face  were  payable  in  money,  and  made  negotiable 

at  one  of  the  banks  of  the  city.    As  ordinarily  prudent  business  men, 

appellants  would  have  protected  themselves  by  inserting  the  manner 

of  payment  in  the  body  of  the  note,  and  this  would  have  been  done 

but  for  their  agreement  that  Metcalfe  might  use  the  notes  for  his 

own  purposes ;  and  having  been  paid  for  his  property  in  lumber,  the 

latter  assumed  the  responsibility  of  taking  the  notes  up  at  maturity. 

The  appellants  never  contemplated  paying  the  notes,  but  said  in 

effect  to  Metcalfe  by  the  terms  of  the  agreement  he  had  given  them, 

you  can  use  the  notes  as  you  think  proper  if  you  will  take  them  up 

at  maturity,  and  we  will  pay  you  in  lumber  for  your  property. 

Metcalfe's   credit    was    then    unquestioned,    and    the    appellants 
entertained  no  fears  as  to  their  responsibility  on  the  notes.     The 
agreement,  after  describing  the  property  purchased  and  the  notes 
given  for  the  purchase  money,  recites :  "I  do  hereby  agree  to  take 
out  said  notes  in  lumber,  and  to  take  up  said  notes  when  due  and  to 
deliver  them  to  Mehler  and  Estenkemper."  If  Metcalfe  was  not  per- 
mitted to  use  the  notes  for  the  purpose  of  raising  money,  the  ap- 
pellants furnishing  lumber  to  pay  for  the  property  instead  of  taking 
up  the  notes,  why  the  necessity  of  such  an  agreement  between  them  ? 
The  appellants  are  business  men,  and  must  at  least  be  required 
to  understand  the  effect  and  meaning  of  a  contract  evidencing  an 
ordinary  business  transaction ;  and  the  fact  that  Metcalfe  agreed  to 
take  up  the  notes  evidences  the  existence  of  an  agreement  amounting 
to  nothing  more  or  less  than  that  the  credit  of  the  appellants  might 
be  used  in  conjunction  with  Metcalfe  to  enable  the  latter  to  raise 
money ;  and  in  such  a  state  of  case,  whether  the  note  is  negotiable  or 
not,  a  bona  fide  holder  for  value  is  entitleS  to  his  judgment.    Met- 
calfe's testimony  is  fully  sustained  by  the  agreement  already  re- 
ferred to,  and  the  proof  is  ample  that  Metcalfe  was  to  use  the  notes, 
take  them  up  at  maturity,  and  then  settle  with  the  appellants  for  lum- 
ber purchased,  in  satisfaction  of  what  might  be  owing  on  the  prop- 
erty.   The  case  of  Gano  v.  Finnell,  13  B.  Mon.  390,  sustains  this 
view  of  the  question ;  and  in  fact  it  is  not  necessary  to  cite  authority 
for  the  purpose  of  showing  that,  where  a  party  permits  his  credit 
to  be  used  in  such  a  manner,  he  cannot  make  innocent  parties  suffer 
by  reason  of  any  default  on  the  part  of  those  in  whom  he  has 
trusted. 

It  is  certain  that  Ferguson  had  no  notice  of  this  agreement  be- 
tween these  parties,  and  whether  the  note  was  discounted  or  not  is 
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immaterial  in  determining  the  question  involved.  If,  however,  the 
facts,  as  insisted  by  counsel,  do  not  authorize  the  conclusion  reached, 
it  is  clear  that  the  assignee  of  Metcalfe  had  the  right  to  have  the  note 
discounted,  and  that  it  was  discounted  in  good  faith  is  clearly 
proven.  Whether  the  maker  of  the  note  could  by  actual  notice  have 
prevented  the  discount  does  not  arise,  as  the  case  is  now  presented. 
Conceding  that  the  Marion  County  National  Bank  is  but  a  repre- 
sentative of  the  commercial  bank,  or  the  same  bank  under  a  different 
name,  still  no  notice  was  given  that  bank  of  the  existence  of  a  set- 
off intended  to  be  asserted  by  appellants  against  the  note  in  contro- 
versy. The  parties  to  the  note  had  placed  it  in  the  power  of  the  as- 
signee to  discount  the  paper  and  made  it  negotiable  and  payable 
in  bank  for  that  purpose,  and  when  he  does  negotiate  or  discount  it, 
with  the  bank  at  Lebanon,  is  told  that  the  discount  is  ineffectual 
because  a  circular  was  received  by  the  assistant  cashier  of  the  bank 
giving  notice  of  the  defense  intended  to  be  made  by  the  makers. 

We  know  of  no  rule  of  law  requiring  the  president  and  directors 
of  a  bank,  or  such  officers  as' are  intrusted  with  the  duty  of  discount- 
ing paper,  to  make  inquiry  of  those  in  subordinate  positions  to  know 
if  they  have  a  knowledge  of  any  infirmity  in  the  paper  offered.  Nei- 
ther the  president  nor  cashier  seems  to  have  known  of  appellants'  de- 
fense, and  to  make  notice  to  an  assistant  cashier,  or  any  other  officer 
of  a  bank  whose  duty  in  a  bank  is  foreign  to  that  of  discounting  pa- 
per, notice  to  the  bank,  in  a  case  like  this,  would  be  developing  a  new 
feature  in  the  history  of  commercial  law.  The  proof  is  that  this  as- 
sistant cashier  had  no  voice  in  discounting  paper,  nor  had  he  been 
entrusted  with  or  permitted  to  discharge  any  such  duty  by  the  bank. 
The  rule  as  laid  down  in  Morse  on  Banks  and  Banking  is :  "If  an 
officer  is  acting,  speaking,  or  receiving  information  in  matters  which 
the  ordinary  usage  of  the  banking  business  casts  within  the  range  of 
his  functions,  the  bank  is  bound  and  affected  thereby,  as  any  other 
principal,  by  the  act,  declaration,  or  knowledge  of  the  agent.  *  *  * 
Each  agent  can  only  act  in  his  own  agency.  In  like  manner,  demand 
or  notice  can  affect  the  bank  only  if  it  be  made  upon  or  given  to  the 
officer  having  charge  of  the  subject-matter  wfhich  the  notice  con- 
cerns. If  it  be  given  to  one  within  whose  sphere  the  business  in 
question  does  not  fall,  the  bank  is  not  chargeable  with  it;  neither 
answerable  for  negligence  if  it  fails  to  act  upon  it."  Morse  on 
Banks  and  Banking  (2d  ed.)  p.  89. 

Any  other  rule  than  the  one  defined  would  require  the  principal 
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bank  officers  to  consult  with  those  in  subordinate  positions  in  all 
matters  pertaining  to  the  business  of  the  bank,  and  particularly  in 
regard  to  the  character  of  paper  that  is  constantly  before  the  bank 
for  discount. 

The  chief  officers  of  the  bank  are  doubtless  required  to  consult 
those  in  minor  positions  with  reference  to  matters  coming  within 
their  sphere  of  action,  and  it  would  be  unreasonable  to  place  any 
other  or  greater  obligation  upon  them  in  this  regard.  It  therefore 
results  that  the  paper  was  properly  discounted,  and  for  this  reason, 
if  for  no  other,  the  appellants  must  fail  in  their  defense. 

Judgment  affirmed. 

Barrett  &  Brown,  L.  M.  Dembitz,  for  appellants. 

Ban,  Goodloe  &  Humphrey,  for  appellee. 


James  McIlvaine  v.  Martha  H.  McIlvaine. 
Dower. 

Where  the  husband  has  been  seized  beneficially  by  an  equitable 
title  to  real  estate,  and  so  continues  up  to  his  death,  his  widow  Is 
entitled  to  dower;  but  where  the  husband  has  no  beneficial  interest 
in  land,  but  if  it  is  acquired  for  the  benefit  of  and  conveyed  immedi- 
ately to  others,  the  wife  is  not  entitled  to  dower  therein. 

APPEAL  PROM  WARREN  CIRCUIT  COURT.  \ 

January  15,  1879. 

Opinion  by  Judge  Elliott  : 

About  1846  a  man  by  the  name  of  Porter  died  in  Warren  county 
possessed  of  a  large  real  estate ;  148  acres  of  his  land  was  set  apart 
to  his  widow  as  dower. 

He  left  seven  children  and  heirs  at  law!  During  the  lifetime  of 
Porters  widow,  Alexander  McIlvaine  purchased  the  interests  of 
five  of  his  heirs  and  John  Porter,  his  son,  bought  the  interest  of  one 
of  his  heirs,  so  that  at  the  widow's  death  Alexander  McIlvaine 
owned  five  and  John  Porter  two  shares  in  this  land. 

One  Gladdish  had  bought  four  shares  of  this  land,  and  these 
shares  were  purchased  by  Alexander  McIlvaine ;  as  also  the  interest 
of  Mrs.  Neal,  who  was  Porter's  heir  at  law.  The  heirs  at  law  and 
Gladdish  all  joined  in  a  deed  on  the  9th  day  of  January,  1847,  con- 
veying  this  tract  of  land  to  Alexander  McIlvaine,  with  the  distinct 
understanding,  as  they  say,  that  he  was  to  convey  the  two  interests 
owned  by  John  Porter  to  him,  and  accordingly  at  the  same  time 
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Alexander  Mcllvaine  executed  his  title  bond  to  John  Porter,  by 
which  he  agreed  to  convey  to  him  fifty  acres  of  the  land  giving  the 
boundary  by  deed  of  special  warranty. 

In  1864  Alexander  Mcllvaine  died,  and  in  1877  the  appellee, 
who  is  the  widow  of  Alexander  Mcllvaine,  brought  this  suit,  claim- 
ing a  dower  interest  in  this  land  against  appellant,  who  had  pur- 
chased the  same  of  John  Porter. 

The  material  facts  alleged  in  appellant's  answer  have  been  estab- 
lished by  the  evidence,  and  the  only  question  is  whether  in  such  a 
case  the  widow  is  entitled  to  dower.  By  the  common  law  the  widow 
was  only  entitled  to  be  endowed  of  the  lands  of  which  her  husband 
had  been  legally  seized  during  the  coverture.  But  this  court  has 
decided  that  under  our  statutes,  if  the  husband  has  been  seized 
beneficially  by  an  equitable  title  and  so  continues  up  to  his  death, 
that  his  widow  is  entitled  to  dower  in  such  landed  estate.  But  if  the 
husband  has  never  been  beneficially  seized  his  widow  is  not  entitled 
to  dower. 

We  think  the  case  of  Gully  v.  Ray,  18  B.  Mon.  107,  is  conclusive 
of  this  case.  In  that  one  Gully  settled  on  the  land  in  1806,  and  after- 
ward purchased  it  of  Anderson  and  Vancleave.  The  time  of  his 
purchase  did  not  appear,  but  as  Anderson  and  Vancleave  did  not 
acquire  title  until  1818,  the  rational  inference  would  be  indulged  that 
Gully's  purchase  was  after  that  time. 

In  1824  Gully  sold  to  and  put  one  Jones  in  possession  of  the  land, 
he  only  having  an  equitable  title  at  the  time.  Afterward,  in  the 
year  1836,  Jones  having  died  and  his  heirs  wishing  to  obtain  legal 
title  to  the  land,  procured  through  agent  the  execution  of  a  deed 
of  conveyance  by  Anderson  and  Vancleave  to  Gully,  and  one  from 
him  to  themselves.  The  court  says:  "Both  deeds  were  excuted  on 
the  same  day,  and  the  title  was  conveyed  to  Gully,  in  order  that  he 
might  convey  it  to  the  heirs  of  his  vendee  with  a  covenant  of 
warranty." 

The  suit  in  that  case  was  by  Gully's  widow  against  the  vendee  of 
Jones'  heirs,  and  the  court,  after  reference  to  authorities,  says: 
"Now  here  the  husband  had  parted  with  his  equitable  title  to  the 
land,  and  with  the  possession  of  it,  before  he  obtained  the  legal 
title.  He  held  the  legal  title  in  trust;  it  conferred  upon  him  no 
beneficial  interest  in  the  land,  but  was  acquired  for  the  benefit  of 
and  conveyed  immediately  by  his  deed  to  the  heirs  of  his  vendee. 
It  was  not  such  a  beneficial  seizin  therefore  as  entitles  the  wife  to 
dower."    It  is  further  ruled  that  "The  same  doctrine  applies  when 
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the  husband  takes  a  conveyance  in  fee,  and  at  the  same  time  mort- 
gages the  land  back  to  the  grantor,  or  to  a  third  person,  to  secure 
the  payment  of  the  purchase  money.  Dower  cannot  be  claimed  as 
against  rights  under  that  mortgage.  The  husband  is  not  deemed 
sufficiently  seized  by  such  an  instantaneous  passage  of  the  title  in 
and  out  of  him,  to  entitle  his  wife  to  dower  as  against  the  mort- 
gagee. 

The  purchaser  is  not  estopped  by  the  husband's  deed  from  ex- 
plaining the  nature  of  his  seizin  and  showing  that  it  was  not  of 
such  a  character  as  entitled  his  wife  to  dower  in  the  land."  For, 
says  the  court,  "A  widow  is  not  dowable  of  land  of  which  her  hus- 
band was  not  beneficially  seized  during  the  coverture." 

In  the  case  under  consideration  the  evidence  preponderates  to  the 
conclusion  that  appellee's  husband  never  owned  the  land  of  which 
she  seeks  to  be  endowed.  He  had  bought  five-sevenths  of  the  tract 
which  embraced  it,  and  the  deed  by  Porter's  heirs  was  made  to 
him  on  the  express  condition  that  he  would  convey  the  two-sevenths 
thereof  owned  by  John  Porter  to  him,  and  the  fact  that  he  executed 
the  title  bond  to  John  Porter  on  the  same  day  that  the  deed  was 
made  to  him,  and  that  he  only  agreed  to  convey  such  interest  with 
covenants  of  special  warranty,  and  the  additional  fact  that  the  appel- 
lant, his  son,  purchased  the  land  of  Porter  at  his  solicitation,  strongly 
corroborates  the  other  established  facts. 

There  is  no  evidence  that  appellee's  husband  ever  was  possessed 
of  the  land  of  which  she  claims  dower ;  but  it  is,  on  the  contrary, 
established  by  the  evidence  that  John  Porter  remained  in  possession 
thereof  after  the  death  of  his  mother  until  he  sold  it  to  appellant, 
who  has  been  in  possession  ever  since. 

We  are  therefore  of  opinion  that  appellee's  husband  had  no  such 
beneficial  seizin  of  the  land  in  dispute  as  will  entitle  his  widow  to 
dower  therein. 

Wherefore  the  judgment  is  reversed  and  cause  remanded  with 
directions  to  the  court  below  to  dismiss  the  appellee's  petition. 

Wright  &  McElroy,  for  appellant. 

Wilkins  &  Wilkins,  for  appellee. 


George  S.  Hume  v.  J.  H.  Maddox,  et  al. 

Certificate  to  Mortgage. 

A  certificate  to  a  mortgage  is  not  invalid  when  it  is  made  as  if  by 
the  clerk  in  person  but  signed  "J.  T.  Bynum,  D.  C,  for  John  A.  Wil- 
son, C.  P.  C." 
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APPEAL  FROM  FULTON  CIRCUIT  COURT. 

January  15,  1879. 

Opinion  by  Judge  Hines  : 

Appellant  complains  that  the  court  below  erred  in  its  judgment 
directing  the  commissioner  to  set  aside  a  homestead  to  the  appellees. 
As  there  is  no  brief  for  appellees  and  nothing  in  the  judgment  to  aid 
us,  we  must  resort  to  the  record  and  to  the  brief  of  counsel  for 
appellant  to  ascertain  the  grounds  upon  which  the  court  below  based 
its  action. 

It  is  suggested  that  the  certificate  to  the  mortgage  of  Maddox 
and  wife  is  insufficient,  and  that  the  court  below  so  held,  because  it 
is  not  signed  by  the  clerk.  The  certificate  is  made  in  the  usual 
form,  as  if  by  the  clerk  in  person,  but  signed :  "J.  T.  Bynum,  D.  C. 
for  John  A.  Wilson,  C.  F.  C."  Does  this  affect  the  validity  of  the 
certificate  so  it  is  not  as  much  the  act  of  the  clerk  as  if  it  had  been 
signed  "John  A.  Wilson,  C.  F.  C.  by  J.  T.  Bynum,  D.  C"?  In 
either  case  it  purports  to  be  the  certificate  of  the  clerk,  written  and 
signed  for  him  by  his  deputy.  Whatever  the  clerk  can  do  the  deputy 
may  do  for  him  and  in  his  name.  It  is  manifest  that  the  intention 
was  to  make  the  certificate  the  act  of  the  clerk  by  his  deputy,  and  it 
would  be  trifling  with  the  well  established  canons  of  construction 
to  hold  that  the  manner  of  signing  should  control  the  otherwise  clear 
intention,  a  killing  of  the  spirit  with  the  letter  and  the  dry  technical- 
ities of  the  law. 

Wherefore,  so  much  of  the  judgment  as  grants  the  appellees  a 
homestead  in  the  mortgaged  property  is  reversed,  and  cause  re- 
manded with  directions  for  further  proceedings  consistent  with  this 
opinion. 

A.  Duvall,  H.  A.  Tyler,  for  appellant. 


James  R.  Calloway  v.  John  B.  Todd. 

Attachment  for  Contempt. 

A  witness  duly  subpoenaed  may  be  attached  and  punished  for  con- 
tempt of  court  for  falling  to  obey  the  subpoena,  but  cannot  be  so  at- 
tached and  punished  where  he  falls  to  keep  his  promise  to  one  of  the 
parties  to  attend,  when  he  has  not  been  subpoenaed. 


1879-]  Province  v.  Leonard.  185 

Waiver  of  Mileage  Fees. 

Where  a  witness  is  subpoenaed,  he  may  waive  the  payment  of  mile- 
age and  expenses,  when  he  otherwise  would  be  entitled  to  them,  and 
where  he  does  so  and  fails  to  obey  the  subpoena  he  may  be  attached 
and  punished  for  contempt,  notwithstanding  no  fees  have  been  ten- 
dered to  him. 

APPEAL  FROM  JEFFERSON  COURT  OF  COMMON  PLEAS. 

January  16,  1879. 

Opinion  by  Judge  Cofer  : 

Attachments  are  awarded  against  witnesses  on  the  ground  that 
they  arc  in  contempt  of  the  authority  of  the  court  in  failing  to  appear 
when  legally  summoned.  But  a  witness  is  not  in  contempt  of  the 
court  simply  because  he  has  not  kept  his  promise  to  one  of  the  par- 
ties to  be  present  and  testify. 

Xo  doubt  a  witness  legally  summoned  may  waive  the  payment  of 
mileage  and  expenses,  and  by  doing  so  may  subject  himself  to  at- 
tachment for  failing  to  appear  in  obedience  to  the  subpoena.  In  that 
case  it  would  be  his  duty  to  attend  unless  excused  by  the  default  of 
the  party  who  caused  him  to  be  summoned,  but  he  could  not,  after 
waiving  the  payment  of  his  mileage,  etc.,  set  up  the  failure  to  pay 
as  an  excuse  for  his  disobedience. 

Nor  is  this  at  all  technical.    It  is  the  plain  legal  duty  of  a  litigant 
to  take  the  appropriate  legal  steps  to  produce  his  evidence  in  court, 
and  he  has  no  right  to  rely  upon  means  not  provided  by  law  and  to 
depend  upon  the  promise  of  his  witnesses  and  neglect  the  legal 
method;  and  then,  when  his  witness  has  disappointed  him,  to  throw 
the  consequences  of  his  own  default  upon  his  adversary  by  subject- 
ing him  to  the  expense,  inconvenience  and  delay  rendered  necessary 
by  his  own  reliance  upon  his  witness,  in  preference  to  relying  upon 
the  law  to  secure  the  attendance  of  the  witness. 
Petition  overruled. 
D.  If.  Rodman,  for  appellant 
W.  P.  Thorne,  Russell  &  Helm,  for  appellee. 


J.  M.  Province,  et  al.,  v.  J.  W.  Leonard,  et  al. 

Pleading  Amendments. 

After  the  evidence  is  in  it  is  not  such  an  abuse  of  the  court's  dis- 
cretion to  refuse  to  permit  the  plaintiff  to  so  amend  his  petition  as 
to  substantially  change  the  claim  set  up  in  the  original  petition  as 
will  require  this  court  to  reverse  the  cause  on  appeal. 
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APPEAL   FROM  McCRACKEN  CIRCUIT   COURT. 

January  16,  1879. 

Opinion  by  Judge  Hines  : 

The  original  petition  in  this  case  alleged,  in  substance,  that  J.  M. 
Province,  J.  C.  Province,  J.  V.  Fly  and  J.  N.  Warwick  sold  to 
J.  W.  Leonard  a  certain  number  of  stave  trees  for  a  specified  sum, 
and  prayed  attachment  and  judgment  for  their  value.  Subsequently 
an  amended  petition  was  filed,  setting  forth  that  Leonard  was  the 
agent  of  Romaine  &  Roth,  and  asking  attachment  and  judgment 
against  them.  To  the  petition  and  the  amended  petition  Leonard 
answered  as  agent  for  Romaine  &  Roth,  denying  the  purchase 
jointly  from  the  Provinces,  Fly  and  Warwick,  and  denying  also  the 
other  material  allegations  of  the  petitions. 

After  the  evidence  was  in,  showing  that  the  only  contract  that 
was  made  was  between  J.  M.  and  J.  C.  Province,  they  offered  an 
amended  petition  setting  forth  these  facts,  omitting  the  names  of 
Fly  and  Warwick,  and  asking  permission  to  prosecute  the  case  in 
the  name  of  the  Provinces.  The  court  refused  to  allow  the  amend- 
ment to  be  filed  and  dismissed  the  petition.  From  that  judgment 
this  appeal  is  prosecuted. 

The  questions  arising  on  the  appeal  are,  first,  did  the  court  have 
power  under  section  134  of  the  Civil  Code  to  allow  the  amendment, 
and,  secondly,  if  the  court  could  permit  the  amendment,  was  it  guilty 
of  an  abuse  of  discretion  in  refusing  it. 

We  are  clearly  of  the  opinion  that  the  court  did  not  err  in  refusing 
the  amendment,  and  that  whether  it  be  placed  upon  the  ground  to 
allow  the  amendment  or  upon  the  ground  of  the  abuse  of  discretion. 
The  amendment  was  not  such  a  one  as  is  provided  for  by  Sec.  134, 
Civil  Code.  It  substantially  changes  the  claim  set  up  in  the  orig- 
inal petition,  and  therefore  cannot  be  placed  upon  the  ground  of 
conforming  the  pleading  to  the  proof.  The  original  petition  alleged 
a  sale  jointly  by  the  four  plaintiffs  mentioned,  while  the  amend- 
ment set  up  a  contract  made  with  the  Provinces  only.  It  does  not 
present  a  case  of  variance  in  the  proof,  which  may  be  corrected  by 
amendment,  but  a  case  of  failure  of  proof.  If,  however,  it  be  a 
variance  and  not  a  failure  of  proof  which  the  court  might  have  per- 
mitted to  be  corrected  by  amendment,  we  cannot  say  that  the  court 
below  was  guilty  of  such  an  abuse  of  discretion,  in  refusing  per- 
mission to  file  the  amendment,  as  would  justify  a  reversal.  The 
plaintiff  had  notice  from  the  answer,  before  the  taking  of  proof,  that 
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the  defendants  would  raise  the  question  of  the  right  of  the  four 
plaintiffs  to  prosecute  the  action  jointly.  This  renders  it  unnec- 
essary to  answer  the  other  objections  raised. 

Judgment  affirmed. 

Bigger  &  Reid,  for  appellants.    L.  D.  Husbands,  for  appellees. 

H.  C.  Meyers  v.  Ezra  Pointer,  et  al. 
Dower. 

Where  a  widow  has  accepted  the  provisions  of  the  husband's  will 
she  is  not  entitled  to  dower. 

Bond  for  Deed. 

Where  the  holder  of  a  title  bond  has  paid  for  the  land  he  is  en- 
titled to,  and  where  the  ancestor  executed  such  bond  in  a  proper 
proceeding,  the  court  should  order  the  heirs  to  execute  a  deed,  and 
it  is  error  for  the  court  to  order  the  land  sold  to  pay  plaintiff's  lien. 
Plaintiff  in  such  a  case  is  entitled  to  the  conveyance  of  the  land. 

APPEAL  FROM  NICHOLAS  CIRCUIT  COURT. 

January  17,  1879. 

Opinion  by  Judge  Elliott: 

On  the  22nd  day  of  October,  1866,  the  appellant  executed  his  note 
to  appellee,  E valine  Pointer,  by  which  he  promised  on  or  before  the 
1st  of  March,  1868,  to  pay  her  $300,  but  the  note  was  not  to  be 
collected  until  the  appellee  and  her  husband,  Ezra  Pointer,  should 
cause  to  be  made  to  appellant  a  good  and  sufficient  deed  to  a  tract 
of  sixty-two  acres  of  land  lying  in  Nicholas  county,  and  for  the  title 
to  which  appellee,  Evaline  Pointer,  held  the  title  bond  of  Thomas  A. 
.Marshall. 

On  the  1st  day  of  January,  1872,  the  appellee  brought  this  suit  to 
recover  judgment  on  the  note,  and  for  an  enforcement  of  their  lien 
on  the  land  for  its  payment. 

Their  petition  was  defective  because  they  failed  to  state  that  they 
were  able  to  make  a  good  and  sufficient  title  to  the  land  sold  to  ap- 
pellant; and  had  the  appellant  stood  on  his  demurrer  they  had  no 
case  in  court.  But  appellant,  after  his  demurrer  was  overruled, 
filed  his  answer  and  alleged  that  the  plaintiff's  title  was  neither  good 
nor  sufficient,  for  the  title  was  in  the  heirs  of  Thomas  A.  Marshall. 

The  plaintiffs  then  amended  their  petition  and  admitted  that  the 
title  was  in  the  heirs  of  Thomas  A.  Marshall,  and  made  them  and 
Marshall's  widow  defendants,  alleging  that  the  purchase  money  had 
been  paid,  and  asked  that  they  be  compelled  to  convey  their  title  to 
plaintiffs,  as  they  held  Thomas  A.  Marshall's  bond  for  title.    This 
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was  an  allegation  that  appellant  had  a  good  and  equitable  title  -which 
they  were  seeking  to  perfect,  and  made  an  issue  on  the  title. 

Thomas  A.  Marshall's  widow  answered  and  claimed  dower  in  the 
kind,  and  one  of  his  daughters  answered  and  claimed  interest  in  it. 

Having  accepted  the  provision  of  the  husband's  will,  Mrs.  Mar- 
shall was  not  entitled  to  dower,  and  the  purchase  money,  according 
to  the  evidence,  having  been  paid,  the  court  should  have  ordered 
them  to  convey  the  land  according  to  the  stipulations  of  their  an- 
cestor's bond,  which  it  was  proved  he  executed.  This  the  court 
failed  to  do,  but  instead  adjudged  a  sale  of  the  land  in  satisfaction 
of  the  plaintiff's  lien,  and  the  judgment  allowed  interest  on  the 
plaintiff's  claim  from  the  beginning  of  this  suit  and  the  tender  of 
the  deed,  and  of  this  appellant  complains. 

It  seems  to  us  that  the  note  sued  on  was  due  in  no  event  till  the 
first  of  March,  1868,  and  not  then  until  the  plaintiff  made  to  de- 
fendant a  good  and  sufficient  deed.  The  language  of  the  note  im- 
ports that  such  was  the  contract,  and  the  evidence  is  almost  con- 
clusive that  such  was  the  understanding  of  the  parties. 

Besides,  the  deed  which  appellants  say  they  tendered  was  not 
made  a  part  of  their  petition  nor  offered  in  evidence,  and  not  being 
a  part  of  the  record  this  court  cannot  say  that  it  conforms  to  the 
agreement  between  the  parties.  By  the  judgment  the  defendant  is 
made  to  accept  the  deed  tendered,  when  it  is  admitted  by  the  plain- 
tiffs that  the  title  is  in  Marshall's  heirs,  and  the  deed  tendered  is  the 
deed  of  the  plaintiffs,  whose  title  is  only  equitable. 

Under  the  contract  sued  on  the  defendant,  Myers,  was  entitled  to 
a  good  and  sufficient  deed  before  he  parted  with  his  money  and  a 
good  and  sufficient  deed  means  a  deed  conveying  a  good  legal  title 
The  costs  were  properly  adjudged  against  the  plaintiffs.  The  bond 
given  by  the  plaintiffs  to  the  nonresident  defendants,  who  were 
some  of  Marshall's  heirs,  makes  them  incur  no  responsibility  unless 
the  nonresidents  should  appear  and  open  the  judgment  within  five 
years  from  March,  1876,  when  the  judgment  was  not  rendered  till 
July,  1877.  This  was  not  such  a  bond  as  the  Code  requires.  No 
errors  are  perceived  prejudicial  to  appellees  on  their  cross-appeal, 
and  the  judgment  on  the  cross-appeal  is  affirmed.  But  for  the  errors 
indicated  by  appellant,  Myers,  the  judgment  is  reversed  and  the 
cause  remanded  for  further  proper  proceedings. 

Ross  &  Kennedy,  for  appellant. 

Hargiss  &  Norvall,  for  appellees. 
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Trustees  of  National  Bank  of  Franklin  v.  Ford  &  Bros. 

Assignor's  Liability. 

The  unreasonable  delay  of  the  holder  of  a  note  in  prosecuting  his 
action  to  collect  a  note,  after  instituting  a  suit,  will  release  the  as- 
signor;  but  where  it  is  made  to  appear  that  the  continuances  of  the 
cause  were  at  the  request  of  said  assignor  he  id  not  released  because 
of  such  delay. 

APPEAL,  FROM  SIMPSON  CIRCUIT  COURT. 

January  18,  1879. 

Opinion  by  Judge  Hines  : 

• 

B.  W.  Vingard,  being  indebted  to  Ford  &  Bros.,  executed  to  them 
a  note,  which  was  secured  by  a  lien  upon  a  certain  piece  of  property 
against  which  there  were  several  other  liens. 

Ford  &  Bros,  assigned  the  note,  before  due,  to  the  First  National 
Bank,  Franklin,  Kentucky,  and  the  bank  brought  suit  upon  it,  at  the 
first  term  of  the  court  after  it  fell  due,  making  appellees  and  other 
parties  interested  in  the  property  defendants.    At  the  first  term  to 
which  the  suit  was  brought,  August,  1872,  it  was  continued  by  order 
of  the  plaintiff,  but  whether  with  the  consent  of  the  Fords  the  evi- 
dence is  conflicting.    At  the  next  term  of  the  court,  February,  1873, 
a  written  agreement  was  entered  into  by  the  Fords,  in  which  they 
requested  a  continuance  of  the  case  and  expressly  agreed  to  remain 
bound  on  their  assignment  to  the  bank.    At  the  next  August  term, 
1873,  no  order  was  made,  and  the  cause  went  over  to  the  February 
term,  1874.     At  that  term  additional  pleadings  were  filed  and  the 
case  went  over  to  the  August  term,  1874,  without  any  order  of  con- 
tinuance.   At  the  August  term,  1874,  the  case  was  submitted,  but 
the  judgment,  being  unsatisfactory  to  the  parties,  was  by  agreement 
set  aside.    To  secure  the  vacating  of  this  judgment  the  Fords  re- 
quested the  bank,  in  writing,  not  to  proceed  further  in  its  attempt 
to  collect  the  claims  against  Vingard  until  it  should  be  determined 
whether  the  decree  could  be  set  aside,  and  expressly  agreed  to  re- 
main bound  as  assignors  to  the  bank.    At  the  next  February  term, 
l%7Sf  exceptions  to  commissioner's  report  of  sale  were  sustained, 
judgment  set  aside  and  amended  pleadings  filed.     The  pleadings 
appear  not  to  have  been  completed  and  the  case  ready  for  submis- 
sion  until  February,  1876,  when  a  decree  was  entered  and  the  land 
sold ;  and  failing  to  realize  anything  out  of  the  proceeds,  and  after 
execution  returned  "no  property  found/'  the  bank  brought  suit  in 
July,  1876,  to  recover  of  the  Fords  on  their  assignment;  and  judg- 


190  Kentucky  Opinions.  [January, 

ment  having  been  rendered  dismissing  its  petition  this  appeal  was 
taken. 

Appellees  insist  that  the  judgment  should  be  affirmed  for  these 
reasons:  1.  Want  of  diligence  in  prosecuting  the  suit  to  enforce 
the  lien  on  the  property  of  Vingard;  2.  Want  of  consideration  for 
the  execution  of  the  two  written  requests  to  the  bank  to  continue  the 
case;  3.  Fraud  on  the  part  of  the  appellant  in  the  obtention  of  the 
two  written  agreements  on  request  to  continue  the  case. 

There  is  no  question  but  that,  under  the  well  established  rule  of 
law  in  this  state,  nothing  else  appearing,  the  delay  by  the  bank  in 
the  prosecution  of  the  case,  after  the  institution  of  the  suit,  would 
release  appellees.     The  position  taken  by  counsel  is  impregnable, 
but  it  appears  to  us  equally  clear  that  the  written  requests  of  ap- 
pellees to  continue  the  case  amounts  to  a  waiver  of  any  right   to 
rely  upon  previous  negligence  in  its  prosecution.     Appellees  might 
have  rested  upon  their  rights,  refusing  to  act  at  all  or  consent  to 
the  delay,  in  which  case  they  would  have  been  released,  but  instead 
of  doing  this,  by  the  written  requests  referred  to,  they  actively  par- 
ticipated in  the  management  of  the  case,  and  cannot  now  be  heard 
to  say  that  any  negligence  of  which  appellant  may  have  been  previ- 
ously guilty  shall  inure  to  their  release.     Appellees  were  parties  to 
the  suit,  and  consequently  were  cognizant  of  all  the  steps  taken  in 
the  case,  both  before  and  after  signing  the  writings. 

From  the  whole  record  it  clearly  appears  that  there  was  an  earnest 
effort  made,  both  by  appellants  and  by  appellees,  to  realize  some- 
thing out  of  the  Vingard  property.  There  does  not  appear,  after 
a  careful  examination  of  the  record,  any  fraud  or  overreaching  on 
the  part  of  appellants.  It  is  more  than  probably  true  that  Mr.  Sal- 
mon expressed  the  opinion,  likely  as  an  inducement  to  the  Fords 
to  sign  the  last  writing,  that  the  property  would  bring  more  at  an- 
other sale,  but  the  evidence  falls  short  of  showing  an  absolute 
promise  on  his  part  to  that  effect.  Even  if  that  were  true  it  ap- 
pears that  he  was  acting  in  his  own  behalf,  and  not  as  agent  for 
the  bank,  and  that  the  reliance,  if  any,  was  upon  his  promise  in  his 
individual  capacity.  Independent  of  this,  however,  there  appears 
to  have  been  a  desire  on  the  part  of  appellees  to  have  the  sale  set 
aside,  which  of  itself  strongly  tends  to  the  conclusion  that  the  con- 
sent to  a  continuance  was  not  brought  about  by  the  promise  of 
Mr.  Salmon,  the  writings  referred  to  being  requested  to  delay  pro- 
ceedings in  the  action  to  which  appellees  were  parties,  and  in  refer- 
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ence  to  a  matter  in  which  they  were  directly  interested,  and  no  con- 
sideration to  support  them. 

Wherefore  the  judgment  is  reversed  and  cause  remanded  for 
further  proceedings  consistent  with  this  opinion. 

Bush  &  Goodright,  A.  Duvall,  for  appellants. 

G.  IV.  IVhitesides,  for  appellees. 


Charles  W.  Miller,  et  al.,  v.  Thomas  B.  Gorham's  Adm'x. 

Time  of  Filing  Bill  of  Exceptions. 

When  a  party  is  allowed  until  a  certain  day  to  file  his  bill  of  ex- 
ceptions, a  bill  filed  on  the  day  until  which  he  has  obtained  the  order 
is  filed  in  time. 

Warranty. 

Where  a  lot  of  hogs  are  sold  at  public  auction  and  the  auctioneer 
announces  at  the  sale  that  the  hogs  would  be  sold  without  any  war- 
ranty of  soundness,  but  that  any  questions  asked  as  to  the  property 
would  be  truthfully  answered  as  far  as  was  known,  and  the  auctioneer 
promised  that  the  owner  would  tell  all  she  knew  about  the  hogs,  and 
it  is  shown  that  the  owner  knew  that  the  hogs  had  the  cholera, 
or  that  the  lot  of  which  the  hogs  in  dispute  were  a  part  had  it,  it 
was  her  duty  to  disclose  such  fact  to  a  purchaser,  and  having  failed 
to  do  so  she  cannot  collect  the  purchase  price  of  such  hogs. 

APPEAL  FROM  NICHOLAS  CIRCUIT  COURT. 

January  18,  1879. 

Opinion  by  Judge  Elliott  : 

Mrs.  Lou  B.  Gorham,  administratrix  of  the  estate  of  Thomas  B. 
Gorham,  brought  this  action  on  a  note  executed  to  her  as  such  ad- 
ministratrix for  the  sum  of  $182.70,  due  on  the  first  day  of  Septem- 
ber. 1876,  and  bearing  ten  per  cent,  interest  after  it  was  due. 

The  defendant,  William  M.  Miller,  Sr.,  answered  and  admitted 
that  he  is  principal  on  the  note  sued  on ;  alleged  that  it  was  executed 
tor  twenty-one  head  of  hogs  which,  through  his  agent,  he  had  pur- 
chased at  plaintiff's  sale  of  stock  made  in  March,  1876. 

He  says  that  at  the  time  of  said  sale  the  plaintiff  caused  her  auc- 
tioneer to  publicly  proclaim  to  defendant's  agent,  who  bought  the 
hogs  for  him,  that  she  did  not  warrant  the  hogs  to  be  sound,  but 
that  she  would  disclose  all  the  knowledge  she  had  about  them.  The 
answer  further  states  that  at  the  time  of  the  sale  the  plaintiff  knew 
that  the  hogs  were  diseased  with  cholera,  etc.    In  his  rejoinder  the 
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defendant  averred  that  the  plaintiff  knew  that  the  hogs  had    the 
cholera,  and  did  not  disclose  the  fact  to  defendant's  agent,  etc. 

The  first  question  made  by  appellee  is  that  the  appellants*  bill 
of  exceptions  cannot  be  read  in  the  court,  because  at  the  close  of 
the  trial  in  the  lower  court  the  appellant  obtained  an  order  allowing 
him  until  the  6th  day  of  the  March  term,  1878,  of  the  court  to  pro- 
duce and  file  his  bill  of  exceptions,  and  he  did  not  produce  and  file 
his  bill  of  exceptions  till  on  the  6th  day  of  the  March  term,  1878, 
and  therefore  he  was  a  day  too  late.  The  appellee  contends  that 
the  words  "until  a  certain  day"  does  not  mean  that  day,  but  in- 
cludes the  time  up  to  that  day.  Until  a  certain  day  means  up  to  the 
day,  but  not  to  include  any  part  of  it. 

Suppose  that  the  order  had  allowed  the  appellant  until  the  first 
day  of  the  March  term  of  the  Nicholas  Circuit  Court,  1878,  to  file 
his  bill  of  exceptions,  and  after  making  this  order  the  fall  term  oi 
the  court  had  been  adjourned  as  this  one  did.  Could  the  appellant 
have  filed  his  bill  at  all  unless  permitted  to  file  it  on  the  first  -day  of 
the  March  term,  1878?  We  think  not,  and  we  incline  to  the  opinion 
that  when  a  party  is  allowed  until  a  certain  day  to  file  his  bill  of 
exceptions,  that  a  bill  filed  on  the  day  until  which  he  has  obtained 
the  order  to  file  it  will  be  good. 

We  think  that  when,  on  the  first  day  of  a  term,  for  instance,  a 
defendant  has  not  his  answer  ready  to  the  plaintiff's  petition,  and 
obtains  an  order  of  court  extending  the  time  to  file  it  until  the  sec- 
ond day  of  the  term,  an  answer  filed  on  the  second  day  of  the  term 
would  be  authorized  by  the  order,  and  such  construction  has  usual- 
ly been  acted  on  in  the  different  circuits  of  the  state. 

By  the  second  instruction  the  jury  are  told  that,  if  they  believe 
from  the  evidence  that  plaintiff's  auctioneer  on  the  day  of  sale  and 
before  defendant's  purchase  of  the  hogs  for  which  the  notes  were 
executed,  announced  publicly  within  the  hearing  and  presence  of 
the  defendants,  or  either  of  them,  that  the  stock  to  be  sold  by  him 
would  be  so  sold  without  any  warranty  of  soundness,  but  that  any 
questions  asked  as  to  the  property  would  be  truthfully  answered 
as  far  as  was  known,  and  that  afterward  the  defendants  bought  the 
hogs  for  which  the  note  was  executed  without  asking  any  questions 
as  to  the  soundness  of  said  hogs,  then  the  defendants  are  presumed 
to  have  purchased  on  their  own  judgment  and  are  entitled  to 
nothing  under  the  issue. 

We  regard  this  instruction  as  erroneous.  The  evidence  is  abun- 
dant that  plaintiff  knew  that  hog  cholera  was  amongst  the  lot  of 
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hogs  which  she  on  that  day  offered  for  sale,  and  that  several  of  them 
had  died,  and  there  is  evidence  conducing  to  prove  that  the  hogs  in 
dispute  were  diseased  on  the  day  of  sale.  And  one  witness  proves 
that  the  auctioneer  promised  that  they,  the  plaintiff  and  her  agents, 
would  tell  all  they  knew  about  the  hogs. 

Under  such  circumstances,  if  Mrs.  Gorham  knew  that  the  hogs 
had  the  cholera,  or  the  lot  of  which  the  hogs  in  dispute  were  a  part 
had  the  cholera,  it  was  her  duty  to  make  such  disclosure  to  the 
crowd  of  bidders,  either  by  herself  or  auctioneer,  and  she  could  not 
remain  away  from  the  place  of  sale  and  shield  herself  of  a  plain  duty 
behind  the  auctioneer's  statement  that  she  would  answer  such  ques- 
tions as  were  asked  her,  when  she  was  not  present  to  answer  any 
questions,  although  according  to  the  evidence  she  was  full  of  in- 
formation on  the  subject;  and  especially  should  this  instruction  have 
been  refused  when  there  is  evidence  conducing  to  prove  that  the 
auctioneer  promised  that  the  vendor  would  disclose  her  knowledge 
of  the  condition  of  the  hogs  to  the  bidders,  which  was  not  done. 

The  record  of  the  proceedings  of  the  fall  term  of  the  Nicholas 
Circuit  Court,  1877,  was  not  signed  until  the  first  day  of  its  March 
term,  1878,  and  it  contained  in  favor  of  appellants  an  order  granting 
them  an  appeal. 

On  the  second  day  of  the  March  term,  1878,  appellants  moved  to 
set  aside  this  order  granting  an  appeal,  which  was  refused.  It 
seems  that  the  clerk  had  made  the  order  without  the  directions  of 
appellants'  attorneys,  but  we  think  he  was  authorized  to  do  so,  for 
they  had  appeared  before  him  and  executed  an  appeal  bond  by  which 
they  had  acknowledged  that  they  had  before  that  time  prayed  an 
appeal,  and  we  think  the  court  properly  decided  that  appellants,  after 
having  executed  an  appeal  bond,  should  not  be  permitted  to  stultify 
the  admission  which  its  execution  implies,  by  showing  that  they 
had  not  authorized  the  order  for  an  appeal. 

As  this  suit  was  brought  by  the  appellee  in  her  fiduciary  capacity, 
and  as  the  counter-claim  is  against  her  in  such  capacity,  the  defend- 
ant can  recover  on  his  counter-claim  in  no  event  more  than  the 
amount  of  the  claim  sued  on. 

The  appeal  from  the  judgment  on  motion  to  set  aside  the  order 
granting  the  appeal  is  therefore  affirmed.  But  on  defendant's  appeal 
from  the  judgment  for  the  amount  of  the  note  sued  on  the  judg- 
ment is  reversed  and  cause  remanded  for  further  proceedings  con- 
sistent with  this  opinion. 
Hargis  &  Nowell,  W.  Lindsay,  for  appellants. 
A.  Duvdll,  Ross  &  Kennedy,  for  appellee. 
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LOBRASON  &  HlELBURN,  ET  AL.,  V.  A.  R.  MuLLINS. 

Commissioner's  Report  of  Sale. 

After  a  sale  has  been  reported  to  and  confirmed  by  the  chancellor, 
he  has  no  power,  at  a  subsequent  term,  to  hear  exceptions  or  to  permit, 
without  consent,  the  commissioner  to  amend  his  report. 

APPEAL  FROM  KENTON  CHANCERY  COURT. 

January  21,  1879. 

• 

Opinion  by  Judge  Pryor  : 

At  the  date  of  the  confirmation  of  the  commissioner's  report,  the 
plaintiffs  in  the  several  attachments  were  the  purchasers  of  the  land, 
and  after  confirmation  the  chancellor  had  no  power  at  a  subsequent 
term  to  hear  exceptions  or  to  permit,  without  consent,  the  commis- 
sioner to  amend  his  report. 

The  commissioner,  when  selling  the  land,  was  not  presumed  to 
know  whether  Hewitt  was  the  attorney  for  one  or  all  of  the  parties, 
and  made  his  report,  no  doubt,  on  the  idea  that  he  was  the  attor- 
ney, or  authorized  to  bid  for  all ;  and  the  only  manner  in  which  he 
ascertains  a  different  state  of  case  to  exist  was  from  the  informa- 
tion of  those,  including  the  appellee,  who  take  issue  with  appellants 
on  that  question.  This  case  shows  the  necessity  of  having  an  end 
to  litigation  and  preventing  any  interference  with  final  judgments 
by  mere  motion  in  the  same  case,  so  as  to  change  the  rights  of  the 
parties.  The  report  of  the  commissioner  was  not  a  mere  clerical 
misprision.  He  made  the  report  because  he  believed,  and  had  the 
right  to  believe,  that  Hewitt  was  representing  all  the  plaintiffs ;  and 
whether  so  or  not,  it  is  now  too  late  in  this  form  of  proceeding  to 
make  inquiry  as  to  the  action  of  the  commissioner.  That  he  acted 
in  good  faith  and  upon  grounds  authorizing  such  action  is  manifest 
from  the  proof.  We  do  not  mean  to  decide  that  Hewitt  was  author- 
ized to  make  the  bid.  This  question  is  not  before  us,  but  what  we 
do  mean  to  decide  is,  that  such  an  issue  cannot  be  raised  by  excep- 
tions after  confirmation  at  a  subsequent  term  of  the  court,  when 
the  court  ceases  to  have  any  power  over  it,  and  that  all  the  pro- 
ceedings thereafter  are  not  only  irregular  but  absolutely  void.  The 
plaintiff,  Mullins,  had  no  right  to  have  the  land  sold  to  satisfy  his 
individual  claim,  and  if  his  position  with  reference  to  the  other  plain- 
tiffs in  the  action  is  maintained,  it  must  be  by  an  original  pleading. 

The  appellants  moved  to  set  aside  the  order  sustaining  the  ex- 
ceptions or  authorizing  the  supplemental  report.  This  motion  was 
based  upon  the  want  of  jurisdiction  (or  at  least  this  was  one  of 
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the  grounds),  and  the  court,  declining  to  dispose  of  the  case  on 
that  ground,  has  heard  proof  on  an  additional  exception  to  the  effect 
that  Hewitt  was  authorized  to  make  the  bid,  and  adjudging  that 
he  was  not,  has  subjected  the  land  to  the  payment  of  appellee's  debt. 
The  fact  that  the  appellee  tendered  such  an  issue  by  a  mere  excep- 
tion to  the  order  changing  the  original  report  did  not  give  the  court 
jurisdiction,  and  particularly  when  the  appellants  were  insisting  that 
the  court  had  no  power  over  the  original  judgment  and  the  report 
made  under  it.  This  view  of  the  question  needs  no  authority  in 
support  of  it,  and  the  judgment  subjecting  the  land  to  sale  for 
Mulling  debt,  as  well  as  the  sale,  should  be  disregarded,  and  the 
order  filing  the  supplemental  report  set  aside.  The  judgment  on 
the  case  the  first  time  is  reversed  and  cause  remanded  for  further 
proceedings  consistent  with  this  opinion.  Appellants  entitled  to 
judgment  for  costs.  The  second  appeal  is  dismissed  without  prej- 
udice.   Appellants  will  pay  the  cost  of  that  appeal. 

Stevenson  &  O'Hara,  for  appellants. 

/.  F.  and  C.  H.  Fish,  for  appellee. 


Robert  Scott's  Ex'r  v.  Ora  Lee  Scott,  et  al. 

Purchaser  at  Executor's  Sale. 

Where  a  will  empowers  an  executor  to  sell  real  estate  and  the 
executor  became  the  purchaser  at  his  own  sale,  he  cannot  be  heard 
to  question  the  power  to  sell  some  two  years  after  the  sale  merely 
because  he  has  become  dissatisfied  with  his  purchase. 

APPEAL  FROM  NELSON  CIRCUIT  COURT. 

January  21,  1879. 

Opinion  by  Judge  Hines  : 

Appellant,  on  the  31st  day  of  October,  1876,  filed  a  petition  for 
the  settlement  of  the  estate  of  Robert  Scott,  deceased,  alleging  that 
he  had  been  named  executor  in  the  will ;  that,  the  personal  property 
being  insufficient  to  pay  the  debts,  he  had  under  power  granted  in 
the  will  sold,  on  the  25th  day  of  October,  1876,  261  acres  of  the 
land,  and  that  he  became  the  purchaser  himself  at  the  price  of  $52.87 
Per  acre,  on  a  credit  of  six,  fifteen  and  twenty-four  months.  On 
the  23rd  day  of  October,  1877,  a  ru'e  was  awarded  against  appellant 
requiring  him  to  pay  to  the  commissioner  and  receiver  appointed  in 
the  case  the  proceeds  of  the  personal  property  sold  by  him,  and  the 
first  installment  then  due  upon  the  land  purchased  by  him  as  stated. 
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Subsequently  the  commissioner  filed  report  setting  forth  the  sale 
of  the  land  by  the  executor  to  himself  and  his  inability  to  get  hirn 
to  settle  as  directed  by  order  of  court.  On  the  23rd  day  of  Febru- 
ary, 1878,  judgment  was  rendered  confirming  the  last  report  of  the 
commissioner,  and  adjudging  that  appellant  pay  to  the  commissioner 
certain  sums  received  by  appellant  from  the  sale  of  the  personal 
property,  and  the  several  installments  then  due  on  the  land  pur- 
chased. On  the  3rd  of  June,  1878,  appellant  moved  the  court  to  re- 
lieve him  of  the  purchase  of  the  land,  and  among  other  things 
claimed  that  he  had  no  authority  under  the  will  to  sell,  and  that  he 
did  not,  therefore,  get  a  good  title.  To  this  motion  all  the  parties  in 
interest  objected,  and  the  court  overruled  the  motion. 

We  are  unable  to  perceive  any  reason  why  the  judgment  of  the 
court  below  should  be  disturbed.  The  will  gave  the  executor  power 
to  sell  any  or  all  of  the  land  and  real  estate.  He  became  purchaser 
at  his  own  sale,  reported  it  to  the  court,  and  took  no  step  to  be  re- 
lieved of  his  purchase  until  some  two  years  after  the  sale.  But  he 
would  not  be  heard  at  any  time  to  complain.  He  made  the  purchase 
at  his  own  price ;  no  shadow  of  defect  appears  in  the  title,  and  no 
reason  can  be  conceived  for  dissatisfaction  with  the  purchase  unless 
it  be  the  depreciation  in  the  value  of  property  since  the  purchase 
was  made. 

Judgment  affirmed. 

E.  E.  McKay,  for  appellant. 

Muir  &  Wickliffe,  F.  D.  Cosby,  for  appellees. 


Elizabeth  Fuhring  v.  Louisville  Water  Company. 

Mandamus. 

A  water  company  holding  a  franchise  to  furnish  the  city  of  Louis- 
ville and  Its  Inhabitants  water  and  furnish  an  adequate  supply  of 
water  for  sprinkling  the  streets  of  said  city  may  be  mandated  to  do  so, 
but  this  can  only  be  done  by  a  plaintiff  showing  himself  entitled  to 
have  such  water;  and  a  plaintiff  cannot  maintain  an  action  to  force 
the  company  to  furnish  water  for  sprinkling  a  street  when  she  does 
not  aver  that  she  resides  on,  does  business  or  owns  property  on  the 
street  for  sprinkling  which  she  requires  water. 

APPEAL  FROM  JEFFERSON  COURT  OF  COMMON  PLEAS. 

January  21,  1879. 

Opinion  by  Judge  Cofer  : 

Without  intimating  an  opinion  as  to  their  correctness,  we  assume, 
for  the  purposes  of  this  case,  that  the  following  propositions  are 
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correct:  1.  That  mandamus  will  lie  at  the  suit  of  any  one  legally 
interested  therein  to  compel  a  corporation,  such  as  the  Louisville 
Water  Company,  to  discharge  any  duty  imposed  on  it  by  law  when- 
ever there  is  no  other  clear  and  adequate  remedy  by  which  the  per- 
formance of  such  duty  can  be  enforced.  2.  That  said  corporation 
is  bound  to  furnish  an  adequate  supply  of  water  for  sprinkling  the 
streets  of  Louisville. 

The  corporation  was  created  to  furnish  the  city  and  its  inhabi- 
tants with  water.  With  its  obligations  to  the  city  we  have  no  con- 
cern in  this  case.  The  obligation  to  furnish  water  to  the  inhabi- 
tants, whatever  else  it  may  import,  does  not  bind  the  company  to 
furnish  water  to  the  inhabitants,  except  to  each  for  his  own  use. 

There  is  a  clause  in  the  charter  giving  to  the  company  the  exclu- 
sive right  to  furnish  water  to  the  inhabitants  of  the  city  if  the  au- 
thorities thereof  shall  agree  thereto.  But  it  does  not  appear  whether 
the  city  was  so  agreed  or  not;  nor  is  that  important,  as  we  are 
proceeding  on  the  assumption  that  the  company  is  not  only  bound 
to  furnish  individuals  with  the  water  necessary  for  the  use  of  each, 
but  is  also  bound  to  furnish  water  to  sprinkle  the  streets. 

But  upon  what  ground  can  the  appellant  claim  that  water  for  that 
purpose  shall  be  furnished  to  her?  She  does  not  allege  that  she  re- 
sides, does  business  or  owns  property  on  any  of  the  streets  for 
sprinkling  which  she  requires  water,  and  she  does  not  therefore 
seem  to  have  any  immediate  interest  in  having  them  sprinkled.  She 
shows  no  right  that  might  not  be  shown  by  any  other  inhabitant  of 
Louisville.  Suppose  that  one  or  more  persons  besides  herself  had 
applied  as  she  has  done,  and  as  they  had  a  right  to  do,  who  shall 
decide  which  of  them  shall  be  supplied.  The  company  is  certainly 
not  bound  to  furnish  all  applicants  who  may  come ;  and  as  the  duty 
of  furnishing  the  supply  rests  on  the  company,  and  no  tribunal  has 
been  designated  to  decide  between  several  applicants,  the  company 
must  necessarily  decide  the  question.  And  as  it  has  the  power  to 
decide,  the  court  has  no  authority  to  control  the  exercise  of  that 
right  by  mandamus. 

It  is  not  pretended  that  the  company  has  or  will  refuse  to  furnish 
water  to  any  one  to  be  used  to  sprinkle  these  or  any  other  streets 
in  the  city.  On  the  contrary,  the  gist  of  the  appellant's  complaint 
seems  to  be  that  the  company  is  about  to  furnish  water  to  another 
for  the  very  purpose  for  which  she  seeks  to  compel  it  to  furnish 
water  to  her.  Upon  what  ground  does  her  superior  right  rest  ? 
She  alleges  that,  "having  made  contracts  with  a  number  of  the 
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property  owners  and  residents"  on  the  streets  named^  she  desires  the 
water  to  enable  her  to  comply  with  these  contracts.  Waiving  the 
criticism  that  this  is  a  mere  recital  rather  than  an  allegation  of  the 
fact,  the  petition  is  still  open  to  the  objection  that  she  does  not  claim 
to  have  made  such  contracts  with  all  the  occupants  of  these  streets, 
or  even  with  a  majority  of  them. 

For  aught  that  appears  some  other  person  or  persons  may  have 
similar  contracts  with  an  equal  or  greater  number  of  persons  on 
the  same  streets.  If  this  be  the  case  and  appellant  is  entitled  to  a 
mandamus,  the  others  would  have  the  same  right,  and  thus  several 
might  be  at  the  same  time  receiving  water  under  compulsory  process 
for  sprinkling  the  same  street.  That  this  might  lead  to  confusion 
and  waste  is  obvious. 

Moreover,  as  already  intimated,  the  appellant  has  no  interest  that 
the  streets  shall  be  sprinkled  at  all.  Her  only  interest  is  that  she 
may  make  gain  by  speculating  in  the  water,  buying  it  from  the  com- 
pany and  putting  it  on  the  streets,  thus  making  profit. 

If  the  company  was  refusing  to  furnish  water  to  any  one  to  be 
used  in  sprinkling,  or  would  only  furnish  it  to  persons  who  would 
charge  an  exorbitant  rate,  there  might  be  ground  for  complaint,  but 
such  complaint  could  only  be  made  by  the  occupants  of  the  streets 
or  owners  of  property  thereon.  They  and  they  alone  would  be  in- 
jured. 

That  she  has  carts  that  are  not  suited  to  any  other  use  cannot 
affect  the  question.  It  was  her  folly  to  procure  them  for  such  a 
purpose  without  first  knowing  that  she  was  entitled  to  demand  a 
supply  of  water,  and  cannot  give  her  any  better  right  than  she  would 
have  if  she  did  not  have  them. 

The  judgment  of  the  court  of  common  pleas  was  right  and  is 
affirmed. 

Elliott  &  Atchison,  Russell  &  Helm,  for  appellant. 

Barrett  &  Powers,  for  appellee. 


Prirey  &  Sanders  v.  W.  F.  Conway's  Adm'r. 

Demand  Before  Suit — Estates. 

The  failure  to  make  requisite  preliminary  proof  and  to  demand 
payment  before  commencing  suit  against  a  personal  representative 
on  a  demand  due  from  the  decedent  must  be  taken  advantage  of  by 
affidavit  and  rule. 

APPEAL  FROM  NICHOLAS  CIRCUIT  COURT. 

January  23,  1879. 


1879-]  Prirey  v.  Conway.  199 

Opinion  by  Judge  Cofer  : 

The  affidavit  of  the  appellants  was  not  sufficient,  as  was  decided 
in  Leach  v.  Kendall's  Adm'r,  13  Bush  424. 

But  as  said  in  Thomas*  Exr  v.  Thomas,  15  B.  Mon.  178,  'The 
cause  of  action  was  complete,  and  the  petition  would  be  good  with- 
out" an  averment  of  demand  accompanied  by  the  required  affi- 
davit. And  the  court  there  laid  down  the  rule  that  has  ever  since 
been  followed,  that  the  failure  to  make  the  requisite  preliminary 
proof  and  to  demand  payment  before  commencing  suit  against  a 
personal  representative  on  a  demand  due  from  the  decedent  must 
be  taken  advantage  of  by  affidavit  and  rule.  In  that  case  the  de- 
fendant answered,  and  a  trial  was  gone  into  before  the  objection 
for  the  want  of  the  required  affidavit  was  taken,  and  the  court  held 
that  it  came  too  late,  and  intimated  it  should  have  been  taken  before 
answer,  and  such  we  believe  has  since  been  the  uniform  prac- 
tice. See  also  Rogers  v.  Mitchell,  1  Met.  25.  This  is  a  reasonable 
and  convenient  rule  and  we  think  ought  not  to  be  departed  from. 

That  the  demand  shall  be  proved  and.  presented  for  payment  be- 
fore suit  is  brought  is  merely  intended  to  enable  the  personal  repre- 
sentative to  pay  it  if  he  chooses  without  suit,  and  when  he  has  an- 
swered to  the  merits  it  is  rendered  certain,  if  he  is  to  be  credited 
with  good  faith,  that  he  would  not  have  paid  it  if  demand  had  been 
made  accompanied  by  proper  proof  and  affidavit,  and  it  is  thus 
shown  that  the  interest  of  the  decedent's  estate  has  not  been  preju- 
diced by  the  omission.  The  personal  representative  may,  therefore, 
waive  such  proof  and  demand  when  he  means  to  contest  the  claim, 
and  when  he  answers  without  taking  the  objection  he  should  be 
deemed  to  have  waived  it. 

But  the  statute  also  goes  on  to  declare  that  no  recovery  shall  be 
had  until  such  affidavit  is  made  (Sec.  37,  Art.  2,  Chap.  39,  Gen. 
Stat.),  and  that  no  demand  against  a  decedent's  estate  shall  be  paid 
by,  or  allowed  as  a  credit  to,  a  personal  representative  which  is  not 
verified  by  affidavit  as  required  by  its  provisions.  This  is  required  in 
order  to  purge  the  conscience  of  the  claimant,  and  cannot  be  waived 
by  the  personal  representative;  and  it  is  error  to  render  a  judgment 
against  him,  even  though  he  should  make  default,  unless  the  record 
shows  that  the  required  affidavit  has  been  made.  Worthley's  Adm'r 
t.  Hammond,  13  Bush  510. 
The  only  benefit  to  the  estate  which  can  result  from  requiring 
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affidavit,  proof  and  demand  before  suit  is  that,  if  so  inclined,  the 
personal  representative  may  pay  it  and  avoid  the  costs  of  a  suit. 

When  the  personal  representative  intends  not  to  pay  because  he 
does  not  believe  the  demand  is  legal  and  just,  nothing  is  lost  to  the 
estate  by  failure  to  make  the  demand  accompanied  by  the  proper 
proof  and  verification;  and  hence  there  is  no  reason  why  in  such  a 
case  he  may  not  be  permitted  to  waive  it. 

But  something  of  advantage  to  the  estate  may  be  disclosed  by  the 
affidavit  of  the  claimant,  and  as  it  is  impossible  for  the  personal  rep- 
resentative to  know  until  the  affidavit  is  made  what  it  may  disclose 
he  ought  not  to  be  allowed,  much  less  be  presumed,  to  waive  it. 

The  appellee's  plea  of  another  action  pending  cannot  bar  this  ap- 
peal. This  court  cannot  enter  into  an  inquiry  such  as  would  be- 
come necessary  on  an*issue  of  that  kind.  We  must  act  upon  the 
record  as  we  find  it,  and  cannot  affirm  an  erroneous  judgment  or 
dismiss  an  appeal  on  account  of  facts  occurring  after  the  judgment 
appealed  from  was  rendered,  and  which  in  no  way  affects  the  status 
of  the  parties  in  court. 

Judgment  reversed  and  cause  remanded  with  directions  to  over- 
rule the  motion  of  the  appellee,  and  for  further  proper  proceedings. 

Hargis  &  Nowell,  for  appellants.    Ross  &  Kennedy,  for  appellee. 


M.  D.  Burgess'  Ex'rs,  et  al.,  v.  Ned  Jackson. 

Construction  of  Terms  of  a  Will. 

Where  in  his  will  a  testator  states  "I  give  the  same  forever  to  the 
following  parties,  or  their  heirs,  who  were  once  my  slaves  under  the 
laws  of  Kentucky,  viz.:  Ned  Jackson,  Cordelia,  wife  of  Marshall's 
Dan,  and  her  children,  and  Harriett  and  her  children"  (describing 
certain  property),  it  Is  held  that  the  property  bequeathed  was  to  be 
taken  in  three  parts  only,  one  to  Jackson,  one  to  Cordelia  and  one  to 
Harriett. 

APPEAL  FROM  MASON  CIRCUIT  COURT. 

January  24, 1879. 

Opinion  by  Judge  Cofer: 

Referring  to  his  residuary  estate  the  testator  says:  "I  give  the 
same  forever  to  the  following  parties,  or  their  heirs,  who  were  once 
my  slaves  under  the  laws  of  Kentucky,  viz :  Ned  Jackson,  Cordelia, 
wife  of  Marshall's  Dan,  and  her  children,  and  Harriett  and  her  chil- 
dren." 

There  is  nothing  in  the  codicil  which  seems  calculated  to  explain 
or  alter  the  above  clause.    The  exact  meaning  and  intention  of  the 
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testator  is  not  readily  perceived,  and  no  power  of  analysis  we  have 
been  able  to  bring  to  bear  upon  his  language  has  enabled  us  to  say 
with  confidence  what  his  intention  was.  This  much  only  seems  to 
be  clear,  that  he  intended  that  Ned,  Cordelia,  Harriett,  and  the  chil- 
dren of  the  latter  two  should  be  sharers  in  his  bounty. 

But  the  impression  made  on  the  mind  when  reading  the  will  in 
the  light  of  the  facts  stated  in  respect  to  the  relation  of  the  benefici- 
aries to  the  testator  is  that  he  contemplated  them  as  three  distinct 
objects  of  his  munificence.  Ned  being  one,  Cordelia  and  her  chil- 
dren another,  and  Harriett  and  her  children  still  another. 

Ned,  Cordelia  and  Harriett  had  been  his  slaves,  and  all  the  chil- 
dren except  two  of  Cordelia's  were  also  his  slaves.  Mary  Elizabeth 
was  born  in  July,  1865,  before  slaves  were  manumitted  by  the  adop- 
tion of  the  13th  article  of  amendment  to  the  Constitution,  and  the 
child  next  older  than  Mary  was  born  in  1862. 

The  will  is  not  dated,  but  from  the  facts  and  circumstances  it  is 
reasonable  to  assume  that  the  testator  knew  the  names  of  all  the 
children  of  the  two  women  born  before  the  will  was  written,  and 
all  were  born  before  the  codicil  was  made,  and  he  may  be  safely 
assumed  to  have  then  known  their  names,  and  if  he  had  designed 
to  make  the  children  equal  sharers  not  only  with  their  respective 
mothers  but  also  with  Ned,  it  is  probable  he  should  have  made  his 
intention  plain  by  inserting  the  names  of  all  in  a  way  to  have  clearly 
indicated  that  intention. 

This,  it  is  true,  is  little  better  than  speculation,  but  from  the  lan- 
guage used  and  the  structure  of  the  sentence  we  can  do  no  better 
than  to  judge  from  it  and  the  relation  of  the  testator  to  the  parties 
what  would  have  been  natural  and  reasonable  under  the  circum- 
stances, and  then  assume  that  as  his  intention. 

Ned  and  the  two  women  had  no  doubt  been  faithful  servants. 
The  will  is  strong  evidence  of  that.  They  had  probably  assisted  him 
to  accumulate  or  save  the  estate  he  was  devising  to  them,  and  it  was 
natural  that  he  should  regard  Ned  as  one  object  of  his  bounty,  and 
each  woman  and  her  children  another. 

At  any  rate  we  are  not  able  to  say  that  the  reasons  for  adopting 
the  construction  contended  for  by  the  appellants  are  greater  than 
those  in  favor  of  the  construction  given  by  the  court  below,  and 
the  judgment  will  therefore  be  affirmed. 
W.  H.  IVadsworth,  for  appellants. 
Barbour  &  Cochran,  W.  H.  Wadsworth,  Jr.,  for  appellee. 
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Board  of  Foreign  Missions,  et  al.,  v.  Sarah  Logan's   Adm'rj. 

et  AL. 

Construction  of  Will. 

Where  a  will  provides  that  certain  described  land  shall  be  equally 
divided  between  the  testator's  four  children,  stating  that  "I  wish 
the  property  entailed  to  them  and  their  heirs,  and  should  either  of 
my  children  die  without  issue,  I  wish  the  portion  that  might  have 
fallen  to  the  deceased  to  be  equally  divided  among  the  others  above 
named,"  it  was  held  that  each  of  said  children  named  took  an  absolute 
fee  in  the  land  devised. 

APPEAL  PROM  SHELBY  CIRCUIT  COURT. 

January  24,  1879. 

Opinion  by  Judge  Hines  : 

This  case  presents  for  construction  the  following  provision  of 
the  will  of  James  Logan :  "The  balance  of  my  land  I  wish  equally 
divided  between  my  four  following  children,  Sarah  Logan,  Ann  M. 
Logan,  Benjamin  H.  Logan  and  Gordon  Logan;  the  two-thirds  of 
my  negroes  I  wish  equally  divided  between  my  four  children  above 
named.  When  land  or  negroes  or  both  are  devised  to  my  children, 
by  this  will,  I  wish  the  property  entailed  to  them  and  their  heirs,  and 
should  either  of  my  children  die  without  issue,  I  wish  the  portion 
that  might  have  fallen  to  the  deceased  to  be  equally  divided  among 
the  others  above  named." 

Under  the  provisions  did  Sarah  Logan  take  a  life  estate  or  a  fee 
simple  title  in  the  land  mentioned  ?    It  appears  to  us  quite  clear  that 
the  testator  intended  to  create  an  estate-tail.    He  must  be  presumed 
to  have  used  words  according  to  their  well  established  and  com- 
monly rcognized  meaning.    The  expression,  "I  wish  the  property 
entailed  to  them  and  their  heirs,"  can  receive  but  one  construction. 
The  use  of  the  word  "heirs"  cannot  alter  the  meaning,  but  upon  the 
other  hand  is  restricted  in  its  application  by  the  expression  "entailed" 
to  "heirs  of  their  bodies,"  as  is  shown  to  have  been  the  intention 
of  the  testator  by  the  use  of  the  expression,  "should  any  of  my  chil- 
dren die  without  issue,"  etc.    The  will  was  written  in  1829  and  ad- 
mitted to  probate  in  1847,  an(*  therefore  is  to  be  construed  with 
reference  to  the  law  as  it  existed  prior  to  the  adoption  of  the  Re- 
vised Statutes.    When  so  construed,  by  the  light  of  numerous  de- 
cisions of  this  court,  the  conclusion  is  necessarily  reached  that  Sarah 
Logan  took  an  absolute  fee  in  the  land  devised  to  her  in  the  will 
of  James  Logan.    Breckenridge  and  Wife  v.  Denny  &  Faulkner, 
8  Bush.  523. 
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Wherefore  the  judgment  is  reversed  and  cause  remanded  with 
directions  for  further  proceedings  consistent  with  this  opinion. 
Bullock  6r  Beckham,  for  appellees. 
Caldwell  &  Harwood,  for  appellants. 


S.  S.  Lancaster,  et  al.,  v.  John  J.  Smoot,  et  al. 

Attachment — Evidence  to  Sustain. 

Where  there  is  sufficient  evidence  to  sustain  a  charge  that  a  de- 
fendant was  attempting  to  fraudulently  dispose  of  his  property  to  de- 
fraud his  creditors,  the  error  of  the  trial  court,  if  it  was  error  in  over- 
ruling exceptions  to  certain  questions  seeking  to  prove  the  same  facts, 
is  not  reversible  in  this  court. 

Second  Judgment  on  Same*  Debt 

An  appellant  cannot  ask  the  Court  of  Appeals  to  set  aside  a  second 
judgment  for  the  same  debt  where  he  failed  to  move  in  the  trial  cdurt 
10  set  it  aside. 

appeal  from  bath  circuit  court. 

January  24,  1879. 

Opinion  by  Judge  Hines  : 

Appellants  have  not  placed  themselves  in  a  condition  to  authorize 
us  to  review  the  action  of  the  court  below  in  rendering  the  second 
personal  judgment  in  favor  of  appellees.  Under  the  authority  of 
Bethel  v.  Bethel,  6  Bush  65,  the  second  judgment  on  the  debt  is  void ; 
but  it  cannot  be  disturbed  by  this  court  because  no  motion  was  made 
in  the  court  below  to  set  it  aside.  Sec.  763,  Civil  Code.  This,  how- 
ever, does  not  interfere  with  an  inquiry  into  the  rulings  of  the  court 

•  

in  sustaining  the  attachments.  The  charge  that  appellant  was  at- 
tempting fraudulently  to  dispose  of  his  property  for  the  purpose  of 
defrauding  his  creditors  is  supported  by  the  evidence.  The  testi- 
mony of  Land  alone  is  sufficient  for  that  purpose. 

It  is  unnecessary  to  inquire  whether  the  court  erred  in  overruling 
exceptions  to  questions  12,  20  and  25  of  Smoot's  deposition,  for,  as 
*e  have  stated,  the  evidence  of  Land  alone  supports  the  finding,  and 
besides  the  questions  do  not  bear  upon  the  evidence  of  Land. 

The  judgment  correctly  directs  the  sale  of  the  personalty  attached 
^dthen  the  sale  of  the  realty  to  satisfy  the  debts.  But  if  the  judg- 
ment did  not  so  direct  there  would  be  no  cause  of  complaint,  as  the 
ttidence  tends  to  show  that  other  liens  and  exemptions  would  con- 
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sume  the  personalty.    There  is  nothing  in  this  connection  to  show 
that  the  substantial  rights  of  appellants  have  been  prejudiced. 

Judgment  affirmed. 

/.  M.  Nesbitt,  R.  Gudgell,  for  appellants. 

Reid  &  Stone,  for  appellees. 


James  R.  Renfroe  v.  S.  H.  Boles. 

Consideration  of  Note. 

Where  a  debtor  seeking  to  be  discharged  in  bankruptcy  is  met  by  a 
creditor,  who  resists  such  discharge,  and  the  debtor  gives  to  Ms 
creditor  a  note  for  the  amount  of  his  claim,  in  consideration  that  be 
will  cease  to  resist  such  discharge,  such  note  is  without  consideration 
and  is  not  collectable.  The  consideration  of  the  execution  of  the 
note  is  against  public  policy,  and  is  immoral  and  void. 

APPEAL  FROM  BARREN  CIRCUIT  COURT. 

January  25,  1S79. 

Opinion  by  Judge  Elliott  : 

Appellee  sued  appellant  on  two  promissory  notes,  one  for  two 
hundred  dollars  and  the  other  fifty  dollars.  Appellant  admitted  the 
execution  of  the  two  notes,  but  alleged  that  in  December,  1868,  he 
had  filed  his  petition  in  the  United  States  District  court  at  Louisville 
for  a  discharge  in  bankruptcy;  that  appellee,  being  one  of  his 
principal  creditors,  appeared  in  the  bankrupt  court  and  resisted  his 
discharge;  that  to  induce  appellee  to  withdraw  his  opposition  to 
his  discharge  in  bankruptcy  he  executed  the  two  notes  sued  on ;  and 
that  in  consideration  of  the  execution  of  such  notes  the  appellee  did 
withdraw  his  opposition  to  appellant's  discharge,  and  so  appellant 
said  this  was  the  only  consideration  for  the  notes  sued  on.  Soon 
after  their  execution  in  1869,  appellant  obtained  his  discharge  in 
bankruptcy. 

The  appellant's  plea  was  not  controverted  by  the  appellee,  and 
on  hearing  a  verdict  resulted  in  appellee's  favor  by  reason  of  a 
peremptory  instruction  of  the  court  to  find  for  him,  and  judgment 
being  rendered  in  his  favor  the  appellant  seeks  a  reversal. 

If  the  grounds  set  up  by  appellee  against  the  discharge  of  appel- 
lant in  bankruptcy  had  been  adjudged  sufficient  for  "such  purpose, 
they  would  have  inured  to  the  benefit  of  all  of  appellant's  creditors, 
and  as  these  grounds  necessarily  assailed  the  moral  status  of  the  ap- 
pellant in  the  bankruptcy  court,  the  withdrawal  of  them  in  con- 
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sideration  of  the  execution  of  the  notes  sued  on  was  against  public 
policy;  and  the  notes  tainted  with  such  immoral  consideration  can- 
not be  enforced. 

Besides,  by  Section  35,  Bankrupt  Law,  all  contracts  made  with  a 
creditor  to  induce  such  creditor  to  forbear  "opposing  the  applica- 
tion for  discharge  of  the  bankrupt,  shall  be  void."  The  defendant 
also  alleged  that  the  $50  note  was  executed  without  any  considera- 
tion, being  executed  for  his  own  property. 

As  the  appellee  did  not  deny  the  allegations  of  the  defendant's 
plea,  they  should  have  been  taken  as  true,  and  the  jury  instructed 
to  find  for  the  appellant ;  and  the  peremptory  instruction  to  find  for 
the  appellee  was  erroneously  prejudicial  to  appellant's  rights. 

Wherefore  the  judgment  is  reversed  and  cause  remanded  for 
further  proceedings  consistent  with  this  opinion. 

T.  B.  Mclntyre,  for  appellant.     G.  W.  Craddock,  for  appellee. 


V.  Wickware  v.  Adelia  A.  Thompson. 

Contract  of  Married  Woman. 

A  contract  to  pay  money  to  a  married  woman  Is  as  valid  as  a  con- 
tract to  pay  to  any  other  person,  and  one  who  has  borrowed  and  re- 
ceived money  from  her  cannot  be  heard  to  say  that  his  contract  to 
repay  her  is  not  binding  upon  him  because  of  her  coverture. 

APPEAL  FROM  SIMPSON  CIRCUIT  COURT. 

January  28,  1879. 

Opinion  by  Judge  Cofer  : 

A  contract  or  agreement  to  pay  money  to  a  married  woman  is  as 
valid  as  a  contract  to  pay  money  to  any  other  person.  When  it  is 
sought  to  charge  her  personally  on  her  contract  a  very  different 
question  is  presented.  Certainly  one  who  has  borrowed  and  re- 
ceived money  from  her  cannot  say  that  his  contract  to  repay  her 
is  not  binding  upon  him  because  of  her  coverture. 

That  the  administrator  dismissed  his  cross-action  after  the  cause 
was  submitted  in  no  way  prejudiced  the  rights  of  the  appellant, 
^or  were  his  rights  prejudiced  by  the  filing  of  the  amended  petition ; 

and  besides,  there  was  no  abuse  of  discretion  in  allowing  it  to  be 

filed. 

The  note  was  payable  to  the  appellee,  and  whatever  might  have 
ken  the  rights  of  the  administrator  and  the  creditors  of  Dr.  Thomp- 
son, the  administrator  is  asserting  no  claim,  and  if  the  appellant 
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pays  the  debt  to  the  appellee,  he  will  have  a  good  acquittance,  and 
that  is  all  he  has  a  right  to  ask. 

The  only  defense  entitled  to  consideration  is  the  alleged  altera- 
tion of  the  note.  On  that  question  the  evidence  was  conflicting; 
and  this  court  treats  the  finding  of  the  court  below  in  such  a  case 
as  it  would  the  verdict  of  a  jury  properly  instructed. 

Wherefore  the  judgment  is  affirmed. 

J.  M.  Galloway,  for  appellant.    F.  Lee  Wilkinson,  for  appellee. 


Henry  C.  Hart  v.  George  Diggs,  et  al. 

Fraud  in  Sale  of  Real  Estate. 

Where  it  is  shown  that  the  family  physician  of  a  poor  colored  man, 
of  a  weak  mental  nature,  the  physician  having  great  influence  over 
him,  sells  to  such  patient  a  house  and  lot  for  more  than  double  their 
value,  the  purchaser  being  intoxicated  at  the  time,  the  chancellor 
will  refuse  to  sustain  the  application  of  the  seller  for  specific  per- 
formance. 

APPEAL  FROM  CLARK  CIRCUIT  COURT. 

January  29,  1879. 

Opinion  by  Judge  Elliott: 

This  action  was  brought  by  appellant  on  the  asserted  contract  of 
appellee  to  pay  him  $600  for  a  house  and  lot  in  Winchester,  Ky., 
$350  of  which  was  due  at  the  beginning  of  this  action,  and  the 
balance  fell  due  during  its  progress. 

The  defense  set  up  is  the  incapacity  of  appellee,  at  the  time  he 
signed  the  contract,  to  understand  its  nature  and  effect  by  reason 
of  his  intoxicated  condition  at  the  time,  and  which  condition  of  mind 
he  says  was  superinduced  by  the  fraud  of  appellant  in  furnishing 
him  the  whisky  and  making  him  very  drunk  for  the  purpose  of 
selling  him  the  house  and  lot  at  largely  more  than  their  real  worth, 
and  on  which  he  was  successful.  He  further  states  that  appellant 
has  not  a  good  title  to  the  land. 

The  suit  was  brought  at  law,  but  was  properly  transferred  to 
equity  because  it  was  substantially  a  suit  for  specific  execution  of 
the  contract  by  the  appellant  and  of  rescission  of  the  contract  by 
the  appellee.  On  these  issues  much  evidence  was  taken,  and  on 
hearing  the  lower  court  dismissed  the  plaintiff's  petition,  and  he 
appeals. 

The  evidence  as  to  the  mental  condition  of  appellee,  or  as  to 
whether  he  was  intoxicated  at  the  time  the  contract  was  executed, 
is  conflicting ;  but  the  evidence  does  establish  the  fact  that  appellant 
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had  been  the-  family  physician  of  appellee  and  had  influence  over 
him,  and  that  he,  the  appellee,  had  a  pliant  disposition,  easily  con- 
trolled but  feeble  intellect,  or  intellect  below  the  average  negro. 
It  was  also  in  evidence  that  on  the  day  of  the  contract  he  was  drunk, 
which  fact  is  contradicted  by  appellant  and  one  or  two  witnesses. 
But  the  fact  that  appellant  sold  the  house  and  lot  to  this  ignorant 
confiding  colored  man  at  more  than  twice  their  worth,  and  that  he 
was  his  family  physician  and  as  such  had  considerable  influence 
with  the  colored  man,  who  was  of  a  weak  nature,  are  fully  estab- 
lished by  the  evidence.  Besides,  the  title  of  appellant  was  put  in 
issue,  and  he  only  shows  by  way  of  title  the  deed  of  Massie  and 
wife. 

Before  the  court  was  authorized  to  enforce  a  specific  execution 
of  the  contract  the  appellant  should  have  shown  a  derivation  of  title 
from  the  commonwealth,  or  such  a  length  of  possession,  claiming 
the  property  as  his  own,  as  would  place  his  title  beyond  dispute. 
This  he  did  not  do. 

The  lower  court  dismissed  appellant's  action  with  far  superior  ad- 
vantages to  this  court  as  to  the  character  and  standing  of  the  wit- 
nesses who  testified,  most  of  whom  were  colored  people,  and  we 
cannot  say  that  the  judgment  was  erroneous  on  either  issue  made 
by  appellee.    The  sale  of  the  house  and  lot  to  an  ignorant  colored 
negro  at  twrice  their  worth  so  soon  after  keeping  open  house  and  en- 
tertaining and  making  the  colored  boy  very  drunk,  together  with 
the  evidence  of  appellee's  condition  at  the  time  of  the  contract,  fully 
authorized  the  court  to  refuse  the  relief  asked  by  appellant,  and  on 
the  other  hand  to  dismiss  his  action. 
Wherefore  the  judgment  is  affirmed. 
Houston,  Tucker  &  Buckner,  for  appellant. 
L.  Hathaway,  for  appellees. 


A.  O.  Robards  v.  George  Allen,  et  al. 

Malice  Upon  Plea  of  Justification  in  Libel. 

Malice,  upon  a  plea  of  justification  filed  as  an  answer  is  not  required 
to  be  proven.  Such  an  issue  places  upon  the  defense  the  burden  of 
showing  the  truth  of  the  charge  made,  and  if  he  fails  a  recovery  must 
be  had  against  him. 

APPEAL  PROM  MERCER  CIRCUIT  COURT. 

January  30,  1879. 
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Opinion  by  Judge  Pryor  : 

It  is  evident  that  the  parties  below  treated  the  answer  as  a  plea 
of  justification,  and  if  not,  the  charge  stood  undenied   with  the 
allegation  in  the  ajiswer  that  the  female  appellee  made  the  statement 
constituting  the  libel,  and  knew  when  she  made  it  that  it  was  false. 
The  court,  under  the  pleadings,  instructed  the  jury  that  if  the  goods 
were  obtained  under  false  representations  and  with  the  intent  to 
defraud,  they  must  find  for  the  defendant.     Counsel  for   the  de- 
fendant was  permitted  to  conclude  the  argument  of  the  case,  against 
the  objections  of  the  plaintiff;  and  after  taking  the  chances  upon 
the  issue  presented  by  a  defective  answer,  the  appellant  cannot  now 
be  permitted  to  avail  himself  of  the  error  against  the  plaintiff  for 
the  purpose  of  obtaining  a  reversal.     The  appellant  attempted  to 
make  good  the  charge,  and  must  abide  the  result.    The  petition,  it 
is  true,  alleges  that  the  defendants  were  partners;  still  that  plead- 
ing seeks  to  make  them  individually  liable.     The  two  defendants, 
it  is  alleged,  caused  the  libel  to  be  published,  and  its  publication  is 
established  by  the  proof  that  the  appellant  caused  it  to  be  written 
by  Cardwell,  and  at  his  (the  appellant's)  special  instance  the  words, 
"as  they  were  gotten  under  false  pretenses/'  were  inserted.     The 
letter  cannot  be  regarded  as  having  been  written  in  the  discharge 
of  a  legal,  moral  or  social  duty,  but  was  written  to  this  appellee  for 
the  purpose  of  notifying  her  that  if  the  money  was  not  paid  she 
would  be  prosecuted  for  obtaining  goods  under   false  pretenses. 
No  confidential  relation  existed  between  the  parties,  and  the  only 
legal  or  social  duty  resting  upon  the  appellant  was  to  have  the  ap- 
pellee arrested  and  tried  if  she  had  been  guilty  of  such  a  high  offense. 
Malice  upon  a  plea  of  justification  filed  is  not  required  to  be  proven. 
Such  an  issue  places  upon  the  defense  the  burden  of  showing  the 
truth  of  the  charge  made,  and  if  he  fails  a  recovery  must  be  had. 

If  this  is  not  a  plea  of  justification  it  admits  all  the  allegations 
of  the  petition,  and  no  proof  was  necessary,  the  jury  having  to  in- 
quire only  as  to  the  amount  of  damages.  Nor  can  we  regard  the 
answer  in  mitigation  of  damages,  as  it  expressly  alleges  that  this 
appellee  had  no  authority  to  buy  the  goods  and  have  them  charged 
to  Morgan,  and  that  she  knew  she  had  no  such  authority  when  she 
made  the  purchase.  While  the  averment  that  the  goods  were  ob- 
tained and  the  representations  made  with  the  intent  to  defraud  the 
appellant  is  not  to  be  found  in  the  answer,  still  it  is  an  attempt  to 
justify  with  no  mitigating  feature  in  it,  and  the  appellant  having 
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had  the  benefit  of  his  plea  has  now  no  right  to  complain.  The  in- 
structions given  by  the  court  presented  to  the  jury  the  whole  law 
of  the  case,  and  the  judgment  must  be  affirmed. 

A  rehearing  having  been  granted  in  this  case,  the  former  opinion 
is  again  adopted  and  the  judgment  is  now  affirmed. 

Thompsons  &  Hardins,  for  appellant. 

P.  B.  Thompson,  Jr.,  Kyle  &  Poston,  T.  C.  Bell,  for  appellees. 


Reuben  Powell  v.  Wesley  Sebree,  et  al. 

Description  of  Land  in  Judicial  Sale. 

Where  land  is  not  particularly  described  in  a  Judgment  ordering  its 
sale,  It  will  be  ground  for  reversal  when  presented  on  appeal,  but 
will  not  be  considered  as  a  ground  for  reversal  when  the  appeal  is 
from  an  order  confirming  a  report  of  sale. 

APPEAL  FROM  SCOTT  CIRCUIT  COURT. 

January  30,  1879. 

Opinion  by  Judge  Cofer  : 

The  objection  that  land  adjudged  to  be  sold  is  not  particularly 
described  in  the  judgment  will,  when  presented  on  appeal  from  the 
judgment  directing  the  sale,  be  ground  for  reversal ;  but  when  the 
appeal,  as  in  this  case,  is  from  the  order  confirming  a  report  of 
sale,  a  totally  different  question  arises.  The  judgment  still  remains 
in  force,  and  the  question  on  exceptions  to  the  report  of  sale  for  de- 
fects in  the  judgment  is  not  whether  the  judgment  is  erroneous,  but 
whether  it  is  void ;  and  if  it  be  not  void  then  it  is  conclusive  when 
thus  collaterally  attacked. 

The  judgment  describes  the  land  as  the  same  described  in  the 
petition.  That  description  would  be  sufficient  in  a  deed  to  pass  the 
title,  and  though  not  such  as  ought  to  have  been  given,  is  sufficient 
to  uphold  the  sale. 

That  the  land  may  have  been  sold  for  an  inadequate  price  is  not 
alone  sufficient  to  authorize  the  setting  aside  of  the  sale. 

Judgment  affirmed. 

A.  Duvall,  for  appellant.    George  E.  Prewitt,  for  appellees. 
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City  of  Hopkinsville  v.  W.  H.  Pelton. 

Objection  Required  Before  Exception. 

A  party  cannot  except  to  a  decision  made  at  the  instance  of  the 
adverse  party  unless  he  had  made  objection  to  the  motion,  offer  or 
request  of  the  adverse  party;  and  where  an  instruction  is  given  at 
the  instance  and  on  the  motion  of  the  appellee  without,  objection  by 
appellant  his  exceptions  to  the  decision  of  the  court  thereon  will  be 
insufficient  to  bring  them  before  the  court  for  review  on  appeal. 

APPEAL  PROM  HOPKINS  CIRCUIT  COURT. 

January  30,  1879. 

Opinion  by  Judge  Elliott  : 

Four  objections  are  made  to  the  judgment  in  this  case:  i.  That 
the  damages  given  by  the  jury  are  excessive  and  were  given  under 
the  influence  of  passion  and  prejudice;  2.  The  verdict  of  the  jury 
is   not  sustained  by  sufficient  evidence,   and   is  contrary   to   law; 

3.  The  court  erred  in  refusing  to  instruct  the  jury  as  asked  by  the 
defendant,  which  error  of  the  court  was  excepted  to  at  the  time; 

4.  The  court  erred  in  the  instructions  given  to  the  jury  to  which 
defendant  excepted  at  the  time. 

After  a  careful  reading  of  the  record  we  are  of  opinion  that  the 
verdict  and  judgment  are  neither  excessive  or  unsupported  by  suffi- 
cient evidence.  As  to  the  third  and  fourth  errors  assigned,  they  can- 
•not  be  noticed  for  the  following  reasons:  By  Sub-sees.  1,  2,  and  3, 
Sec.  333,  Code  of  1877,  ft  *s  provided  that  "an  exception  is  an  objec- 
tion taken  to  the  decision  of  the  court  on  a  matter  of  law."  A  party 
may,  without  previous  objection,  except  to  a  decision  against  him, 
unless  it  be  made  at  the  instance  of  the  adverse  party.  But  a  party 
cannot  except  to  a  decision  made  at  the  instance  of  the  adverse  party 
unless  objection  shall  have  been  made  to  the  motion,  offer  or  request 
of  the  adverse  party. 

The  instructions  assailed  as  erroneous  by  the  third  and  fourth 
assignment  of  errors  were  all  except  one  given  at  the  instance  and 
on  motion  of  the  appellee,  and  his  motion  to  and  request  of  the  court 
to  give  the  instructions  were  not  objected  to  by  appellant.  It  is  true 
that  the  decision  of  the  court  allowing  those  instructions  to  go  to  the 
jury  was  excepted  to  by  the  appellant,  but  the  code  does  not  permit 
such  decision  to  be  excepted  to  unless  the  motion,  offer  or  request  on 
which  it  was  made  has  been  objected  to  by  the  party  excepting  to  the 
decision. 
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As  the  instructions  excepted  to  except  one  were  given  at  the  in- 
stance of  and  on  motion  of  appellee  without  objection  by  appellant, 
his  exceptions  to  the  decision  of  the  court  on  such  instructions  are 
insufficient  to  bring  them  before  us  for  review. 

The  instruction  offered  by  appellant  was  properly  rejected  by  the 
court.    Wherefore  the  judgment  is  affirmed. 

Campbell  &  Ferguson,  Phelps  &  Son,  for  appellant. 

Lander  &  Clark,  for  appellee. 


Roger  S.  Dixon  v.  John  Posey. 

Consideration. 

Where  a  sister,  at  the  Instance  of  her  brother,  left  her  home  and 
went  with  him  to  another  state,  and  while  there  performed  valuable 
services  for  him,  such  services  constitute  a  sufficient  consideration 
to  uphold  a  note  executed  to  such  sister  by  the  brother. 

APPEAL,   FROM   HENDERSON   COURT   OF   COMMON   PLEAS. 

February  1,  1879. 

Opinion  by  Judge  Elliott  : 

In  the  autumn  of  1871,  Dr.  R.  S.  Dixon,  the  appellant,  a  resident 
of  Indiana,  came  to  Henderson,  Kentucky,  the  home  of  his  sister, 
Sue  B.  Dixon,  and  solicited  her  to  accompany  him  to  his  house  in 
the  state  aforesaid  and  assist  in  its  care  and  management,  he  having 
before  that  lost  his  wife  by  disease  and  death. 

His  sister  accompanied  him  to  his  home  and  became  his  house- 
keeper, and  remained  with  him  and  discharged  all  the  duties  per- 
taining to  the  household,  such  as  cooking,  laundry,  labors,  and  such 
other  employments  as  pertained  to  her  position  as  housekeeper,  until 
the  12th  of  March,  1872,  when  she  began  her  return  journey  to  her 
home  in  Kentucky. 

As  may  be  presumed,  her  brother  appreciating  her  valuable  serv- 
ices  and  animated  by  a  brother's  generous  nature  and  love  for  a 
sister,  voluntarily  executed  and  delivered  to  her  his  note  for  $500. 
His  sister  having  returned  to  Kentucky  and  won  the  heart  of  a 
youthful  Posey,  became  his  wife  and  concluded  to  invest  the  note  on 
her  loving  brother  in  a  small  tract  of  land  as  the  foundation  of  the 
fortune  that  she  hoped  would  be  hers  in  the  future. 

Her  assignee,  John  Posey,  being  refused  payment  of  the  note  by 
the  appellant,  brought  this  action  and  attached  his  lands  in  Hender- 
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son  for  its  payment.  Appellant  appeared  to  the  action,  and  for  an- 
swer admitted  the  execution  of  the  note,  but  said  that  a  big  drunk 
with  which  he  was  then  afflicted  prevented  the  full  operation  of  his 
mental  machinery,  and  that  in  fact  he  did  not  understand  the  effect 
of  his  act  in  the  execution  and  delivery  of  the  note  to  his  sister,  and 
as  a  distinct  allegation  and  defense  he  relied  on  the  fact  that  the 
note  was  without  any  consideration  to  support  it. 

On  these  issues  the  parties  went  to  trial,  and  although  the  appel- 
lant proved  tnat  drunkenness  was  his  usual  habit,  and  sobriety  the 
exception,  the  jury  on  proper  instructions  found  for  the  appellee, 
on  which  verdict  judgment  was  rendered,  from  which  Dr.  Dixon 
has  appealed. 

The  grounds  on  which  he  asks  a  reversal  is  that  the  note  was 
executed  without  a  sufficient  consideration.  In  fact,  at  the  close  of 
the  evidence  the  appellant  asked  the  court  to  instruct  the  jury  that 
if  they  believed  from  the  evidence  that  the  note  was  executed  with- 
out consideration  they  should  find  for  him.  This  instruction  was 
properly  refused.  The  trip  of  appellant's  sister  to  Indiana  at  his 
solicitation  was  a  sufficient  consideration  to  uphold  the  contract  evi- 
denced by  the  note,  especially  when  she  remained  and  performed 
services  for  him  from  the  autumn  of  1871  to  March  12,  1872. 

We  do  not  decide  that  the  kinship  of  the  parties  was  sufficient  to 
uphold  the  executory  contract  sued  on.  But  when,  as  in  this  case, 
a  sister  has  left  her  home  at  her  brother's  solicitation  and  gone  with 
him  to  another  state,  and  while  there  performed  valuable  services, 
constitutes  a  sufficient  consideration  to  uphold  a  note  executed  to 
such  sister. 

Wherefore  the  judgment  is  affirmed. 

Bait  &  E.aves,  Wm.  Lindsay,  for  appellant. 

J.  R.  Dabney,  M.  Yeoman,  for  appellee. 


John  D.  Kinnaird,  et  al.,  v.  Samuel  Shannon. 

Sheriff's  Return  Conclusive. 

Where  land  is  levied  upon  and  sold  by  the  sheriff,  all  that  as  a 
matter  of  law  constituted  a  part  of  the  land  was  embraced  In  the 
levy  and  sale,  and  the  legal  effect  of  the  sheriff's  return  could  not 
be  enlarged  or  restricted  by  parol  evidence.  In  such  a  case  the 
return  is  conclusive  on  the  parties  to  the  writ 
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When  Chattels  Are  Regarded  as  Fixtures. 

When  chattels  are  attached  to  the  realty  or  adapted  to  use  in  con- 
nection with  the  purpose  for  which  the  premises  are  being  used  and 
for  which  they  are  specially  adapted,  such  chattels  must  be  regarded, 
between  vendor  and  vendee,  as  fixtures. 

APPEAL  PROM  METCALFE  CIRCUIT  COURT. 

February  1,  1879. 

Opinion  by  Judge  Cofer: 

The  real  question  in  this  case  was  whether  the  screws  were  such 
fixtures  as  would  pass  by  a  conveyance  of  the  land  without  other 
words  in  the  deed  than  such  as  were  sufficient  to  pass  the  land  itself. 
The  sheriff  returned  that  he  had  levied  on  and  sold  the  land,  and 
whether  the  screws  passed  with  it  depended  upon  their  relation  to  the 
land,  and  not  upon  the  purpose,  intent,  or  understanding  of  the  sher- 
iff who  made  the  levy  and  sale.    There  was  no  ambiguity  in  the  re- 
turn.  The  land  was  levied  on  and  sold,  and,  as  matter  of  law,  all 
that  constituted  part  of  the  land  was  embraced  in  the  levy  and  sale, 
and  this  legal  effect  of  the  return  could  not  be  either  enlarged  or 
restricted  by  parol  evidence. 

In  such  a  case  the  return  is  conclusive  on  the  parties  to  the  writ. 
Xor  could  the  rights  of  the  purchasers  be  affected  by  the  declaration 
of  the  sheriff  made  to  Quinsenberry  after  the  property  had  been 
knocked  off  to  the  plaintiffs  in  the  execution. 

The  court  therefore  erred  in  permitting  Skaggs  to  testify  that  he 
did  not  levy  upon  or  sell  the  screws,  and  that  he  so  notified  Quin- 
senberry after  the  sale  was  over. 

In  Thompson  v.  Morris,  2  B.  Mon.  35,  there  was  a  motion  to 
quash  the  return  or  compel  the  sheriff  to  amend  his  return.  That 
was  a  direct  proceeding  to  correct  a  false  or  fraudulent  return, 
whereas  this  is  a  collateral  proceeding  in  which,  while  the  return  is 
left  in  full  force,  it  is  attempted  to  restrict  its  legal  effect  by  parol 
evidence. 

Whether  the  screws  were  fixtures  is  a  question  of  more  difficulty. 
As  we  understand  the  evidence  they  were  attached  to  a  frame  which 
was  attached  to  the  freehold,  but  this  is  not  always  decisive.  Nor  is 
actual  attachment  to  the  freehold  always  essential  to  constitute  a 
fixture. 

The  question  whether  chattels  are  to  be  regarded  as  fixtures  de- 
pends less  upon  the  manner  of  their  annexation  to  the  freehold  than 
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upon  their  own  nature  and  the  use  to  which  they  are  applied.  Jones 
v.  Lusk,  2  Met.  356.  When  attached  to  the  realty  or  adapted  to  use 
in  connection  with  the  purpose  for  which  the  premises  are  being 
used  and  for  which  they  are  specially  adapted,  chattels  must  be  re- 
garded, between  vendor  and  vendee,  as  fixtures. 

The  witnesses  speak  of  the  building  as  a  "factory,"  and  the  evi- 
dence does  not  show  that  the  building  or  the  premises  were  used  for 
any  other  purpose ;  the  house  was  erected  and  the  screws  were  put 
up  before  the  appellee  purchased,  and  he  purchased  the  whole  to- 
gether, and  the  screws  had  remained  in  their  original  place  and  were 
used  up  to  the  time  the  sheriff  went  to  execute  the  writ  of  habere 
facias.   True,  they  are  specially  named  in  his  deed,  and  while  this 
may  show  that  the  parties  then  supposed  they  did  not  constitute  part 
of  the  freehold,  the  fact  that  they  were  put  in  when  the  building  was 
erected,  and  were  continued  there  and  sold  with  the  land,  and  are 
used  in  connection  with  the  handling  or  manufacture  of  tobacco,  for 
storing  which  the  building  was  erected  and  used,  make  them  a  part 
of  the  realty.    These  facts  were  undisputed,  and  whether  they  were 
fixtures  was  a  question  of  law  which  should  have  been  decided  by 
the  court.    The  court  erred  in  the  instructions  given  to  the  jury;  but 
as  they  were  not  objected  to  we  cannot  reverse  on  that  ground.    We 
have  thought  proper,  however,  as  the  case  must  go  back  for  the 
error  in  admitting  the  evidence  of  Skaggs,  already  adverted  to,  to 
lay  down  the  law  governing  the  case  that  it  may  be  retried  upon 
what  we  regard  as  correct  legal  principles. 

Judgment  reversed,  and  cause  remanded  for  further  proper  pro- 
ceedings. 

L.  McQuown,  for  appellants. 

A.  Duvall,  Compton  &c.t  for  appellee. 


John  T.  Terry's  G'd'n  v.  B.  B.  Terry's  Adm'r. 

Recovery  of  Costs. 

When  a  plaintiff  succeeds  in  his  action,  either  at  law  or  in  equity, 
he  is  entitled  to  his  costs  as  against  the  parties  over  whom  he  has 
been  successful. 

APPEAL  PROM  CRITTENDEN  CIRCUIT  COURT. 

February  1,  1879. 
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Opinion  by  Judge  Elliott  : 

The  errors  assigned  by  the  appellant  only  raise  the  question  as  to 
whether  the  court  below  erred  in  adjudging  against  the  appellant  a 
part  of  the  cost  incurred  by  him  in  the  prosecution  of  his  action. 

The  suit  was  by  appellant,  as  guardian  of  J.  T.  Terry,  against  ap- 
pellee, as  administrator  of  B.  B.  Terry,  who  was  formerly  guardian 
of  J.  T.  Terry. 

The  appellant  did  not  join  his  ward  with  him  in  the  action,  but 
there  was  no  objection  to  the  non-joinder. 

By  Sees.  12  and  13,  Chap.  26,  General  Statutes,  it  is  substantially 
provided  that  when  a  plaintiff  succeeds  in  his  action,  either  at  law 
or  equity,  he  is  entitled  to  his  costs  as  against  the  parties  over  whom 
he  has  been  successful. 

There  was  no  objection  to  the  trial  of  this  suit  in  equity  and  the 
plaintiff  should  have  been  adjudged  his  entire  cost.  Wherefore  the 
judgment  is  affirmed,  except  the  judgment  against  appellant  for 
costs,  and  that  judgment  is  reversed  and  cause  remanded  for  further 
proceedings  consistent  with  this  opinion. 

/.  W.  Blue,  for  appellant.    Sumner  Marble  &  Son,  for  appellee. 


John  Cain  v.  Commonwealth. 

Criminal  Law — Appeals, 

The  granting  of  an  appeal  in  felony  cases  from  a  final  judgment 
of  conviction  is  a  matter  of  right,  and  not  a  mere  matter  of  grace 
with  the  court. 

When  Criminal  Trial  Ends. 

Within  the  meaning  of  the  criminal  code  a  trial  is  not  over  until 
the  motion  for  a  new  trial  is  overruled  and  the  sentence  is  passed. 

Admission  of  Evidence. 

When  the  bill  of  exceptions  fails  to  show  what  response  was  ex- 
pected from  the  witness,  this  court  cannot  say  that  the  appellant 
has  been  prejudiced  by  the  action  of  the  court  in  refusing  to  allow 
the  witness  to  express  his  opinion.  Counsel  should  have  stated  to 
the  court  what  they  hoped  to  prove  by  the  witness,  and  that  should 
have  appeared  in  the  bill. 

APPEAL  FROM  LINCOLN  CIRCUIT  COURT. 

February  4,  1879. 
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Opinion  by  Judge  Hines  : 

The  granting  of  an  appeal,  in  felony  cases,  from  a  final  judgment 
of  conviction  is  not  a  matter  of  grace  with  the  court  below,  but  ot 
absolute  right  in  the  accused  of  which  he  cannot  be  deprived  if  the 
necessary  steps  are  taken  in  time.  Such  appears  to  have  been  the 
opinion  of  the  court  below,  but  the  refusal  to  grant  an  appeal  seems 
to  have  been  based  upon  the  idea  that  the  accused  applied  too  late. 

In  considering  the  questions  suggested  by  counsel  for  appellant 
we  are  without  aid  from  the  counsel  representing  the  commonwealth, 
either  by  brief  or  oral  argument.  Section  273  of  the  Criminal  Code 
provides  that  an  application  for  a  new  trial  must  be  made  at  the 
term  at  which  the  verdict  is  rendered,  unless  the  judgment  be  post- 
poned to  another  term. 

After  verdict  in  this  case  and  before  sentence,  motion  was  made 
and  grounds  for  new  trial  filed.  Pending  the  motion  appellant  es- 
caped from  prison,  and  the  court  overruled  the  motion  and  refused 
tr  grant  time  to  prepare  a  bill  of  exceptions.  Subsequently  appellant 
was  recaptured,  and  before  sentence  was  passed  the  motion  for  new 
trial,  accompanied  with  the  former  as  well  as  new  grounds  in  sup- 
port thereof,  was  made.  This  motion  was  overruled,  the  bill  of  ex- 
ceptions signed,  and  the  court,  doubting  its  right  to  grant  an  appeal, 
refused  it. 

Within  the  meaning  of  Section  273,  there  was  no  judgment  until 
the  sentence  was  passed,  and  consequently  the  right  to  make  the 
motion  passed  over  to  that  term  and  continued  until  the  sentence. 
Within  the  meanings  of  Sees.  273  and  282,  Criminal  Code,  and  Sec. 
337>  Civil  Code,  the  trial  was  not  over  until  the  motion  for  a  new 
trial  was  overruled  and  the  sentence  was  passed.  This  is  unlike  the 
case  of  Wilson  v.  Commonwealth,  10  Bush  526.  Where  this  court 
refused  to  proceed  because,  after  an  application  to  a  judge  of  this 
court  for  an  order  granting  an  appeal,  the  prisoner  escaped  and  was 
at  large  at  the  time  the  court  was  asked  to  pass  upon  the  rulings  of 
the  court  below.  In  this  case  the  accused  had  been  recaptured  and 
was  in  court  when  the  motion  for  a  new  trial  was  made,  and  contin- 
ues in  "custody. 

The  principal  cause  of  complaint  is  that  the  court  admitted  incom- 
petent testimony  and  refused  to  hear  competent  evidence  offered  by 
the  defendant.  The  first  objection  is  that  the  court  erred  in  allowing 
Green  Walls  to  state  that  a  few  days  before  Wickersham's  house  was 
burned  appellant  passed  through  the  field  of  witness,  and  that  he  no- 
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ticed  from  the  track  that  there  was  a  patch  on  one  of  his  shoes,  and 
that  the  morning  after  the  burning  of  the  house  he  saw  a  track  like 
it  near  Mrs.  Lair's  house.    Mrs.  Lair  testified  that  on  the  night  the 
house  occupied  by  Wickersham  was  burned,  and,  about  11  o'clock, 
several  persons  came  to  her  house ;  that  she  thought  from  the  noise 
that  they  made  that  there  were  six  or  seven  of  them ;  that  she  recog- 
nized the  voice  of  Tobe  Farmer  because  he  stutters.    Wickersham 
had  testified  that  appellant  and  Tobe  Farmer  were  of  the  party  who 
burned  his  house,  and  that  on  leaving  they  went  in  the  direction  of 
Mrs.  Lair's.    The  resemblance  of  the  foot  print  near  Mrs.  Lair's  to 
the  foot  print  in  the  field,  considered  in  connection  with  the  state- 
ment of  Wickersham  that  appellant  and  Farmer  were  of  the  party 
that  burned  his  house,  and  that  they  went  in  the  direction  of  Mrs. 
Lair's  when  they  left,  is  undoubtedly  a  circumstance  tending  to  con- 
firm the  statement  of  Wickersham  that  appellant  was  of  the  party 
doing  the  burning,  and  the  evidence  was  therefore  competent. 

Appellant  also  complains  that  Baker  Walls  was  not  permitted  to 
give  his  opinion  as  to  how  long  it  would  require  a  person  to  walk 
irom  the  house  of  appellant  to  the  house  that  was  burned.  The  bill 
of  exceptions  does  not  show  what  response  was  expected  from  the 
witness ;  and  conceding  the  question  competent,  this  court  cannot  say 
that  the  appellant  has  been  prejudiced  by  the  action  of  the  court  in 
refusing  to  allow  the  witness  to  express  his  opinion.  Counsel  should 
have  stated  to  the  court  what  they  hoped  to  prove  by  the  witness,  and 
that  should  have  appeared  in  the  bill.  Chrystal  v.  Commonwealth,  9 
Bush  669 ;  Nichols  v.  Commonwealth,  1 1  Bush  575. 

Hooker  says  he  saw  several  persons  in  the  vicinity  of  Wicker- 
sham's  the  night  of  the  burning;  that  he  recognized  Matt  Smith, 
thought  one  was  Tobe  Farmer  and  the  other  either  appellant  or  his 
brother.  Objection  is  made  that  the  recognition  in  the  alternative  is 
not  competent.  Standing  alone  this  statement  would  not  be  substan- 
tive evidence  that  appellant  was  of  the  party  that  burned  the  house ; 
and  to  prove  that  Farmer  and  Smith,  in  company  with  others,  were 
in  the  party  that  were  seen  going  to  or  from  the  house  the  night  of 
the  burning  would  not  of  itself  convict  appellant  of  the  crime.  But 
Wickersham,  whom  the  defense  attempts  to  impeach,  says  that  he 
recognized  Farmer,  Smith  and  appellant  in  the  party  that  did  the 
burning,  and  evidence  tending  to  show  that  Farmer,  Smith  and  one 
of  the  Cains  were  also  in  the  party  is  confirmatory  of  the  identity  of 
Smith  and  Farmer,  and  increased  the  probability  that  Wickersham 
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was  not  mistaken  as  to  the  identity  of  appellant.  When  the  offense 
to  be  charged  is  to  be  made  out  to  a  great  extent  by  circumstantial 
evidence  the  statement  of  the  witness  that  the  person  he  saw  with 
Farmer  and  Smith  was  either  appellant  or  his  brother  is  some  evi- 
dence, taken  in  connection  with  the  other  proof  that  appellant  was 
the  person  seen  by  the  witness.  Considerable  latitude  must  of  neces- 
sity be  allowed  in  such  cases. 

No  objection  appears  to  have  been  made  to  the  instructions. 

Perceiving  no  error  to  the  substantial  rights  of  appellant,  the 
judgment  is  affirmed. 

J.  S.  Hooker,  for  appellant. 


H.  E.  Rouse  v.  R.  H.  McFarland. 

Misconduct  of  Jury. 

Where  a  few  of  the  members  of  the  jury  on  their  way  to  the  jury 
room  step  aside  to  a  water  closet  for  a  few  minutes,  but  converse 
with  no  one,  such  act  does  not  constitute  misconduct. 

Evidence  of  Misconduct  of  Jury. 

The  evidence  of  a  juror  will  not  be  heard  to  impeach  his  own 
verdict. 

APPEAL   FROM   HENDERSON   COURT   OF   COMMON   PLEAS. 

February  6,  1879. 

Opinion  by  Judge  Elliott: 

Three  grounds  are  relied  on  here  and  were  relied  on  in  the  lower 
court  for  reversal,  to  wit:  I.  The  verdict  is  contrary  to  law; 
2.  The  verdict  is  contrary  to  the  evidence;  3.  Misconduct  of  the 
jury. 

As  to  the  first  two  grounds  but  little  need  be  said.  The  appellee 
proved  by  himself  that  he  was  employed  by  appellant  to  attend  his 
sick  daughter,  and  as  her  physician  to  try  to  effect  her  cure.  He 
proved,  further,  that  he  did  so  attend  her  at  appellant's  solicitation, 
and  that  his  charges  were  reasonable  and  appellant  had  promised  to 
pay  them,  and  had  made  a  partial  payment  thereon. 

The  misconduct  of  the  jury  stated  in  the  grounds  for  a  new  trial 
has  not  been  sustained  by  the  evidence.  The  only  pretended  miscon- 
duct of  the  jury  was  that  on  their  way  up  to  the  jury  room  a  few  of 
them  retired  a  few  steps  to  a  water  closet,  but  in  a  few  minutes 
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joined  their  associates  in  the  jury-room,  and  that  in  the  meantime 
they  had  conversed  with  no  one  on  the  subject. 

It  was,  however,  attempted  by  appellant  to  prove  by  the  jurors 
themselves  that  they  had  been  guilty  of  misconduct  in  the  jury-room. 
That  the  evidence  of  a  juror  will  not  be  heard  to  impeach  his  own 
verdict  has  been  decided  by  this  court  in  Doran  v.  Shaw,  3  T.  B. 
Mon.  416;  Steele's  Heirs  v.  Logan,  3  A.  K.  Marsh.  394;  Cain  v. 
Cain,  1  B.  Mon.  213;  Commonwealth  v.  Skeggs,  3  Bush  19,  and 
other  cases.  In  Cain  v.  Cain,  supra,  this  court  decided  that  the  affi- 
davit of  a  juror  might  be  used  in  support  of  his  verdict  but  not  to 
impeach  it. 

On  the  merits  of  this  case  the  evidence  was  conflicting,  and  the 
jury  were  fully  authorized  to  find  the  verdict  assailed  by  this  appeal. 

Wherefore  the  judgment  is  affirmed. 

H.  F.  Turner,  for  appellant.    M.  Yeoman,  for  appellee. 


Samuel  Franklin,  et  al.,  v.  G.  H.  Lawrence,  et  al. 
• 
Punitive  Damages  in  Trespass. 

Where  a  defendant  in  a  damage  suit  for  unlawfully  searching 
plaintiff's  premises  for  stolen  goods,  not  having  a  search  warrant, 
does  so  in  a  high-handed  and  lawless  manner,  the  jury  are  authorized 
to  assess  punitive  damages. 

Proof  of  Averments  of  Answer. 

When  an  answer,  in  a  case  for  unlawful  search,  sets  up  that  the 
search  was  made  by  an  officer  and  men  under  his  authority,  but  on 
the  trial  there  is  no  attempt  to  justify  under  a  search  warrant  and 
no  instruction  asked  or  given  on  that  subject,  the  plaintiff  is  entitled 
to  recover. 

APPEAL  PROM  GRAVES  CIRCUIT  COURT. 

February  6,  1879. 

Opinion  by  Judge  Elliott  : 

To  action  for  trespass  for  the  forcible  entry  of  appellants  into  ap- 
pellees' residence,  and  the  breaking  of  chests,  searching  of  bureaus, 
bedrooms,  etc.,  as  they  claimed,  for  stolen  goods,  they  answered 
claiming  that  as  an  officer  and  men  under  his  authority  they  had  a 
right  to  search  the  house  by  virtue  of  a  search  warrant  issued  by  a 
justice  of  the  peace. 

But  on  the  trial  there  was  no  attempt  to  justify  under  any  search 
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warrant,  and  at  the  close  of  the  evidence  the  case  was  given  to  the 
jury  without  instructions  being  asked  or  given  to  the  jury. 

The  entry  of  the  appellees'  house,  alarming  their  family,  and  on 
an  errand  which  conveyed  the  imputation  that  they  had  on  their 
premises  secreted  stolen  goods,  made  out  or  rather  aggravated  tres- 
pass ;  and  as  no  instructions  were  asked  and  there  was  no  error  of 
law  committted,  we  cannot  say  that  the  verdict  of  the  jury  is  so 
excessive  as  to  indicate  passion  or  prejudice  on  the  part  of  the  jurors. 

The  conduct  of  the  appellants  was  unauthorized,  high-handed  and 
lawless  and  in  such  cases  the  jury  are  authorized  to  assess  punitive 
damages  by  their  verdict ;  and  unless  the  amount  is  such  as  to  indi- 
cate passion  and  prejudice  on  the  part  of  the  jury,  we  are  not  au- 
thorized to  disturb  it. 

Wherefore  the  judgment  is  affirmed. 

L.  Anderson,  for  appellants.     Tice  &  Crossland,  for  appellees. 


Henderson  National  Bank  v.  S.  B.  Martin's  Adm'r. 

Usury. 

Where  a  debtor's  obligation  is  evidenced  by  a  promissory  note 
drawing  a  legal  rate  of  interest,  and  payments  are  made  from  time 
to  time  and  new  notes  taken  for  the  balance  at  such  settlements,  the 
debt  is  the  same  debt  notwithstanding  renewals,  and  the  defendant 
may  set  up  the  defense  of  usury  on  the  note  sued  on  even  where  the 
usury  exacted  was  paid  on  some  former  note  evidencing  the  debt. 

APPEAL   FROM   HENDERSON   COURT   OF   COMMON   PLEAS. 

February  6,  1879. 

Opinion  by  Judge  Elliott: 

S.  B.  Martin  borrowed  of  Thomas  S.  Knight  the  sum  of  $1,000, 
for  which  he  executed  his  promissory  note,  which  on  its  face  only 
called  for  six  per  cent,  interest. 

On  the  14th  day  of  September,  1870,  Martin  and  Knight  had  a 
settlement  of  the  amount  due  on  the  note,  and  as  the  balance  due 
thereon  Martin  executed  his  note  to  Knight  for  $846.35,  and  to  se- 
cure the  note  Martin  gave  a  mortgage  on  a  tract  of  some  185  acres 
of  land. 

In  1873  S.  B.  Martin  sold  some  80  acres  of  this  mortgaged  land 
to  Hocker  and  Vanderson  for  two  notes  of  $400  each,  one  due  1st 
of  March,  1875,  and  the  other  due  1st  of  March,  1876,  and  each 
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bearing  6  per  cent,  interest  from  date.  .In  1875  S.  B.  Martin  sold 
these  two  notes  to  Knight,  who  was  to  give  him  credit  for  their 
amounts  on  the  note  for  $846.35,  which  Martin  had  executed  to  him 
on  the  14th  day  of  September,  1870. 

Knight  assigned  the  notes  on  Hocker  and  Vanderson,  and  also  the 
note  he  held  on  Martin  to  the  appellants.  On  the  6th  day  of  May, 
1875,  Martin  and  Knight  made  a  calculated  settlement  as  to  the 
amount  due  on  the  note  which  Martin  had  executed  to  Knight  Sep- 
tember 14,  1870,  and  it  was  then  agreed  that  Martin  owed  Knight, 
as  of  the  1st  of  March,  1875,  $450  balance  on  the  note.  This  agree- 
ment was  endorsed  on  the  note  and  signed  by  S.  B.  Martin. 

It  is  established  by  the  evidence  of  T.  S.  Knight  himself  that  he 
charged  Martin  10  per  cent,  interest  on  the  $1,000  loaned  from  the 
7th  day  of  August,  1863,  up  to  September  14,  1870,  when  the  note 
ior  $846.35  was  executed,  and  that  in  the  settlement  of  May  6,  1875, 
between  him  and  S.  B.  Martin,  the  $450  which  Martin  endorsed  on 
the  note  as  due  from  him  was  ascertained  by  charging  Martin  10  per 
cent,  annually  compounded  on  the  note  for  $846.35,  and  allowing 
credit  for  the  amount  of  the  Hocker  and  Vanderson  notes  with  6 
per  cent,  from  the  time  due.  After  this  settlement,  the  appellant, 
holding  the  two  notes  of  Hocker  and  Vanderson  and  the  original 
note  for  $846.35,  executed  by  S.  B.  Martin  to  Knight,  as  Knight's 
assignee,  brought  these  two  consolidiated  suits  for  their  collection 
and  to  enforce  the  purchase  money  lien  against  Hocker  and  Vander- 
son for  the  notes  which  they  owed,  and  to  enforce  Knight's  mort- 
gage fdr  the  agreed  balance  which  Martin  had  endorsed  on  the  note 
to  Knight  of  date,  September  14,  1870. 

On  hearing  the  court  enforced  the  purchase  money  lien  against 
Hocker  and  Vanderson,  and  also  enforced  Knight's  mortgage  lien 
for  $206.75  °f  the  $450  which  S.  B.  Martin  had  endorsed  as  due  on 
the  note  to  Knight  of  $846.35,  against  that  part  of  the  Martin  tract 
01  land  not  sold  to  Hocker  and  Vanderson ;  and  as  George  B.  Martin 
had  bought  this  interest  in  the  land  he  asked  a  cross-appeal  in  the 
lower  court,  but  has  waived  it  by  failing  to  pray  a  cross-appeal  in 
this  court.    See  Sec.  755,  Civil  Code  of  1877. 

Appellant's  principal  complaint  is  that  neither  Hocker,  Vanderson 
nor  George  B.  Martin  can  set  up  the  defense  of  usury  with  success. 
It  also  contended  that  the  note  executed  by  Martin  to  Knight  on  the 
14th  of  September,  1870,  with  a  mortgage  as  its  security,  was  a  pay- 
ment of  the  $1,000  loan  of  1863 ;  and  as  to  the  usury  paid  on  the  new 
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note  nobody  can  object  to  its  payment  or  reclaim  it  but  S.  B.  Mar- 
tin's  administrator. 

The  answer  that  set  up  the  usurious  payment  of  interest  was  in 
the  name  of  the  defendants,  and  Martin's  administrator  was  one  of 
the  defendants.  We  are  of  opinion  that  the  execution  of  the  note 
for  $846.35  in  1870  was  not  a  payment  of  the  $1,000  loan  of  1863, 
but  was  only  evidence  of  the  balance  due  on  that  debt ;  and  as  the 
evidence  is  almost  conclusive  that  10  per  cent,  was  counted  on  the 
debt  from  1863  to  March  1,  1875,  and  that  that  per  cent,  was  com- 
pounded from  September  14,  1870,  it  is  reasonably  clear  that  purg- 
ing the  $846.35  note  of  the  usurious  interest,  or  rather  allowing  a 
credit  for  such  interest,  would  leave  no  balance  on  that  note,  al- 
though Martin  had  agreed  to  a  balance  of  $450.  v 

The  case  of  Lee  v.  Fellowes  &  Co.,  10  B.  Mon.  117,  fully  sustains 
the  right  of  the  appellees,  Hocker  and  Vanderson,  and  George  B. 
Martin,  to  purge  the  note  of  $846.35  of  all  usurious  interest  before 
attempting  to  enforce  any  liens  on  their  land  for  its  payment. 

The  judgment  is  therefore  more  favorable  to  the  appellant  than 
is  authorized  by  the  law ;  but  although  George  B.  Martin  prayed  a 
cross-appeal  in  the  lower  court  he  failed  on  his  cross-errors  to  ask  a 
cross-appeal  in  this  court,  and  consequently  we  cannot  notice  the 
errors  of  which  he  complains,  and  the  errors  committed  are  cer- 
tainly not  prejudicial  to  appellant. 

Wherefore  the  judgment  is  affirmed. 

Vance  &  Merritt,  for  appellant.    M.  Yeoman,  for  appellee. 


R.  B.  Graves  v.  John  McKinney,  et  al. 

Sale  of  Personal  Property. 

To  vest  the  legal  title  to  personal  property  in  the  vendee,  the  thing 
bought  must  be  set  apart  from  other  property  of  a  like  kind  belong- 
ing to  the  vendor,  so  that  the  vendee  can  identify  and  take  possession 
of  his  property. 

Right  of  Creditors. 

Where  the  law  declares  a  purchase  of  personal  property  void  be- 
cause no  delivery  of  property,  such  a  purchaser  can  acquire  by  such 
purchaser  no  equity  as  against  the  vendor's  creditors. 

APPEAL  FROM  CLARK  COURT  OF  COMMON  PLEAS. 

February  7,  1879. 
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Opinion  by  Judge  Elliott: 

On  the  9th  of  November,  1876,  John  McKinney  purchased  of  S.  C. 
and  C.  C.  Graves  a  thousand  barrels  of  corn  at  $1.25  per  barrel.  The 
com  had  been  severed  from  the  soil  and  was  in  shocks  on  the  field 
where  grown,  and  it  was  agreed  that  against  the  1st  of  January, 
1877,  some  average  shocks  were  to  be  weighed,  and  by  such  average 
weight  enough  shocks  were  to  be  set  apart  to  McKinney  to  make  his 
thousand  barrels  of  corn. 

Before  this  had  been  done  the  appellant  brought  suit  and  sued  out 
an  attachment,  and  had  it  levied  on  the  corn  that  McKinney  had  con- 
tracted for,  and  for  which  he  had  executed  a  negotiable  note  which 
he  afterwards  paid.  McKinney,  by  petition,  became  a  party  to  ap- 
pellant's suit  and  claimed  the  corn,  and  on  hearing  the  court  ad- 
judged in  his  favor,  and  hence  this  appeal. 

We  are  of  opinion  that  the  title  to  the  corn  did  not  pass  to  Mc- 
Kinney by  his  contract  of  the  9th  of  November,  1876.  He  did  not 
purchase  any  designated  thousand  barrels  of  corn,  but  he  bought  a 
thousand  barrels  of  corn  to  be  afterward  separated  from  other  corn 
then  standing  in  the  shock  in  the  vendor's  field,  and  to  be  measured 
or  weighed  to  him  in  the  future. 

It  is  a  well-settled  rule  of  law  that  to  vest  the  legal  title  to  personal 
property  in  the  vendee  the  thing  purchased  must  be  set  apart  from 
other  property  of  the  like  kind  belonging  to  the  vendor,  so  that  the 
vendee  can  identify  and  take  possession  of  his  property,  and  there- 
fore whenever  there  is  anything  to  be  done  by  the  vendor  before  the 
vendee  can  take  possession,  such  as  separating  the  goods  from  his 
other  goods  of  like  kind,  the  title  does  not  pass. 

Therefore,  as  the  corn  which  McKinney  contracted  for  was  stand- 
ing in  the  field  with  other  corn  of  the  vendor's  and  was  afterward  to 
be  separated  from  such  corn  and  delivered  to  him,  no  title  passed  to 
him  till  the  corn  was  weighed  in  the  shocks,  averaged  and  set  apart 
to  him  according  to  the  written  contract. 

It  is,  however,  said  that  appellant  brought  his  suit  in  a  court  of 
equity,  and  as  McKinney  had  contracted  for  a  thousand  barrels  of 
the  corn  which  appellant  afterward  attached,  and  as  McKinney  had 
paid  his  money  for  the  corn,  his  claim  in  a  court  of  equity  is  superior 
to  that  of  appellant.  We  are  of  a  different  opinion,  for  unless  the 
possession  of  the  corn  accompanied  McKinney's  purchase  of  it,  then 
the  sale  as  to  creditors  and  subsequent  purchasers  is  absolutely  void, 
and  we  cannot  see  how  the  vendee  can  acquire  any  equity  against  a 


224  Kentucky  Opinions.  [February, 

creditor,  when  as  to  such  creditor  the  law  declares  his  purchase  a 
nullity.  That  is  working  out  an  equity  by  a  violation  of  the  law,  and 
equities  are  never  worked  out  in  that  way. 

The  corn  for  which  McKinney  had  contracted  had  been  severed 
from  the  ground  and  soil  and  was  in  the  shock  on  the  field  of  S.  C 
and  C.  C.  Graves.  In  this  field  were  twelve  or  thirteen  hundred 
barrels  of  corn,  and  appellee,  McKinney,  was  to  have  a  thousand 
barrels  of  this  corn,  to  be  afterward  weighed  and  separated  from  the 
unsold  corn,  and  therefore  until  weighing  and  separation  the  ven- 
dors and  vendee  could  not  know  what  corn  belonged  to  the  vendee 
and  what  corn  remained  to  the  vendors,  and  if  before  such  weighing 
and  separation  McKinney  had  sued  his  vendors  in  claim  and  delivery 
for  the  corn  so  purchased  he  could  not  have  recovered,  for  the  rea- 
son that  no  title  passes  till  the  corn  contracted  for  had  been  identi- 
fied by  being  separated  from  the  other  corn  according  to  the  written 
contract  of  purchase. 

The  evidence  is  ample  that  S.  C.  and  C.  C.  Graves  had  been,  and 
were  at  the  time  of  the  suing  out  of  appellant's  attachment,  disposing 
of  their  property  in  fraud  of  the  rights  of  their  creditors.  At  the 
time  of  the  levy  of  the  appellant's  attachment  the  legal  title  to  the 
corn  was  in  his  debtors,  S.  C.  and  C.  C.  Graves,  and  as  McKinney 
had  acquired  neither  the  legal  title  nor  been  put  in  the  actual  posses- 
sion of  the  corn  for  which  he  had  contracted,  he  acquired  no  title 
which  in  law  or  equity  can  overreach  the  lien  acquired  by  the  attach- 
ing creditor.  He  did  not  contract  for  an  equity  in  the  corn,  he  con- 
tracted for  the  legal  title,  but  as  the  possession  did  not  accompany 
his  purchase  it  was  void  as  to  appellant,  who  was  an  attaching  cred- 
itor. To  sustain  these  views  the  following  authorities  are  referred 
to :  May  v.  Hoaglan,  9  Bush  171 ;  Brown  &  Long  v.  Childs  &  Co., 
2  Duv.  314;  Crawford  v.  Smith,  7  Dana  59;  Newcomb,  Buchanan  & 
Co,  v.  Cabell,  10  Bush  460. 

Wherefore  the  judgment  is  reversed  and  cause  remanded  for  fur- 
ther proceedings  consistent  with  this  opinion. 

Leland  &  Hathaway,  George  B.  Nelson,  for  appellant. 

Haggard  &  Jones,  for  appellees. 
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Henry  May"  v.  John  Dills,  Jr. 

Ground  for  New  TriaL 

Where  the  court  refused  to  permit  a  defendant  to  offer  evidence  to 
sustain  the  allegation  of  his  answer  respecting  the  wrongful  conver- 
sion of  the  property,  and  this  was  not  made  a  ground  for  a  new 
trial,  the  court  of  appeals  will  not  pass  on  the  alleged  error. 

APPEAL  FROM  PIKE  CIRCUIT  COURT. 
February  7,  1879. 

Opinion  by  Judge  Hargis  : 

The  action  of  the  court  in  refusing  to  allow  the  appellant  to  offer 
evidence  to  sustain  the  allegations  of  his  answer  respecting  the 
wrongful  conversion  of  the  property  was  not  made  a  ground  for  a 
new  trial,  and  we  cannot  therefore  take  cognizance  of  that  alleged 
error. 

Four  separate  grounds  for  a  new  trial  were  stated :  1.  That  there 
was  error  in  assessment  of  amount  of  the  recovery;  2.  That  the 
verdict  was  not  sustained  by  sufficient  evidence  and  was  contrary  to 
law ;  3.  "Errors  of  law  occurring  at  the  trial  and  excepted  to  at  the 
time"; 4.  The  court  erred  in  instructing  the  jury. 

The  appellant  admitted  that  he  took  80  or  82  hides  worth  $4  or 
S4.50  per  side,  and  that  he  took  the  oxen  which  the  evidence  con- 
duced to  prove  were  worth  $120  to  $125.  But  upon  the  evidence 
before  them  the  jury  might  have  fixed  the  value  of  the  leather  much 
righer  than  the  appellant  stated  it  in  his  answer,  and  they  were  also 
authorized  to  allow  interest  from  1862.  We  cannot,  therefore,  say 
upon  such  a  state  of  fact  that  the  estimate  made  by  the  jury  was 
clearly  beyond  what  the  evidence  authorized.  We  perceive  no  error 
in  the  instructions  given  to  the  jury,  and  none  is  pointed  out  by 
counsel. 

The  third  ground  may  be  disposed  of  in  the  language  of  this 
court  in  Craig  v.  Dennis,  Mss.  Op.,  November,  1875.  Although  the 
third  "ground  for  a  new  trial  is  in  the  language  of  the  code,  it  is  in- 
sufficient to  call  in  question  any  of  the  rulings  of  the  court  made  dur- 
ing the  progress  of  the  trial."  It  is  necessary  under  this  clause  of 
the  party  complains.  If  it  was  intended  to  rely  on  the  fact  that  the 
ular  error  so  as  to  notify  the  circuit  court  what  the  error  is  of  which 
the  statute  (Sub-sec.  8,  Sec.  340,  Civil  Code)  to  set  forth  the  partic- 
court  erred  in  refusing  to  admit  evidence  to  sustain  the  counter- 
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claim,  that  fact  should  have  been  stated  in  the  grounds  for  a  new 
trial. 

This  rule  has  been  long  adhered  to  in  this  court,  and  is  necessary 
to  the  dispatch  of  business  and  the  right  administration  of  justice  in 
the  courts.  It  may  sometimes  produce  hardships,  but  will  generally 
subserve  the  ends  of  justice,  and  is  now  too  firmly  established  and 
has  been  too  often  acted  upon  to  be  departed  from  in  this  case. 

This  court  can  only  correct  errors  of  the  court  below  when  they 
are  so  presented  by  the  record  as  to  enafile  us  to  consider  them  with- 
out disregarding  long  established  rules  of  practice. 

Wherefore  the  judgment  must  be  affirmed. 

Judge  Elliott  not  sitting. 

G.  N.  Brown,  for  appellant.    R.  Apperson,  for  appellee. 


J.  M.  Warnock  v.  John  C.  Loran,  et  al. 

Contracts — Illegal  Consideration. 

A  contract  made  by  a  county  clerk  to  furnish  copies  of  naturaliza- 
tion papers  to  voters,  to  be  paid  for  by  a  candidate  for  office  to  secure 
votes  is  contrary  to  public  policy  and  void.  The  influence  originating 
from  the  execution  of  such  contracts  should  not  be  allowed  to  operate 
on  the  elector  casting  his  vote,  or  the  official  who  by  law  is  designated 
as  one  of  the  instruments  to  confer  upon  him  the  right  of  suffrage. 

APPEAL  FROM  JEFFERSON  COURT  OF  COMMON  PLEAS. 

February  12,  1879. 

Opinion  by  Judge  Pryor: 

It  is  not  deemed  necessary  in  this  case  to  investigate  the  question 
as  to  the  right  of  the  clerk  to  charge  a  fee  for  furnishing  to  the  ap- 
plicant the  evidence  of  his  having  been  naturalized,  and  we  will  only 
suggest  that  to  exact  compensation  in  advance  for  the  services  ren- 
dered would,  in  many  instances,  make  the  exercise  of  the  right  of 
suffrage  depend  on  the  ability  to  pay.  It  appears  from  the  testimony 
that  the  claim  of  the  appellee  originated  by  reason  of  services  ren- 
dered in  giving  copies  of  naturalization  papers  to  various  persons, 
during  the  contest  for  the  office  of  mayor  in  Louisville  between  Ja- 
cobs and  Baxter.  The  friends  of  Jacobs,  as  appellees  show,  learned 
that  Baxter's  friends  had  made  an  arrangement  with  him  (the  clerk) 
to  give  copies  of  such  papers  on  Baxter's  credit,  and  the  appellant, 
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one  of  the  supporters  of  Jacobs,  desired  to  make  a  similar  arrange- 
ment with  the  appellee  in  behalf  of  Jacobs. 

The  arrangement  was  concluded  with  the  deputy  clerk  by  which 
the  persons  were  to  be  naturalized  on  the  order  of  the  appellant,  and 
such  as  received  the  evidences  of  their  right  to  vote,  or  citizenship, 
on  such  an  order,  the  fees  were  to  be  paid  by  Jacobs  or  his  friends. 
A  copy  of  one  of  the  many  orders  constituting  the  basis  of  appellee's 
recovery  is  as  follows : 

"Louisville,  Ky.,  December  4,  1875. 
Ed.  Kaiser,  Esq.  : 
Issue  papers  to  bearer.  J.  M.  Warnock." 

The  appellee,  or  his  deputy,  in  the  execution  of  this  contract  made 
with  the  appellant,  gave  what  he  calls  copies  of  naturalization  papers 
to  232  persons,  and  copies  of  a  mere  declaration  of  intention  to  be- 
come citizens  to  as  many  more.  The  account  for  naturalization 
(complete)  is  $464,  and  for  the  mere  declaration  of  intention, 
$302.50,  making  in  all  $766.50.  These  copies  were  not  records  that 
had  been  made  prior  to  the  contract  between  the  appellant  and  the 
appellee's  deputy,  but  were  the  evidences  of  citizenship,  and  the  in- 
tention to  become  citizens,  made  on  the  order  of  the  appellant,  and 
ior  the  sole  purpose  of  advancing  the  interests  of  one  of  the  candi- 
dates at  the  time  canvassing  for  the  office  of  mayor. 

It  is  further  shown  that  the  office  of  the  clerk  was  so  crowded  by 
the  applicants  asking  for  the  evidences  of  their  right  to  vote,  that  a 
branch  office  was  created  at  another  part  of  the  city,  and  copies  of 
these  records  issued  with  as  much  facility  as  if  emanating  from  the 
principal  office.  How  the  clerk  or  his  deputy  could  exercise  this 
power  does  not  appear ;  it  is  to  be  inferred  that  the  papers  were  is- 
sued and  the  records  afterward  made. 

It  is  insisted  by  counsel  for  the  appellant  that  such  a  contract  is 
contrary  to  public  policy  and  void,  and  in  this  position  we  fully  con- 
cur. While  the  naturalized  citizen  is  entitled  to  the  full  enjoyment 
of  his  right  to  vote,  and  should  be  protected  in  its  exercise,  it  is  evi- 
dent that  such  a  contract  as  is  relied  on  in  this  case  is  destructive  of 
the  purity  of  elections,  and  calculated  to  induce  the  elector  to  vote 
in  a  particular  way,  by  reason  of  the  agreement  to  furnish  him  at  the 
expense  of  the  candidate,  or  his  friends,  the  evidence  of  his  right  to 
vote,  and  the  clerk  ready  by  reason  of  his  contract  to  furnish  the  nec- 
essary papers  on  the  production  of  a  written  order  from  a  respon- 


228  Kentucky  Opinions.  [February, 

sible  party,  the  friend  of  one  of  the  candidates,  that  he  should  be 
paid  for  the  services  rendered. 

A  deputy  clerk  was  permitted  to  do  much  of  this  work,  at  an  office 
in  the  city  remote  from  judge  or  clerk,  arid  it  is  manifest  that  the  en- 
try of  record  was  made  after  the  naturalization  papers  had  been  de- 
livered. Although  the  papers  issued  by  the  deputy  may  not  be  in- 
cluded in  the  present  account,  and  may  have  contributed  to  advance 
the  interest  of  some  other  candidate,  it  evidences  the  evil  tend- 
ency of  all  such  contracts,  and  the  necessity  of  pronouncing  them 
null  and  void.  The  influences  that  must  originate  from  the  exe- 
cution of  such  contracts,  should  not  be  allowed  to  operate  on  the 
elector  casting  his  vote,  or  the  official  who  by  law  is  designated  as 
one  of  the  instruments  to  qonfer  upon  him  the  right  of  suffrage.  No 
promise  of  fee  or  reward  should  be  made  an  inducement  for  those 
in  power  to  aid  the  candidate,  where  friends  are  willing  to  make  lib- 
eral contributions  for  that  purpose,  nor  should  the  influence  of 
wealth  or  place  interfere  with  the  humblest  citizen,  whether  native 
born  or  naturalized,  in  the  exercise  of  this  great  privilege,  "the  value 
of  which  depends  upon  the  independence,  moderation,  discretion  and 
purity  with  which  it  is  exercised.,, — Kent. 

The  judgment  below  is  reversed  and  cause  remanded  with  direc- 
tions to  dismiss  the  petition. 

Edivards  &  Seymour,  for  appellant. 

Laf  Joseph,  T.  L.  Bennett,  for  appellees. 


George  C.  Schmidt  v.  James  Miller's  Adm'r. 

Changing  Terms  of  Promissory  Note. 

A  promissory  note  will  be  presumed  to  contain  all  the  evidence  of 
the  indebtedness  as  well  as  the  entire  agreement  between  the  parties, 
and  where  there  is  a  written  agreement  to  extend  the  time  It  must 
be  so  stated  in  the  pleadings,  otherwise  it  amounts  only  to  the  aver- 
ment, that  the  parties  agreed  by  parol  at  the  time  of  the  contract 
or  before. 

APPEAL  FROM  GRANT  CIRCUIT  COURT. 

February  13,  1879. 

Opinion  by  Judge  Pryor  : 

The  case  of  Gray  v.  Briscoe,  6  Bush  687,  is  decisive  of  this  case. 
The  defense  is  seeking  to  show  that  the  contract  was  different  from 
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that  evidenced  by  the  written  promise  to  pay,  and  in  all  such  cases 
either  fraud  or  mistake  must  be  alleged  as  the  basis  of  the  defense. 
The  execution  of  the  writing  is  admitted,  and  it  is  not  even  alleged 
that  the  change  the  appellant  is  attempting  to  make  in  its  stipula- 
tions was  to  have  been  inserted  in  the  note.  The  agreement  that  it 
should  fall  due  at  a  future  period  contradicts  in  express  terms  the 
written  promise ;  and  why  the  parties  signed  a  paper  not  constitut- 
ing the  real  agreement  is  nowhere  pleaded.  The  note  will  be  pre- 
sumed to  contain  all  the  evidence  of  the  indebtedness  as  well  as  the 
entire  agreement  between  the  parties,  and  if  there  was  a  written 
agreement  to  extend  the  time  it  must  be  so  stated ;  otherwise,  it 
amounts  only  to  the  averment  that  the  parties  agreed  by  parol,  at 
the  time  of  the  contract  or  before,  that  it  should  contain  stipulations 
directly  conflicting  with  the  writing  itself.  It  is  not  pretended  that 
there  is  any  usury  in  the  note,  and  the  payments  made  being  only 
such  as  the  party  had  the  right  to  demand,  the  agreement  to  forbear, 
if  made,  was  without  any  consideration. 

The  demurrer  to  the  answer  was  properly  sustained.  Judgment 
affirmed. 

J.  M.  Collins,  for  appellant.    E.  H.  Smith,  for  appellee. 


G.  W.  Hooser's  Adm'r  v.  Belle  R.  Hooser. 

Proof  and  Pleadings. 

The  court  oannot  grant  relief  on  proof  furnished  without  pleadings 
filed  as  a  basis  for  such  proof. 

Presumption  as  to  Contract. 

A  written  contract  is  conclusively  presumed  to  contain  all  the 
agreement  between  the  parties  unless  it  is  specifically  alleged  and 
proved  that  by  mistake  or  fraud  the  writing  does  not  embrace  the 
contract  as  entered  into  between  the  parties. 

APPEAL  PROM  TODD  CIRCUIT  COURT. 

February  14,  1879. 

Opinion  by  Judge  Hines  : 

There  is  not  a  sufficient  allegation  of  fraud  in  the  execution  of  the 
note  sued  on  to  authorize  the  introduction  of  evidence  or  to  raise  an 
issue  as  to  whether  the  writing  contains  the  contract  actually  entered 
mto  between  appellee  and  G.  W.  Hooser,  deceased.  It  is  not  charged 
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that  by  reason  of  the  fraud  of  appellee  the  writing  does  not  state  the 
facts  pertaining  to  the  contract  truly.  Whatever  the  inducement  to 
its  execution  may  have  been  it  is  conclusively  presumed  to  contain 
all  the  agreement  between  the  parties,  unless  it  is  specifically  alleged 
and  proved  that  by  mistake  or  fraud  the  writing  does  not  embrace 
the  contract  a,s  entered  into  between  the  parties.  Higgins  v.  Conner, 
3  Dana  1 ;  Tur pin's  Adm'rs  v.  Marksberry,  3  J.  J.  Marsh.  622 ;  Dale 
v.  Pope,  4  Litt.  166;  Castle f nan  v.  Southern  Mut.  Life  Ins.  Co.,  14 
Bush  197.  Nor  does  it  avail  that  evidence  was  heard  without  objec- 
tion as  to  the  oral  agreement.  It  has  no  bearing  upon  any  issue  made 
in  the  pleadings.  The  court  can  no  more  grant  relief  on  proof 
without  pleadings  than  on  pleadings  without  proof. 

The  subsequent  parol  agreement,  if  not  unenforcible  because  oi 
the  statute  of  frauds  and  because  of  the  disability  of  appellee  to  con- 
tract, she  being  a  feme  covert,  presents  no  defense  because  there  is 
no  tender  of  a  conveyance  or  sufficient  offer  to  comply  with  the 
agreement  on  the  part  of  appellant.  The  pleadings  do  not  present  a 
case  for  specific  performance.  Nor  is  it  necessary  in  such  cases  to 
plead  the  statute.  Smith  v.  Fah,  15  B.  Mon.  443 ;  Hocker  v.  Gentry, 
3  Met.  463. 

The  surrender  by  appellee  of  the  note  on  Daniel  Hooser  and  his 
release  from  liability  to  her  is  a  sufficient  consideration  of  itself  to 
support  the  agreement  of  G.  W.  Hooser  to  pay  as  stipulated  in  the 
note  sued  on. 

After  a  careful  examination  of  the  evidence  as  applicable  to  the 
issues  raised  by  the  pleadings,  and  after  a  full  consideration  of  the 
questions  presented  in  the  briefs  of  counsel,  we  are  of  the  opinion 
that  the  judgment  of  the  court  below  is  correct,  and  it  is  therefore 
affirmed. 

W.  L.  Reeves,  H.  Y.  Petree,  for  appellant. 

William  Lindsay,  for  appellee. 


Edward  Kruty  v.  Elizabeth  Kruty. 

Appeals  in  Divorce  Cases. 

No  appeal  will  lie  to  the  court  of  appeals  from  a  judgment  render- 
ing a  divorce. 

APPEAL  PROM  GALLATIN  CIRCUIT  COURT. 

February  15,  1879. 
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Opinion  by  Judge  Pryor  : 

There  can  be  no  appeal  to  this  court  from  a  judgment  rendering  a 
divorce.  It  is  final  and  not  the  subject  of  reversal.  The  question 
involved  in  this  case  was  as  to  the  validity  of  the  marriage,  and  this 
being  established  the  divorce  followed.  Independently  of  this  fact,  it 
appears  that  these  parties  lived  together  as  man  and  wife  for  many 
years  and  raised  a  family  of  children,  having  been  married  in  the 
state  of  Illinois,  where  the  doctrine  of  the  common  law  prevails,  or 
if  not,  where  such  marriages  are  not  invalid.  That  it  was  a  sham 
marriage  to  avoid  the  penal  laws  of  Kentucky,  after  a  recognition  of 
the  marital  rights  for  so  long  a  time,  will  not  constitute  a  defense  by 
the  husband.  The  marriage  being  established,  whether  the  court  be- 
low should  have  granted  the  divorce  is  a  question  this  court  has  no 
power  over,  and  no  examination  of  the  facts  have  been  made  with 
that  view.  The  compromise  made  with  the  wife  during  the  pen- 
dency of  the  action  should  not  have  been  enforced.  There  is  no 
complaint  of  the  allowance  temporarily  made,  and  if  there  was  there 
is  nothing  in  the  record  showing  it  to  have  been  erroneous. 

Judgment  affirmed. 

A.  J.  James,  for  appellant.    J.  J.  Landrum,  for  appellee. 


Thomas  S.  Ireland,  et  al.,  v.  Samuel  B.  Pugh. 

Abandonment  of  Homestead. 

One  who  surrenders  his  home  for  sale,  removes  therefrom,  and  for 
two  years  thereafter  is  not  occupying  the  premises  as  a  home,  must 
be  held  to  have  abandoned  the  same,  and  he  cannot  thereafter  assert 
a  homestead  claim  thereon. 

APPEAL  FROM  LEWIS  CIRCUIT  COURT. 

February  19,  1879. 

Opinion  by  Judge  Hines  : 

The  only  question  discussed  by  counsel  is  whether  appellee  is  enti- 
tled to  a  homestead  in  the  property  in  controversy.  Appellee  con- 
tends that  when  the  property  was  sold  under  execution  he  occupied 
it,  with  his  family,  as  a  home,  and  that  when  he  left  it  he  intended  to 
return  and  make  it  his  home  again  at  some  time  in  the  future. 

It  appears  that  at  the  time  of  sale  appellee  was  moving  from  the 
premises,  and  completed  the  removal  on  the  day  following  the  sale. 
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The  property  was  surrendered  by  appellee  for  sale  in  December, 
1874,  and  no  claim  to  a  homestead  was  made  until  the  institution  of 
these  proceedings  in  May,  1876;  nor  has  he  been  in  the  occupancy  of 
the  premises  as  a  home  at  any  time  since  the  sale.  The  only  evidence 
of  an  intention  to  again  occupy  the  place  as  a  home  is  found  in  the 
statement  of  appellee,  which  is  as  follows :  "When  he  moved  away 
he  intended  to  return  and  use  and  occupy  said  house  as  a  homestead." 
In  view  of  the  fact  that  appellee  is  testifying  in  his  own  behalf  that 
statement  cannot  be  construed  to  mean  that  the  intention  to  return 
continued  without  intermission,  and  that  this  claim  of  homestead  is 
now  made  in  furtherance  of  the  then  formed  and  continually  exist- 
ing intention. 

The  question  is  not  whether  he  then  intended  to  return,  but  rather 
whether  the  evidence  shows  an  abandonment  of  his  claim  to  home- 
stead. The  abandonment  might  have  been  at  the  time  of  removal, 
or  it  may  have  since  occurred.  Such  a  declaration  is  not  sufficient 
to  outweigh  the  fact  of  the  surrender  for  sale.  Contemporaneous 
removal  without  the  assignment  of  any  reason  therefor,  inconsistent 
with  the  presumption  of  an  intention  to  abandon  the  homestead  by 
removal,  and  the  protracted  residence  of  appellee  elsewhere,  espe- 
cially when  the  evidence  shows  no  act  of  appellee  or  circumstance 
indicative  of  the  existence  and  continuance  of  the  intention  or  incon- 
sistent with  the  presumption  of  abandonment  by  removal. 

Wherefore  the  judgment  is  reversed  and  cause  remanded  with  di- 
rections for  further  proceedings  consistent  with  this  opinion. 

E.  C.  Phiester,  for  appellants. 

W .  H.  Wadsworth,  S.  J.  Pugh,  for  appellee. 


W.  H.  Wall  v.  L.  W.  Gates. 

Release  of  Attachment — Estoppel. 

Where  property  is  attached  by  a  landlord  for  rent,  and  on  its  return 
the  tenant  executes  a  bond  to  perform  the  judgment  of  the  court 
and  thereby  secures  the  discharge  of  the  attachment  and  lien  on  the 
property  seized,  he  will  not  thereafter  be  heard  to  say  there  was  no 
affidavit  on  which  to  base  the  attachment. 

APPEAL  FROM  McLEAN  CIRCUIT  COURT. 

February  19,  1879. 

Opinion  by  Judge  Hines: 

It  is  immaterial  whether  the  attachment  issued  in  this  case  is  in 
form  such  as  should  have  been  issued  under  the  general  statutes  for 
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the  security  of  rent,  or  whether  it  is  general  in  form  as  prescribed 
in  Myers'  Code.  The  proceeding  was  to  secure  the  payment  of  rent 
out  of  the  property  on  which  appellee  had  a  lien.  Bond  was  exe- 
cuted by  appellee,  attachment  issued  and  levied  on  the  property  to 
which  the  landlord's  lien  attached,  and  on  the  return  of  the  attach- 
ment appellant  executed  bond  to  perform  the  judgment  of  the  court, 
and  thereby  had  the  attachment  discharged  and  lien  of  appellee  on 
the  property  seized  released.  Appellant  will  not  now  be  heard  to 
say  there  was  no  affidavit  on  which  to  base  the  attachment.  The  at- 
tachment in  itself  was  sufficient  to  justify  the  officer  in  seizing  the 
property,  and  whatever  process  would  thus  protect  the  officer  is  suffi- 
cient to  support  the  bond.  Outside  of  the  question  as  to  the  mere 
form  of  the  bond  given  by  appellee,  which  might  well  be  said  under 
the  decisions  to  preclude  any  inquiry  in  the  grounds  for  attachment, 
on  the  broader  doctrine  of  estoppel,  appellant  should  not  be  heard 
to  complain.  By  the  deliberate  act  of  executing  the  bond  and  dis- 
charging the  attachment  he  has  deprived  appellee  of  a  lien  that  ex- 
isted upon  the  property,  independent  of  that  acquired  by  virtue  of 
the  issuing  and  the  levying  of  the  attachment. 

Wherefore  the  judgment  is  affirmed. 

Johnson  &  Robinson,  for  appellant.  L.  W.  Gates,  for  appellee. 


T.  C.  Hart  v.  Trustees  of  Princeton  College. 

Debt  of  Corporation. 

Where  a  corporation  owes  a  debt,  and  third  persons,  without  any 
consideration,  moving  from  the  debtor  or  even  a  request  from  it, 
execute  their  note  to  the  creditor  for  the  debt,  it  is  neither  payment, 
novation,  nor  accord  and  satisfaction. 

Novation. 

There  can  be  no  such  thing  as  a  novation  by  agreement  to  which 
the  debtor  is  not  a  party. 

Accord  and  Satisfaction. 

There  can  be  neither  accord  nor  satisfaction  in  a  case  where  the 
note  of  a  third  person  is  given  for  another's  debt,  where  the  same 
is  not  given  or  accepted,  or  agreed  to  be  accepted,  in  discharge  or 
satisfaction  of  the  debt. 

Liability  of  Private  School  Corporation. 

A  private  corporation  engaged  in  conducting  a  college  like  an  in- 
dividual is  not  exempt  from  the  payment  of  its  debts  incurred  in  the 
conduct  of  its  school,  and  there  is  no  public  policy  which  forbids  the 
sale  of  its  property  to  pay  its  indebtedness. 
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APPEAL  PROM  CALDWELL  CIRCUIT  COURT. 

February  21,  1879. 

Opinion  by  Judge  Cofer  : 

The  debt  sued  for  was  contracted  by  the  trustees  of  the  college 
for  services  to  be  rendered  to  the  corporation.  It  was  the  corpora- 
tion's debt,  and  the  undertaking  of  Calvert  and  others  was  merely 
as  sureties  and  guarantors.  This  is  evident  not  only  from  the  lan- 
guage of  the  writing  dated  July,  1872,  but  also  from  the  parol  evi- 
dence, and  there  is  no  foundation  in  the  evidence  for  the  position 
assumed  by  the  corporation  in  its  pleadings  ,and  in  the  argument  of 
its  counsel,  that  the  appellant  was  to  look  to  Calvert  and  his  asso- 
ciates for  any  balance  of  his  salary  not  paid  out  of  money  received 
for  tuition.  In  the  writing  they  expressly  undertake  to  pay  in  case 
it  is  not  collected  from  the  corporation,  which  is  the  language  of 
guaranty  and  not  of  an  original  debtor.  Moreover,  appellant  con- 
tinued after  its  execution  to  take  the  obligations  of  the  corporation 
as  his  annual  salary  fell  due,  which  shows  that  both  parties  then 
understood  that  it  was  liable  for  the  whole  salary,  and  the  absence 
of  any  stipulation  that  these  obligations  were  only  payable  out  of 
the  tuition  fees  shows  that  they  did  not  understand  that  the  corpora- 
tion was  liable  only  to  the  extent  of  that  fund. 

Nor  was  the  appellant  bound  to  see  to  it  that  the  fund  out  of 
which  he  was  to  be  paid  was  applied  to  that  purpose.  That  stipu- 
lation was  made  for  his  benefit,  and  he  had  a  right  to  waive  it  with- 
out thereby  losing  his  right  to  look  to  other  resources  of  his 
debtor  for  payment. 

It  was  the  duty  of  the  corporation  to  pay  him  out  of  that  fund, 
but  it  failed  to  do  so,  and  now  that  same  corporation  attempts  to 
set  up  its  own  default  and  disregard  of  its  obligation  as  a  defense, 
upon  the  ground  that  the  appellant  consented  to  or  acquiesced  in 
the  use  of  the  money  received  for  tuition  to  pay  other  teachers, 
and  the  expenses  of  the  college,  and  for  purposes  other  than  the  pay- 
ment of  his  salary.  In  other  words,  the  corporation  now  says,  "I 
agreed  to  pay  you  out  of  a  particular  fund;  that  fund  was  large 
enough  to  pay  you  in  full,  but  I  owed  other  debts  and  had  expenses 
to  pay,  and  you  consented  that  I  might  use  the  money  out  of  which 
I  had  agreed  to  pay  you  to  meet  these  debts  and  expenses,  and  by 
such  consent  you  have  discharged  me  from  liability  to  pay  you  at 
all."    That  there  has  been  a  change  in  the  board  of  trustees  makes 
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no  difference.    It  is  the  same  corporation  now  that  it  was  when  the 
contract  with  appellant  was  made,  and  it  cannot  set  up  even  the  mis- 
conduct or  fraud  of  a  former  board  as  a  defense,  unless  it  could  con- 
nect the  appellant  with  it  in  some  way,  which  is  not  even  attempted. 
It  is  not  insisted  that  even  if  the  corporation  was  originally  liable 
it  has  been  discharged  by  the  execution  and  acceptance  of  the  note 
of  Calvert  and  others,  of  date  of  July  8,  1874.     Prior  to  its  exe- 
cution Calvert  and  Turner  were  only  liable  as  guarantors,  and 
Dawson  was  not  liable  at  all.    The  note  made  them  liable  as  principal 
debtors,  and  they  might  have  been  sued  without  joining  the  cor- 
poration.   But  we  are  unable  to  perceive  any  ground  upon  which 
the  execution  and  acceptance  of  the  note  can  have  operated  to  re- 
lease the  corporation.    That  the  obligors  use  language  which  indi- 
cates that  the  note  is  for  their  individual  debt  cannot  have  that 
effect  in  this  case  on  the  face  of  the  fact  that  it  was  the  debt  of  the 
corporation  for  which  they  were  only  bound  previously  as  mere 
guarantors.     If  the  obligors  had  been  sued  on  the  note  and  had 
sought  to  defend  on  the  ground  that  it  was  given  as  a  mere  guaranty 
or  as  collateral  security  for  the  debt  of  the  corporation  there  might 
possibly  be  some  force  in  the  suggestion  that  both  obligee  and 
obligors  had  called  it  the  debt  of  the  obligors,  and  therefore  would 
not  be  permitted  to  say  it  was  not.    But  in  a  suit  against  the  cor- 
poration the  utmost  effect  the  statements  contained  in  the  note  can 
have  is  as  evidence  conducing  to  prove  that  the  debt  was  originally 
the  debt  of  those  individuals,  and  not  of  the  corporation,  and  that  it 
was  not  their  debt  has  already  been  proven. 

The  corporation  was  not  a  party  to  the  execution  of  the  note  or 
of  the  guaranty  previously  given!  The  appellant  did  not  agree  that 
in  consideration  of  either  or  both  of  these  papers  he  would  release 
the  corporation.  Calvert  and  his  associates  were  mere  volunteers. 
The  corporation  gave  them  nothing  to  assume  its  debt,  nor  did  it 
give  the  appellant  any  consideration  for  the  illegal  acceptance  of 
either,  or  for  its  discharge  from  liability  on  its  original  agreement 
with  the  appellant.  Indeed,  it  never  contracted  to  be  released,  or 
even  asked  it.  The  case  is  simply  this :  the  corporation  owed  appel- 
lant a  debt,  and  third  persons,  without  any  consideration  moving 
from  the  debtor,  or  even  a  request  from  it,  execute  their  note  to  the 
creditor  for  the  debt.  This  was  neither  payment,  novation,  nor  ac- 
cord and  satisfaction.  It  was  not  payment  because  not  so  intended 
or  regarded  by  the  parties  at  the  time  or  afterward,  and  because 
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done  by  mere  volunteers  without  the  request  or  even  consent,  so  far 
as  appears,  of  the  debtor. 

There  could  be  no  such  thing  as  a  novation  by  agreement  to 
which  the  debtor  was  not  a  party.  There  was  neither  accord  nor 
satisfaction,  because  the  note  of  Calvert,  etc.,  was  neither  given  nor 
accepted,  nor  agreed  to  be  accepted,  in  discharge  or  satisfaction  of 
the  debt.  The  corporation  afterward  recognized  its  liability  to  the 
appellant  by  an  entry  upon  its  records;  it  has  never  paid  the  debt, 
nor  contracted  with  any  one  to  pay  for  it,  and  it  is  not  easy  to  see 
even  plausible  grounds  for  contending  that  it  has  been  released. 

But  it  is  contended  that  the  corporation  had  no  power  to  create 
debts  beyond  its  income  and  surplus  resources,  and  that  those  having 
been  exhausted  the  appellant  is  without  remedy.  This  contention 
is  based  upon  two  ideas:  First,  that  the  charter  only  confers  upon 
the  board  of  trustees  power  "to  keep  such  number  of  qualified  pro- 
fessors in  the  several  chairs  as  the  means  and  exigencies  of  the  insti- 
tution may  in  their  judgment  require ;"  and  second,  that  the  college 
being  established  to  promote  education,  the  public  has  such  an  inter- 
est in  it  that  the  law  will  not  subject  it  to  sale  to  satisfy  the  debts  of 
the  corporation,  whereby  it  may  be  destroyed  to  the  prejudice  of 
public  education. 

In  the  first  place  the  record  does  not  show  that  more  professors 
or  teachers  were  employed  than  the  means  and  exigencies  of  the  in- 
stitution required.  It  is  nowhere  even  attempted  to  be  shown  either 
in  pleading  or  by  evidence  that  such  was  the  fact.  But  if  it  were,  the 
provision  of  the  charter  referred  to  is  directory  merely,  and  not  a 
limitation  upon  the  power  of  the  trustees. 

In  the  second  place  the  corporation  is  private  and  not  public  or 
quasi-public.  It  owes  no  duties  to  the  public  which  it  can  be  com- 
pelled to  perform,  or  for  the  nonperformance  of  which  it  or  its 
managing  officers  can  be  punished.  It  is  no  more  a  quasi-public 
corporation  than  a  manufacturing  or  mining  corporation  in  whose 
operations  the  public  are  interested  because  they  add  to  public  con- 
venience, comfort  and  prosperity.  Princeton  College,  like  an  in- 
corporated manufacturing  or  mining  company,  has  its  stockholders 
who,  if  it  prospers,  will  be  entitled  to  receive  the  profits  in  dividends, 
and  like  such  corporations  is  bound  to  pay  its  debts,  and  cannot  hold 
its  property  while  they  remain  unsatisfied. 

Counsel  cites  the  case  of  Winchester  &  Lexington  Turnpike  Road 
Co.  v.  Vimont,  5  B.  Mon.  1,  in  support  of  the  position  that  the  prop- 
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erty  of  the  college  corporation  cannot  be  sold.    This  case  rests  upon 
the  grounds,  First,  that  the  corporate  rights,  powers  and  privileges 
ot  the  company  were  conferred  not  alone  nor  mainly  in  view  of 
private  and  individual,  but  of  public  interest  and  convenience,  and 
with  the  view  that  the  road  should  be  kept  open  and  in  repair  for 
the  convenience  of  public  travel  thereon,  and  it  might  well  have  been 
added  that  as  it  was  the  duty  of  the  government  to  establish  and 
maintain  public  highways,  and  the  government  had  created  the  turn- 
pike company,  its  agent  to  perform,  pro  hac  vice,  that  duty,  it  could 
not  consistently  permit  its  own  agency  to  be  interfered  with  in  the 
discharge  of  the  functions  and  duties  of  government;  second,  that 
the  company  had  no  such  estate  or  interest  in  the  thing  ordered  to 
be  sold  as  would  vest  in  the  purchaser  any  right  whatever,  and 
therefore  a  sale  without  benefiting  the  purchaser,  and  consequently 
without  benefiting  the  creditor,  would  not  only  deprive  the  public 
of  the  use  of  the  road,  but  would  destroy  the  property  of  the  stock- 
holders. 

The  company  had  but  an  easement  in  its  roadway,  and  the  moment 
it  ceased  to  hold  that  easement  for  the  purpose  for  which  it  was 
granted,  the  easement  would  be  gone.  It  would  not  pass  to  the 
purchaser,  but  would  revert  to  the  owners  of  the  fee  in  the  soil 
over  which  the  road  passed. 

Xot  so  in  this  case,  however.  The  corporation  styled  "Trustees 
of  Princeton  College"  owes  no  duty  to  the  public  which  it  can  be 
compelled  to  discharge.  It  may  maintain  a  school  or  not  as  its  man- 
agers may  decide.  But  whether  it  supports  a  school  or  not  its  title 
to  its  property 'and  franchises  is  unaffected.  It  does  not,  like  the 
turnpike  company,  hold  a  mere  easement  in  property  which  will  be 
forfeited  by  non-user,  but  it  owns  the  fee  without  limitation  or  re- 
striction either  upon  its  tenure  or  power  of  alienation.  A  purchaser 
who  acquires  its  title,  will  have  a  complete  title,  and  may  use  the 
property  as  though'  it  had  rifever  belonged  to  a  corporation. 

There  is  no  public  policy  which  forbids  the  sale  of  property  so 
held.  The  interests  of  education  do  not,  in  our  opinion,  demand  any 
such  rule.  Education,  as  well  as  common  justice,  will  be  best  served 
hy  requiring  educational  as  well  as  other  institutions  to  pay  their 
debts  when  they  have  property,  which  in  the  hands  of  individuals 
would  be  subject  to  seizure  for  debt.  Incorporated  institutions  of  the 
kind  have  no  right  to  such  an  advantage,  if  it  be  an  advantage,  over 
individual  enterprise ;  and  there  is,  as  we  conceive,  no  more  reason 
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in  law,  in  morals,  or  in  public  policy,  for  exempting  from  debt  the 
property  of  an  incorporated  company  devoted  to  educational  pur- 
poses than  there  is  for  a  like  exemption  of  the  property  of  individuals 
used  in  the  sajne  way.  The  legislature  has  not  deemed  it  right  to 
declare  that  either  shall  be  exempted,  and  no  authority  for  exempting 
either  has  been  cited.  The  debt  sued  for  was  created  in  conducting 
the  college,  and  if  the  property  of  the  corporation  cannot  be  sub- 
jected to  this  debt,  then  it  cannot  be  subjected  for  any,  and  we  have 
the  novel  spectacle  of  a  debtor  holding  the  absolute  title  to  thou- 
sands of  dollars  worth  of  unencumbered  property  and  yet  beyond  the 
reach  of  its  creditors.  There  is  no  precedent  requiring  us  to  sanction 
such  a  doctrine,  and  we  cannot  consent  to  make  one. 

There  is  no  evidence  showing  that  the  debt  was  created  in  bad 
faith  on  the  part  of  either  the  trustees  or  of  the  appellant,  or  that  the 
funds  of  the  corporation  have  been  wasted  or  misapplied ;  and  if  they 
have  been  that  is  no  answer  to  a  creditor  who  did  not  participate  in 
such  waste  or  misappropriation.  But  we  do  not  perceive  any  ground 
upon  which  the  appellant  can  invoke  the  aid  of  the  chancellor.  He 
is  entitled  to  a  judgment  in  personam  against  the  corporation  for  his 
debt,  which  may  be  enforced  by  an  ordinary  fi.  fa. 

Judgment  reversed  and  cause  remanded  for  a  judgment  in  con- 
formity to  this  opinion. 

T.  C.  Dabney,  /.  R.  Hewlett,  for  appellant. 

C.  T.  Allen,  P.  H.  Darby,  for  appellee. 


City  of  Henderson  v.  Independent  Order  of  Odd  Fellows. 

Exemption  from  Taxation. 

The  public  benefits  from  the  organization  of  a  lodge  known  as 
Independent  Order  of  Odd  Fellows  is  deemed  consideration  for  ex- 
empting its  property  from  taxation,  and  the  lodge's  building  is  exempt 
from  taxation  even  though  a  part  of  it  is  rented  out  to  enable  the 
lodge  to  discharge  its  indebtedness  incurred  in  erecting  the  building. 

APPEAL   FROM   HENDERSON   COURT   OF   COMMON   PLEAS. 

February  27,  1879. 

Opinion  by  Judge  Pryor  : 

We  are  not  prepared  to  say  that  it  was  an  abuse  of  legislative 
discretion  to  exempt  the  property  of  the  appellee  from  the  payment 
of  all  taxes.    Public  improvements  as  well  as  charitable  institutions 
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are  often  released  from  the  payment  of  taxes,  by  reason  of  the  bene- 
fits accruing  to  the  public,  and  to  enable  those  controlling  them 
to  continue  their  use,  that  the  public  benefits  may  be  enjoyed.  The 
appellee  is  a  charitable  institution  organized  for  the  purpose  of  pro- 
tecting its  members  and  sustaining  the  widows  and  children  of  such 
members  as  may  die. 

While  the  dispensation  of  their  charity  is  confined  to  particular 
persons  in  some  manner  connected  with  its  organization,  and  may  be 
withheld  at  the  pleasure  of  the  order,  still  the  public  benefits  derived 
from  the  organization  were  deemed  ample  consideration  for  the 
exemption.  That  a  portion  of  the  building  is  rented  or  not  used 
for  the  purposes  of  the  order  is  no  reason  why  the  exemption  should 
not  be  made.  The  purpose  of  the  renting  is  to  enable  the  parties 
to  discharge  the  indebtedness  of  the  order  created  in  the  construction 
of  the  building,  and  if  not,  this  court  will  not  inquire  into  the  pro- 
priety of  such  legislation.  All  such  exemptions  are  made  upon 
grounds  of  public  policy,  and  the  legislature  must  change  the  law, 
and  not  the  court,  when  deemed  expedient  to  do  so. 

Judgment  affirmed. 

M.  Yoeman,  for  appellant.    J.  F.  Clay,  for  appellee. 


George  Elliott  Roe  v.  John  Seaton,  et  al. 

Adverse  Possession  of  Real  Estate. 

A  merely  constructive  possession  of  real  estate  under  a  grant  can- 
not interfere  with  a  senior  patent  where  the  party  is  in  possession 
claiming  to  the  extent  of  that  boundary. 

APPEAL  FROM  GREENUP  CIRCUIT  COURT. 

February  27,  1879. 

Opinion  by  Judge  Pryor  : 

The  question  of  difficulty  in  this  case  arises  by  reason  of  the 
Logwood  patent,  several  years  senior  in  date  to  that  of  the  Herndon 
patent.  There  is  proof  conducing  to  show  that  the  land  in  contro- 
versy is  within  the  Herndon  boundary,  but  at  the  same  time  it  ap- 
pears by  the  testimony  of  the  appellee,  John  Seaton,  that  the  land  is 
within  the  Logwood  patent,  and  possession  is  shown  under  that  pat- 
ent as  well  as  the  Herndon  patent.  The  possession  under  the 
Herndon  grant  is  merely  constructive,  and  although  claiming  to  the 
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extent  of  the  boundary,  the  claim  cannot  interfere  with  a  senior  pat- 
ent where  the  party  is  in  possession  claiming  to  the  extent  of  that 
boundary.  The  survey  for  Logwood  is  made,  as  the  patent  shows, 
long  prior  to  that  made  for  Herndon,  and  in  examining  Logwood's 
patent  counsel  will  find  that  it  calls  for  Hardin's  lines  and  not 
Herndon;  and  while  the  calls  are  similar,  the  survey  by  which 
Logwood's  claim  is  bounded  must  have  been  made  for  some  other 
person  than  Herndon. 

Judgment  is  reversed  and  cause  remanded  for  further  proceedings. 

T.  H.  Paynter,  George  E.  Roe,  for  appellant. 

B.  F.  Bennett,  for  appellees. 


M.  H.  Threlkeld,  et  al.,  v.  B.  F.  Davis. 

Judgment  Not  Reversed  on  Evidence. 

In  an  action  at  law  on  a  note  where  no  equitable  defense  is  pleaded, 
parties  are  entitled  to  a  trial  by  jury,  and  where  such  a  suit  is  trans- 
ferred to  equity  on  appellant's  motion  over  the  appellee's  objection 
and  exception,  the  judgment  of  the  court  must  be  considered  as  stand- 
ing in  the  place  of  the  verdict  of  a  properly  instructed  jury,  and  will 
not  be  disturbed  unless  flagrantly  against  the  weight  of  the  evidence. 

APPEAL  FROM  LIVINGSTON  CIRCUIT   COURT. 

February  27,  1879. 

Opinion  by  Judge  Elliott: 

On  the  13th  of  November,  1871,  L.  Fleming  executed  his  note  to 
appellee,  B.  F.  Davis,  due  one  year  from  date,  with  interest  at  10 
per  cent,  from  date,  for  $1,000,  with  the  appellants  and  Barnett  as 
his  security. 

On  the  23d  day  of  January,  1875,  Fleming  and  appellee  had  a 
settlement,  in  which  appellee  charged  Fleming  with  interest  at  the 
rate  of  10  per  cent,  on  the  loan  of  $1,000,  and  deducting  what  he  had 
paid  thereon,  took  his  note  for  $264.25,  which  settled  the  interest  on 
the  note  for  $1,000  up  to  the  13th  of  November,  1874,  making  $300 
which  was  credited  on  the  note.  In  the  fall  of  1875  appellee  and 
Fleming  settled  the  interest  for  that  year  at  $100,  and  Fleming 
executed  his  note  for  that  sum,  which  was  credited  on  the  note  for 
$1,000. 

In  January,  1877,  appellee  brought  this  suit  against  Fleming, 
Barnett  and  the  appellants  for  the  recovery  of  the  balance  due  on  the 
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note  for  $1,000.  The  appellants  and  Barnett,  by  answer,  relied  on  a 
contract  between  appellee  and  Fleming  made  after  the  maturity  of 
the  note  by  which  appellee  agreed  to  extend  the  time  of  the  payment 
of  the  note  of  $1,000  on  which  they  were  security,  in  consideration 
of  the  payment  by  Fleming  of  10  per  cent,  interest  per  annum. 

These  securities  alleged  that  on  the  23d  day  of  January,  1875, 
Fleming  agreed  to  pay  10  per  cent,  from  the  execution  of  the  note 
up  to  that  time,  and  10  per  cent,  on  for  another  year,  provided  ap- 
pellee would  extend  the  time  of  payment  one  year  from  that  time, 
and  that  the  proposition  was  accepted  and  part  of  the  agreed  inter- 
est paid,  and  Fleming's  note  for  $264.25  executed  for  the  balance.* 

All  the  evidence  agrees  that  appellee  charged  Fleming  10  per 
cent,  on  the  note  on  which  appellants  were  security,  and  that  the  note 
for  $264.25  was  taken  for  the  balance  of  such  interest ;  and  there  is 
no  dispute  as  to  the  fact  that  appellee  charged  Fleming  $100  interest 
on  the  note  in  dispute  for  the  year  1875,  that  he  took  his  note  for 
such  interest,  and  that  all  these  sums  were  credited  on  the  $1,000 
note. 

But  there  is  an  irreconcilable  conflict  between  appellee  and  Flem- 
ing on  the  question  of  a  contract  between  the  parties  for  an  extension 
of  the  time  of  payment  of  the  note  in  dispute.  Appellee  is  positive 
that  he  only  took  Fleming's  note  for  the  accrued  interest  at  10  per 
cent,  after  it  fell  due,  and  credited  same  on  the  note,  but  that  no  con- 
tract was  made  with  Fleming  for  any  extension  of  time.  On  the 
other  hand  Fleming  swears  that  at  the  time  of  the  execution  of  the 
note  for  $264.25  appellee  agreed  in  consideration  of  that  note  and 
eighty-odd  dollars  which  he  had  paid  him  to  extend  the  time  for  the 
payment  of  the  note  for  $1,000  for  one  year  from  that  date.  This 
is  all  the  evidence  offered  as  to  a  contract  between  appellee  and 
Fleming  for  an  extension  of  time. 

It  was  also  alleged  that  after  the  institution  of  this  suit  appellee 
and  the  surety,  Barnett,  made  a  compromise  as  to  Barnett's  liability, 
which  was  fixed  at  one-third  of  the  note  sued  on,  and  that  Barnett 
withdrew  his  answer.  These  allegations  are  denied  by  appellee,  and 
disproved  by  him  and  Barnett  and  other  evidence.  Appellee  proves 
that  such  a  compromise  was  talked  of,  but  abandoned  when  his  law- 
yer opposed  it,  and  in  this  he  is  corroborated  by  his  attorney  as  well 
as  Barnett's,  and  by  Barnett  himself. 

It  is  also  alleged  that  the  appellant,  Threlkeld,  gave  appellee  notice 
to  sue  or  collect  his  debt  from  Fleming,  and  that  he  was  induced 
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to  countermand  such  notice  and  agree  to  standi  bound  on  Fleming's 
note  for  another  year  by  the  misrepresentations  of  appellee  made  to 
him  as  to  Fleming's  financial  condition.  These  allegations  are  denied 
and  disproved  by  appellee,  and  Fleming  proves  that  Threlkeld  agreed 
to  stand  bound  for  him  on  the  note  to  Davis  for  another  year  at  his 
and  not  at  Davis'  solicitation. 

This  suit  was  an  action  at  law  brought  on  a  promissory  note,  and 
there  was  no  equitable  defense  set  up  to  it.  All  the  issues  were  legal 
ones,  and  on  them  both  parties  were  entitled  to  a  trial  by  jury.  The 
suit  was  transferred  to  equity  on  the  appellant's  motion  and  over 
appellee's  objection  and  exception,  and  therefore  the  judgment  of 
the  court  must  be  considered  as  standing  in  the  place  of  the  verdict 
of  a  properly  instructed  jury,  and  cannot  be  disturbed  unless 
flagrantly  against  the  weight  of  the  evidence. 

Tried  by  these  rules  we  think  the  judgment  is  supported  by  the 
evidence.  As  to  the  alleged  error  committed  by  the  appellee  in 
giving  his  own  deposition  the  second  time,  and  also  taking  Barnetf s 
deposition  the  second  time,  we  are  of  opinion  that  the  new  matter 
sworn  to  by  these  witnesses  was  not  prejudicial  to  appellants  on  the 
issues  made,  even  if  they  could  not  have  given  their  second  deposi- 
tions without  an  order  of  court,  and  if  appellants  have  properly 
raised  that  question  by  merely  objecting  to  the  reading  of  instead  of 
excepting  to  the  depositions. 

Wherefore  the  judgment  is  affirmed. 

W.  D.  Greer,  for  appellants. 

Bush  &  Hendricks,  Handlin  &  Webb,  S.  H.  Pates,  for  appellee. 


W.  C.  Graves,  et  al.,  v.  W.  F.  Prewitt. 

Rent  of  Premises  Sold. 

A  voluntary  alienation  of  real  estate  entitles  the  alienee  to  the 
rents  falling  due  after  the  alienation,  and  where  a  sale  is  made  under 
a  judgment  it  is  a  sale  in  which  the  court  acts  for  and  at  the  instance 
of  the  owners,  and  is  the  same  as  If  made  by  the  owners  in  person, 
and  the  purchaser  at  such  a  sale  is  entitled  to  the  rents  falling  due 
after  such  sale. 

APPEAL  FROM  CLARK  COURT  OF  COMMON  PLEAS. 

February  27,  1879. 
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Opinion  by  Judge  Cofer  : 

On  the  5th  day  of  March,  1877,  a  portion  of  the  heirs  and  devisees 
of  Virginia  Graves,  deceased,  leased  a  tract  of  land  to  H.  B.  and  W. 
B.  Nelson,  for  a  term  to  end  March  1,  1878,  for  the  sum  of  $1,100, 
which  they  contracted  to  pay  January  1,  1878. 

April  24,  1877,  the  land  was  adjudged  to  be  sold  for  the  benefit  of 
the  heirs  and  devisees  of  Mrs.  Graves.  July  6,  following,  a  sale  was 
made  and  the  appellee  became  the  purchaser  of  the  land  at  the  price 
of  $7,962.52,  payable,  according  to  the. terms  of  the  decree,  in  six, 
twelve,  and  eighteen  months,  with  interest  at  the  rate  of  8  per  cent, 
from  the  day  of  sale.  At  the  ensuing  September  term  the  master's 
report  of  the  sale  was  filed  and  confirmed.  The  judgment  did  not 
mention  the  time  when  the  purchaser  would  be  entitled  to  possession, 
but  at  the  time  of  confirming  the  sale  the  court  awarded  to  the  pur- 
chaser a  writ  of  possession  to  issue  forthwith,  for  the  house  and  yard, 
and  for  the  remainder  to  issue  March  1,  1878,  and  also  ordered  that 
he  should  have  the  right  of  ingress  and  egress  to  and  from  any  part 
of  said  premises  for  purposes  of  fall  plowing  and  seeding. 

January  8,  1878,  the  appellants  brought  this  action  at  law  against 
Nelsons  to  recover  the  rent  due  from  them.  The  petition  contained 
two  paragraphs.  The  first  sought  a  recovery  on  the  covenant  exe- 
cuted by  Nelsons  to  pay  the  rent  "to  such  persons  as  may  be  entitled 
to  the  rents  and  profits  of  said  land,"  and  the  second  paragraph 
sought  a  recovery  for  use  and  occupation. 

Nelsons  demurred  to  the  petition,  but  their  demurrer  was  over- 
ruled; they  then  filed  an  affidavit  and  admitted  an  indebtedness  of 
$1,000  for  rent,  and  alleged  their  readiness  to  pay  it,  but  averred 
that  the  present  appellants,  the  heirs  and  devisees  of  Mrs.  Graves, 
were  claiming  it,  and  sought  to  compel  the  appellee  to  interplead 
with  them.  The  court  overruled  that  motion,  and  thereupon  the 
appellants  presented  their  petition  to  be  made  parties,  and  were 
permitted  tp  come  in;  and  on  hearing  the  court  adjudged  that  the 
appellee  was  entitled  to  the  rent  and  rendered  judgment  in  his  favor 
against  Nelsons,  and  the  appellants  prosecute  this  appeal  to  reverse 
that  judgment. 

They  complain  that  the  court  erred  in  not  adjudging  that  the  ap- 
pellee had  no  right  to  sue  on  the  covenant  executed  to  them,  and  that 
he  was  not  compelled  to  elect  whether  he  would  prosecute  the  first 
or  second  paragraph  of  his  petition.  Nelsons  do  not  appeal,  and  the 
appellants  were  not  prejudiced  by  these  rulings,  and  it  is  unnecessary 
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to  inquire  into  their  correctness.  It  does  not  matter  to  them  what 
judgment  has  been  rendered  against  Nelson.  All  they  are  interested 
in  knowing  is  whether  the  court  erred  in  deciding  that  they  were  not 
entitled  to  the  rent. 

Whatever  may  be  the  correct  rule  in  respect  to  a  purchaser  under 
a  coerced  sale,  the  case  of  Epperson  v.  Blakemore,  2  Bush  241,  has 
decided  that  a  voluntary  alienation  entitles  the  alienee  to  the  rents 
falling  due  after  alienation.  In  this  case,  although  the  sale  was 
made  under  a  judgment,  it  was  a  sale  in  which  the  court  acted  for 
and  at  the  instance  of  the  owners,  and  should  be  treated  as  if  they 
had  made  the  sale  directly  and  in  person.  The  mere  form  of  the 
sale  rendered  necessary  by  the  disability  of  two  of  the  joint  owners 
did  not  change  its  real  character. 

Judgment  affirmed. 

R.  A.  Thornton,  W.  IV.  Beckner,  for  appellants. 

Haggard  &  Jones,  for  appellee. 


John  Gray  v.  H.  C.  Sheets. 

Approval  of  Attachment  Bond. 

To  recover  on  an  attachment  bond  it  is  not  required  that  the  bond 
should  show  on  its  face  that  it  was  approved.  The  taking  of  an  at- 
tachment bond  amounts  to  an  approval  by  the  officer,  and  the  parties 
are  bound  by  it. 

APPEAL  FROM  KENTON  CIRCUIT  COURT. 

March  1,  1879. 

Opinion  by  Judge  Cofer: 

It  is  alleged  in  substance  that  the  appellee  instituted  suit  against 
Graham  in  the  Kenton  Chancery  Court  and  sued  out  an  attachment 
and  caused  the  trustees  of  the  Southern  Railway  to  be  slimmoned  as 
garnishees,  that  Graham  and  Gray  executed  the  bond  sued  on  to  pro- 
cure a  discharge  of  the  attachment,  and  that  the  appellee  recovered 
judgment  in  the  action  against  Graham,  which  is  unpaid. 

All  these  allegations  being  taken  to  be  true  on  demurrer,  the 
petition  is  clearly  sufficient,  unless  it  is  necessary  to  the  validity  of 
the  bond  that  it  should  appear  on  its  face  to  have  been  "approved"  by 
the  officer.  The  obligors  in  the  bond  undertook  and  bound  them- 
selves to  the  appellee  that  Graham  should  satisfy  the  judgment  ren- 
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dered  in  the  action,  and  the  bond,  as  confessed  by  the  demurrer, 
having  been  taken  in  the  action  in  which  the  judgment  was  rendered 
ior  which  they  are  sought  to  be  held  liable,  the  taking  of  the  bond 
amounted  to  an  approval  by  the  officer,  and  the  appellants  are  bound 
upon  it. 

That  the  appellee  had  already  a  judgment  against  Graham  for  his 
debt  is  no  reason  why  he  should  not  recover  against  him  on  the 
bond.  The  bond  binds  him  and  another  to  satisfy  the  judgment, 
and  not  having  done  so  a  cause  of  action  accrued  to  him  for  the 
breach  of  the  bond,  and  by  suing  and  obtaining  judgment  on  the 
bond  the  first  judgment  is  merged  in  or  satisfied  by  the  second. 

Counting  interest  on  the  amount  of  the  bond  from  April  9,  1877, 
to  January  19,  1878,  when  the  judgment  in  this  case  was  rendered, 
the  amount  for  which  the  appellee  was  entitled  to  judgment  was 
$524.16 ;  and  as  Gray  is  only  liable  for  the  amount  he  undertook  to 
pay,  the  judgment  must  for  that  alone  be  reversed. 

Judgment  reversed  and  cause  remanded  for  a  judgment  in  con- 
formity to  this  opinion. 

T.  F.  Hallatn,  for  appellant  Stevenson  &  O'Hara,  for  appellee. 


Charles  Williams  v.  Commonwealth. 

Criminal  Law — Circumstantial  Evidence. 

-  Where  In  a  trial  for  burglary  circumstantial  evidence  alone  is  relied 
upon  by  the  prosecution,  it  is  not  enough  to  show  that  the  accused 
stated  when  arrested  that  the  goods  charged  to  be  stolen  could  be 
found  at  a  designated  place,  his  knowledge  concerning  the  location  of 
the  goods  forms  but  one  link  in  the  chain,  and  before  the  accused 
could  be  convicted  it  was  necessary  to  connect  this  fact  with  the 
house  alleged  to  have  been  broken,  and  that,  too,  at  the  time  when  the 
breaking  occurred. 

Felony. 

The  term  felony  used  in  the  definition  of  the  crime  of  burglary  em- 
braces any  crime  which  was  a  felony  at  common  law,  whether  it  is 
now  punished  as  a  felony  or  not,  and  it  was  not  error  for  the  court  to 
charge  the  jury  that  breaking  into  a  dwelling  in  the  night  time  with 
intent  to  steal  any  property  of  another  therefrom  was  burglary. 

APPEAL  FROM  PAYETTE  CIRCUIT  COURT. 

March  1,  1879. 
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Opinion  by  Judge  Cofer  : 

The  principal  ground  for  evidence  of  confessions  made  to  an 
officer,  or  other  person  having  the  prisoner  in  custody,  is  that  he 
may  have  been  influenced  by  hope  or  fear  to  untruly  inculpate  him- 
self. When  the  statement  made  by  the  prisoner  indicates  his  knowl- 
edge of  a  fact  in  some  way  connected  with  the  crime  charged  against 
him,  and  it  turns  out  upon  investigation  that  the  fact  exists  as  he 
state4  it,  and  his  knowledge  of  the  fact  conduces  to  prove  his  guilt, 
we  see  no  reason  for  rejecting  so  much  of  his  statement  as  is  thus 
verified. 

The  appellant,  while  in  Cincinnati,  stated  where  the  jewelry  al- 
leged to  have  been  stolen  from  the  prosecutor's  house  could  be  found 
in  a  stone  wall  in  Lexington,  and  on  search  being  made  at  the  place 
the  jewelry  was  found.  His  statement  was  thus  verified,  and  there 
was  no  longer  any  reason  for  excluding  it,  because  there  was  no 
longer  any  reasonable  ground  to  apprehend  that  he  might  have  been 
influenced  by  hope  or  fear  to  make  a  false  accusation  against  himself. 
His  knowledge  of  the  place  where  the  jewelry  was  concealed  was 
evidence  conducing  in  some  degree  to  prove  his  guilt. 

But  the  answer  of  the  prosecuting  witness  to  the  question  asked  by 
appellant  respecting  the  set  in  the  ear-ring  was  not  responsive  to  his 
question,  and  was  incompetent  in  itself,  and  we  incline  to  think  it 
should  have  been  excluded.  This,  however,  in  view  of  other  evi- 
dence tending  to  show  such  knowledge  of  the  jewelry  on  the  part 
of  the  appellant  as  would  have  authorized  the  jury  to  find  that  he 
had  had  it  in  his  possession,  would  not,  perhaps,  have  been  sufficient 
ground  upon  which  to  reverse  the  judgment. 

But  the  court  erred  in  not  giving  the  peremptory  instruction  asked 
by  appellant's  counsel.  If  it  be  conceded,  though  even  that  is 
doubtful,  that  there  was  some  evidence  conducing  to  prove  that 
Reid's  house  was  broken  into  in  the  night  time,  there  was  no  evidence 
whatever  to  connect  the  appellant  with  the  crime.  That  the  jury 
might  have  inferred  from  his  knowledge  of  the  place  where  the 
jewelry  was  concealed  that  he  concealed  it  there,  and  thus  have 
traced  the  possession  of  it  to  him,  was  not  enough. 

The  jewelry  is,  as  it  were,  a  link  in  the  middle  of  the  chain,  and 
after  connecting  the  appellant  with  it,  it  was  necessary  to  connect  it 
with  the  house  alleged  to  have  been  broken  and  that,  too,  at  the  time 
when  the  breaking  occurred.    This  was  not  done. 

True,  Reid  stated  that  the  jewelry  found  at  the  place  where  appel- 
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lant  said  it  was  concealed,  was  stolen  from  his  house,  but  his  cross- 
examination  showed  that  he  did  not  know  or  pretend  to  know  that 
such  was  the  fact.  He  does  not  even  say  that  it  was  in  his  house 
when  he  left  home,  much  less  that  it  was  there  on  the  night  of  the 
burglary  and  was  missing  on  the  next  morning.  He  says  his  family 
was  at  home  when  he  arrived  on  the  morning  of  the  14th  of  July, 
and  it  would  have  been  easy  to  make  the  necessary  proofs  if  the  fact 
existed. 

As  the  evidence  on  another  trial  may  be  sufficient  to  warrant  the 
submission  of  the  case  to  the  jury,  it  is  proper  we  should  pass  on 
the  objections  taken  in  the  ruling  of  the  court  in  giving  and  refusing 
instructions.  The  substance  of  appellant's  third  instruction  is  em- 
braced in  his  second  which  was  given,  and  in  the  instruction  given  by 
the  court  of  its  own  motion. 

The  court's  instruction  is  not  obnoxious  to  the  objection  argued 
by  counsel.  The  term  "felony"  used  in  the  definition  of  the  crime 
of  burglary  embraces  any  crime  which  was  a  felony  at  common  law, 
whether  it  is  now  punished  as  a  felony  or  not.  The  division  of  lar- 
ceny into  two  classes,  one  of  which  is  punished  as  a  felony  and 
the  other  as  a  misdemeanor,  is  statutory.  At  the  common  law  all 
larcenies  were  felonies,  and  there  was  no  error  in  telling  the 
jury  that  breaking  into  a  dwelling  in  the  night  time  "with  intent 
to  steal  any  property  of  another  therefrom"  was  burglary.  Nor  was 
there  error  in  indicating  larceny  as  the  ulterior  crime. 

There  was  no  evidence  of  any  intent  to  commit  any  other  crime, 
and  the  instruction  was  proper.    Judgment  reversed  and  cause  re- 
manded for  a  new  trial  upon  principles  not  inconsistent  with  this 
opinion. 
/.  Soule  Smith,  for  appellant    Moss,  for  appellee. 


William  A.  Harvey  v.  A.  J.  James,  et  al. 

Rescission  of  Contract  for  Fraud. 

Where  the  vendor  of  mortgaged  real  estate  has  reason  to  believe, 
notwithstanding  the  mortgage  is  recorded,  that  the  vendee  is  making 
the  purchase  believing  the  title  clear  of  encumbrance,  and  would  not 
purchase  it  if  he  knew  of  the  existence  of  the  mortgage  debt,  the 
silence  of  the  vendor  is  a  fraud  upon  the  vendee,  and  rescission  of 
the  contract  of  purchase  should  be  decreed. 

APPEAL  FROM  BARREN  CIRCUIT  COURT. 

March  1,  1879. 
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Opinion  by  Judge  Hines  : 

The  complaint  here  is  of  that  portion  of  the  judgment  beta 
rescinding  the  sale  made  by  appellant  to  appellee.  The  mortgag 
lien  of  Cuinmings  on  the  mill  property  sold  by  appellant  to  appellee 
was  clearly  unknown  to  appellees  at  the  time  of  their  purchase.  Th 
inquiry  is  whether  it  was  the  duty  of  appellant,  under  the  circum 
stances,  to  make  known  the  existence  of  the  mortgage,  notwithstand 
ing  it  was  of  record? 

If  appellant  had  reason  to  believe  that  appellees  were  making  tii 
purchase  of  the  mill  property,  believing  the  title  clear  of  encum 
brance,  and  they  would  not  have  purchased  if  they  had  known  of  th 
existence  of  the  mortgage  debt,  his  silence  was  a  fraud  upon  appel 
lees  for  which  a  rescission  should  have  been  decreed.  It  is  manifes 
from  the  price  to  be  paid  by  appellees,  from  the  terms  of  paymen 
and  the  amount  of  the  mortgage  debt  that  appellees  were  in  igno- 
rance of  Cummings'  claim,  and  that  if  they  had  had  knowledge  of  i 
they  would  not  have  purchased  without  making  some  disposiiiot 
of  it.  We  also  think  that  the  evidence  is  almost  conclusive  tha 
appellant  knew  that  by  his  silence  in  regard  to  the  mortgage  deb 
he  was  misleading  appellees  to  their  prejudice.  Peebles  V.  Stephen 
3  Bibb  324 ;  Kennedy  v.  Johnson,  2  Bibb  12. 

The  evidence  strongly  tends  to  show  that  appellant  knew  that  th< 
name  of  one  of  the  sureties  to  the  bond  given  by  appellee  had  beei 
signed  twice.  One  of  the  appellees  testifies  that  he  called  appellant': 
attention  to  the  fact  when  the  bond  was  delivered,  and  offered  t< 
tear  off  the  last  name,  but  that  appellant  said  it  made  no  difference 
It  does  not  sufficiently  appear  that  appellant  was  misled  by  appellee: 
as  to  the  solvency  of  the  sureties  on  the  bond,  or  that  his  relation  tt 
the  property  or  to  appellees  was  in  any  way  changed  by  reason  of  an) 
fraud  or  misconduct  of  appellees.  Appellees  were  under  no  obliga- 
tion to  accept  Cummings  as  their  debtor  instead  of  appellant,  excep 
upon  such  terms  as  they  might  demand ;  and  the  evidence  is  that  thej 
proposed  to  continue  payments  to  Cummings  on  condition  that  ht 
would  first  release  his  mortgage,  which  he  refused  to  do. 

Appellees  are  not  estopped  by  consenting  to  the  assignment  01 
their  bond  to  Cummings  to  raise  the  question  of  fraud  in  the  sale 
The  weight  of  evidence  is  that  they  consented  upon  the  condition 
that  Cummings  would  release  his  mortgage  and  be  substituted  M 
all  the  contract  rights  of  appellant,  and  not  that  they  agreed  to  a 
new  contract  with  different  terms  and  more  stringent  liability. 
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Taking  everything  into  consideration,  it  appears  that  the  chancel- 
lor, in  his  decree  rescinding  the  sale  and  directing  the  master  to  take 
account  of  rents  and  payments  with  a  view  of  adjusting  the  accounts 
between  the  parties  hereto,  has  pursued  the  course  most  likely  to 
reach  substantial  justice  in  the  matter.  His  opportunity  for  knowing 
the  parties  and  their  relation  to  each  other  being  so  far  superior  to 
ours  entitles  his  opinion  on  the  evidence  to  the  greater  considera- 
tion. 

Judgment  affirmed. 

J.  H.  Rousseau,  T.  T.  Doty,  for  appellant. 

Leslie  &  Botts,  for  appellees. 


John  Hanning  v.  Anna  L.  Hanning. 

Divorce  and  Alimony. 

Where  the  husband  had  purchased  real  estate  from  his  father  and 
taken  possession  and  paid  for  it,  upon  a  divorce  being  decreed  to  the 
wife  the  court  may  attach  the  land,  although  the  title  is  still  in  the 
father,  and  decree  a  lien  in  favor  of  the  wife  for  the  amount  of  ali- 
mony and  allowance  granted  to  her. 

APPEAL  FROM  DAVIESS  CIRCUIT  COURT. 

March  4,  1879. 

Opinion  by  Judge  Elliott  : 

Appellee  was  married  to  James  Hanning  on  the  28th  day  of  July, 
1873,  a*  Rockport,  Indiana,  and  filed  this  bill  on  the  first  of  July, 
^75,  by  which  she  asked  to  be  divorced  from  her  said  husband,  and 
for  alimony.  On  the  15th  of  December,  1874,  she  became  the  mother 
of  a  daughter  named  Mary  Emma  Hanning,  and  she  asked  that 
proper  provision  be  made  for  her  and  her  child  out  of  the  estate  of 
her  husband.  By  amended  pleadings  she  brought  John  Hanning,  the 
father  of  her  husband,  before  the  court,  and  alleged  that  .several 
years  before  their  marriage  her  husband  had  purchased  and  paid 
his  father,  the  appellee,  for  a  tract  of  150  acres  of  land  lying  in 
Daviess  county  and  worth  $6,000.  And  by  another  pleading  appellee 
alleged  that  her  husband  had  gone  to  the  state  of  Texas,  and  that 
Wore  he  left,  and  to  fraudulently  defeat  her  recovery  of  alimony, 
he  had  entered  into  a  combination  with  appellant  by  which  he  was 
to  disclaim  the  ownership  of  the  150  acres  of  land,  but  was  to  claim 
that  it  belonged  to  appellant,  and  in  pursuance  of  this  fraudulent 
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combination  the  appellant  and  her  husband  both  claimed  that  t 
land  belonged  to  appellant. 

She,  however,  stated  that  her  husband  had  bought  the  land  a 
paid  for  it,  and  had  been  placed  in  possession  of  it,  and  both  he  a 
his  father  claimed  that  it  belonged  to  him.  She  asked  for  a 
obtained  an  attachment,  and  made  appellant  a  defendant,  and  h 
him  garnisheed  in  the  action. 

The  evidence  tends  to  the  conclusion  that  James  Hanning,  t 
husband  of  appellee,  purchased  the  land  in  dispute  of  his  fath 
and  paid  him  for  it,  and  on  his  marriage  his  father  placed  him 
possession  thereof,  but  had  never  made  him  a  deed  or.  executed  a 
writing  evidencing  the  contract  of  sale.  We  think  the  verbal  s; 
and  payment  of  the  purchase  money  has  been  fully  established.  H 
cause  of  divorce  is  that  her  husband  had  for  more  than  six  mont 
before  their  separation  habitually  behaved  toward  her  in  such  en 
and  inhuman  manner  as  to  indicate  on  his  part  a  settled  aversion 
her,  and  to  destroy  permanently  her  peace  and  happiness,  and  that  1 
temper  was  so  fierce  and  ungovernable  as  to  endanger  her  life. 

These  charges  she  has  sustained  in  their  broadest  meaning  and 
their  fullest  extent.  He  even  forced  the  appellee  out  of  the  door 
his  house  on  a  cold  day  while  she  was  still  feeble  and  sick  from  tl 
birth  of  her  child,  and  kept  her  out  in  the  weather  for  some  tin 
In  fact  this  record  shows  James  Hanning  to  be  a  monster  of  hat 
cruelty  and  revenge,  indicted  and  wreaked,  too,  upon  his  own  wi 
at  a  time  when  it  was  too  probable  that  his  ferocious  cruelty  wou 
result  in  her  death  and  that  of  his  own  offspring. 

The  contrast  between  appellee  and  her  husband  is  great.  SI 
proves  to  be  a  modest,  refined,  elegant  and  cultivated  woman,  ai 
appears  all  through  this  record  without  a  single  stain  to  blot  or  bl 
her  splendid  character  for  the  possession  of  all  the  virtues  th 
beautify  and  adorn  a  female. 

The  court  adjudged  that  the  appellee  is  entitled  to  a  divorce,  ai 
adjudged  in  her  f^vor  $2,000  as  alimony,  and  to  enable  her  to  re 
and  educate  her  daughter,  of  whom  it  also  gave  her  the  custod 
It  was  further  adjudged  that  the  appellee's  husband  had  purchase 
and  paid  for  the  farm  of  150  acres  of  land  on  which  she  and  I 
resided  at  the  time  of  the  separation,  and  although  such  purcha 
was  by  parol,  that  as  he  had  paid  over  $2,000  for  it  the  appellee  w 
substituted  to  her  husband's  lien  to  the  extent  of  the  $2,000  and  tl 
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cost  of  the  litigation,  and  we  think  that  judgment  is  right  and  should 
not  be  disturbed. 

The  vendor  and  vendee  are  both  before  the  court,  and  the  vendor 
who  has  sold  a  tract  of  land  worth  at  least  $5,000,  and  received 
the  purchase  price,  refused  to  execute  the  contract,  because  in  parol. 
He  is  garnisheed  by  the  vendee's  creditor,  and  the  property  is  at- 
tached. The  vendee,  on  the  rescission  of  the  contract  to  which  the 
vendor  is  entitled,  would  have  a  lien  and  could  enforce  it  on  the  land 
for  all  he  had  paid  him  and  for  the  enhahced  value  of  the  land  by 
means  of  lasting  improvements.  Why  cannot  the  vendee's  creditor 
be  substituted  to  his  rights  and  his  lien,  when  he  has  left  the  state, 
and  is  fraudulently  combining  with  his  vendor  to  cheat,  hinder  and 
delay  his  creditor  ? 

We  think  that  appellee  had  a  right  to  subject  the  land  to  the  pay- 
ment of  her  judgment  debt,  as  according  to  the  proof  it  does  not 
amount  to  half  the  sum  to  which  James  Hanning  would  be  entitled 
on  the  rescission  of  the  contract  with  appellant. 

Wherefore  the  judgment  is  affirmed. 

IV.  N.  Sweeney,  for  appellant.    Williams  &  Brown,  for  appellee. 


First  National  Bank  of  Franklin  v.  Ford  &  Bros. 

Belief  from  Contract  on  Account  of  Mistake  of  Law. 

In  some  cases  a  party  may  be  relieved  against  a  contract  entered 
into  by  mistake  of  law.  Where  he  agrees  without  consideration  to 
remain  bound  upon  a  contract  from  which  in  law  he  has  been  re- 
leased and  the  agreement  is  made  in  ignorance  of  his  legal  rights, 
the  court  may  refuse  to  enforce  the  agreement  and  treat  it  as  a 
nullity. 


of  Law. 

A  mistake  of  law  will  not  relieve  against  a  contract  founded  upon  a 
valuable  consideration. 

Fraudulent  Representation. 

Before  one  can  have  relief  because  of  a  fraudulent  representation 
it  must  be  shown  that  he  was  misled  to  his  prejudice,  and  also  that 
the  misrepresentation  superinduced  the  agreement 

APPEAL  PROM  SIMPSON  CIRCUIT  COURT. 

March  5,  1879. 
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Opinion  by  Judge  Hines  : 

We  are  probably  at  fault  in  not  elaborating  our  reasons  for  the 
conclusion  reached  in  this  case  at  the  time  the  opinion  was  delivered. 
On  that  account  and  out  of  deference  to  the  views  of  counsel  for  the 
appellees  we  deem  it  proper  to  make  this  response  to  the  able  and 
earnest  petition  for  a  rehearing. 

Counsel  say  that  the  reliance  of  appellant  must  be  upon  the  paper 
executed  in  December,  1874,  because  the  negligence  of  the  appellant 
in  the  prosecution  of  the  case  prior  to  that  time  and  after  the  execu- 
tion of  the  paper  "A"  in  February,  1873,  was  so  great  as  to  release 
appellees  from  liability.  This  conclusion,  we  think,  is  clearly  correct. 
If  for  any  reason  appellees  are  not  bound  by  paper  "B"  executed  in 
December,  1874,  appellant  cannot  recover. 

But  counsel  say  that  appellees  executed  the  last  named  papei  in 
ignorance  of  their  rights  under  the  law ;  that  it  was  obtained  by  fraud 
and  is  without  consideration.  It  is  not  seriously  insisted  by  counsel 
for  the  appellees  that  their  clients  were  ignorant  of  all  the  facts 
connected  with  the  conduct  of  the  case  prior  to  the  execution  of  the 
paper  of  December,  1874.  But  upon  the  other  hand  the  record  shows 
that  there  was  no  concealment  of  facts,  no  attempt  at  concealment, 
and  that  appellees  were  perfectly  familiar  with  all  the  steps  that  had 
been  taken.  The  mistake  complained  of  is  simply  ignorance  of  the 
law. 

We  do  not  dispute  that  there  are  cases  where  a  party  may  be 
relieved  against  a  contract  entered  into  by  mistake  of  law.  If  he, 
without  consideration,  agreed  to  remain  bound  upon  a  contract  from 
which  in  law  he  had  been  released,  and  this  agreement  is  made  in 
ignorance  of  his  legal  rights,  the  court  may  refuse  to  enforce  the 
agreement  and  treat  it  as  a  nullity.  But  that  is  not  the  case  under 
consideration.  Here  the  appellees,  having  been  released  by  the 
previous  negligence,  promised  for  a  valuable  consideration  to  remain 
bound.  The  consideration  was  the  detriment  to  appellant  in  releas- 
ing his  rights  under  the  first  sale  of  the  property,  by  which  he  was 
entitled  to  near  $200  of  the  proceeds.  A  mistake  of  law  will  not 
relieve  against  a  contract  founded  upon  a  valuable  consideration. 

But  they  say  that  it  is  not  binding  because  entered  into  by  them 
through  the  fraudulent  representation  of  the  agent  of  appellant  that 
he  would  make  the  property  bring  more  at  the  second  sale  than  it 
brought  at  the  first.  As  we  have  already  seen  appellees  were  not 
prejudiced  by  this  representation,  if  in  fact  relied  upon  by  them. 
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According  to  the  views  of  counsel  for  appellees  they  had  no  interest 
whatever  in  the  matter.  It  was  immaterial  to  them  whether  the  sale 
stood  or  was  set  aside.  Before  they  can  have  relief  because  of  a 
fraudulent  representation  it  must  appear  that  they  were  mislead  to 
their  prejudice,  and  also  that  the  misrepresentation  superinduced  the 
agreement.  Neither  of  these  things  sufficiently  appear  from  the 
record.  The  court  will  not  lightly  infer  fraud  in  order  to  give  relief 
upon  a  contract  founded  upon  a  moral  consideration  alone,  much 
less  when  based  also  upon  a  legal  consideration.  Chitty  on  Con- 
tracts, pages  1036,  1042,  and  1044,  Strong's  Equity,  Sec.  203. 

It  is  true  there  is  an  assumption  upon  the  part  of  appellees,  but 
that  assumption  is  based  upon  a  sufficient  consideration  and  made 
with  a  full  knowledge  of  all  facts. 

Petition  overruled. 

Bush  &  Goodnight,  A.  Duvall,  for  appellant. 

G.  W.  Whitesides,  for  appellees. 


William  Wohman  v.  Venable  &  Wagner. 

Law  of  Place  (Lex  Loci). 

The  delivery  of  a  note  at  the  place  of  residence  in  Indiana  of  the 
payee  is  an  execution  of  the  contract  in  Indiana,  and  nothing  else 
appearing,  the  rights  of  the  parties  under  the  contract  must  be  deter- 
mined by  the  law  of  Indiana. 

APPEAL  PROM  HENDERSON  COURT  OP  COMMON  PLEAS. 

March  6,  1879. 

Opinion  by  Judge  Hines  : 

The  delivery  of  the  note  to  appellees  at  their  place  of  residence  in 
Indiana  was  an  execution  of  the  contract  at  that  place,  and  nothing 
else  appearing,  the  rights  of  the  parties  under  the  contract  must  be 
determined  by  the  law  of  Indiana.  The  fact  that  the  note  is  dated 
at  a  place  in  Kentucky  is  not  a  controlling  circumstance  in  deter- 
mining the  place  of  the  making  of  the  contract,  or  the  place  of  its 
performance.  Wharton  on  Conflict  of  Laws,  Sec.  411 ;  1  Parsons  on 
Notes  and  Bills,  48.  Besides,  the  answer  does  not  attempt  to  set  up 
a  contract  different  from  that  stated  in  the  petition,  nor  is  there  any 
proof  of  the  residence  of  the  appellant.  The  presumption  from  the 
pleadings  and  evidence  is  that  both  plaintiffs  and  defendant  resided 
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at  the  time  of  the  execution  of  the  note,  and  that  the  con 
titered  into  with  a  view  to  its  construction  and  application 
i  of  the  state  of  Indiana. 

t  having  answered,  and  tendered  only  an  issue  of  pay 
idgment  cures  any  new  formed  defect  in  the  petition  as  tc 
Indiana  in  regard  to  interest  allowed  then  to  be  charged 
this  we  are  inclined  to  the  opinion  that  the  allegations  o: 
as  to  the  law  of  Indiana  is  sufficiently  specific  to  tendei 

v.  Briscoe,  6  Bush  687,  we  have  held  that,  in  a  case  likt 
urt  should  allow  interest  from  date  until  paid.  Upon  tt» 
to  the  intention  of  the  parties  as  to  the  plan  of  the  per- 
f  the  contract,  it  is  proper  to  say  that  the  law  and  fact; 
n  submitted  to  the  court,  its  judgment  will  be  treated  a; 
;  of  a  jury,  properly  instructed,  which  should  not  b: 
inless  flagrantly  against  the  weight  of  the  evidence. 
t  affirmed. 
Dorsey,  M.  Yeoman,  for  appellant. 


iooNE,  Trustee,  et  al.,  v.  Michael  Gleason,  et  al, 

ovement  Ordinance.  ,- 

rord  "street"  used  in  an  ordinance  signifies  a  public  thorough 
a  city  or  town,  and  the  averment  that  an  ordinance  has  been 
tor  the  improvement  ot  a  named  street  is  sufficient,  without 
that  It  is  a  public  street. 

taaslng  of  a  street  improvement  ordinance,  the  making  and 
1  of  the  contract,  completion  of  the  work,  inspection  by  the 
-,  the  acceptance  of  the  work  and  the  making  of  the  appor 
t  of  the  costs  of  the  Improvement  are  all  to  be  proven  by  the 
and  In  the  absence  of  an  allegation  of  fraud  or  collusion  the 
s  conclusive  on  all  these  points. 


answer  to  a  petition  to  collect  an  Improvement  assessment 
mdant  must  point  out  In  what  particular  the  assessment  Is 
,  Illegal,  erroneous  or  void,  and  not  simply  aver  such  facts  as  a 
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Opinion  by  Judge  Cofer  : 

The  errors  assigned  will  be  disposed  of  in  their  order. 
The  word  "street"  signifies  a  public  thoroughfare  in  a  city  or 
town,  and  the  allegation  that  an  ordinance  had  been  passed  for  the 
improvement  of  a  portion  of  Seventeenth  street  was  sufficient,  with- 
out adding  that  it  was  a  public  street. 

It  is  doubtful  whether  there  was  a  sufficient  allegation  that  the 
ordinance  had  been  published  as  required  by  the  charter,  but  that 
defect,  if  it  existed,  was  cured  by  a  denial  in  the  answer  that  such 
publication  had  been  made ;  and  although  the  answer  was  not  filed 
until  after  the  demurrer  was  overruled,  the  technical  error  does 
not  prejudice  the  substantial  rights  of  the  appellants,  as  they  them- 
selves afterward  cured  the  defect. 

The  court,  in  its  opinion,  indicated  that  the  exception  to  McGona- 
zales'  deposition  was  not  well  taken,  and  for  the  reasons  thus  given 
we  concur  in  that  conclusion ;  but  the  court  did  not,  by  any  order  in 
the  record,  overrule  the  exception,  and  as  we  can  only  revise  the 
orders  and  judgments  rendered  by  the  court,  and  cannot  revise  its 
opinions  not  carried  into  a  judgment  or  order,  we  could  not  reverse 
the  judgment  on  the  ground  even  if  we  were  of  the  opinion  that  the 
deposition  should  have  been  excluded. 

The  court  made  no  order  overruling  appellant's  exceptions  to 
exhibit/1  A,"  and  for  the  reasons  just  given  we  need  not  discuss  the 
question  whether  it  was  admissible  in  evidence,  and  more  especially 
so  as  the  judgment  must  be  reversed  upon  another  ground,  which 
will  leave  the  question  open  in  this  case  to  be  governed  by  the  prin- 
ciples announced  in  Barret  v.  Godshaw,  12  Bush  592. 

Several  questions  are  made  in  argument  which  fall  under  the 
fourth  assignment.  The  evidence  sufficiently  shows  that  the  ground 
where  the  improvement  was  made  was  a  street.  It  is  laid  down 
upon  a  plat  found  upon  the  records  in  the  clerk's  office  of  the  county 
court,  which  is  sufficiently  identified  as  a  copy  of  Rowan's  enlarge- 
ment, and  is,  no  doubt,  the  map  referred  to  by  him  in  the  deeds 
filed  with  McGonazales'  deposition.  This  was  a  sufficient  dedication, 
and  the  ordinance  and  contract  to  improve  it,  if  made,  were  a  suffi- 
cient acceptance  by  the  city. 

The  passing  of  the  ordinance,  the  making  and  approval  of  the  con- 
tract, completion  of  the  work  according  to  the  contract  and  its  in- 
spection by  the  engineer,  the  acceptance  of  the  work  and  the  making 
of  the  apportionment,  are  all  to  be  proved  by  the  record,  and  in  the 
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absence  of  an  allegation  of  fraud  or  collusion,  the  record  is  conclu- 
sive on  all  these  points.  Murray  v.  Tucker,  10  Bush  240,  and  many 
other  cases. 

There  is  nothing  in  the  charter  which,  in  our  opinion,  requires  the 
general  council  to  provide  in  the  same  ordinance  for  all  the  work 
necessary  to  complete  the  improvement  of  a  street,  and  no  reason 
exists  in  the  nature  of  the  subject  which  can  authorize  this  court  to 
say  that  the  council  may  not  exercise  its  judgment  as  to  whether 
all  should  be  done  at  once  or  not. 

The  appellants  do  not  point  out  in  their  answer  any  special  objec- 
tion to  the  apportionment.  Their  language  is  that  the  apportion- 
ment is  "unequal,  illegal,  erroneous  and  void."  When  an  apportion- 
ment is  illegal  the  defendants  should  by  answer  point  out  in  what 
particular  it  is  so,  that  the  court  and  not  the  pleader  may  decide 
whether  it  is  illegal.  This  is  not  only  a  familiar  elementary  rule  of 
pleading,  but  has  been  expressly  applied  by  this  court  to  this  par- 
ticular question.    Dulaney  v.  Bowman,  8  Ky.  Opin.  592. 

But  there  was  no  attempt  to  prove  that  the  ordinance  had  been 
published  as  required  by  the  charter,  and  as  we  have  heretofore  de- 
cided, such  publication  must  be  made  before  an  ordinance  can  be 
enforced. 

If  the  appellant  can  indicate  in  what  respect  the  apportionment 
is  unequal  they  should  be  allowed  to  amend  their  answer  so  as  to 
have  the  correction  made,  and  each  party  should  be  allowed  reason- 
able time  to  make  further  proof. 

Judgment  reversed  and  cause  remanded  for  further  proper  pro- 
ceedings. 

/.  R.  Boone,  IV.  P.  D.  Bush,  for  appellants. 

S.  B.  Richardson,  for  appellees. 


1 
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Louis  Snyder  v.  Ben  Harrison. 

Attorney  and  Client. 

In  the  absence  of  a  special  agreement  to  the  contrary  debts  are 
payable  in  money,  and  an  attorney  receiving  an  account  for  collec- 
tion from  his  client  has  no  authority  to  accept  in  payment  any  thing 
in  lieu  of  money,  but  where  an  attorney  does  accept  orders,  etc.,  as 
payment,  and  the  orders  are  collected  by  him  while  he  is  still  rep- 
resenting his  client,  it  will  constitute  payment. 

APPEAL  FROM  HENDERSON  COURT  OF  COMMON  PLEAS. 


March  8,  1879. 
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Opinion  by  Judge  Cofer  : 

The  appellant  brought  this  action  on  an  account  for  $137.20.  The 
appellee  pleaded  payment,  and  verdict  and  judgment  having  been 
rendered  in  his  favor,  the  appellant  prosecutes  this  appeal. 

The  appellee  was  introduced  as  a  witness  in  his  own  behalf,  and 
testified  that  he  was  called  upon  by  A.  J.  Anderson,  an  attorney  at- 
law,  who  had  in  his  possession  a  copy  of  the  account  sued  upon, 
and  said  it  had  been  placed  in  his  hands  for  collection,  and  that  hav- 
ing no  money  he  delivered  to  Anderson  in  payment  thereon  $50  in 
script  issued  by  the  city  of  Henderson,  worth  not  more  than  ninety- 
five  cents  on  the  dollar,  and  an  order  on  H.  H.  Shouse  for  $30 
or  $35,  and  that  he  had  subsequently  paid  to  Anderson  the  balance 
of  the  account  and  had  taken  his  receipt  in  full,  which  he  exhibited 
on  the  copy  of  the  account  which  had  been  in  Anderson's  hands. 

On  cross-examination  he  stated,  in  substance,  that  the  account 
was  afterward  presented  by  Mr.  Ward,  the  attorney  who  brought 
this  action ;  that  he  had  then  paid  to  Anderson  $80  or  $85,  and  told 
Ward  he  would  pay  the  balance  as  soon  as  he  got  the  money ;  that 
he  then  had  no  receipt  from  Anderson,  and  did  not  then  know 
whether  he  had  collected  the  script  or  the  order  on  Shouse,  but  had 
subsequently  learned  from  Anderson  that  he  had  collected  both ;  that 
Ward  told  him  not  to  pay  anything  more  to  Anderson;  that  he, 
witness,  had  placed  some  accounts  in  Anderson's  hands  for  col- 
lection, and  Anderson  owed  him  some  small  amounts  and  said  he 
had  collected  enough  on  the  accounts,  with  what  he  owed  witness, 
to  pay  the  balance  of  the  account  and  gave  him  the  account  receipted 
in  full. 

The  appellant  introduced  Mr.  Ward,  who  stated  that  when  he 
called  on  the  appellee  and  told  him  to  pay  nothing  more  to  Anderson 
he  promised  that  he  would  not.  This  was  all  the  evidence  material 
to  be  stated. 

The  court  refused  to  instruct  the  jury  that  Anderson  had  no  right 
to  accept  the  city  script  or  the  order  on  Shouse,  accounts  on  third 
persons,  or  his  own  indebtedness  to  the  appellee,  in  payment  of  the 
claim  in  his  hands  for  collection,  and  that  they  must  find  for  the 
plaintiff,  and  instructed  them  that  if  they  believed  from  the  evidence 
that  Anderson  had  the  account  in  his  hands  for  collection,  and  the 
appellee,  while  it  was  in  his  hands,  settled  and  paid  the  same,  in 
whole  or  in  part,  to  Anderson,  they  should  find  for  appellee  for  the 
amount  so  settled  and  paid. 
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There  being  no  evidence  to  show  that  Anderson  had  any  sped 
authority  from  his  client,  his  powers  must  be  assumed  to  have  b« 
only  such  as  were  incident  to  his  employment  as  an  attorney  to  co 
lect  the  debt. 

In  the  absence  of  a  special  agreement  to  the  contrary,  debts  ai 
payable  in  money,  and  therefore  a  simple  employment  to  collect 
debt  confers  authority  to  receive  payment  in  money,  and  does  a 
confer  authority  to  accept  anything  in  lieu  of  the  money.  1  Parsoi 
on  Contracts,  1 17 ;  Smith's  Heirs  v.  Dixon,  Barrett,  et  al.,  3  Me 
438- 

In  such  a  case  the  attorney  is  the  agent  of  the  creditors  to  ri 
ceive  that  which  the  creditor  has  a  right  to  demand.  That  is  tr 
scope  of  his  agency,  and  his  acts,  like  those  of  any  other  agen 
bind  his  principal  only  when  within  the  scope  of  his  agency.  W 
are  therefore  of  the  opinion  that  the  receipt  of  the  city  script  an 
the  order  on  Shouse  was  not  a  payment  on  the  debt,  and  it  is  clea 
that  collections  made  by  Anderson  on  debts  placed  in  his  hands  t 
collect  for  appellee,  and  his  individual  indebtedness  to  appellee,  wei 
not  and  could  not  be  made  to  operate  as  payments  on  appellant 
debt. 

But  we  are  of  the  opinion  that  if  Anderson  collected  the  money  o 
the  script  or  on  the  order  on  Shouse  before  his  authority  as  appe! 
lant's  attorney  was  revoked,  and  the  appellee  was  notified  not  t 
pay  to  him,  the  money  thus  received  should  be  regarded  as  paymeir 
for  although  the  attorney  had  no  authority  to  receive  choses-in 
action  for  appellant,  he  had  authority  to  receive  money  from  an 
one  the  appellee  might  procure  to  pay  it  for  him.  Until  the  mone 
was  received  on  the  choses-in -act  ion  Anderson  held  them  for  ap 
pellee,  and  unless  he  was  appellant's  attorney  with  authority  t 
collect  the  debt  when  he  received  the  money  it  never  came  to  hi 
hands  as  such  attorney,  and  consequently  is  no  payment.  Ander 
son's  declarations  made  after  he  ceased  to  be  appellant's  attorne 
were  not  competent  to  prove  that  the  script  and  order  had  bee; 
collected. 

Wherefore  the  judgment  is  reversed  and  cause  remanded  for 
new  trial  upon  principles  not  inconsistent  with  this  opinion. 

Thomas  E.  Ward,  for  appellant. 
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D.  S.  Watson  v.  W.  W.  Strunett,  et  al. 

Homestead  Exemption. 

When  a  landowner  owns  and  cultivates  twenty-one  acres  of  land 
composed  of  a*  seven-acre  tract  and  a  fourteen-acre  tract,  divided  by  a 
small  tract  belonging  to  another,  he  residing  on  the  seven-acre  tract, 
worth  less  than  one  thousand  dollars,  he  is  entitled  to  claim  his  home- 
stead exemption  as  against  a  levy  on  the  fourteen  acres  for  the  excess 
over  the  value  of  the  seven  acres  up  to  one  thousand  dollars. 

APPEAL  FROM  TODD  CIRCUIT  COURT. 

March  8,  1879. 

Opinion  by  Judge  Elliott: 

Appellant,  with  his  brothers  and  sisters,  inherited  a  farm  from 
their  mother.  At  the  time  of  his  mother's  death  he  resided  on  a 
part  of  this  land  by  her  permission. 

In  the  division  of  this  tract  of  land  among  the  Watson  heirs  the 
commissioner  allotted  fourteen  acres,  including  the  appellant's  resi- 
dence, and  also  some  seven  acres  located  some  half-mile  distant 
to  appellant.  Between  the  seven  acres  and  fourteen  acres  a  lot 
that  had  been  laid  off  to  another  one  of  the  heirs  intervened.  As 
the  fourteen  acres  was  without  timber  for  fuel,  appellant  built  him 
a  residence  and  moved  on  the  seven-acre  tract,  but  continued  to 
cultivate  the  fourteen  acres,  it  being  the  cleared  land  he  owned, 
and  therefore  the  only  land  fit  for  cultivation. 

After  the  division  among  Mrs.  Watson's  heirs  and  after  appel- 
lant had  moved  on  the  seven-acre  tract,  the  appellee,  Smith,  caused 
the  fourteen  acres  to  be  levied  on  and  sold  on  a  fi.  fa.  in  his  favor 
against  appellant,  and  to  prevent  the  purchaser  from  taking  posses- 

• 

sion  on  his  purchase  this  suit  was  brought,  and  the  only  question 
is  as  to  whether  the  defendant  in  an  execution  where  the  land  on 
which  he  resides  is  worth  less  than  a  thousand  dollars,  can  make 
up  the  deficiency  out  of  land  which,  although  not  adjoining  it,  is 
used  as  a  part  of  the  same  farm. 

The  homestead  law  does  not  require  that  the  homestead  shall 
only  include  one  tract  of  land.  It  says,  "so  much  land,  including 
the  dwelling  house  and  appurtenances  owned  by  the  debtor,  as 
shall  not  exceed  in  value  one  thousand  dollars"  shall  be  set  apart 
to  the  debtor  by  the  levying  officer. 

The  thousand  dollars'  worth  of  his  land  must  include  his  dwelling 
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house  and  appurtenances,  but  if  such  dwelling-house  tract  is  worth 
less  than  one  thousand  dollars,  we  think  the  deficiency  can  be  made 
up  out  of  a  tract  which,  although  not  adjoining,  is  a  part  of  the 
same  tract. 

If  the  execution  creditor  had  levied  on  this  land  before  the  divi- 
sion among  the  Watson  heirs,  it  is  admitted  that  appellant  could 
have  had  it  allotted  as  a  part  of  his  homestead.  The  two  parcels 
are  part  of  the  same  tract  of  land,  and  were  acquired  by  appellant 
by  the  same  title  and  at  the  same  time,  and  are  used  by  him  as  the 
same  farm,  the  seven  acres  being  used  for  fuel  and  the  fourteen 
acres  for  cultivation.  We  are  therefore  of  opinion  that  if  the  par- 
cel of  land  which  embraced  appellant's  residence  was  worth  less 
than  a  thousand  dollars,  the  deficiency  should  have  been  made  up 
out  of  the  fourteen  acres  which,  although  not  adjoining,  was  used 
as  a  part  of  appellant's  farm  according  to  the  pleadings,  etc. 

Wherefore  the  judgment  is  reversed  and  cause  remanded  for 
further  proceedings  consistent  with  this  opinion. 

H.  G.  Petrie,  for  appellant. 


Clark  Willis  v.  James  McNeal's  Adm'r. 

Amending  Petition  on  Appeal. 

A  plaintiff  cannot  upon  an  appeal  to  the  circuit  court  amend  hip 
pleadings  so  as  to  set  up  a  new  and  independent  cause  of  action. 
The  cause  of  action  to  be  tried  on  the  appeal  must  be  the  same  that 
was  tried  in  the  lower  court. 

Continuance  of  Cause. 

The  defendant,  not  having  waived  his  right  to  do  so  by  his  laches, 
has  a  right  to  set  up  any  valid  defense  that  exists,  and  where  just 
before  a  trial  the  court  allows  the  defendant  to  file  an  amended  an- 
swer in  a  proper  case  he  should  continue  the  cause  to  permit  the 
plaintiff  time  to  prepare  to  meet  the  new  defense  pleaded. 


APPEAL  FROM  OWEN  CIRCUIT  COURT. 

March  13,  1879. 

Opinion  by  Judge  Cofer: 

A  plaintiff  cannot,  upon  an  appeal,  amend  his  pleadings  so  as  to 
set  up  a  new  and  independent  cause  of  action.  The  case,  i.  e.,  the 
cause  of  action,  to  be  tried  on  the  appeal,  must  be  the  same  that 
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was  tried  in  the  lower  court.  But  to  that  case  the  defendant  has  a 
right  to  make  all  the  defenses  he  has.  If  he  fails  to  set  up  any  de- 
fense and  allows  judgment  to  go  by  default,  it  is  within  the  discre- 
tion of  the  court  in  which  the  appeal  is  pending  for  a  trial  de  novo 
to  allow  an  answer  to  be  filed.  So,  too,  that  court  may  in  the 
same  way  allow  the  defense  to  be  changed  or  new  defenses  to  be 
made  as  if  the  case  had  been  originally  brought  in  that  court. 
Every  existing  defense  to  a  cause  of  action  must  be  made  before  a 
final  trial,  or  it  will  be  lost  entirely.  If  any  valid  defense  exists, 
the  defendant  had  a  right  to  set  it  up  at  any  time,  unless  he  has 
waived  the  right  or  lost  it  by  his  laches.  In  this  case  the  circuit 
judge  in  the  exercise  of  his  discretion  allowed  the  amended  answer 
to  he  filed,  and  on  the  suggestion  of  the  plaintiff  that  he  was  not 
ready  to  proceed  with  the  trial,  continued  the  case  at  the  defendant's 
cost.   This  seems  to  be  all  that  justice  or  law  demanded. 

The  evidence  was  conflicting,  and  this  court  cannot  reverse  on 
the  ground  that  the  preponderance  may  be  against  the  appellee. 
The  appellant,  having  no  subsisting  cause  of  action  against  the  ap- 
pellee, was  properly  adjudged  to  pay  the  costs  in  both  courts. 

Judgment  affirmed. 

Strother  &  Co.,  for  appellant. 

H.  P.  Montgomery,  James  Blackwell,  for  appellee. 


George  Smith  v.  Commonwealth. 

Criminal  Laws — Indictment. 

An  indictment  for  housebreaking  with  intent  to  steal  is  not  good 
against  a  demurrer  when  it  fails  to  charge  the  breaking  with  intent 
to  steal  therefrom  any  named  article  of  value,  the  property  of  an- 
other.   It  is  not  sufficient  to  charge  the  breaking  with  intent  to  steal. 

Confession  as  Evidence. 

A  confession  in  a  criminal  case  obtained  by  the  hope  of  immunity 
from  punishment  held  out  to  the  accused  is  not  admissible  as  evi- 
dence against  him. 

APPEAL  FROM  BOURBON  CIRCUIT  COURT. 

March  13,  1879. 

Opinion  by  Judge  Hines  : 

We  are  of  the  opinion  that  the  indictment  does  not  charge  a  pub- 
lic offense  either  at  common  law  or  under  the  statute.     It  is  not 
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good  under  Sec.  4,  Art.  5,  Chap.  29,  General  Statutes,  because  the 
is  no  charge  of  feloniously  taking  from  the  premises  broken  in 
the  specific  property  of  a  named  individual.  It  requires  both 
felonious  breaking  and  a  felonious  taking  of  the  property  of  a 
other  to  constitute  the  offense.  It  is  equally  clear  that  the  indit 
ment  is  not  good  under  the  4th  section,  Art.  6,  Chap.  29.  The 
is  no  charge  of  breaking  the  house  with  intent  to  steal  therefro 
any  named  thing  of  value,  the  property  of  another.  See  Wat 
v.  Commonwealth,  14  Bush  233. 

The  statement  of  the  witness,  Kelly,  as  to  what  appellant  sa 
in  regard  to  taking  the  flour,  was  incompetent,  and  should  ther 
fore  have  been  taken  from  the  jury  on  motion  of  appellant's  cou 
sel.  The  witness  does  not  pretend  to  state  even  the  substance  • 
all  that  appellee  said  in  the  conversation  and  in  reference  to  tl 
taking.  But  if  that  were  the  case  and  it  conclusively  appeared  th 
the  accused  said  nothing  more  than  was  detailed  by  the  witne: 
still  the  statement  should  have  been  rejected,  because  it  was  e< 
dently  obtained  by  the  hope  of  immunity  from  punishment  he 
out  by  the  witness.  It  is  incredible  that  the  witness  should  remer 
ber  so  distinctly  the  inculpatory  statement  of  appellant  and  yet  n 
be  able  to  remember  whether  he  held  out  a  specified  inducement 
appellant  in  order  to  secure  the  confession.  The  answers  of  the  wi 
ness  on  cross-examination  are  equivalent  to  an  affirmative  stat 
ment  that  he  did  hold  out  the  inducement  indicated,  and  as  tl 
court,  and  not  the  jury,  should  pass  upon  a  question  of  the  comp 
tency  of  evidence,  there  was  error  in  not  rejecting  the  whole  « 
the  pretended  confession. 

These  conclusions  render  it  unnecessary  to  pass  upon  the  oth 
questions  suggested  by  counsel  for  appellant.  Wherefore  the  jud; 
ment  is  reversed  and  cause  remanded  with  directions  for  furth 
proceedings  consistent  with  this  opinion. 

Charles  Offult,  for  appellant.    Moss,  for  appellee. 


Elizabeth  town,  Lexington  &  Big  Sandy  R.  Co.  v.  Catherisi 
Resnitt,  et  al. 

Damages  by  Independent  Contractor. 

Where  the  work  ot  constructing  a  railroad  la  not  a  nuisance,  ai 
the  contractor  by  hie  contract  to  construct  1b  not  given  the  right 
trespass  on  the  land  of  another,  the  wrongs  ot  the  contractor  In  co 
mitting  a  trespass  are  not  chargeable  to  the  railroad  company  unle 
ordered  by  the  company's  engineer. 
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APPEAL  FROM  FAYETTE  CIRCUIT  COURT. 

March  13,  1879. 

Opinion  by  Judge  Pryor: 

The  company  was  in  lawful  possession  of  its  road  bed  and  the 
right-of-way  granted  by  the  owner  of  the  land.  It  had  the  right  to 
enter  for  the  purpose  of  constructing  its  road,  and  to  use  the  road 
bed  so  as  not  to  injure  the  adjacent  property.  In  constructing  the 
road  it  became  necessary  to  have  the  work  done  under  contracts, 
and  this  part  of  the  road  or  its  construction  was  turned  over  by  the 
company,  under  a  contract  it  had  full  power  to  make,  to  Bibb, 
Lofter  and  others,  with  the  right  on  the  part  of  the  latter  to  go  on 
the  company's  road  bed  or  the  way  granted  by  the  owner  for  the 
purpose  of  construction. 

The  injuries  complained  of  did  not  necessarily  arise  from  the 
work  that  the  contractors  had  undertaken  to  perform.    They  had 
the  right  to  enter.    The  contract  was  legitimate.     It  was  guarded 
so  as  to  protect  the  rights  of  all,  and  the  only  interest  or  power  the 
company  had  over  it  was  to  see,  by  its  agents,  that  the  contractor 
complied  with  its  terms.     The  work  was  not  a  nuisance,  nor  any 
right  given  by  the  company  to  the  contractor  to  trespass  on  appel- 
lee's land.    The  fact  that  the  engineer  had  the  right  to  direct  the 
deposit  of  any  stone  or  rock  that  might  be  excavated  on  the  side  of 
the  road,  did  not  make  the  company  liable  for  the  wrongs  of  the 
contractor,  unless  ordered  by  the  engineer.    The  road  must  be  com- 
pleted to  the  satisfaction  of  the  engineer ;  still  it  was  an  independent 
contract,  and  the  contractor  was  the  loser  if  he  failed  to  comply 
with  the  terms  of  his  agreement.    The  company  could  not  well  con- 
struct its  road  without  making  such  contracts,  and  in  this  case  the 
stipulations  are  specific,  the  plan  and  mode  of  construction  clearly 
defined,  with  the  right  of  the  contractor  to  go  upon  the  way  and 
comply  with  its  terms.     If  this  is  not  an  independent  contract  it 
would  be  difficult  to  make  one.    It  seems  to  us  the  company  cannot 
be  held  liable  unless  the  injury  complained  of  was  the  result  of  the 
directions  given  by  the  company's  engineer  or  agent,  and  this  can- 
not be  implied  from  the  contract  itself.     Judgment  reversed  and 
cause  remanded  for  a  new  trial. 
Breckinridge  &  Shelby,  for  appellant. 
Houston  &  Mulliken,  William  Lindsay,  for  appellees. 
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Alexander  Overly  v.  Thomas  D.  Ring,  et  al. 

Husband  and  Wife. 

Where  the  wife  conveys  her  land  as  a  security  lor  her  husband' 
debt,  and  the  husband  having  paid  the  debt,  the  title  re-vests  in  be 
as  the  owner,  and  hence  one  purchasing  the  land  upon  execution  sal 
against  the  husband,  the  wife  having  died,  acquires  only  the  lit 
estate  which  the  husband  held  as  tenant  by  the  curtesy. 

APPEAL  FROM  TODD  CIRCUIT  COURT. 
March  15,  1879. 

Opinion  by  Judge  Elliott: 

Thomas  Donnelly  died  the  owner  of  a  large  tract  of  land  in  Tod( 
county,  and  in  a  suit  for  division  between  his  heirs  the  land  in  dis 
pute  was  allotted  to  his  daughter,  Nancy,  who  was  then  the  wife  o 
Nicholas  Ring.  A  deed  was  made  to  Nancy  Ring  by  the  coromis 
sioners  who  allotted  her  the  land,  and  their  report  confirmed  am 
the  deed  certified  to  and  recorded  in  the  office  of  the  Todd  Count) 
Court,  In  1847  Nicholas  Ring  and  his  wife  mortgaged  this  land  tc 
Judge  Underwood  to  secure  him  in  some  lawyer  fees,  and  by  Un- 
derwood's suit  for  foreclosure  the  land  was  sold  in  1855,  and  Nich- 
olas Ring  bid  it  in  and  paid  off  the  mortgage  debt.  Afterwarc 
Smith  and  Tyler  had  the  land  levied  on  by  virtue  of  their  execu- 
tions, and  on  its  sale  Tyler  bought  it  and  afterward  sued  Ring 
and  recovered  and  turned  him  out  of  possession,  and  he  and  Smitr 
conveyed  the  land  to  appellant. 

Ring  acquired  no  title  by  his  purchase  under  the  judgment  fore- 
closing Underwood's  mortgage  because  he  paid  nothing  for  it  Mrs 
Nancy  Ring  conveyed  her  land  as  a  security  for  her  husband's  debt 
and  her  husband  having  paid  the  debt  the  title  re-vested  in  her  a; 
the  owner,  and  consequently  Tyler,  by  his  purchase,  only  acquirer 
the  life  estate  which  Ring  acquired  as  tenant  by  the  curtesy. 

It  is  suggested  that  Mrs.  Ring  had  died  before  the  sale  under 
Underwood's  mortgage,  and  if  that  is  so  her  title  descended  to  anc 
vested  in  her  heirs-at-law,  and  as  there  was  no  revivor  against  hei 
heirs  her  title  never  passed  by  the  sale  under  the  judgment.  Bui 
the  appellant  derived  his  title  from  Nicholas  Ring,  and  as  Ring,  ac- 
cording to  appellant's  own  showing,  never  owned  but  a  life  estatt 
in  the  land,  that  was  all  Smith  and  Tyler  acquired  by  their  purchase 
and  was  all  that  they  conveyed  to  appellant. 

Wherefore  the  judgment  is  affirmed. 

G.  Terry,  for  appellant.     W.  L.  Rhodes,  for  appellees. 
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George  Klein  v.  Newport  Commission  &  Mortgage  Ass'n. 

Bill  of  Exceptions. 

When  a  judgment  was  rendered  and  a  motion  for  a  new  trial  was 
overruled  at  the  October  term  of  the  court  In  1877,  the  court  had  no 
power  to  extend  the  time  for  preparing  and  tendering  a  bill  of  excep- 
tions beyond  a  day  in  the  February  term,  1878;  and  no  bill  having 
been  filed  at  that  term,  the  right  to  file  it  was  lost,  and  one  filed  at 
the  succeeding  term  is  not  part  of  the  record  on  appeal. 

APPEAL  PROM  CAMPBELL  CIRCUIT  COURT. 

March  18,  1879. 

Opinion  by  Judge  Cofer  : 

The  omission  to  allege  in  the  petition  that  $14,000  had  been  sub- 
scribed was  cured  by  the  answer,  in  which  it  was  denied  that  that 
sum  had  been  subscribed,  thus  making  an  issue  on  that  point. 

The  verdict  and  judgment  were  rendered,  and  the  motion  for  a 
new  trial  was  overruled  at  the  October  term,  1877,  and  the  court 
had  no  power  to  extend  the  time  for  preparing  and  tendering  a  bill 
of  exceptions  beyond  a  day  in  the  February  term,  and  none  having 
been  filed  at  that  term  the  right  to  file  it  was  lost  (Sec.  334.  Civil 
Code),  and  the  bill  filed  at  the  succeeding  term  cannot  be  considered 
by  this  court  as  a  part  of  the  record. 

Judgment  affirmed. 

IV.  J.  Berry,  for  appellant.    J.  R.  Hallam,  for  appellee. 


Willard  Veach  v.  Sally  M.  Taylor's  Adm'r. 

Petition  on  Vendor's  Lien. 

An  allegation  In  a  petition  to  enforce  a  vendor's  Hen  Is  bad  on 
demurrer  which  avers  only  that  "said  land  lies  In  Daviess  county, 
for  which  a  deed  has  been  made  by  this  plaintiff,  Junius  May,  and 
the  deed  duly  acknowledged  and  recorded  In  county  court  clerk's  of- 
fice, a  copy  of  which  Is  herewith  filed  and  made  a  part  hereof,  the 
vendor  holding  a  true  and  perfect  title  to  same,  subject  only  to  the 
lien  retained  by  the  notes  sued  on  herein,"  for  such  averments  fail 
to  show  that  there  is  a  valid  lien  on  the  land  to  secure  the  notes. 

Pleading  Legal  Conclusions. 

To  allege  simply  that  the  vendor  retained  a  lien  in  the  deed  is  the 
allegation  of  a  mere  conclusion  of  law.  Facts  and  not  legal  conclu- 
sions must  be  pleaded. 
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APPEAL  FROM  DAVIESS  CIRCUIT  COURT. 

March  18,  1879. 

Opinion  by  Judge  Cofer  : 

Tested  by  the  rule  announced  in  Hufiaker  v.  National  Bank  of 
Monticello,  12  Bush  287,  the  petition  in  this  case  was  insufficient  to 
authorize  a  personal  judgment  on  the  notes  sued  upon. 

The  petition  is  also  defective  in  another  respect.  The  plaintiff 
sought  to  enforce  a  vendor's  lien  on  land  conveyed  while  the  Re- 
vised Statutes  were  in  force.  The  petition  did  not  contain  an  alle- 
gation that  the  plaintiff  had  a  lien,  or  that  a  lien  had  been  retained. 

The  petition  contains  this  statement  and  no  other  in  respect  to  the 
lien.  "Said  land  lies  in  Daviess  county,  for  which  a  deed  has  been 
made  by  this  plaintiff,  Junius  May,  and  the  deed  duly  acknowledged 
and  recorded  in  county  court  clerk's  office,  a  copy  of  which  is  here- 
with filed  and  made  a  part  hereof  (which  does  not  appear  to  have 
been  done),  the  vendor  holding  a  true  and  perfect  title  to  same,  sub- 
ject only  to  the  lien  retained  by  the  notes  sued  on  herein."  This  is 
certainly  not  sufficient  to  show  that  there  is  a  valid  lien  on  the  land 
to  secure  the  notes. 

Conceding  that  a  lien,  valid  between  the  parties,  might  have  been 
given  by  appropriate  language  in  the  notes,  they  contain  no  intima- 
tion that  it  was  intended  to  create  or  retain  such  a  lien.  It  has  been 
the  general  practice  in  such  cases  to  allege  that  a  lien  was  retained 
in  the  deed,  and  this  practice  has  been  generally  if  not  universally 
acquiesced  in.  But  tested  by  the  ordinary  rules  of  pleading,  even 
that  is  not  sufficient.  The  statute  declared  in  substance  that  the 
vendor  should  not  have  a  lien  for  purchase  money  unless  it  was 
stated  in  the  deed  what  part  of  the  purchase  money  remained  un- 
paid. 

Whether  there  is  a  lien  therefore  depends  upon  the  question 
whether  that  provision  of  the  statute  was  complied  with.  To  allege 
simply  that  the  vendor  retained  a  lien  in  the  deed  is  the  allegation 
of  a  mere  conclusion  of  law,  and  violates  the  rule  which  requires 
facts  and  not  legal  conclusions  to  be  stated  in  a  pleading.  But  the 
petition  in  this  case  does  not  contain  even  an  allegation  of  a  conclu- 
sion of  law.  There  is  at  most  only  a  statement  in  the  form  of  a 
recital,  and  not  the  allegation  of  a  fact,  that  the  vendor's  title  was 
"true  and  perfect,  subject  only  to  the  lien  retained  in  the  notes 
sued  on." 
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This  was  clearly  not  sufficient  under  the  most  liberal  rules  of 
pleading.  The  agreement  to  pay  interest  at  10  per  cent,  should  be 
construed  to  mean  10  per  cent,  per  annum.  Such  is  the  common 
understanding  of  such  a  phrase,  and  was  no  doubt  what  the  parties 
intended,  and  the  writing  imports  a  consideration,  and  it  was  un- 
necessary to  allege  a  consideration. 

But  the  additional  four  per  cent,  promised  by  that  agreement  is 
no  part  of  the  price  of  the  land,  nor  is  it  an  incident  to  it.  The  con- 
sideration for  the  promise  to  pay  it  was  no  doubt  an  agreement  to 
grant  indulgence,  and  being  for  indulgence  and  not  for  a  part  of  the 
price  of  the  land  there  is  no  lien  to  secure  it,  any  more  than  there 
would  be  to  secure  a  separate  note  given  for  an  aggregate  sum  for 
a  like  consideration. 

Judgment  reversed,  and  cause  remandgd  for  further  proper  pro- 
ceedings. 

Riley,  Jolly  &  Walker,  for  appellant. 

McHenry  &  Haynes,  for  appellee. 


Nat  Montague,  et  al.,  v.  Nathan  Mahan. 

Judgment  Conclusive. 

Where  the  vendee  of  real  estate  brings  an  action  against  dnother 
claimant  for  the  land  in  ejectment,  and  the  title  is  put  in  issue  and 
judgment  rendered  for  the  defendant,  the  privity  between  the  vendor 
and  vendee  is  such  as  to  make  the  action  on  the  part  of  the  vendee 
against  these  parties  conclusive  in  an  action  in  ejectment  afterward 
Instituted  by  the  vendor  against  the  same  parties  to  recover  the 
same  land. 

APPEAL  FROM  SIMPSON  CIRCUIT  COURT. 

March  20,  1879. 

Opinion  by  Judge  Pryor  : 

It  is  distinctly  averred  in  the  answer  of  the  appellants  that  the 
vendee  of  the  appellee  instituted  an  action  of  ejectment  against  him 
for  the  recovery  of  this  identical  land,  that  the  title  was  placed  in 
issue  by  the  answer,  and  upon  the  trial  the  jury  found  for  the  de- 
fendants. The  appellee  in  his  reply  admits  the  institution  of  the 
ejectment  by  Neely,  and  that  a  judgment  was  rendered  for  the  de- 
fendants, but  denies  that  he  is  estopped  to  institute  another  action, 
by  reason  of  the  former  verdict  and  judgment  against  his  vendee. 
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Why  the  judgment  is  not  conclusive  we  cannot  well  see.  Th 
privity  between  the  vendor  and  vendee  was  such  as  to  make  the  ac 
tion  on  the  part  of  the  vendee  against  these  parties  conclusive  in  th 
present  action  on  the  part  of  the  vendor  to  recover  the  same  prop 
erty.  There  is  nothing  in  this  record  to  show  that  there  was  a  non 
suit  in  the  action  brought  by  Neely,  but  on  the  contrary  there  was 
verdict  and  judgment  for  the  defendants.  The  court  below  shouli 
have  adjudged  on  the  pleadings  in  favor  of  the  appellants. 

The  judgment  is  reversed  and  cause  remanded  for  further  pro 
ceedings  consistent  with  this  opinion.  The  court  may  in  its  discre 
tion  allow,  the  reply  to  be  amended,  but  this  court  will  not  so  direct 

W.  M.  Gorin,  for  appellants.     G.  W.  yVhitesides,  for  appellee. 


Lewis  R.  Keene,  et  al.,  v.  Louisville  Saw  Mill  Company. 

Liability  for  Purchase  Price  of  Goods. 

Where  a  number  of  citizens  meet  to  arrange  for  a  public  entertain 
merit  and  elect  a  president,  but  take  no  action  looking  to  the  purchase 
of  lumber  for  UBe  in  preparing  for  the  entertainment,  but  the  president 
orders  lumber  which  Is  charged  to  him,  and  upon  his  credit,  he  alone 
Is  liable  for  the  price  of  such  lumber. 

Partnership. 

When  there  is  no  partnership  by  agreement  between  the  parties  com' 
posing  a  so-called  association,  and  where  there  has  been  no  holding  oat 
to  the  public  by  means  of  which  credit  has  been  obtained,  and  when 
there  is  no  agreement  to  share  In  profits  and  no  benefit  derived,  no  li» 
blllty  as  partners  can  exist. 

APPEAL  PROM  JEFFERSON  COURT  OF  COMMON  PLEAS. 
March  20,  1879. 

Opinion  by  Judge  Hines: 

We  are  of  the  opinion  the  peremptory  instruction  asked  by  appel- 
lant should  have  been  given.  The  extent  to  which  the  evidence 
went  was  that  appellants,  with  many  other  citizens  of  Louisville, 
assembled  together  for  the  purpose  of  having  a  parade  on  Mardi 
Gras  day,  to  be  followed  by  a. ball  at  night.  Andrewatha  was  made 
president,  appellant,  Keene,  was  chairman  of  the  finance  committee 
with  the  duty  of  soliciting  and  collecting  subscriptions  to  aid  in  th* 
display,  while  appellant,  Bradley,  was  appointed  and  acted  on  thf 
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committee  on  printing.  After  this  temporary  organization,  under 
the  name  of  the  Mardi  Gras  Association,  it  was  informally  deter- 
mined in  a  public  meeting  of  those  participating  to  have  a  ball  the 
night  following  the  parade.  Tickets  were  to  be  sold  and  their  pro- 
ceeds applied  to  the  payment  of  the  expenses. 

At  one  of  these  meetings  there  was  some  discussion  as  to  what 
should  be  done  with  the  surplus,  after  defraying  expenses,  of  the 
moneys  that  might  be  received  for  tickets,  but  no  determination  was 
had.    Andrewatha,  the  president,  without  any  authority  from  appel- 
lants or  from  the  association  as  a  body,  ordered  of  appellees  a  large 
quantity  of  lumber  to  be  used  in  preparing  the  hall  for  the  dance, 
although  he  states  that  it  was  not  necessary,  as  the  hall  would  have 
answered  the  purpose  without  incurring  any  expense  for  lumber. 
In  ordering  the  lumber  Andrewatha  directed  it  to  be  charged  to  the 
association,  stating  that  he  would  see  it  paid.   There  is  no  evidence 
that  appellants  knew  of  the  intention  to  purchase  the  lumber,  but 
after  the  lumber  had  been  delivered  at  the  hall,  Keene  ascertained 
the  fact  of  its  delivery  and  made  some  objection  to  the  unnecessary 
outlay,  when  Andrewatha  informed  him  that  he,  Andrewatha,  was 
responsible. 

There  is  nothing  to  show  that  appellee  knew  that  appellants  were 
connected  with  the  association  at  the  time  of  the  purchase  of  the 
lumber,  or  that  they  looked  to  appellants  for  compensation;  but 
upon  the  other  hand  the  evidence  showed  that  the  credit  was  ex- 
tended to  Andrewatha,  and  not  to  the  association  or  to  any  one  of 
its  members.  The  money  received  from  the  sale  of  tickets,  as  well 
as  that  received  from  the  sale  of  the  lumber,  appears  to  have  been 
distributed  to  pay  the  expenses  of  the  undertaking,  and  nothing  be- 
ing left  with  which  to  pay  the  claim  of  appellee,  suit  was  brought 
and  recovery  had  against  the  appellants.  Appellants  do  not  appear 
to  have  had  anything  to  do  with  selling  the  lumber,  or  with  the  dis- 
tribution of  the  proceeds  of  the  sale. 

Appellee's  right  to  recover  must  rest  either  upon  authority  given 
Andrewatha  to  bind  them  for  the  purchase,  or  they  must  have,  in 
some  way,  held  themselves  out  as  partners  and  induced  the  credit 
to  the  association  thereby.  When  there  is  no  partnership,  by  agree- 
ment between  the  parties  composing  the  so-called  association,  where 
there  has  been  no  holding  out  to  the  public  by  means  of  which 
credit  has  been  obtained,  and  when  there  is  no  agreement  to  share 
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in  profits  and  no  benefit  derived,  no  liability  as  partners  can  be  said 
to  exist. 

But,  waiving  consideration  of  the  evidence,  it  is  clear  that  the  fol- 
lowing instruction  is  erroneous:  "If  the  jury  believe  from  the  evi- 
dence that  the  defendants,  Bradley  and  Keene,  or  either  of  them, 
united  with  others  in  forming  an  association  with  John  Andrewatha 
as  president  for  the  purpose  of  a  'Mardi  Gras'  celebration,  and 
aided  or  participated  in  the  getting  up  and  management  of  the  same, 
the  plaintiff  is  entitled  to  recover  the  debt  claimed  against  both  or 
either,  according  as  the  jury  may,  under  the  evidence,  find  that  both 
or  either  so  united  in  said  association,  and  so  acted  or  participated." 

Under  such  an  instruction  the  jury,  having  found  that  these  par- 
ties took  part  in  getting  up  the  celebration,  would  be  compelled  to 
find  appellants  personally  responsible  for  the  purchase  made  by 
Andrewatha,  although  they  might  believe  that  the  credit  was  ex- 
tended to  Andrewatha  alone,  and  that  appellants  received  no  benefit 
whatever  from  it  and  never  authorized  and  never  ratified  it,  and 
that  the  lumber  so  furnished  was  neither  necessary  nor  proper  as  a 
means  to  accomplish  the  end  for  which  the  association  was  formed. 

We  deem  it  unnecessary  to  notice  further  the  points  made  by 
counsel  or  to  review  the  authorities  cited.  It  is  sufficient  to  say, 
first,  that  the  evidence  does  not  justify  the  verdict,  and,  second,  the 
court  erred  in  giving  the  instruction  quoted. 

Wherefore  the  judgment  is  reversed  and  cause  remanded  with 
directions  for  further  proceedings  consistent  with  this  opinion. 

C.  H.  Gibson,  M.  Mundy,  for  appellants. 

Barrett  &  Brown,  for  appellee. 


Catherine  J.  Johnson,  et  al.,  v.  Mary  Hall  Stewart,  et  al. 

No  Estoppel  as  to  Infants. 

Infants  are  incapable  of  perpetrating  a  fraud  or  of  blading  them- 
selves by  contract  or  by  estoppel. 

Life  Tenant 

A  tenant  for  life  cannot  expend  money  in  building  upon  the  land, 
and  charge  It  on  the  estate  in  remainder  or  make  It  a  personal  charge 
against  the  remainderman. 

APPEAL  FROM  LOUISVILLE  CHANCERY  COURT. 

March  20,  1879.  ' 
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Opinion  by  Judge  Hines  : 

The  only  question  to  be  considered  is  whether  appellee,  claiming 
through  the  life  tenant,  I.  R.  Webb,  is  entitled  to  recover  against 
the  infant  appellants,  owners  of  the  remainder,  for  lasting  and  val- 
uable improvements  made  on  the  land  by  the  life  tenant. 

The  cases  in  general  where  the  court  has  allowed  compensation 
for  lasting  and  valuable  improvements  made  by  the  complainant 
upon  the  land  of  another  proceeded  upon  the  ground  of  fraud,  es- 
toppel or  mutual  mistake  as  to  title. 

At  the  time  these  improvements  were  made  the  appellants,  in 
whom  the  remainder  subsequently  vested,  were  not  in  being,  and 
they  are  still  infants.    They  were  incapable  of  perpetrating  a  fraud 
or  of  binding  themselves  by  contract  or  by  estoppel.    There  could, 
of  course,  be  no  such  thing  as  a  mutual  mistake  as  to  when  the  fee 
was  vested  or  would  vest.    If  I.  R.  Webb  made  the  improvements 
on  the  land  upon  the  false  assumption  that  he  had  absolute  title  to 
the  property,  he  was  not  led  to  that  conclusion  by  the  conduct  of 
these  appellants,  nor  of  any  one  through  whom  they  claim.    Under 
the  same  will  that  gave  the  life  estate  to  I.  R.  Webb,  these  appel- 
lants claim  the  remainder,  and  the  mistake,  if  made,  was  with  full 
knowledge  on  the  part  of  I.  R.  Webb,  of  all  the  facts  that  went  to 
affect  the  title.    In  this  controversy  it-  is  immaterial  whether  I.  R. 
Webb  was  induced  by  the  trustees  to  make  the  improvements,  or 
made  them  without  persuasion  or  advice  from  any  one.    The  rule  is 
that  a  tenant  for  life  cannot  lay  out  money  in  building  upon  the 
land  and  charge  it  on  the  estate  in  remainder,  or  make  it  a  personal 
charge  against  the  remainderman ;  and  we  have  found  no  adjudged 
case  making  this  an  exception.    Caldecott  v.  Brown,  2  Hare  (Eng. 
Ch.  Rep.)  144;  Gray  v.  Oyler,  2  Bush  256;  Cannon  v.  Hare,  1  Tenn. 
Ch.  22 ;  Haftick  v.  Strober,  1 1  Ohio  St.  482 ;  White  v.  Arndt,  1 
Wharton  90;  Doak  v.  Wiswell,  38  Me.  569;  Maddocks  v.  Jellison, 
11  Me.  482. 

A  majority  of  the  cases  relied  on  by  counsel  for  appellee,  in  which 
payment  for  improvements  has  been  allowed,  are  cases  where  per- 
sons making  the  improvements  did  so  in  good  faith,  believing  the 
property  belonged  to  him.  In  this  case  I.  R.  Webb  must  be  pre- 
sumed to  have  known  what  his  interest  was,  and  to  hold  otherwise 
would  not  only  work  a  hardship  to  appellants,  but  would  be  to  es- 
tablish a  rule  under  which  the  life  tenant  could  destroy  the  estate  in 
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the  remainder  by  simply  insisting  that  he  did  not  understand  t 
legal  effect  of  the  evidence  of  title  under  which  he  entered. 

If  appellee  was  entitled  to  compensation,  the  court  could  not  gi 
it,  as  was  done  in  this  case,  by  setting  aside  to  appellee  and  vesti 
in  her  the  title  to  another  specific  piece  of  property,  the  legal  title 
which  is  in  appellants.  There  is  no  power  in  a  court  of  equity 
thus  divest  title. 

Wherefore  the  judgment  is  reversed  and  cause  remanded  wi 
directions  to  dismiss  so  much  of  the  petition  as  seeks  to  recover  f 
the  improvements  made  on  the  property  by  I.  N.  Webb. 

R.  B.  Muir,  for  appellants.    Harlan  &  Wilson,  for  appellees. 


John  W.  Hardin,  et  al.,  v.  Isaiah  Hill. 

Tender  of  Bill  of  Exceptions. 

The  appellee  Is  not  bound  to  take  notice  of  a  tender  of  a  bill 
exceptions  to  the  Judge,  and  he  la  only  bound  to  take  such  noti 
Then  such  a  bill  Is  filed  In  the  court  oil  the  day  designated  for  su< 
purpose;  and  where  the  record  falls  to  show  that  a  bill  ot  exceptfo 
was  presented  on  the  first  day  of  the  term,  or  that  the  time  was  < 
tended  to  another  day,  the  filing  of  the  same  on  some  other  day 
not  notice  to  the  appellee  ot  Its  filing. 

APPEAL  PROM  WASHINGTON  COURT  OF  COMMON  PLEAS. 
March  20,  1ST9. 
Opinion  by  Judge  Elliott: 

We  are  of  opinion  that  the  plaintiffs'  petition  in  this  action  set  o 
a  good  cause  of  action,  and  the  question  as  to  whether  there  are  at 
grounds  made  out  for  reversal  depends  for  solution  on  whether  th 
court  can  take  judicial  notice  of  the  appellants'  bill  of  exceptions. 

The  judgment  in  this  action  was  rendered  at  the  November  ten 
1877,  of  the  Washington  Court  of  Common  Pleas,  and  at  that  ter 
appellants'  motion  for  a  new  trial  was  overruled,  and  time  giw 
them  until  the  first  day  of  the  ensuing  May  term  of  the  same  cou 
to  prepare  and  file  their  bill  of  exceptions.  The  records  of  the  fir 
day  of  the  May  term  of  the  court,  1878,  do  not  show  that  any  mi 
tion  or  order  in  this  case  was  made  on  that  day,  but  the  record  dot 
show  that  on  the  6th  day  of  the  court  the  following  order  was  mat 
in  this  suit. 
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"Isaiah  Hill,  Plaintiff, 

v. 

John  W.  Hardin,  and  Isaiah  Prather,  Defendants. 

In  Ordinary. 
'The  defendants  having  on  the  first  day  of  this  term  of  this  court 
tendered  a  bill  of  exceptions  in  this  case,  and  the  court  not  having 
time  to  examine  said  bill  of  exceptions,  took  time  until  Wednesday, 
May  29,  1878,  the  sixth  day  of  the  present  term,  and  on  said  day 
the  court  took  up  and  examined,  approved  and  signed  said  bill  of 
exceptions,  and  ordered  that  the  same  be  filed  and  made  part  of  the 
record  in  this  case,  which  is  accordingly  done." 

The  record  of  the  first  day's  proceedings  of  the  May  term  of  the 
lower  court,  1878,  fails  to  show  that  any  bill  of  exceptions  was  ten- 
dered in  court,  or  that  any  further  time  was  asked  or  given  to  pre- 
pare one,  and  the  statement  on  the  6th  day  of  the  term  that  the 
bill  was  tendered  to  the  court  on  the  first  day  thereof,  in  the  absence 
of  any  evidence  of  that  fact,  can  only  mean  that  the  bill  was  ten- 
dered or  handed  to  the  judge  of  the  court,  who  had  held  it  up  till 
the  sixth  day  of  the  term,  when  he  signed  it ;  but  the  appellee  was 
not  bound  to  take  notice  of  this  tender  of  the  bill  to  the  judge.    He 
had  notice  that  the  bill  would  be  presented  on  the  first  day  of  the 
term,  and  when  no  order  had  been  made  in  it  on  that  day  the  appel- 
lee had  a  right  to  presume  that  the  appellants  had  abandoned  the 
intention  of  filing  their  bill  of  exceptions. 

Therefore,  as  the  record  fails  to  show  that  the  bill  of  exceptions 
was  presented  on  the  first  day  of  the  term,  or  that  the  time  therefor 
was  extended,  the  appellee  being  no  longer  in  court  must  be  pre- 
sumed to  have  had  no  notice  of  the  tender  or  presentation  of  the  bill 
that  was  filed  in  this  case. 

The  court  could  only  act  by  its  recorded  orders,  and  having  made 
no  order  on  the  first  day  thereof  extending  the  time  to  the  sixth  day 
of  the  term,  the  act  was  unauthorized  and  void,  and  such  bill  of  ex- 
ceptions cannot  be  taken  notice  of  by  this  court,  as  it  composes  no 
part  of  the  record ;  and  in  the  absence  of  any  bill  of  exceptions 
showing  the  evidence  and  rulings  of  the  court  we  must  presume 
that  the  verdict  and  judgment  result  from  proper  rulings  and  suffi- 
cient evidence. 
Wherefore  the  judgment  is  affirmed. 

Brown  &  Lewis,  T.  B.  Hill,  W.  C.  McChord,  for  appellants. 
W.  H.  Hayes,  L.  R.  Thurman,  for  appellee. 
18 
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§ 
Benjamin  P.  Petty  v.  John  S.  Fuqua. 


Consideration  for  Note. 

A  note  executed  in  consideration  that  the  payee  will  induce  the  re- 
delivery of  a  horse  won  at  a  game  of  cards  is  not  valid,  since  there 
is  no  consideration  to  base  it  upon.  Such  a  note  is  unenforcible  even 
in  the  hands  of  an  innocent  holder. 

APPEAL  PROM  OHIO  CIRCUIT  COURT. 

March  22,  1879. 

Opinion  by  Judge  Hines  : 

No  question  is  presented  except  as  to  the  sufficiency  of  the  evi- 
dence to  support  the  verdict.  The  proof,  without  conflict,  is  to  the 
effect  that  the  consideration  for  the  note  was  a  horse  won  by  Gross 
of  appellant  at  a  game  of  cards.  Conceding"  the  existence  of  every 
fact  that  the  jury  may  have  found  from  the  evidence,  yet  we  are  of 
the  opinion  the  judgment  and  verdict  are  unauthorized.  It  matters 
not  that  the  horse  was  transferred  by  Gross  to  Hedden,  as  the  jury 
may  have  found,  and  that  the  note  was  executed  to  Hedden  in  con- 
sideration of  his  having  secured  or  induced  the  re-delivery  of  the 
horse  to  appellant ;  nor  does  it  matter  that  Hedden  surrendered  his 
claim  on  Gross  in  consideration  of  the  execution  of  the  new  note. 
Hedden  is  in  no  better  attitude  than  he  would  have  been  if  he  had 
paid  value  for  the  note  to  Gross  and  had  it  indorsed  to  him.  Petty 
could  have  recovered  the  horse  either  of  Gross  or  Hedden,  and 
there  was  therefore  no  consideration  for  the  note.  It  was  absolutely 
unenforcible,  even  in  the  hands  of  an  innocent  holder.  Brittpin  i\ 
Duling,  15  B.  Mon.  138;  General  Statutes,  pp.  495-496,  Sec.  1  and  2. 
Whatever  defense  Petty  could  have  made  to  the  note  in  the  hands 
of  Hedden  he  can  make  against  Hedden's  assignee. 

The  court  should  have  directed  the  jury  to  find  for  the  appellant. 
The  facts  of  this  case  appearing  in  the  record  do  not  bring  it  within 
Section  341  of  Civil  Code. 

Wherefore  the  judgment  is  reversed  and  cause  remanded  with 
directions  for  further  proceedings  consistent  with  this  opinion. 

Toivnsend  &  Massie,  for  appellant. 

Walker  &  Hubbard,  for  appellee. 
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Frances  Montgomery  v.  J.  P.  Murray's  Adm'rs. 

Averments  of  Administrator's  Appointment. 

Before  one  can  maintain  an  action  as  administrator  he  must  allege 
that  the  court  having  jurisdiction  to  appoint  administrators  has  ap- 
pointed him,  and  that  he  has  executed  the  required  bond,  and  ac 
cepted  the  trust. 

■ 

APPEAL  FROM  ADAIR  CIRCUIT  COURT. 

March  22,  1879. 

Opinion  by  Judge  Elliott  : 

This  action  was  brought  by  the  appellees  as  administrators  of 
James  P.  Murray,  in  the  Adair  Circuit  Court,  and  on  hearing  they 
obtained  judgment  by  default  on  a  note  for  about  $500  and  a  sale 
of  some  mortgaged  lands  for  its  payment. 

The  only  allegations  that  appellees  have  a  right  to  sue  as  admin- 
istratrix and  administrat6r  of  James  P.  Murray  are  the  following: 

"The  plaintiffs,  E.  A.  Murray  and  T.  D.  Todd,  state  that  on  the 
—  day  of ,  t8 — ,  James  P.  Murray  departed  this  life  intes- 
tate, and  that  on  the  17th  day  of  March,  1877,  they  were  duly  ap- 
pointed as  administrators,  and  they  executed  bond  and  took  oath  as 
required  by  law." 

The  statement  by  appellees  that  they  were  duly  appointed  admin- 
istrators of  J.  P.  Murray  is  a  mere  conclusion  of  law.  Before  they 
can  sustain  an  action  as  Murray's  administrators,  they  must  allege 
that  the  court,  having  jurisdiction  to  appoint  administrators,  has 
appointed  them,  and  that  they  executed  the  required  bond  and  ac- 
cepted the  trust. 

The  petition  fails  to  show  that  any  tribunal  legally  authorized  to 
do  so  has  appointed  the  appellees  to  the  fiduciary  position  assumed 
in  this  action.  They  do  not  even  state  where  James  P.  Murray  died 
domiciled,  so  that  the  court  could  determine  where  administration 
should  have  been  had  on  his  estate.  The  plaintiffs  therefore  failed 
to  allege  facts  which  authorized  them  to  sue  in  the  assumed  fiducial 
character. 

Wherefore  the  judgment  is  reversed  and  cause  remanded  for  fur- 
ther proceedings  consistent  with  this  opinion. 
T.  C.  Winfrey,  for  appellant.    Rhom  &  Jones,  for  appellees. 
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Specific  Performance. 

Where  a  title  bond  is  executed  to  convey  a  described  boundary  of 
land  at  a  given  price,  and  it  was  agreed  and  stated  that  the  boundary 
contained  72%  acres  and  eleven  poles,  and  it  is  ascertained  there- 
after that  the  tract  contained  75  acres,  it  was  decreed  by  the  chan- 
cellor that  the  vendor  should  convey  all  the  tract  owned  by  him  in- 
cluded in  the  bond,  but  that  the  vendee  should  pay  the  vendor  for 
the  extra  land  received. 

Discretion  of  Court. 

The  court  has  a  large  discretion  in  enforcing  the  specific  execution 
of  contracts,  and  the  court  of  appeals  will  not  reverse  in  the  absence 
of  the  abuse  of  such  discretion. 
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March  25,  1879. 

Opinion  by  Judge  Elliott: 

On  the  28th  day  of  August,  1876,  the  appellants  sold  and  exe- 
cuted their  title  bond  to  convey  to  appellee  a  described  boundary  of 
land  at  the  price  of  $3,300.  It  was  agreed  and  so  stated  that  the 
boundary  contained  7234  acres  and  11  poles. 

Afterward  it  was  ascertained  that  the  tract  contained  about  75 
acres,  and  under  the  plea  that  there  was  a  mistake  in  the  boundary 
of  the  bond  appellants  took  possession  of  about  three  acres  of  the 
land  and  tendered  a  deed  to  appellee  for  the  balance.  Appellee  re- 
fused to  accept  the  deed,  and  brought  this  suit  for  a  specific  execu- 
tion of  the  contract. 

The  evidence  conduces  to  prove  that  at  the  time  the  bond  was 
executed  the  appellants  wished  to  retain  a  small  part  of  this  land, 
but  we  think  that  appellee  did  not  consent  to  exclude  any  part  of 
the  boundary,  and  if  such  agreement  was  made  it  is  ineffectual  to 
vary  the  boundaries  or  contradict  the  terms  of  the  written  agree- 
ment. But  the  evidence  conduces  to  prove  that  appellee  agreed  that 
he  only  bought  72 %  acres  and  11  poles,  and  he  appears  to  have 
thought  at  one  time  that  he  could  only  obtain  a  conveyance  for  this 
number  of  acres. 

The  chancellor  on  the  hearing  adjudged  that  the  appellants  should 
convey  all  the  tract  owned  by  them  included  in  the  bond,  but  appel- 
lee should  pay  appellants  for  all  the  land  over  72 %  acres  and  11 
poles  at  the  same  rate  that  he  was  to  pay  for  that  number  of  acres. 
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We  think  that  this  judgment  should  not  be  disturbed.  The  parol 
agreement  insisted  on  by  appellants  seems  to  have  been  made  when 
the  bond  was  executed,  and  therefore  cannot  vary  its  terms,  and 
therefore  appellee  is  entitled  to  the  boundaries  described  by  the 
bond,  but  as  he  bought  72  }4  acres  and  1 1  poles  only,  and  so  after- 
ward agreed,  and  as  both  parties  were  confident  that  the  land  em- 
braced by  the  bond  contained  only  72  and  a  fraction  acres  it  was  not 
inequitable  to  require  appellee  to  pay  at  the  same  rate  for  the  sur- 
plus land  in  the  tract.  Besides,  the  amount  is  small  compared  to  the 
price  paid,  and  as  appellee  agreed  to  pay  the  $3,300  for  the  72  and 
a  fraction  acres  it  is  not  inequitable  to  require  him  to  pay  for  the 
extra  land  in  the  boundary  purchased. 

We  think  the  appellants  have  no  right  to  complain.  They  gave 
their  covenant  for  the  boundary,  which  appellee  asked  should  be 
conveyed  to  him,  and  the  parol  agreement  on  which  they  insist 
should  have  been  inserted  in  the  bond.  If  is  said  that  appellee 
agreed  afterward  to  take  the  land  embrace*!  in  the  deed  which  ap- 
pellants tendered  him.  But  we  think  that  the  evidence  disproves 
this  assertion. 

The  court  has  a  large  discretion  in  enforcing  the  specific  execu- 
tion of  contracts,  and  we  cannot  say  that  such  discretion  has  been 
abused  in  this  case.    Wherefore  the  judgment  is  affirmed  on  the 
original  and  cross-appeals. 
R.  D.  Handy,  for  appellants.    C.  Edginton,  for  appellee.  1 


Abraham  Wright,  et  al.,  v.  Mary  Boyd. 

Title  by  Judicial  Sale. 

Where  the  court  has  jurisdiction  of  the  parties  and  the  subject- 
matter,  the  purchaser  of  land  decreed  to  be  sold  acquires  the  title, 
however  erroneous  the  judgment  may  be. 

Dower. 

Where  a  married  woman  has  consented  upon  the  record  by  an  an- 
swer sworn  to  and  filed  to  take  a  part  of  the  proceeds  of  the  sale  in 
lieu  of  her  potential  right  of  dower,  and  it  is  afterward  decreed  that 
■he  is  entitled  to  dower,  it  is  error  for  the  court  not  to  enforce  the 
agreement;  but  such  error  cannot  affect  the  purchaser.  She  is  en- 
titled out  of  the  proceeds  of  such  sale  to  receive  the  value  of  her 
dower. 

APPEAL  FROM  BATH  CIRCUIT  COURT. 

March  26,  1879. 
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Opinion  by  Judge  Pryor: 

,  In  the  original  opinion  delivered  in  this  case  it  was  distinctly 
held  that  Mrs.  Boyd  was  entitled  to  dower  in  the  lands  in  contro- 
versy, or  rather  that  had  been  sold  to  satisfy  the  debts  of  her  hus- 
band, and  the  case  was  remanded  with  directions  to  have  the  proper 
parties  brought  before  the  court  and  her  dower  assigned.  The  rule 
that  such  a  judgment  is  conclusive  upon  the  parties  to  the  contro- 
versy and  their  privies  would  certainly  estop  such  parties  from 
further  litigating  the  questions  involved  in  the  judgment  rendered, 
but  it  never  applies  to  those  who  were  not  parties  to  the  appeal  or 
privies,  and  certainly  never  applies  to  a  purchaser  of  the  property 
sold  by  the  judgment  of  the  chancellor.  So  far  as  the  purchaser  is 
concerned,  he  holds  under  the  sale  made  in  pursuance  of  the  judg- 
ment, and  is  as  much  a  privy  to  the  one  party  as  the  other.  He  ac- 
quires the  title  that  all  the  parties  to  the  record  have  unless  the 
judgment  is  void.  Where  the  court  has  jurisdiction  of  the  parties 
and  the  subject  matter  the  rule  that  the  purchaser  acquires  title, 
however  erroneous  the  judgment  may  be,  is  inexorable. 

This  was  a  proceeding  originally  instituted  to  settle  the  estate  of 
Spencer  Boyd  and  to  subject  certain  lands  devised  by  him  to  his 
son,  Cyrus  Boyd,  to  the  payment  of  debts  due  the  estate  of  the  lat- 
ter. The  land  having  been  devised  to  Cyrus  Boyd,  and  he  being  in- 
debted to  the  testator,  the  executor  asserted  a  lien  on  the  land  and 
endeavored  to  maintain  that  the  wife  of  Cyrus  Boyd  had  no  poten- 
tial right  of  dower,  and  the  court  below  so  decided. 

On  an  appeal  to  this  court  it  was  adjudged  that  she  was  entitled 
to  dower  for  the  reason  that  her  husband  had  died  after  the  rendi- 
tion of  the  judgment,  her  claim  depending  alone  upon  her  being  the 
survivor;  and  that  the  fact  of  the  husband's  indebtedness  did  not 
affect  his  title  acquired  under  the  will.  In  rendering  the  opinion  in 
that  branch  of  the  case,  the  court  asserted  her  right  to  have  dower 
assigned  her,  and  that  declaration  is  now  urged  as  settling  the 
rights  of  the  purchasers.  It  must  be  conceded  that  the  court  had 
jurisdiction  to  sell  the  land  and  to  determine  the  question  of  title, 
and  the  right  of  Mrs.  Boyd  to  any  interest  in  the  land,  either  con- 
tingent or  vested.  The  court  below  determined  that  she  had  no  po- 
tential right  of  dower,  and  Mrs.  Boyd  brought  the  case  to  this  court, 
and  that  was  one  of  the  errors  for  which  it  was  reversed.  In  fact, 
an  amended  answer  was  filed  by  the  appellee  in  the  original  case  in 
February,  1868,  alleging  that  on  the  29th  of  March,  1866,  at  the  in- 
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stance  and  request  of  the  executor  and  others,  she  had  filed  an  an- 
swer consenting  to  a  sale  on  condition  that  she  was  to  be  provided 
with  a  house  out  of  the  value  of  her  potential  right  of  dower.  This 
was  no  doubt  the  case,  and  she  was  at  that  time  endeavoring  to  se- 
cure a  part  of  the  proceeds  of  sale,  in  accordance  with  the  agreement 
between  the  parties  and  upon  the  conditions  set  forth  in  her  original 
answer. 

The  original  answer  filed  before  the  sale  of  the  land  was  to  the 
effect  that  she  was  willing  for  the  whole  of  the  land  to  be  sold,  if 
the  value  of  her  potential  right  of  dower  was  secured.  After  this 
answer  was  filed  the  court  rendered  a  judgment  of  sale,  reserving 
the  right  to  pass  upon  this  question  in  the  distribution  of  the  pro- 
ceeds of  sale.  The  court  below  erroneously  adjudged  her  not  enti- 
tled, and  therefore  no  part  of  the  proceeds  of  sale  was  allotted  to 
her.  This  court,  in  passing  upon  her  rights  on  that  appeal,  did  not, 
when  deciding  that  she  was  entitled  to  dower,  anticipate  its  effect 
on  the  rights  of  the  purchasers. 

Mrs.  Boyd,  although  a  married  woman,  had  consented  upon  the 
record  by  an  answer  filed  and  sworn  to,  to  take  a  part  of  the  pro- 
ceeds of  the  sale  in  lieu  of  her  potential  right,  and  the  chancellor  had 
by  his  judgment  said,  "If  you  are  entitled  at  all,  you  shall  have  the 
money ;"  and  his  refusal  to  direct  its  payment  was  the  subject  of  the 
appeal  to  this  court.  In  order  to  present  the  claim  more  strongly  to 
the  chancellor,  she  alleged  in  the  amended  answer,  filed  in  1868,  that 
she  consented  to  the  sale  or  filed  the  answer  at  the  instance  of  the 
executor,  etc. 

It  was  simply  error  in  the  court  not  to  enforce  the  agreement  or 
give  to  Mrs.  Boyd  what  she  had  agreed  to  take,  and  this  error  can- 
not affect  the  purchaser.  If  this  were  the  first  time  the  case  had 
been  to  this  court,  and  the  chancellor  had  decided  that,  although  her 
husband  was  dead,  she  was  not  entitled  to  dower  by  reason  of  a  sup- 
posed lien  the  executor  had  upon  the  land,  and  directed  its  sale,  the 
purchaser  would  hold,  although  the  judgment  might  be  reversed, 
because  the  chancellor  had  the  jurisdiction  to  pass  on  the  questions 
raised.  Here  the  married  woman  voluntarily,  or  at  the  instance  of 
others,  appears  in  court  and  files  an  answer  consenting  to  the  sale  on 
certain  conditions.  The  sale  is  made,  and  we  know  of  no  rule  of 
law  or  equity  that  would  disturb  the  purchaser.  The  original  rec- 
ord shows,  too,  that  Mrs.  Boyd  was  in  good  faith  attempting  after 
the  sale  to  assert  her  right  to  the  proceeds,  an<*  this  was  denied. 
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She  was  entitled  out  of  the  proceeds  of  sale  to  the  value  of  he 
dower. 

An  amended  answer  and  cross-petition  has  been  filed  in  this  cas* 
still  asserting  this  right. 

The  judgment  below  is  reversed  and  cause  remanded  for  furthe 
proceedings  consistent  with  this  opinion. 

Judge  Elliott  not  sitting. 

V.  B.  Young,  W.  H.  Holt,  William  Lindsay,  for  appellants. 

Reid&  Stone,  N.  P.  Reid,  for  appellee. 


John  J.  Wise  v.  Melton  Fields  &  Wife. 
Estoppel. 

One  who  stands  by  and  knows  that  another  Is  purchasing  land  t. 
which  he  has  or  asserts  a  claim,  will  be  estopped  to  set  up  such  clals 
to  the  prejudice  of  such  purchaser. 

APPEAL  PROM  FLEMING  CIRCUIT  COURT. 
April  11,  1879. 
Opinion  by  Judge  Cofer  : 

Mrs.  Fields  states  in  her  reply  "that  defendant,  John  J.  Wise,  wa; 
present  and  had  knowledge  that  her  brother,  Marcus  S.  Wise,  was 
selling  and  conveying  to  her  the  land,  and  that  she  was  paying  fot 
it,  and  failed  to  answer  or  set  up  any  ctaim  to  the  same  in  any  form.' 
She  relies  upon  these  facts  as  an  equitable  estoppel  to  set  up  hi; 
parol  purchase,  or  any  right  growing  out  of  it  to  defeat  or  impaii 
her  right  under  that  purchase. 

To  the  reply  no  rejoinder  was  filed,  and  these  facts,  being  affirm- 
ative and  sufficient  to  estop  the  appellant,  must  for  the  purposes  ol 
this  case  be  taken  to  be  true.  One  that  stands  by  and  knows  thai 
another  is  purchasing  land  to  which  he  has  or  asserts  a  claim,  wil 
be  estopped  to  set  up  such  claim  to  the  prejudice  of  such  purchaser 
Brothers  v.  Porter,  6  B.  Mon.  106 ;  Davis  v.  Tingle,  8  B.  Mon.  539 
Judgment  affirmed. 
T.  L.  Green,  for  appellant.    Andrews  &  Sudduth,  for  appellees. 


G.  N.  Welsh,  et  al.,  v.  George  Frye,  et  al. 

Statute  of  Frauds. 

The  statute  Is  peremptory  and  conclusive  which  requires  a  memo 
randum  fn  writing  to  be  signed  at  the  close  thereof  by  the  party  tt 
be  charged  therewith,  or  by  hia  authorized  agent,  to  bind  him  upon 
the  sale  of  real  estate. 
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Pleading  Statute  of  Frauds. 

A  statement  in  the  answer  that  the  defendant  "pleads  and  relies  on 
the  statute  of  frauds  and  perjuries/'  etc.,  is  sufficient  to  entitle  him 
to  the  benefit  of  the  statute. 

APPEAL  FROM  CASEY  CIRCUIT  COURT. 

April  11,  1879. 

Opinion  by  Judge  Cofer  : 

This  record  presents  but  two  questions  which  we  deem  it  neces- 
sary to  consider,  viz:  1.  Was  there  such  written  memorandum  of 
the  sale  and  purchase  as  was  binding  upon  the  appellant  Welsh? 
2.  If  there  was  not,  has  he  become  bound  by  accepting  a  deed  or  by 
the  admissions  in  his  answer  ? 

The  memorandum  made  by  the  auctioneer's  clerk  was  not  signed 
by  any  one.  The  statute  requires  a  memorandum  in  writing,  and 
that  it  shall  be  signed  at  the  close  thereof  by  the  party  to  be  charged 
therewith,  or  by  his  authorized  agent.  Sec.  1,  Chap.  22,  and  Sec. 
26,  Chap.  21,  General  Statutes.  This  statutory  provision  is  peremp- 
tory and  conclusive. 

There  is  some  conflict  in  the  evidence  upon  the  question  whether 
the  deed  was  accepted.  Frye  and  his  two  sons  testified  that  Welsh 
told  them,  or  stated  to  others  in  their  presence,  that  the  deed  had 
come  through  and  was  all  right,  and  there  is  some  evidence  that 
Welsh  offered  to  sell  or  to  rent  the  land. 

On  the  other  hand  Welsh  testifies  that  he  did  not  accept  the  deed, 
and  that  he  did  not  state  to  Frye  or  his  sons  that  the  deed  was  all 
right. 

The  evidence  shows  without  contradiction  that  Welsh  objected  to 
the  amount  agreed  to  be  paid  to  Frye  and  wife  for  the  homestead 
and  potential  right  to  dower,  and  informed  the  trustee  that  he  would 
not  consent  to  it ;  and  that  he  was  informed  by  the  trustee's  attor- 
ney that  he  was  not  expected  to  agree  to  it ;  that  that  agreement  was 
made  by  the  trustee  on  his  own  responsibility.  That  agreement  was, 
however,  inserted  in  the  deed,  and  by  accepting  the  deed  Welsh 
would  have  become  a  party  to  the  agreement,  and  would  have  been 
estopped  to  deny  it.  It  is  true  he  is  not  a  creditor,  but  he  attended 
the  sale  as  the  representative  of  the  bank  of  which  he  was  president, 
and  was  not  bound  to  accept  a  deed  containing  a  stipulation  he  had 
not  agreed  to,  and  which,  though  not  affecting  him  individually, 
wight,  through  his  relation  to  the  bank,  affect  it. 
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Having  declared,  as  all  agree,  he  would  not  consent  to  the  agre 
ment  between  Frye  and  wife  and  the  trustee,  if  he  acted  consistent 
he  must  have  declined  to  accept  a  deed  in  which  that  agreement  wi 
expressly  stated  as  one  of  the  terms,  and  his  declaration  made  wh< 
informed  of  the  agreement  goes  far  to  corroborate  his  statemei 
that  he  did  not  accept  the  deed. 

What  he  offered  to  sell  or  to  rent  the  land  for  is  not  at  all  incoi 
sistent  with  his  refusal  to  accept  the  deed.  These  offers  were  mac 
before  he  knew  that  the  deed  contained  the  objectionable  provisio: 
if  his  statement  of  the  time  when  it  came  to  his  hands  is  true,  an 
there  is  nothing  to  contradict  that  except  the  statements  he  is  sai 
to  have  made  to  Frye  and  his  sons.  According  to  his  statement  r 
did  not  receive  the  deed  until  four  or  five  days  after  it  ought  t 
have  reached  Danville,  and  on  the  same  day  he  informed  one  of  h 
attorneys  that  he  would  not  accept  it,  and  on  the  next  day  he  place 
it  in  their  hands  to  be  returned,  with  the  information  that  he  woul 
not  accept  it  because  of  the  objectionable  feature  concerning  th 
homestead  and  dower. 

He  is  still  further  corroborated  by  the  fact  that  the  trustee  sue 
to  compel  him  to  accept  the  deed,  and  in  the  petition  alleged  that  h 
refused  to  accept  it,  and  repeated  the  statement  in  his  answer  to  th 
suit  of  the  bank.  That  statement  has  been  stricken  out  of  the  peti 
tion,  but  still  remains  in  the  answer,  and  was  accepted  and  rata 
ated  by  Frye,  and  is  wholly  inconsistent  with  his  testimony. 

The  evidence  of  Welsh's  declaration  to  Mr.  Rhodes  that  he  coul 
not  accept  the  deed  was  competent.  The  simple  manual  possessioi 
of  the  deed  sent  to  him  through  the  mail  was  not  an  acceptance 
that  required  the  assent  of  his  mind,  and  his  declaration  made  a 
the  time,  and  before  any  controversy  had  arisen  was  the  best  evi 
dence  of  his  intention.  We  are  therefore  constrained  to  the  conclu 
sion  that  Welsh  did  not  accept  the  deed. 

This  court  has  repeatedly  decided  that  in  suing  on  a  contrac 
which  the  statute  requires  to  be  in  writing  the  petition  must  shov 
that  it  is  in  writing.  Rocker  v.  Gentry,  3  Met.  463 ;  Smith  v.  Fah 
15  B.  Mon.  443 ;  Byassee  v.  Reece,  4  Met.  372. 

The  petition  did  not  show  that  such  a  writing  as  is  required  b; 
the  statute  had  been  executed,  and  was  therefore  defective.  Th 
original  answer  admitted  the  purchase,  and  it  is  contended  that  th 
statute  was  not  therein  sufficiently  pleaded,  and  consequently  tha 
tiie  answer  furnishes  the  necessary  written  evidence  of  the  contraci 
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Without  stopping  to  inquire  whether  under  our  decisions  such  a 
contract  can  be  enforced  on  the  admissions  of  the  answer  without 
the  express  consent  of  the  defendant,  even  though  the  statute  be 
not  pleaded,  we  are  of  the  opinion  that  the  statute  was  sufficiently 
pleaded.    There  is  but  a  single  provision  of  the  statute  which  has 
any  application  to  the  contract  set  forth  in  the  petition,  and  the 
statement  in  the  answer  is  that  he  "pleads  and  relies  on  the  statute 
of  frauds  and  perjuries,"  etc.    This  was  sufficient  to  entitle  the  de- 
fendant to  the  benefit  of  the  statute ;  and  even  if  it  was  not  it  was 
certainly  an  attempt  to  plead  it,  and  the  amended  answer  is  full  and 
formal  and  cures  the  defect.    And  this,  too,  although  the  rule  may 
be  that  a  defendant  who  answers  and  admits  the  contract  cannot  bv 
a  subsequent  answer  take  advantage  of  the  statute.    That  rule  can 
only  apply  when  in  the  original  answer  there  is  no  attempt  to  plead 
the  statute.    If  this  were  not  so  then  a  defendant  intending  all  the 
time  to  seek  the  protection  of  the  statute  might  lose  his  right  by  an 
unskilful  plea,  and  be  unable  to  regain  it  by  an  amendment  offered 
the  next  day  or  even  the  next  hour. 

Under  our  liberate  practice  a  party  is  not  thus  to  lose  a  right 
specially  secured  to  him  by  a  salutary  statute.  We  are  therefore 
constrained  to  reverse  the  judgment  and  remand  the  cause,  with  di- 
rections to  dismiss  the  petition  of  the  trustee,  and  for  further  proper 
proceedings  in  the  other  case. 
Vamvinkle  &  Rodes,  Durham  &  Jacobs,  for  appellants. 
Russell  &  Arritt,  for  appellees. 


Martin  Scott,  et  al.,  v.  W.  T.  Scott  Ex'x. 
Thomas  B.  Scott,  et  al.,  v.  Same. 

Newly  Discovered  Evidence. 

Even  if  diligence  has  been  shown  in  trying  to  discover  evidence,  a 
new  trial  will  not  be  granted  on  account  of  newly  discovered  evi- 
dence which  is  merely  cumulative. 

Weight  of  Evidence. 

The  court  of  appeals  will  only  reverse  the  finding  of  the  lower 
court  on  the  evidence  when  it  is  palpably  against  the  evidence. 

APPEAL   FROM   JESSAMINE   CIRCUIT   COURT. 

April  12,  1879. 
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Opinion  by  Judge  Hikes: 

After  the  expiration  of  the  term  at  which  a  judgment  is  enteri 
the  court  has  no  power  to  vacate  or  modify  it  except  for  the  folloi 
ing  reasons : 

1.  Newly  discovered  evidence,  material  for  the  party  applyin 
which  he  could  not  with  reasonable  diligence  have  discovered  ai 
produced  at  the  trial. 

2.  When  the  party  against  whom  the  judgment  was  render 
was  constructively  summoned  and  did  not  appear  to  the  action. 

3.  For  misprision  of  the  clerk. 

4.  For  fraud  practiced  by  the  successful  party  in  obtaining  tl 
judgment. 

5  For  erroneous  proceedings  against  an  infant,  married  woraa 
cr  person  of  unsound  mind,  when  the  condition  of  such  defendai 
does  not  appear  in  the  record,  nor  the  error  in  the  proceedings. 

6.  For  the  death  of  one  of  the  parties  before  judgment. 

7.  From  unavaoidable  casualty  or  misfortune,  preventing  the  pari 
from  appearing  or  defending. 

8.  For  errors  in  a  judgment,  shown  by  an  infant  within  tweh 
months  after  arriving  at  full  age. 

Sees.  369,  371,  373,  and  579,  Myers'  Civil  Code. 

The  petitions  in  these  cases  present  only  three  of  these  ground 
to  wit :  the  first,  second  and  fifth.  As  to  the  second  ground  the  part 
constructively  summoned  was  Samuel  Scott.  The  petition  and  th 
record  show  that  lie  appeared  in  the  former  action  and  made  di 
fense  in  this  court.  As  to  the  fifth  ground  relied  upon,  the  fact  th« 
Mrs.  Nancy  E.  Estill  was  a  married  woman  appeared  from  the  fac 
of  the  record  and  pleadings  in  the  original  action. 

It  only  remains  to  inquire  whether  the  first  ground,  that  of  newl 
discovered  evidence,  is  tenable.  It  is  doubtful  whether  the  petition 
allege  or  whether  the  proof  shows  that  the  newly  discovered  ev: 
dence  might  not  have  been,  by  the  exercise  of  reasonable  diligenct 
produced  on  the  trial  of  the  original  action.  So  far  as  the  $1,20 
certificate  is  concerned,  not  only  was  it  in  controversy  in  the  fir; 
action,  and  thereby  the  attention  of  appellants  directed  to  it,  bv 
there  is  nothing  either  in  the  petitions  in  these  cases  or  in  the  proo 
to  show  that  any  effort  to  trace  it  or  to  find  the  correspondence  cor 
nected  with  it,  was  ever  made  until  the  time  of  its  discovery.  |Whe 
search  was  made  for  the  letter  it  was  found  in  the  possession  of  th 
party  to  whom  it  was  addressed,  and  where  one  would  natural! 
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presume  it  to  be.  But  waiving  this,  and  the  further  consideration 
that  all  this  evidence  is  merely  cumulative,  it  appears  to  us  that  the 
judgment  should  not  be  disturbed.  The  issues  presented  are  purely 
legal  issues,  questions  of  fact  purely  cognizable  by  a  jury,  and  in 
such  cases  it  is  a  well  established  rule  of  practice  in  this  court  not 
to  disturb  the  finding  of  the  court  below  unless  it  is  palpably  against 
the  evidence.  We  should  find  as  a  fact,  in  support  of  the  judgment, 
everything  the  evidence  strongly  conduces  to  prove.  Admitting, 
then,  the  sufficiency  of  the  petitions,  it  appears  that  the  finding  of 
the  court  below  is  not  so  palpably  against  the  weight  of  evidence  as 
to  authorize  a  reversal. 

We  think  it  clear  that  the  depositions  of  Samuel  and  Martin 
Scott  were  properly  excluded.  Sec.  25,  Chap.  37,  General  Statutes. 
The  right  of  the  executrix  of  W.  L.  Scott  to  sue  and  recover  on 
the  note  executed  to  W.  L.  Scott  as  executor  of  Thomas  B.  Scott 
cannot  now  be  questioned.  The  point  was  made  on  the  first  appeal 
and  expressly  decided.  But  whether  the  point  was  expressly  de- 
cided or  not  is  immaterial,  for  being  in  issue  and  all  the  facts  known 
to  the  parties  as  fully  as  now,  that  matter  is  concluded  by  the  deci- 
sion referred  to. 

As  to  the  petition  in  Thomas  B.  Scott  v.  W.  L.  Scott's  Ex'x,  it  is 
sufficient  to  say  that  many  of  the  grounds  relied  upon  do  not  au- 
thorize a  bill  of  review  under  the  sections  of  the  code  heretofore 
referred  to,  and  that  the  modification  of  the  judgment  to  the  extent 
of  $500  appears  to  be  substantially  correct.  Conceding  that  the 
newly  discovered  evidence  in  regard  to  this  matter  authorizes  the 
court  to  entertain  the  petition,  the  judgment  of  the  court  upon  it  is 
not  so  palpably  against  the  weight  of  the  evidence  as  to  justify  a 
reversal  on  the  cross-appeal  of  the  executrix. 

Entertaining  these  views  we  deem  it  unnecessary  to  notice  other 
minor  points  made  by  counsel.  Wherefore  the  judgment  of  the 
court  below  dismissing  the  petition  of  Martin  Scott  v.  W.  L.  Scott's 
Ex'x,  as  well  as  the  judgment  allowing  the  credit  of  $500  in  the  suit 
of  Thomas  B.  Scott  v.  W.  L.  Scott's  Ex'x,  are  affirmed. 
Houston  &  Buckner,  for  appellants.   J.  S.  Bronough,  for  appellee. 


WoRDEN  P.  HOHN  V.  H.  C.  MlDDLETON. 

Recovery  for  Services  in  Building. 

If  the  owner  in  violation  of  his  contract  failed  to  erect  a  house,  he 
la  liable  for  the  value  of  the  contractor's  services  rendered  in  super- 
intending and  advising  in  its  erection  as  far  as  it  has  been  erected. 
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Allegations  in  Petition. 

While  a  petition  for  services  rendered  is  defective  when  It  fails 
aver  the  value  of  such  services,  it  Is  sufficient  to  support  a  verdi 
as  It  states  a  cause  of  action. 

APPEAL  FROM  JEFFERSON  COURT  OF  COMMON  PLEAS. 

April  12,  1S79. 

Opinion  by  Judge  Cofer: 

The  appellee  undertook  to  superintend  the  erection  of  the  por! 
house,  and  for  his  services  and  advice  in  so  doing  the  appeltai 
bound  himself  to  lease  an  undivided  one-half  interest  in  it  to  tl 
appellee  for  five  years  at  an  annual  rental  equal  to  six  per  cent,  c 
one-half  the  agreed  value  of  the  ground,  and  one-half  the  cost  ( 
the  building. 

If  the  appellant,  in  violation  of  his  contract,  failed  to  erect  ft 
house,  he  is  liable  for  the  value  of  the  appellee's  services  rendere 
in  superintending  and  advising  in  its  erection,  as  far  as  it  has  bee 
erected.  And  if  the  house  completed  would  have  been  worth 
rental  greater  than  that  the  appellee  was  to  have  paid,  he  is  liabl 
for  that  also ;  but  no  foundation  was  laid  in  the  pleadings  for  am 
thing  more  than  a  nominal  recovery  on  that  ground. 

The  allegations  in  respect  to  appellee's  services 'we  regard  as  sui 
ficient  to  support  a  verdict  and  judgment  for  their  value.  He  a 
leges  that  he  rendered  services  in  superintending  the  erection  of  th 
building,  and  while  the  petition  was  defective  in  not  stating  th 
value  of  the  services,  it  still  presented  a  cause  of  actioi 
Wintersmith  v.  Tabor,  5  Bush  105.  That  no  judgment  could  hav 
been  rendered  by  default  for  the  services  does  not  prove  that  th 
petition  would  have  been  bad  on  demurrer,  or  will  not  support 
verdict.  It  is  better  pleading,  however,  to  state  the  value  of  sen 
ices  sued  for,  and  the  court  on  motion  of  the  appellant  might  hav 
required  the  pleading  to  be  amended  by  stating  the  value  of  th 
services. 

But  no  recovery  beyond  nominal  damages  could  be  had  on  th 
petition  as  it  stands  for  the  failure  to  complete  the  house,  so  th; 
the  appellee  might  enjoy  the  lease.  Whether  he  has  sustained  mor 
than  nominal  damages  depends  upon  the  question  whether  the  a< 
tual  rental  value  of  the  one-half  of  the  house  would  have  bee 
greater  than  the  sum  the  appellee  would  have  been  compelled  to  pa 
under  the  terms  of  the  lease.     And  in  order  to  show  a  right  to  n 
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cover,  that  the  lease  would  have  been  worth  more  than  the  sum 
agreed  to  be  paid  should  have  been  averred. 

Xo  sufficient  foundation  for  a  recovery  on  account  of  the  loss  of 
the  ice  was  laid  in  the  petition.  That  the  appellant  promised  to 
complete  the  house  without  delay,  and  suggested  and  advised  the 
appellee  to  put  up  ice,  which  was  lost  in  consequence  of  the  failure 
to  complete  the  house  as  promised,  did  not  make  the  appellant  an 
insurer  of  the  ice  or  render  him  liable  for  its  loss  in  consequence  of 
a  lack  of  the  shelter  the  house,  if  completed,  would  have  afforded. 
If  the  appellant  failed  to  provide  shelter  for  the  ice  the  appellee 
should  have  provided  it  himself,  or  have  shown  that  he  could  not 
do  so. 

But  the  allegations  as  made  do  not  show  that  the  appellant  would 
be  liable  even  though  the  ice  could  not  have  been  saved  by  proper 
effort  on  the  part  of  the  appellee.  We  do  not  understand  the  peti- 
tion as  containing  an  allegation  that  the  appellant  made  a  new  prom- 
ise in  connection  with  his  suggestion  and  advice  to  put  up  ice,  that 
he  would  complete  the  house  without  delay.  We  understand  the 
appellee  to  refer  to  the  promise  made  in  the  contract  originally  en- 
tered into,  and  this  certainly  did  not  authorize  him  to  put  up  ice, 
relying  on  the  completion  of  the  house  to  save  it  from  loss. 

All  that  part  of  the  petition  relating  to  ice  should  have  been 
stricken  out. 

Xor  does  the  petition  show  a  right  to  recover  for  lost  time,  as 
such.  But  the  appellee  had  undertaken  to  superintend  the  erection 
of  the  building  and  was  bound  to  hold  himself  in  readiness  to  do  so 
at  any  and  all  times  until  advised  of  appellant's  purpose  not  to  com- 
plete it,  and  time  lost  while  waiting  to  superintend  the  work  when- 
ever the  appellant  should  conclude  to  go  on  with  it  should  be  taken 
into  the  account  in  estimating  the  value  of  his  services. 

The  court  erred  in  its  second  general  instruction  in  failing  to  fur- 
nish the  jury  with  the  criterion  of  damages. 

They  should  have  been  told  that  if  they  found  for  the  plaintiff 
they  should  find  the  value  of  the  appellee's  services  in  superintend- 
ing the  erection  of  the  building,  and  that  if  he  was  kept  idle  while 
waiting  for  the  appellant  to  go  on  with  the  work  they  should  take 
time  so  lost  into  account  in  estimating  the  value  of  his  services,  un- 
less the  work  was  suspended  because  it  was  not  reasonably  con- 
venient to  the  appellant  to  go  on  with  it,  in  which  case  no  recovery 
could  be  had  for  time  lost  while  the  work  was  suspended. 
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Wherefore  the  judgment  is  reversed  and  the  cause  is  remanded 
for  a  new  trial  upon  principles  not  inconsistent  with  this  opinion. 

Elliott  &  Atchison,  Lane  &  Harrison,  William  Lindsay,  for  ap- 
pellant 

C.  H.  Gibson,  for  appellee. 


i"  > ; 


Job  S.  Arnold  z\  William  Maiden. 

Breach  of  Warranty  of  Title. 

No  breach  of  the  covenant  of  warranty  of  title  can  occur  until  there 
has  been  an  eviction,  and  before  one  can  recover  on  account  of  such 
breach  he  must  aver  and  prove  that  he  has  been  evicted. 

APPEAL  FROM  OHIO  CIRCUIT  COURT. 

April  17,  1879. 

Opinion  by  Judge  Pryor  : 

We  do  not  understand  that,  in  a  case  where  the  vendee  enters 
under  a  conveyance  either  with  a  general  or  special  warranty  of  title, 
a  breach  occurs  until  there  has  been  an  eviction.  The  contract  or  deed 
may  be  cancelled  upon  a  proper  state  of  pleading  alleging  a  want 
of  title,  fraud,  etc.,  on  the  part  of  the  vendor,  but  here  there  is  an 
effort  to  recover  on  the  covenant  of  warranty  upon  the  idea  that  the 
appellee  has  been  ejected  from  the  premises  by  reason  of  a  para- 
mount title.  The  fair  construction  of  the  breach  alleged  is  that  a 
third  party  held  a  lien  on  the  land  for  the  purchase-money,  and  a 
judgment  having  been  rendered  to  sell,  it  amounts  to  an  eviction. 
The  answer  denies  that  there  has  been  an  eviction,  and  the  mere 
fact  that  a  lien  is  about  to  be  enforced  is  not  a  breach  of  the  bond 
or  an  eviction.  The  vendor  may  pay  the  purchase-money  or  remove 
the  encumbrance.  What  the  record  enforcing  the  lien  may  show 
does  not  appear,  but  it  is  certain  that  the  appellee  is  still  in  posses- 
sion so  far  as  this  record  shows  under  the  title  acquired  from  the 
appellant.  There  is  no  allegation  that  the  appellee  has  been  evicted 
from  the  premises,  and  before  an  action  can  be  maintained  where 
there  is  a  warranty  of  title  there  must  be  an  eviction. 

The  judgment  is  rezersed  and  cause  remanded  with  directions  to 
sustain  the  demurrer  to  the  petition  with  leave  to  amend. 

Mc  Henry  &  Hill,  William  Lindsay,  for  appellants. 

Walker  &  Hubbard,  for  appellee. 
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A.  J.  Beall  v.  William  Bethel. 

Pledge  of  Property. 

Where  by  the  terms  of  an  agreement  one  has  the  right  to  redeem 
real  estate  conveyed  to  secure  money  loaned  to  him,  the  holder  of 
the  title,  when  it  is  not  redeemed,  may  by  a  proper  pleading  have 
the  property  sold  to  pay  the  money  for  which  it  was  pledged. 

APPEAL  FROM  HARDIN  CIRCUIT  COURT. 

April  17,  1879. 

Opinion  by  Judge  Pryor  : 

If  by  the  terms  of  the  agreement  between  Beall  and  the  appellee 
he  had  the  right  to  redeem  the  houses,  or  rather  if  they  were  merely 
pledged  to  the  appellee  for  the  purpose  of  indemnifying  him  for  the 
money  advanced,  and  there  was  a  tender  or  offer  to  redeem,  and 
the  appellee  refused,  an  action  could  be  maintained  for  the  prop- 
erty itself. 

The  appellee  only  denies  the  title  of  the  appellant,  and  does  not  at- 
tempt to  rely  on  the  pledge  made  or  ask  that  he  be  first  paid  before 
the  possession  is  delivered.  That  he  might  by  a  proper  pleading 
have  the  property  sold  to  pay  the  money  for  which  it  was  pledged 
there  can  be  no  doubt. 

The  bailment  is  not  even  pleaded,  and  there  is  no  attempt  to  en- 
force the  lien  if  any  exists.  As  to  the  issue  of  fact  this  court  gives 
no  opinion,  and  can  only  say  that  from  the  plaintiff's  proof,  if 
true,  he  was  entitled  to  recover.  The  judgment  is  reversed  and  cause 
remanded  for  further  proceedings.  The  appellee  should  be  allowed 
to  amend  and  enforce  his  lien  in  equity  if  he  has  any.  The  question 
as  to  whether  his  purchase  was  absolute  or  not  is  left  undetermined. 
Wilson  &  Hobson,  for  appellant. 


John  B.  Blankenship  v.  Commonwealth. 

forfeiture  of  Bail  Bond. 

Where  a  person  accused  of  crime  fails  to  comply  with  his  bond  the 
court  is  required  to  direct  the  fact  to  be  entered  on  the  record,  and 
thereupon  the  bail  bond  is  forfeited,  and  the  clerk  has  no  authority, 
before  an  order  of  forfeiture,  to  dispose  of  it  as  required  by  law  in 
case  of  forfeiture.  There  is  no  right  of  recovery  on  such  a  bond 
until  after  forfeiture  is  ordered. 

19 
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APPEAL  FROM  OHIO  CRIMINAL.  COURT. 

April  IT,  1879. 

Opinion  by  Judge  Pryor: 

While  an  action  may  be  maintained  on  the  bond  in  the  name  ■ 
the  commonwealth,  it  cannot  be  properly  brought  until  there  is 
breach,  and  the  evidence  necessary  to  sustain  the  breach  is  foui 
alone  in  the  Code. 

Sec.  93,  Criminal  Code,  provides,  in  substance,  that  where  tl 
accused  fails  to  comply  with  his  bond  "the  court  must  direct  the  fa 
to  be  entered  on  the  record,  and  thereupon  the  bail  bond  or  tl 
money  deposited  in  lieu  of  bail  is  forfeited.  The  court  may  ha> 
declined  to  forfeit  the  bond  for  reasons  not  appearing  in  the  recor 
and  the  only  evidence  of  the  breach  is  the  entry  that  the  accused  fai 
ing  to  appear  therefore  the  bond  is  forfeited.  Suppose,  in  this  ii 
stance,  the  accused  had  deposited  the  money  in  lieu  of  person, 
security,  as  he  had  the  right  to  do,  would  the  clerk  be  authorize 
before  an  order  of  forfeiture  to  pass  it  to  the  credit  of  the  jury  fun 
or  dispose  of  it,  as  required  by  law  in  case  of  a  forfeiture?  We  thiri 
not,  and  for  the  reason  that  the  bond  has  not  been  forfeited  thei 
is  no  right  of  recovery  until  the  forfeiture  is  ascertained,  and  th: 
must  be  entered  of  record  and  precede  any  action,  by  motion  or  othei 
wise,  on  the  part  of  the  commonwealth  to  recover  from  the  suret 
or  the  clerk,  if  the  money  in  lieu  of  bail  has  been  deposited  wit 
him. 

The  judgment  below  is  therefore  reversed  with  directions  to  di; 
miss  the  petition. 

McHenry  &■  Hill,  for  appellant. 


City  of  Bowling  Green  v.  Harmon  &  Elrod. 

Recovering  Taxes  Paid. 

A  payment  of  taxes  Illegally  assessed  will  not  prevent  the  recover 
of  the  money  back,  If  paid  In  Ignorance  that  the  law  or  ordinanc 
under  which  payment  was  made  was  Illegal. 

APPEAL   FROM   WARREN  COURT   OF   COMMON   PLEAS. 
May  8,  1879. 
Opinion  by  Judge  Pryor  : 

The  doctrine  has  been  long  established  in  this  state  that  a  Daymen 
of  taxes  illegally  assessed  will  not  preclude  the  party  from  recovei 
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ing  the  money  back,  if  in  ignorance  at  the  time  of  payment  that  the 
law  or  ordinance  under  which  payment  had  been  made  was  illegal. 
Underwood  v.  Brockman,  4  Dana  309 ;  Ray  &  Thornton  v.  Bank  of 
Kentucky,  3  B.  Mon.  510;  City  of  Covington  v.  Powell,  2  Met.  226. 
A  voluntary  payment  made  with  a  knowledge  of  the  legal  rights  of 
the  party  will  prevent  such  a  recovery,  and  if  the  claim  of  the  ap- 
pellees, when  tested  by  this  rule,  is  brought  within  it,  the  judgment 
below  was  erroneous  and  should  be  reversed.    That  the  assessment 
was  illegal  must  be  conceded,  and  from  the  facts  of  this  case  the  con- 
clusion is  inevitable  that  the  payment  was  involuntarily  made.    The 
right  of  the  city  to  collect  the  taxes  had  been  asserted  against  the 
appellees  by  reason  of  the  assessment  made,  notwithstanding  their 
protest  at  the  time  that  their  property  was  not  liable  to  be  taxed  for 
city  purposes.    The  latter  had  certainly  denied  the  rights  of  the 
city  to  include  this  property  within  the  corporate  limits  for  the 
purposes  of  taxation,  and  was  compelled  at  one  time  to  make  pay- 
ment by  reason  of  an  actual  levy. 

It  is  to  be  presumed  that  Lucas  and  McNeal  were  the  city  col- 
lectors and  authorized  to  coerce  payment;  at  least  their  right  to 
receive  the  money  has  not  been  questioned.  The  property  of  the 
appellees  had  been  assessed.  The  collector  was  demanding  the  taxes, 
and  had  no  discretion  with  reference  to  the  issue  attempted  to  be 
made  by  the  appellees.  The  latter  had  certainly  denied  the  right  of 
the  city  to  coerce  payment,  and  permitted  at  one  time  this  property  to 
be  levied  on.  Those  in  authority  had  advised  them  to  pay  and 
await  the  decision  of  the  court  in  a  similar  case  where  the  question 
would  be  finally  settled.  Under  some  circumstances  it  cannot  be 
said  that  the  payment  was  voluntarily  made  and  all  remedy  with- 
held, when  the  imposition  of  the  burden  was  manifestly  illegal. 

If  the  money  was  not  paid  in  this  case  under  coercion  it  necessarily 
follows  that  the  party  aggrieved  must  first  require  his  property  to 
be  levied  on,  and  then  protest  against  the  illegal  demand.  The 
appellees  had  at  all  times  denied  the  validity  of  the  assessment.  The 
tax  collector  was  demanding  the  money,  and  a  refusal  to  pay  would 
have  compelled  the  officer  to  make  the  levy.  The  payment  was  made 
to  prevent  such  coercion,  and  being  clearly  illegal,  it  cannot  be  said  to 
have  been  a  waiver  of  the  appellees'  right  to  demand  the  restitution 
of  their  money.  That  portion  of  the  opinion  in  the  case  of  the  City 
of  Bowling  Green  v.  Gaines,  in  which  this  question  is  discussed,  is 
so  modified  as  not  to  require  an  actual  levy  on  the  property  or  the 
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ir  to  be  in  his  hands  at  the  time,  in  order 
iry  payment. 

.  Htnes,  for  appellant. 
,  for  appellees. 


Parks  v.  Commonwealth.  . 

atmcdoiu, 

ower  of  a  trial  court  In  a  criminal  case  to  g 
al  Instructions  after  the  argument  Is  begun. 
oper  case  to  exercise  this  power  to  avoid  In: 
as  well  as  to  the  commonwealth. 

FROM   LOGAN  CIRCUIT  COURT. 
May  1,  1879. 


for  a  new  trial  were  assigned.  This  coi 
ire  into  either  the  first  or  third.  Terrell 
sh  246;  Kennedy  v.  Commonwealth,  14  Bi 
mwealth,  12  B.  Mon.  369. 
is  as  follows:  "That  the  court  erred  to  t 
dant  in  giving  additional  instructions  to  I 
.tiff  after  the  argument  had  begun,  and  one 
:1  had  concluded  his  argument  to  the  jur 
ovides  that  "The  court  shall  on  the  motion 
e  any  argument  to  the  jury,  instruct  the  jl 
to  the  case,  which  shall  always  be  given 
bserved  that  the  objection  is  not  to  the  foi 
ruction,  but  to  the  fact  that  it  was  given  afi 
nt  to  the  jury  was  commenced, 
e  legislature  meant  to  declare  an  unbendi 
forbid  the  giving  of  any  instruction  afi 
need.  Such  a  rule  would  be  most  incc 
of  advancing,  would  hinder  and  retard  t 
ce.  It  is  not  always  possible  in  the  hurry 
ope  and  bearing  of  all  the  facts  of  a  case,  a 
:y  all  the  points  upon  which  it  may  be  prop 
i  it  must  often  be  necessary  in  order  to  secu 
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a  correct  verdict  to  give  an  additional  instruction  in  order  to  cover 
sane  point  which  escaped  the  court  until  the  argument  is  commenced. 
Power  to  correct  errors  and  omissions  of  the  kind  indicated  must 
often  be  necessary  to  avoid  injustice  to  the  prisoner  as  well  as  to  the 
Commonwealth.  We  therefore  conclude  that  all  that  was  intended 
was  that  the  court  shall,  before  the  argumerit  commences,  give  in- 
structions as  far  as  it  then  occurs  or  is  suggested  to  the  court  that 
instructions  are  necessary  in  order  to  present  the  case  fully  and 
fairly  to  the  jury,  and  that  when  this  has  been  done  the  court  may, 
in  the  further  progress  of  the  case,  give  such  additional  instructions 
as  may  seem  to  be  demanded  to  insure  a  correct  finding  by  the  jury. 

We  are  therefore  of  the  opinion  that  the  court  did  not  err  to  the 
prejudice  of  appellant  in  giving  an  additional  instruction,  the  cor- 
rectness of  which  is  not  called  in  question  after  the  argument  had 
commenced. 

Judgment  affirmed. 

Galladay  &  Frazier,  for  appellant.    Moss,  for  appellee. 


H.  K.  Pusey,  et  al.,  v.  Meade  County. 

Suit  against  a  County. 

Persons  contracting  with  commissioners  appointed  to  act  for  the 
county  are  bound  at  their  peril  to  know  the  extent  of  their  authority 
to  contract. 

Action  of  Levy  Court  Necessary  to  Bind  County. 

The  county  cannot  bind  itself  for  the  erection  of  a  bridge  except 
through  the  action  of  the  levy  court,  evidenced  by  orders  of  record; 
but  such  court  may  render  the  county  liable  for  extras  on  such  bridge 
making  the  structure  cost  more  than  the  original  contract  price,  by 
ratifying  recommendations  for  such  extras  made  by  its  commission- 
ers, and  the  county  thus  become  liable  to  pay  for  such  extras. 

APPEAL  PROM  MEADE  CIRCUIT  COURT. 

May  8,  1879. 

Opinion  by  Judge  Hines  : 

No  substantial  reason  is  perceived  why  an  action  may  not  be 
brought  against  a  county  eo  nomine.  The  provision  of  the  statute 
that  an  appeal  may  be  had  to  the  circuit  court  from  the  rejection  of  a 
claim  by  the  levy  court  is  not  exclusive,  and  has  never  been  so  con- 
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strued  by  this  court.  In  the  case  of  Pusey  &  Somers  v.  Mea 
County,  January  25,  1877,  this  court,  by  necessary  implication,  In 
such  a  proceeding  against  the  county  appropriate.  The  statute 
remedy  should  be  held  as  cumulative  only. 

The  petition  and  exhibits  show  that  the  original  contract  betwe 
the  county  and  appellants  limited  the  county's  liability  to  $800,  a 
that  for  the  remainder  of  the  contract  price  appellants  were  to  lo 
to  private  subscription.  That  the  commissioners  appointed  to  ; 
for  the  county  had  no  other  authority,  by  virtue  of  the  order 
appointment,  is  clear.  Their  agency  was  limited,  and  the  limitati 
is  conclusively  presumed  to  have  been  known  to  appellants, 
may  also  be  conceded  that  the  county  cannot  bind  itself  in  such  cas 
except  through  the  action  of  the  levy  court,  evidenced  by  orders 
record.  The  court  below  sustained  a  demurrer  to  the  petition,  a 
evidently  upon  the  idea  that  it  set  forth  no  such  enforcible  contra 

The  facts  are  that  the  commissioners,  who  under  direction  of  t 
court  closed  the  contract  for  the  erection  of  the  bridge,  finding  (i 
if  completed  according  to  the  specifications  it  would  be  comparative 
worthless,  by  written  direction  to  appellants  caused  material  alter 
tions  to  be  made.  On  the  completion  of  the  bridge  according  to  th« 
directions  the  commissioners  reported  in  writing  to  the  levy  court  t 
alterations  made  at  their  suggestion,  the  necessity  for  making  the: 
and  recommended  that  appellants  should  be  paid  for  this  exl 
outlay.  This  report  was  approved  in  general  terms  by  the  court  wi 
directions  to  pay  the  $800,  original  contract  price,  the  bridge  1 
ceived  by  the  court,  but  nothing  said  in  the  order  as  to  pay  for  t 
extra  work  done  under  the  directions  of  the  commissioners. 

On  the  refusal  of  the  court  to  pay  for  this  work  any  further  su 
than  the  $800,  this  action  was  brought  against  the  county,  demurr 
sustained  to  the  petition,  and  an  appeal  to  this  court.  The  approi 
of  the  report  was  not  partial,  but  of  all  its  facts,  and  amounted  to 
express  ratification  of  all  that  had  been  done  by  the  commissioner 
and  is  as  binding  upon  the  court  as  if  the  alterations  in  the  origii 
plan  had  been  previously  directed  by  order  of  court.  It  cannot 
questioned  that  a  specific  order  of  the  court  for  these  alterations  ai 
a  completion  in  compliance  with  such  order  would  have  render 
the  county  liable  for  the  value  of  such  improvements  or  alteratioi 
The  original  contract  stands  upon  its  own  terms,  but  the  extra  wo 
done  under  directions  of  the  commissioners,  approved  and  accept' 
by  the  court,  constitutes  a  new  contract  upon  which  the  county 
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liable  in  the  same  way  and  to  the  extent  as  it  would  have  been 
if  there  had  been  no  other  contract  between  the  county  and  the  con- 
tractors. It  is  not  essential  that  the  price  should  have  been  agreed 
upon  prior  to  the  doing  of  the  work  or  at  any  other  time.  The 
county  is  liable  for  its  value,  and  upon  this  an  issue  should  have  been 
found  and  submitted  to  the  jury.  The  impracticability  of  enforcing 
a  personal  judgment  against  the  county  necessarily  arises  here.  If 
it  should  be  determined  that  the  extra  work  has  been  done,  and  that 
the  county  is  liable  therefor,  it  will  then  be  time  enough  for  appel- 
lants to  determine  upon  a  method  for  enforcing  payment. 

Wherefore  the  judgment  is  reversed,  and  cause  remanded  with 
directions  to  overrule  the  demurrer  to  the  petition  and  for  further 
proceedings  consistent  with  this  opinion. 

W.  H.  Chelf,  James  Montgomery,  for  appellants. 

Lewis  &  Fairleigh,  for  appellee. 


Jerry  Mackey,  et  al.,  v.  E.  B.  Owsley,  et  al. 

Validity  of  City  Ordinance. 

An  ordinance  to  be  valid  must  be  published  as  required  by  charter, 
and  where  one's  relief  depends  on  an  ordinance  he  must  allege  in 
his  petition  that  the  ordinance  was  so  published. 

When  Debt  Becomes  Due. 

The  price  of  digging  a  well  is  due  when  the  well  is  completed  and 
the  work  accepted  by  the  proper  authority,  and  the  guaranty  that  it 
▼ill  produce  a  certain  amount  of  water  for  one  year  does  not  have 
the  effect  to  postpone  payment  until  the  end  of  such  year. 

APPEAL  PROM  LOUISVILLE  CHANCERY  COURT. 

May  13,  1879. 

Opinion  by  Judge  Cofer  : 

We  incline  to  the  opinion  that  the  price  of  digging  wells  is  due 
when  the  work  is  received  by  the  proper  authority,  and  an  apportion- 
ment is  made  and  warrants  issued,  unless  a  different  time  of  payment 
*s  agreed  upon.  The  ordinance  seems  to  contemplate  that  the  work 
shall  be  received  when  completed,  and  the  provision  that  the  well 
shall  continue  for  the  space  of  one  year  from  the  time  it  is  received, 
to  furnish  five  feet  of  water,  was  not  intended  to  postpone  the 
toe  of  payment,  but  to  render  the  contractor  liable  on  his  bond 
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for  the  cost  of  making"  the  well,  when  under  his  contract  and  the 
ordinance  it  was  his  duty  to  make  it.  Neither  the  charter  nor  ordi- 
nances nor  contract  in  terms  fix  the  time  of  payment,  and  conse- 
quently the  time  of  performance  on  one  side  is  the  presumed  time  for 
performance  on  the  other.  When  the  well  is  received,  and  not  till 
then,  the  one  year  during  which  the  contractor  guarantees  its  suffi- 
ciency begins  to  run,  and  as  he  is  bound  upon  his  bond  to  make  good 
that  guaranty,  there  seems  to  be  no  sufficient  reason  to  postpone 
payment. 

But  the  petition  was  fatally  defective  in  failing  to  allege  that 
the  ordinance  was  published  as  required  by  charter. 

Wherefore  the  judgment  is  affirmed. 

Lane  &  Harrison,  for  appellants. 

Young  &  Boyle,  for  appellees. 


Hale  &  Head,  et  al.,  v.  J.  A.  Grogan,  et  al. 

Attachments,  When  May  Be  Issued. 

An  attachment  can  only  be  issued  at  the  time  or  after  the  com- 
mencement of  an  action,  and  an  action  is  commenced  by  filing  the 
petition  in  the  clerk's  office  and  causing  a  summons  to  be  issued  or  a 
warning  order  made.  An  attachment  is  void  where  no  summons  has 
issued,  and  this  question  can  be  raised  by  another  creditor. 

APPEAL  FROM  CALLOWAY  CIRCUIT  COURT. 

May  13,  1879. 

Opinion  by  Judge  Pryor: 

The  question  raised  in  this  case  is,  Can  an  attachment  issue 
before  the  summons  ?  We  see  no  escape  from  the  conclusion  reached 
by  the  court  below. 

The  plaintiff  may,  at  or  after  the  commencement  of  an  action,  have 
an  attachment,  and  not  before.  An  action  is  commenced  by  filing 
in  the  clerk's  office  the  petition  and  causing  a  summons  to  be 
issued  or  a  warning  order  made.  Sees.  39-194,  Civil  Code.  There  is 
no  lis  pendens  until  a  summons  is  issued  or  a  warning  order  made, 
and  the  provisions  of  the  General  Statutes  are  not  in  conflict  with  this 
view  of  the  case,  and  if  such  was  the  case  the  provisions  of  the 
Code  of  Practice  must  control. 

The  various  actions  in  which  attachments  had  been  obtained  were 
consolidated  and  the  question  presented  as  to  the  rights  of  the 
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creditors.  Each  creditor  was  directly  interested  in  having  the  prop- 
erty or  its  proceeds  applied  to  the  payment  of  his  debt  and  we  per- 
ceive no  reason  why  in  such  a  case  one  creditor  should  not  be 
allowed  to  contest  the  right  of  priority  on  the  part  of  other  creditors, 
and  to  show  that  they  have  in  fact  no  lien  on  the  property  sold.  The 
attachment  of  the  appellants  was  void,  as  no  summons  had  issued. 

The  judgment  below  is  therefore  affirmed. 

G.  A.  C.  Holt,  William  Lindsay,  for  appellants. 

£.  Crossland,  for  appellees. 


William  Banks  v.  Commonwealth. 

Criminal  Law — Instruction. 

It  Is  not  proper  in  any  case  for  the  court  to  instruct  the  jury  that 
the  law  implies  malice  from  any  fact  or  facts  proven. 

Malice  an  Ingredient  in  Crime. 

Where  malice  is  an  essential  ingredient  in  a  crime  the  jury  should 
be  left  to  find  that  it  exists  or  does  not  exist,  the  same  as  it  Is  left 
to  them  to  find  the  killing  in  a  homicide  case. 

No  Reversal  Where  Instruction  Is  Not  Prejudicial  to  Defendant. 

Before  an  erroneous  instruction  can  be  made  the  sole  ground  of 
reversal  it  must  appear  that  it  is  at  least  probable  that  the  accused 
may  have  been  prejudiced  by  it. 

Proof  Affecting  Credibility  Only. 

Proof  that  a  witness  made  statements  when  not  on  oath  inconsistent 
with  his  sworn  testimony  is  not  substantive  evidence  as  to  the  cir- 
cumstances of  the  killing  in  a  homicide  case,  but  goes  only  to  show 
his  credibility  as  a  witness. 

APPEAL  PROM  MENIFEE  CIRCUIT  COURT. 

May  13,  1879. 

Opinion  by  Judge  Hines  : 

The  second  instruction  given  in  this  case  is  neither  accurate  in 
language  nor  correct  as  a  matter  of  law.  While  not  necessarily 
in  conflict  with  the  conclusions  reached  in  the  case  of  F arris  v.  Com- 
monwealth, 14  Bush  362,  it  is  inconsistent  with  the  reasoning  there 
employed,  which  we  recognize  to  be  correct.  The  same  instruction 
in  instance  was  approved  without  comment  in  Kriel  v.  Common- 
wealth,  5  Bush  362;  and  in  Nichols  v.  Commonwealth,  11  Bush  575, 
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was  also  proved,  apparently  upon  the  idea  that  it  could  not, 
tson  of  an  instruction  in  regard  to  manslaughter,  have  misled 
*y  to  the  prejudice  of  appellant.  The  grounds  upon  which 
inion  in  the  Farris  case  was  based  do  not  appear  to  have  b 
jgested  or  considered  by  the  court  in  the  Nichols  case.  The 
uction  condemned  in  the  Farris  case  was  clearly  misleading  ; 
ijudicial. 

While  there  are  cases  in  which  such  an  instruction  will 
awed  to  stand  because  the  error  committed  in  granting  it  is  cu 
counteracted  by  other  instructions,  it  is  not  proper  in  any  cas< 
I  the  jury  that  the  law  implies  malice  from  any  fact  or  f; 
>ven.  Malice,  being  an  essential  ingredient  in  the  crime,  sho 
left  to  be  found  by  the  jury,  as  they  are  left  to  find  the  fact 
ling.  It  is  a  matter  exclusively  within  the  province  of  the  ji 
t  it  is  not  every  erroneous  instruction  that  will  authorize  i 
irt  to  reverse.  It  ought  to  appear,  before  such  an  instruct!  01 
;de  the  sole  ground  for  reversal,  that  it  is  at  least  probable  t 
:  prisoner  may  have  been  prejudiced  by  it. 
We  affirmed  the  case  of  Frazter  v.  Commonwealth,  12  B.  M 
j,  in  which  the  instruction  denounced  in  the  Farris  case  was  gi 
:ause  it  did  not  appear  probable  that  the  accused  had  b 
ijudiced  by  the  erroneous  instruction.  There  are  two  instan 
which  this  court  should  not  reverse  for  an  erroneous  instruct 
:h  as  the  one  complained  of  here:  1.  When  there  is  no  evide 
im  which  the  jury  could  conclude  that  the  offense  committed  < 
nslaughter,  or  that  the  killing  was  done  in  self-defense;  2.  \VI 
:  instructions  as  to  manslaughter  and  self-defense  are  given 
:h  a  manner  as  to  render  it  manifest  that  the  erroneous  instruct 
regard  to  malice  could  not  have  misled  the  jury  to  the  prejuc 
the  accused. 

[n  the  case  under  consideration  the  absence  of  substantive  c 
ice  that  the  killing  was  done  in  self-defense,  or  that  it  was  d< 
sudden  heat  of  passion,  taken  in  connection  with  the  fact  t 
•  whole  law  of  self-defense  and  of  manslaughter  was  prominer 
i  clearly  presented  to  the  jury,  renders  this  otherwise  objecti' 
e  instruction  unobnoxious.  The  testimony  of  Hazelrigg, 
y  witness  to  the  killing,  which  from  his  statements  appears  to  hr 
;n  deliberate,  premeditated  and  unprovoked,  is  supported  by  ; 
isistent  with  all  the  other  facts  and  circimstances  proven  in 
;e.     Proof  that  the  witness  made  other  statements,  when  not 
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inconsistent  with  his  sworn  testimony,  is  not  substantive  evi- 
as  to  the  circumstances  of  the  killing,  but  goes  only  to  his 

>ility. 

e  instruction  as  to  the  affidavit  of  Hazelrigg  appears  to  be 

intially  correct,  and  not  prejudicial  to  the  substantial  rights  of 

ipellant. 

:  perceive  no  substantial  error  in  givmg  or  refusing  instructions. 

lerefore  the  judgment  is  affirmed. 
H.  Holt,  for  appellant.    Stone  &■  Moss,  for  appellee. 


James  B.  Sleodd  v.  W.  H.  Jessie. 


an  for  Slander. 

The  plaintiff  In  an  action  of  slander  cannot  by  averment  enlarge 
e  meaning  or  change  tbe  sense  of  the  language  actually  used  by 
e  defendant. 

e  in  Slander. 

To  constitute  slander  tbe  words.  If  spoken,  must  have  been  spoken 
ith  a  malicious  purpose,  and  while  the  mere  utterance  may  be  prima 
cle  evidence  of  malice,  still  tbe  presumption  of  malice  may  be  re- 
nted, and  hence  Is  not  to  be  conclusively  presumed  from  the  speak- 
E  of  the  words. 

iction  as  to  Malice. 

The  question  of  malice  Is  with  the  Jury  and  not  tbe  court,  and  an 

istructlon  that  malice  Is  implied  from  certain' proven  facts  Is  er- 


APPEAL  FROM  SHELBY  CIRCUIT  COURT. 
May  82.  1879. 
inion  by  Judge  Pryor:      , 

e  plaintiff  in  an  action  of  slander  cannot  by  an  averment  en- 
the  meaning  or  change  the  sense  of  the  language  actually 
t>y  the  party  charged.  Hence,  in  the  cases  of  Porter  v.  Hughey, 
b  232,  and  Brown  v.  Piner,  6  Bush  518,  it  was  held  that  the 
>  used  did  not  amount  to  a  charge  of  any  criminal  act,  and  the 
ndo  would  not  be  allowed  to  affect  their  meaning  as  generally 
stood.  In  this  case,  however,  there  is  something  more  charged 
a  mere  trespass.  The  words  "and  you  took  my  heifer  from 
If  I  wanted  my  heifer  I  would  go  to  your  butcher  shop, 
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it  was  also  proved,  apparently  upon  the  idea  that  it  could  not,  by 
reason  of  an  instruction  in  regard  to  manslaughter,  have  misled  the 
jury  to  the  prejudice  of  appellant.  The  grounds  upon  which  the 
opinion  in  the  Farris  case  was  based  do  not  appear  to  have  been 
suggested  or  considered  by  the  court  in  the  Nichols  case.  The  in- 
struction condemned  in  the  Farris  case  was  clearly  misleading  and 
prejudicial. 

While  there  are  cases  in  which  such  an  instruction  will  be 
allowed  to  stand  because  the  error  committed  in  granting  it  is  cured 
or  counteracted  by  other  instructions,  it  is  not  proper  in  any  case  to 
tell  the  jury  that  the  law  implies  malice  from  any  fact  or  facts 
proven.  Malice,  being  an  essential  ingredient  in  the  crime,  should 
be  left  to  be  found  by  the  jury,  as  they  are  left  to  find  the  fact  of 
killing.  It  is  a  matter  exclusively  within  the  province  of  the  jury. 
But  it  is  not  every  erroneous  instruction  that  will  authorize  this 
court  to  reverse.  It  ought  to  appear,  before  such  an  instruction  is 
made  the  sole  ground  for  reversal,  that  it  is  at  least  probable  that 
the  prisoner  may  have  been  prejudiced  by  it. 

We  affirmed  the  case  of  Frasier  v.  Commonwealth,  12  B.  Mon. 
369,  in  which  the  instruction  denounced  in  the  Farris  case  was  given 
because  it  did  not  appear  probable  that  the  accused  had  been 
prejudiced  by  the  erroneous  instruction.  There  are  two  instances 
in  which  this  court  should  not  reverse  for  an  erroneous  instruction 
such  as  the  one  complained  of  here:  1.  When  there  is  no  evidence 
from  which  the  jury  could  conclude  that  the  offense  committed  was 
manslaughter,  or  that  the  killing  was  done  in  self-defense ;  2.  When 
the  instructions  as  to  manslaughter  and  self-defense  are  given  in 
such  a  manner  as  to  render  it  manifest  that  the  erroneous  instruction 
in  regard  to  malice  could  not  have  misled  the  jury  to  the  prejudice 
of  the  accused. 

In  the  case  under  consideration  the  absence  of  substantive  evi- 
dence that  the  killing  was  done  in  self-defense,  or  that  it  was  done 
in  sudden  heat  of  passion,  taken  in  connection  with  the  fact  that 
the  whole  law  of  self-defense  and  of  manslaughter  was  prominently 
and  clearly  presented  to  the  jury,  renders  this  otherwise  objection- 
able instruction  unobnoxious.  The  testimony  of  Hazelrigg,  the 
only  witness  to  the  killing,  which  from  his  statements  appears  to  have 
been  deliberate,  premeditated  and  unprovoked,  is  supported  by  and 
consistent  with  all  the  other  facts  and  circimstances  proven  in  the 
case.     Proof  that  the  witness  made  other  statements,  when  not  on 
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oath,  inconsistent  with  his  sworn  testimony,  is  not  substantive  evi- 
dence as  to  the  circumstances  of  the  killing,  but  goes  only  to  his 
credibilitv. 

The  instruction  as  to  the  affidavit  of  Hazelrigg  appears  to  be 
substantially  correct,  and  not  prejudicial  to  the  substantial  rights  of 
the  appellant. 

We  perceive  no  substantial  error  in  giving  or  refusing  instructions. 

Wherefore  the  judgment  is  affirmed. 

IV.  H.  Holt,  for  appellant.    Stone  &  Moss,  for  appellee. 


James  B.  Sleodd  v.  W.  H.  Jessie. 

Petition  for  Slander. 

The  plaintiff  in  an  action  of  slander  cannot  by  averment  enlarge 
the  meaning  or  change  the  sense  of  the  language  actually  used  by 
the  defendant 

Malice  in  Slander. 

To  constitute  slander  the  words,  if  spoken,  must  have  been  spoken 
with  a  malicious  purpose,  and  while  the  mere  utterance  may  be  prima 
facie  evidence  of  malice,  still  the  presumption  of  malice  may  be  re- 
butted, and  hence  is  not  to  be  conclusively  presumed  from  the  speak- 
ing of  the  words. 

Instruction  as  to  Malice. 

The  question  of  malice  is  with  the  jury  and  not  the  court,  and  an 
instruction  that  malice  is  Implied  from  certain*  proven  facts  is  er- 
roneous. 

APPEAL  PROM  SHELBY  CIRCUIT  COURT. 

May  22,  1879. 

Opinion  by  Judge  Pryor  :       , 

The  plaintiff  in  an  action  of  slander  cannot  by  an  averment  en- 
large the  meaning  or  change  the  sense  of  the  language  actually 
used  by  the  party  charged.  Hence,  in  the  cases  of  Porter  v.  Hughey, 
2  Bibb  232,  and  Brown  v.  Piner,  6  Bush  518,  it  was  held  that  the 
words  used  did  not  amount  to  a  charge  of  any  criminal  act,  and  the 
innuendo  would  not  be  allowed  to  affect  their  meaning  as  generally 
understood.  In  this  case,  however,  there  is  something  more  charged 
than  a  mere  trespass.  The  words  "and  you  took  my  heifer  from 
Price.    If  I  wanted  my  heifer  I  would  go  to  your  butcher  shop, 
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of  the  res  gestae.  These  declarations  were  a  mere  narrative  of  a  then 
past  event,  and  were  incompetent.  Wharton  on  Evidence,  Sec. 
261 ;  1  Greenl.,  Sec.  1 10. 

Nor  was  it  competent  to  prove  either  the  declarations  made  or  the 
appearance  of  alarm  exhibited  by  the  appellant  when  a  threat  of  the 
deceased  was  communicated  to  him.  The  fact  that  the  threat  was 
made  and  communicated  was  proved,  and  the  jury  were  to  decide 
how  far  the  threat  was  calculated  to  create  in  the  appellant  a  reason- 
able apprehension  of  danger,  when  he  subsequently  met  the  deceased. 
He  was  not  to  be  tried  by  his  fears,  but  by  the  reasonableness  of 
his  apprehensions. 

That  the  deceased  repeatedly  threatened  the  appellant's  life  and 
once  attacked  him  with  rocks  was  proved,  but  the  altercation  between 
them  on  the  occasion  of  the  trial  of  the  peace  warrant,  and  the 
threat  then  made  to  whip  the  appellant,  and  the  fact  that  deceased 
took  hold  of  a  chair  and  tried  to  strike  him,  were  not  allowed  to  be 
proved. 

In  view  of  the  overwhelming  evidence  already  before  the  jury  that 
the  deceased  had  threatened  the  life  of  the  accused,  the  substantial 
rights  of  the  appellant  cannot  have  been  prejudiced  by  the  refusal  to 
allow  that  altercation  to  f>e  proved.  We  cannot  say  that  there  was 
an  abuse  of  discretion  in  refusing  to  allow  the  witness,  Jackson,  to 
state  when  recalled  whether  appellant  was  near  enough  to  the  de- 
ceased to  hear  the  threat  proved  by  that  witness.  The  threat  had 
already  been  proved,  and  it  was  also  proved  that  it  had  been  com- 
municated to  the  appellant,  and  it  was  not  important  whether  he 
heard  it  from  the  lips  of  the  deceased  or  not. 

Wherefore,  perceiving  no  error  to  the  prejudice  of  the  substan- 
tial rights  of  the  appellant,  the  judgment  is  affirmed. 

Denting  &  Owens,  A.  Duvall,  for  appellant.   Moss,  for  appellee. 


Kentucky  Masonic  Mutual  Life  Ins.  Co.  v.  Fannie  C.  Gates. 

Life  Insurance  Conveyed  by  Will. 

Where  the  charter  of  the  Kentucky  Masonic  Mutual  Life  Insurance 
Company  provides  what  disposition  is  to  be  made  of  the  fund  due 
from  the  corporation  on  account  of  membership,  such  provision  gov- 
erns in  preference  to  the  will  of  the  member,  and  the  widow  cannot 
recover  from  the  company  for  more  than  the  share  provided  for 
widows,  notwithstanding  that  the  terms  of  her  husband's  will  gave 
her  a  larger  share. 
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APPEAL  PROM  BARREN  CIRCUIT  COURT. 

May  30,  1879. 

Opinion  by  Judge  Cofer  : 

The  only  power  a  member  of  appellant  corporation,  having  a 
wife  and  children,  has  to  regulate  by  his  will  the  disposition  to  be 
made  of  the  fund  due  from  the  corporation,  on  account  of  his 
membership,  is  to  direct  that  it  shall  be  appropriated  equally  between 
his  wife  and  children.  This  is  the  express  provision  of  the  charter, 
which  must  control  in  preference  to  the  will  of  the  member.  Ken- 
tucky Masonic  Mut.  Life  Ins.  Co.  v.  Miller's  Adtn'r,  13  Bush  489. 

It  results,  therefore,  that  the  court  erred  in  rendering  judgment 
against  the  company  in  favor  of  the  widow  for  more  than  the  share 
to  which  she  is  entitled  under  the  provisions  of  the  charter.  The 
charter  does  not  provide  in  terms  what  share  the  widow  shall  be 
entitled  to.  But  the  provision  empowering  the  member  to  direct  by 
will  that  the  fund  shall  be  appropriated  for  the  benefit,  equally, 
of  his  widow  and  children,  is  sufficient  to  show  that  when  there  are 
no  such  directions  in  his  will  that  the  money  is  not  to  be  divided 
equally  between  them,  and  we  incline  to  the  opinion  that  the  intention 
was  that  it  should  be  divided  according  to  the  law  of  distribution, 
the  widow  taking  one-third  and  the  children  two-thirds. 

Wherefore  the  judgment  is  reversed  and  the  cause  remanded  with 
directions  to  render  judgment  in  favor  of  tthe  appellee  for  one-third 
of  the  amount  due  on  the*  certificate  of  membership. 
John  M.  Porter,  for  appellant. 
Lnvis  &  Porter,  for  appellee. 


Elijah  Watts  v.  Henry  Rogers,  et  al. 

Damages  Recovered  for  Fright 

Where  masked  persons,  having  threatened  injury  to  another,  ap- 
proach his  residence  in  the  night  time,  making  a  loud  noise,  such 
as  was  calculated  to  alarm  such  person  and  his  family  and  keep  them 
awake,  and  to  produce  in  their  minds  a  reasonable  apprehension  that 
something  more  than  frightening  of  the  family  was  intended,  such 
person  may  recover  damages  for  such  trespass,  and  this  is  true 
whether  the  mob  remains  in  the  highway  or  enters  upon  his  premises. 

*  APPEAL  PROM  FRANKLIN  CIRCUIT  COURT. 

May  31,  1879. 
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Opinion  by  Judge  Pryor: 

The  act  of  going  masked  was  itself  unlawful,  and  the  appellant 
having  received  the  threatening  letter,  with  evidence  conducing 
to  show  that  it  was  in  the  handwriting  of  one  of  the  appellees,  or 
at  least  the  direction  upon  it  was  calculated  to  alarm  the  appellant 
and  his  family,  or  if  not  to  cause  them  to  anticipate  trouble.  When 
the  parties,  after  the  reception  of  the  letter,  appeared  in  disguise, 
the  danger  was  certainly  impending,  and  the  loud  noise  and  con- 
stant riding  at  and  near  appellant's  house  until  a  late  hour  of  the 
night  not  only  kept  his  family  from  sleeping,  but  produced  a 
reasonable  apprehension  that  something  more  than  the  mere  fright- 
ening of  the  family  was  intended.  Now,  can  one  threaten  another, 
and  with  a  view  of  carrying  out  his  designs  approach  the  house  of 
the  party  threatened,  in  disguise,  alarm  and  intimidate  his  family, 
and  no  remedy  be  given  ?  We  think  not.  If  such  facts  appear,  and 
the  peace  and  quiet  of  a  man  and  his  family  are  disturbed  by  the 
appearance  of  the  party  who  intends  the  wrong,  it  is  as  much  a  tres- 
pass as  if  he  had  entered  on  his  premises.  The  claim  for  damages 
may  not  be  so  great,  but  one  has  no  right  to  approach  the  house  of 
another  for  the  purpose  of  alarming  him  or  his  family,  and  when 
the  act  is  done,  say  he  is  not  liable  because  there  was  no  actual 
entry  on  the  premises.  The  extent  of  the  injury  the  jury  must  deter- 
mine, if  the  facts  authorize  such  a  finding. 

There  was  enough  in  appellant's  case  to  leave  the  question  with 
the  jury,  and  a  nonsuit  should  not  have  been  ordered,  nor  a  verdict 
for  the  defendants.  If  they  made  their  appearance  in  the  highroad 
opposite  the  house  of  appellant  in  disguise  for  the  purpose  of  fright- 
ening him  or  his  family,  and  such  was  the  effect  of  their  actions, 
it  was  a  trespass  for  which  the  appellees  are  liable  in  damages ;  or 
if  they  made  their  visits  for  the  purpose  of  inflicting  on  the  appellant 
personal  chastisement,  and  the  effect  was  to  alarm  and  frighten  him 
and  his  family,  or  either,  it  is  a  trespass  to  the  person. 

The  judgment  is  therefore  reversed  and  cause  rems\nded  for  fur- 
ther proceedings. 

T.  B.  Ford,  for  appellant.    Ira  Julian,  for  appellees. 


Sarah  Ann  Jones,  et  al.  v.  Nancy  Stewart. 

Warrantor  Estopped. 

A  covenanter  is  generally  estopped  from  setting  up  an  after-acquired 
title  against  his  grantee  or  those  claiming  under  him. 
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Avoiding  Estoppel. 

The  grantor  warranting  title  is  estopped  from  setting  up  an  after- 
acquired  title,  but  may  avoid  the  estoppel  by  showing  that  since  the 
execution  of  his  covenant  of  warranty  he  has  reacquired  from  his 
grantee  the  identical  title  he  conveyed  to  him.  This  he  may  do 
through  a  conveyance,  or  by  any  other  legal  mode  of  acquiring  the 
title,  as  by  fifteen  years'  continuous  adverse  possession. 


APPEAL  PROM  CALLOWAY  CIRCUIT  COURT. 

■ 

June  5,  1879. 

Opinion  by  Judge  Cofer  : 

This  action  was  at  law,  and  was  heard  and  decided  by  the  court, 
neither  party  having  demanded  a  jury.  The  evidence,  when  viewed 
most  favorably  for  the  appellants,  was  conflicting  and  fully  war- 
ranted, if  it  did  not  require,  the  court  to  find  that  the  appellee, 
and  those  under  whom  she  claimed,  had  been  in  the  actual  occupancy 
of  that  part  of  the  land  which  is  enclosed  for  at  least  fifteen  years 
before  the  suit  was  commenced,  claiming  it  as  their  own. 

That  part  not  enclosed  was  not  defined  in  the  petition  nor  in  the 
evidence,  so  as  to  enable  the  court  to  render  judgment  in  appellants' 
favor  even  if  the  evidence  warranted  it.  The  judgment  must  there- 
fore, be  affirmed,  unless,  as  appellants'  counsel  contend,  the  plea 
of  the  statute  is  unavailing. 

We  apprehend  that  the  fact  that  Stewart,  under  whom  the  appellee 
claims,  conveyed  the  land  to  Jones,  under  whom  the  appellants  claim, 
cannot  affect  the  decision  of  the  question.  That  a  covenant  of  war- 
ranty will  sometimes,  or  even  generally,  estop  the  covenanter  from 
setting  up  an  after-acquired  title  against  his  grantee  or  those  claim- 
ing under  him  is  certainly  true.    Smith  v.  Makan,  7  T.  B.  Mon.  228. 

But  the  grantor  may  avoid  the  estoppel  by  showing  that  since  the 
execution  of  his  covenant  he  has  re-acquired  from  his  grantee  the 
identical  title  he  conveyed  to  him.  This  he  may  do  either  through 
a  conveyance  or  by  any  other  legal  mode  of  acquiring  the  title,  as 
by  fifteen  years  continuous  adverse  possession.  Such  possession  by 
Stewart  tolled  Jones'  right  of  entry  and  vested  it  in  Stewart,  just 
as  though  Jones  had  derived  the  title  from  a  third  person. 

If  it  were  conceded,  which  we  do  not  mean  to  do,  that  a  vendor, 
who  continues  in  possession  of  land  after  he  has  conveyed  it  to  his 
vendee,  holds  in  trust,  the  trust  is  still  only  implied,  and  will  be 
barred  by  fifteen  years  of  holding  by  the  grantor  under  claim  of 
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title,  and  especially  so  when  he  so  holds  with  the  knowledge  of  the 
grantee. 

In  any  aspect  of  the  case  we  think  the  statute  presented  a  com- 
plete defense,  and  the  judgment  must  be  affirmed. 

W.  L.  Weathers,  for  .appellants.    L.  Anderson,  for  appellee. 


Robert  Jannings  v.  Commonwealth. 

Criminal  Law — Malice. 

An  instruction  by  the  court  in  a  murder  trial  that  malice  is  implied 
by  the  law  from  certain  proven  facts  is  erroneous;  the  jury  should 
be  left  to  determine  whether  there  was  malice  from  all  the  facts  and 
circumstances  proven. 

No  Reversal  for  Error  Not  to  the  Prejudice  of  the  Accused. 

This  court  will  not  reverse  a  criminal  case  for  an  erroneous  instruc- 
tion which,  when  taken  in  connection  with  other  instructions,  did 
not  prejudice  the  substantial  rights  of  the  defendant. 

APPEAL  FROM  FAYETTE  CIRCUIT  COURT. 

June  3,  1879. 

Opinion  by  Judge  Hines  : 

Appellant  was  indicted  for  the  murder  of  O'Connor,  convicted  of 
manslaughter,  and  sentenced  to  the  penitentiary  for  fifteen  years. 
The  only  witness  to  the  killing  was  the  wife  of  the  deceased.  From 
her  statement  it  appears  that  there  had  been  no  previous  difficult)' 
or  ill-feeling  between  the  appellant  and  the  deceased,  that  the  de- 
ceased was  unarmed,  and  made  no  effort  or  demonstration  to  assault 
appellant. 

Among  the  grounds  for  reversal  urged  by  counsel  for  appellant  is 
the  action  of  the  court  below  in  excluding  the  testimony  of  James 
L.  Neal.  The  witness  stated  that  he  knew  appellant  well,  lived  in 
the  same  neighborhood.  He  was  then  asked  if  he  knew  the  general 
character  of  the  accused  in  that  neighborhood,  for  peace  and  good 
order,  or  for  the  reverse,  to  which  he  replied  that  he  knew  him 
well  and  had  never  heard  anything  against  him.  The  court  then 
asked  the  witness  if  he  knew  the  general  reputation  or  character 
of  the  accused  in  the  neighborhood  in  which  he  lived,  and  the 
estimate  in  which  he  was  held  by  his  neighbors,  to  which  the  witness 
replied  that  he  could  not  answer  otherwise  than  he  had  answered. 
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Other  uncontradicted  evidence  had  been  received  to  the  effect  that 
the  accused  was  a  man  of  quiet  and  inoffensive  disposition. 

Conceding  that  he  possesses  the  best  character  or  reputation, 
in  reference  to  whom  the  least  has  been  said,  or  whose  character 
has  been  the  least  discussed,  and  that  the  answer  of  the  witness  was 
competent,  it  does  not  follow  that  its  exclusion  is  a  reversible  error. 
It  ought  to  appear  to  the  court,  before  a  reversal  is  granted,  that 
there  is  at  least  a  probability  that  the  accused  was  prejudiced  by  the 
exclusion  of  the  evidence.  A  mere  possibility  that  such  may  have 
been  the  case  is  not  sufficient. 

The  instruction  in  regard  to  malice  is  incorrect.    We  have  repeat- 
edly said  that  the  court  should  never  tell  the  jury  that  the  law  implies 
malice  from  any  fact  or  facts  proven.    Its  existence  or  non-existence 
is  purely  a  question  for  the  jury.    But  it  should  apear,  before  such 
an  instruction  is  made  the  sole  ground  for  reversal,  that  it  is  at  least 
probable  that  the  prisoner  may  have  been  prejudiced  thereby.    We 
affirmed  the  case  of  Frazier  v.  Commonwealth,  12  B.  Mon.  369,  in 
which  the  instruction  denounced  in  the  case  of  Farris  v.  Common- 
wealth, 14  Bush  362,  was  given,  because  it  did  not  appear  probable 
that  the  accused  had  been  prejudiced  by  the  erroneous  instruction 
There    are    two    instances    in    which    this    court    should    not 
reverse  for  an  erroneous  instruction  such  as  the  one  complained  of 
here:  First,  where  there  is  no  evidence  from  which  the  jury  could 
conclude  that  the  offense  committed  was  manslaughter,   or  that 
the  killing  was  done  in  self-defense ;  second,  when  the  instructions 
as  to  manslaughter  and  self-defense  are  given  in  such  a  manner  as  to 
render  it  manifest  that  the  erroneous  instruction  in  regard  to  the 
malice  could  not  have  misled  the  jury  to  the  prejudice  of  the  accused. 
In  the  case  under  consideration  the  absence  of  substantive  evidence 
that  the  killing  was  done  in  self-defense,  or  that  it  was  done  in  sud- 
den heat  of  passion,  taken  in  connection  with  the  fact  that  the  whole 
law  of  self-defense  and  manslaughter  was  prominently  and  clearly 
presented  to  the  jury,  renders  this  otherwise  objectionable  instruc- 
tion innoxious. 

The  facts  of  this  case  did  not  require  that  the  law  of  involuntary 
manslaughter  should  be  submitted  to  the  jury. 
Wherefore  the  judgment  is  affirmed. 
W.  C.  P.  Breckinridge,  Alford  &  Smith,  for  appellant. 
Moss,  for  appellee. 
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G.  D.  Wilson  v.  Commonwealth. 

Criminal  Law — Gaming. 

It  is  not  required  that  money  should  be  won  or  lost  to  make  the 
offense  of  setting  up  or  permitting  to  be  set  up  a  faro-bank,  gaming 
table,  machine  or  contrivance  used  in  betting.  It  is  sufficient  that 
money  may  be  won  or  lost,  and  the  fact  that  it  has  not  yet  been  won 
or  lost  will  not  protect  the  owner  or  keeper  from  being  punished  for 
setting  up  the  place. 

APPEAL  FROM  FAYETTE  CIRCUIT  COURT. 

June  3,  1879. 

Opinion  by  Judge  Hines  : 

The  sixth  and  seventh  sections  of  Chapter  47  of  General  Statutes 
denounce  penalties  against  one  setting  up,  or  permitting  to  be  set 
up,  any  faro  bank,  gaming  table,  machine  or  contrivance  used  in 
betting,  or  other  game  of  chance,  whereby  money  or  other  thing  is 
or  may  be  won  or  lost.     It  is  not  required  that  money  should  be 
won  or  lost  to  make  the  offense  complete.     It  is  sufficient  that 
money  "may  be  won  or  lost."    Such  is  the  case,  at  least  so  far  as 
setting  up  a  faro  bank  is  concerned,  which  is  specifically  denounced 
by  the  statute  as  a  contrivance  for  betting  and  gambling  amounts 
substantially  to  an  averment  that  money  may  be  won  and  lost  on  the 
game.    Under  the  letter  of  the  statute  a  faro  bank  cannot  be  set  up 
for  any  purpose  without  incurring  the  penalty  denounced  by  the 
statute.    The  legislature,  having  the  unquestioned  right  to  so  provide 
the  hardships  that  may  result,  or  the  unreasonableness  of  the  law, 
cannot  alter  the  judicial  interpretation.    Commonwealth  v.  Monarch, 
6  Bush  298. 

The  first  instruction  given  by  the  court  is  substantially  correct. 
The  jury  are  told  that  if  they  believe  beyond  a  reasonable  doubt  that 
the  accused  permitted  the  faro  bank  to  be  set  up,  and  if  they  "arc 
satisfied  from  the  proof"  that  the  room  was  in  his  possession  or 
under  his  control,  they  must  find  him  guilty.  To  be  satisfied  from 
the  proof  has  been  held  to  be  equivalent  to  the  expression  "believe 
from  the  evidence  beyond  a  reasonable  doubt."  Brown  v.  Common- 
wealth, 14  Bush  398. 

We  are  of  the  opinion  that  the  portion  of  the  statute  that  declares 
"after  proof  of  setting  up,  it  shall  be  presumed  to  have  been  with 
the  permission  of  the  person  occupying  or  controlling  the  same, 
unless  the  contrary  be  clearly  proved,"  is  not  unconstitutional.    The 
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8th  section  of  the  Bill  of  Rights  applies  to  such  offenses  as  were 
indictable  felonies  at  common  law,  felonies  by  statute,  and  such  stat- 
utory offenses  as  infamous  punishments  are  provided  for.  It  does  not 
apply  to  statutory  offenses  punishable  by*  fine.  Proffitt  on  Jury 
Trials,  Sec.  97.    Commonwealth  v.  Avery,  14  Bush  625. 

There  was  no  error  in  rejecting  the  paper  purporting  to  be  a  con- 
tract of  lease. 

Judgment  affirmed. 

Morton  &  Parker,  for  appellant.    Moss,  for  appellee. 


Freeman  Farris  v.  Commonwealth. 

Criminal  Law — Homicide. 

Malice  Is  not  an  implication  of  law,  but  a  matter  of  fact  to  be 
determined  in  a  homicide  case  by  the  Jury,  as  any  other  element  In 
the  crime  of  murder,  and  it  is  not  required  that  the  court  should 
single  It  out  from  the  other  facts,  and  in  an  Instruction  give  undue 
prominence  to  it. 

APPEAL  PROM  BOYLE  CIRCUIT  COURT. 

June  3,  1879. 

Opinion  by  Judge  Hines  : 

We  are  unable  to  discover  any  substantial  error  in  the  record. 
The  instructions  present  the  law  of  murder  and  manslaughter  in  so 
clear  a  manner  that  the  jury,  in  our  opinion,  could  not  have  been 
misled.  When  this  was  done  it  was  the  province  of  the  jury  alone 
to  determine  whether  the  offense  was  that  of  murder  or  of  man- 
slaughter. The  court  did  not  err  in  refusing  to  instruct  the  jury  that 
"malice  must  be  proven  as  any  other  fact."  As  we  said  in  the 
opinion  on  the  former  appeal  (14  Bush  362),  the  existence  of  malice ' 
must  be  determined  by  the  jury  as  they  determine  any  other  fact, 
but  it  was  not  intimated  that  it  should  be  singled  out  from  the  other 
facts  and  given  undue  prominence,*as  would  have  been  the  case  If  this 
instruction  had  been  granted.  The  leading  idea  in  that  opinion 
w  that  "malice"  is  not  an  implication  of  law,  but  a  matter  of  fact 
to  be  determined  by  the  jury  as  any  other  element  in  the  crime  of 
murder.  We  are  of  the  opinion,  however,  that  the  court  did  well  in 
refusing  to  define  the  meaning  of  the  term  to  the  jury.  The  popular 
awl  the  legal  meaning  of  the  term  is  so  nearly  the  same  that  a 
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definition  would  probably  confuse  rather  than  enlighten  the  jury. 
It  will  ultimately  be  found  necessary,  as  has  been  the  case  with  the 
term  "reasonable  doubt,"  to  leave  its  meaning  to  be  arrived  at  by  the 
jury,  unembarrassed  by  metaphysical  definitions,  which  are,  from 
the  necessity  of  the  case,  more  or  less  misleading.  The  attempt  to 
define  terms  that  the  ordinary  intelligence  may  reasonably  be  pre- 
sumed to  comprehend  more  often  confuses  than  enlightens. 

Judgment  affirmed. 

G.  W.  Dunlap,  W.  D.  Hopper,  L.  F.  Hubble,  for  appellant. 

Moss,  for  apellee. 


Mack  Maupin  v.  Commonwealth. 

Continuance  in  Criminal  Case. 

The  court,  on  a  proper  application  of  a  defendant  in  a  criminal 
case,  should  continue  the  cause  where  an  important  witness  for  the 
defense  is  absent  without  the  fault  of  the  defendant,  and  whose  pres- 
ence may  be  secured  at  a  later  date,  especially  where  the  defendant 
has  been  diligent  in  his  efforts  to  have  such  witness  present  at 
the  trial 

APPEAL  FROM  MADISON  CIRCUIT  COURT. 

June  5,  1879. 

Opinion  by  Judge  Hines: 

The  court  erred  in  refusing  to  continue  the  case  on  account  of 
the  absence  of  the  witness,  George  Thacker.  The  affidavit  for  con- 
tinuance is  in  substantial  compliance  with  the  requirements  of  the 
Code,  and  if  the  facts  that  it  is  stated  could  be  established  by  the 
absent  witness,  should  be  found  by  the  jury,  a  strong  case  of  self- 
defense  would  be  made  out.  The  witness  was  before  the  court  on 
subpoena  the  day  preceding  the  application  for  continuance.  The 
record  does  not  show  that  appellant  neglected  to  use  any  legal  means 
in  his  power  to  secure  the  attendance  of  the  witness.  The  fact  of  the 
service  of  subpoena  on  him  in  the  county,  and  his  attendance  in 
obedience  thereto,  is  sufficient  to  show  that  his  appearance  might  be 
obtained  at  the  succeeding  term. 

The  instruction  telling  the  jury  that  the  law  implies  malice  from 
certain  facts  is  erroneous.  The  existence  of  malice  must  be  estab- 
lished, as  any  other  fact,  by  evidence,  and  to  the  satisfaction  of  the 
jury.    The  law  implies  no  fact  necessary  to  make  out  the  guilt  of 


1879]  Jenkin  v.  Brown.  311 

the  accused,  and  it  is,  therefore,  erroneous  in  any  case  to  so  instruct 
the  jury.  Farris  v.  Commonwealth,  14  Bush  362 ;  Buckner  v.  Com- 
monwealth, 14  Bush  601. 

It  is  the  safer  course,  in  every  case  of  homicide,  to  leave  the  mean- 
ing of  the  term  "malice"  and  "malice  aforethought"  to  be  deter- 
mined by  the  jury  without  the  embarrassment  that  would  probably 
result  from  an  attempt  to  define  these  terms.  Experience  has 
demonstrated  the  wisdom  of  this  course  in  reference  to  the  term 
"reasonable  doubt,"  as  it  will  ultimately  do  as  to  the  terms  "malice" 
and  "malice  aforethought." 

Judgment  reversed  and  cause  remanded  with  directions  to  grant  a 
new  trial  and  for  further  proceedings  consistent  with  this  opinion. 

Smith  &  Little,  C.  F.  Burnam,  for  appellant.    Moss,  for  appellee. 


G.  W.  Jenkin's  Ex'r  v.  J.  H.  Brown. 

Award  of  Arbitrators. 

After  an  award  is  made  and  signed  by  the  arbitrators,  it  cannot 
be  altered  or  amended  without  notice  to  the  party  affected  by  the 
amendment. 

Power  of  Court  to  Correct  Mistake  in  Award. 

The  court  has  the  power  upon  proper  pleadings  being  filed  to  cor- 
rect a  mistake  in  an  award  made  by  arbitrators  when  it  is  shown 
such  mistake  has  been  made. 

Suit  on  Dispute  After  Award  Made. 

No  action  can  be  maintained  on  the  original  cause  of  dispute  after 
submission  and  award  made  thereon,  without  the  award  being  suc- 
cessfully assailed. 

APPEAL  PROM  NELSON  CIRCUIT  COURT. 

June  17,  1879. 

Opinion  by  Judge  Hargis  : 

Both  parties  admit  the  arbitration  and  ivvard.  There  is  no 
pleading  in  the  case  showing  any  grounds  for  setting  aside  the 
award,  nor  does  either  party  ask  this  to  be  done,  or  dispute  that  it 
was  fairly  made. 

The  only  question  affecting  the  award  in  any  degree  is  raised  by 
*ta  averment  in  appellant's  pleadings  that  the  arbitrators,  by  an 
erroneous  calculation,  gave  the  appellant  only  one-half  of  the  sum 
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which  should  have  been  awarded  to  him.  But  this  does  not  appear 
on  the  face  of  the  award.  That  alleged  error  was  sought  to  be 
cured  by  an  amendment  of  the  award  after  it  was  made  and  signed 
by  the  arbitrators,  without  notice  to  the  appellee.  This  was  not  legal 
because  of  the  absence  of  notice  and  the  cessation  of  the  powers 
of  the  arbitrators.  The  court  had  the  power,  with  proper  pleadings, 
to  correct  the  mistake  if  any  had  been  made.  Baker's  Heirs  v. 
Crockett,  Hardin  388. 

But  the  appellant,  having  brought  his  suit  in  two  paragraphs, 
in  the  first  suing  on  the  award,  and  in  the  second  on  the  account  and 
promise  to  pay  it,  on  motion  of  the  appellee,  the  court  ordered  him 
to  elect  which  cause  of  action  he  would  prosecute,  and  without 
objection  or  exception  he  elected  to  sue  on  the  acount  set  up  in 
the  second  paragraph  and  the  first  was  dismissed  without  prejudice. 

The  appellee  then  pleaded  the  award  in  bar,  which  should  have 
beert  sustained,  for  no  action  can  be  maintained  on  the  original  cause 
of  dispute  after  submission  and  award  thereon  without  the  award 
being  successfully  assailed.  Evans  v.  M'Kinsey,  Litt.  Selected 
Cases,  264 ;  Logsdon  v.  Roberts,  3  Mon.  255 ;  Tans'  Ex'r  v.  Tevis' 
Ex'rs,  4  Mon.  47. 

But  the  court  erred  in  rendering  judgment  for  $38.09  in  favor 
of  appellee  on  his  counterclaim,  because  the  submission  and  award 
was  final,  as  no  legal  reason  was  shown  to  set  them  aside;  and 
appellant  should  not  have  been  charged  with  uncollected  rents,  be- 
cause there  is  neither  pleadings  nor  consideration  shown  sufficient 
to  sustain  a  promise  by  appellant's  testator  to  pay  the  rents,  even 
if  the  award  were  not  final,  and  the  testimony  established  the  promise, 
for  it  was  as  much  the  duty  of  appellee  as  of  the  appellant  to  rent  the 
partnership  property. 

There  was  no  error  in  excluding  appellee's  deposition  because  he 
testified  to  matters  about  which  he  was  not  competent  to  testify, 
and  concerning  the  matters  about  which  he  was  competent  he  failed 
to  say  anything. 

Wherefore  the  judgment  is  reversed  with  directions  to  dismiss 
appellant's  action  without  prejudice,  and  to  dismiss  appellee's 
counterclaim  also  without  prejudice. 

Muir  &  Wickliffe,  for  appellant. 

John  A.  Fulton,  for  appellee. 
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Silas  Wilcox  v.  Commonwealth. 

Criminal  Law — Homicide. 

Where  two  persons  are  jointly  indicted  for  murder,  after  one  in  a 
separate  trial  has  been  found  guilty  of  manslaughter  he  is  a  com- 
•    petent  witness  for  the  commonwealth  in  the  trial  of  the  other,  and 
this  Is  true  whether  the  witness  has  been  sentenced  or  not. 

Accessories  in  Crime. 

There  are  but  two  classes  of  accessories  in  crime,  before  the  fact 
and  after  the  fact,  but  there  is  no  such  thing  known  to  the  law  as 
an -accessory  at  the  fact. 

APPEAL  FROM  CHRISTIAN  CIRCUIT  COURT. 

June  26,  1879. 

Opinion  by  Judge  Cofer: 

The  appellant  and  George  Garrett  and  Albert  Burnett  were  jointly 
indicted  for  the  murder  of  Alfred  Lacy.  They  demanded  separate 
trials.  Garrett  was  first  tried  and  found  guilty  of  manslaughter. 
The  appellant  was  then  put  upon  trial,  and  the  commonwealth  (sen- 
tence not  having  been  pronounced)  offered  Garrett  as  a  witness 
against  him.  Appellant's  counsel  objected  to  him  as  a  witness  on 
the  ground  that  he  was  a  co-defendant.  The  court  overruled  the 
objection,  and  whether  that  ruling  was  correct  is  the  first  inquiry. 

At  the  common  law  no  party  to  the  record,  in  either  civil  or  crim- 
inal proceedings,  was  a  competent  witness  either  for  himself  or  for 
another  party.  And  such  continued  to  be  the  rule  in  this  state  in 
criminal  causes  until  the  adoption  of  the  present  Criminal  Code. 
Edgerton  v.  Commonwealth,  7  Bush  142;  Thompson  v.  Common- 
wealth, 1  Met.  13. 

Sees.  2,  3  and  4,  of  the  Code  provides  that,  "If  two  or  more  per- 
sons be  jointly  indicted  for  the  same  offense  each  shall  be  a  compe- 
tent witness  for  the  others,  unless  the  indictment  charge  a  conspiracy 
between  them."  Whether  this  is  merely  intended  to  change  the  rule 
when  one  co-defendant  is  called  as  a  witness  on  behalf  of  another, 
and  leaves  it  unchanged  when  the  witness  is  called  by  the  common- 
wealth, we  need  not  now  decide. 

But  the  common-law  rule  which  excluded  parties  to  the  record 
from  the  witness  stand  was  based  upon  the  ground  that,  being  inter- 
ested in  the  result  of  the  trial,  they  could  not  be  safely  relied  upon  to 
testily  truly,  and  it  would  seem  that  when  a  party  has  been  tried,  and 
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in  consequence  ceases  to  have  any  further  interest  in  the  matter, 
when  whatever  his  testimony  may  be  it  cannot  affect  his  own  case, 
the  rule  of  exclusion  based  upon  his  interest  ought  to  cease.  Where 
two  persons  were  jointly  indicted,  and  one  had  been  convicted,  the 
judgment  of  conviction  not  rendering  him  incompetent  as  a  witness 
generally,  it  was  held  that  he  was  a  competent  witness  against  the 
other  defendant.    I  Greenleaf  on  Evidence,  Sec.  363. 

The  uniform  tendency  of  modern  legislation  and  adjudication  has 
been  to  enlarge  the  sphere  of  the  competency  of  witnesses  to  let  all 
testify  who  have  intelligence  enough  to  state  such  facts  as  they  may 
know,  or  profess  to  know,  and  to  leave  the  jury  to  give  to  the  state- 
ment such  weight  as  in  view  of  all  the  circumstances  they  may  think 
it  entitled  to. 

Garrett  had  been  found  guilty.  Neither  the  acquittal  nor  con- 
viction of  the  appellant  could  affect  his  interest  in  any  way,  and 
there  was  therefore  no  reason  why  he  should  not  be  permitted  to 
testify. 

The  indictment  charges  that  the  defendants  did  "feloniously  and 
with  malice  aforethought  kill  and  murder  Alfred  Lacy  in  the  fol- 
lowing manner;  they  pursued  the  said  Alfred  Lacy,  Silas  Wilcox 
caught  him  and  held  him,  and  at  that  time  Albert  Burnett  knocked 
down  the  said  Alfred  Lacy  with  a  piece  of  wood,  and  when  the  said 
Alfred  Lacy  had  been  thus  knocked  down  the  defendant,  George 
Garrett,  alias  George  Williams,  stamped  upon  the  body  of  said 
Alfred  Lacy,  and  thereby  killed  him,"  etc. 

The  appellant  moved  to  arrest  the  judgment.  The  motion  was 
overruled,  and  counsel  urged  several  objections  to  that  ruling:  1. 
That  it  was  impossible  to  ascertain  from  the  indictment  whether  the 
appellant  is  proceeded  against  as  principal  or  as  accessory,  or  both ; 
2.  That  if  the  indictment  is  good  as  an  indictment  for  murder,  it 
charges  the  appellant,  in  the  same  count  with  murder  and  with  being 
accessory  to  the  murder,  and  that  without  setting  out  the  principal 
in  proper  terms  and  with  technical  accuracy;  3.  That  the  acts 
charged  to  have  been  done  by  the  appellant  do  not  constitute  an 
offense,  certainly  not  a  felony  to  "catch  and  hold  him",  the  deceased  ; 
4.  That  there  is  an  attempt  to  charge  appellant  in  the  same  count 
as  guilty  of  murder,  and  also  as  being  present,  aiding  and  assisting 
himself  in  the  commission  of  the  offense,  which  is  a  legal  impossi- 
bility. 5.  That  there  is  no  allegation  that  appellant  did  the  killing, 
but  on  the  contrary  it  is  stated  that  Garrett  killed  the  deceased,  and 
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there  is  no  charge  that  appellant  had  any  knowledge  of  Garrett's 
murderous  intention. 

There  is  in  the  indictment  an  unnecessary  detail  in  the  statement 
of  the  acts  done  by  each  of  the  defendants.  It  would  have  been 
sufficient  to  charge  that  the  defendants  killed  the  deceased  by 
knocking  him  down  and  stamping  upon  him  with  their  feet,  without 
stating  the  separate  part  performed  by  each. 

If  this  had  been  done,  then  what  each  did  might  have  been  proved, 
and  if  the  appellant  caught  and  held  the  deceased  while  Burnett 
knocked  him  down,  and  while  Garrett  stamped  upon  him,  for  the 
purpose  of  aiding  in  inflicting  injuries  upon  him,  then  the  appellant 
is  as  much  answerable  for  the  blows  as  those  who  actually  gave  them. 
The  indictment  charged  that  all  the  defendants  were  present,  and 
that  they  feloniously  and  with  malice  aforethought  did  kill  and  mur- 
der the  deceased,  and  then  proceeds  to  state  how  they  did  it,  but  in- 
stead of  charging,  as  might  well  have  been  done,  that  all  did  each  of 
the  acts  done  by  any  one  of  them,  charges  what  acts  each  did.     This 
did  not,  however,  alter  the  legal  effect  of  the  indictment.     If  they 
were  all  present,  and  all  acted  feloniously  and  with  malice  afore- 
thought, then,  though  the  separate  acts  of  each  are  stated,  the  law 
makes  the  act  of  each  the  act  of  all,  and  the  indictment  is  good 
against  all. 

The  facts  stated  in  the  indictment  do  not  show  that  the  appellant 
was  an  accessory.  There  are  but  two  classes  of  accessories,  acces- 
sories before  the  fact  and  accessories  after  the  fact.  There  is  now 
no  such  thing  known  to  the  law  as  an  accessory  at  the  fact.  All  per- 
sons who  are  present  at  th«  commission  of  the  fact  and  aid  or  abet 
its  commission  are  principals,  either  in  the  first  or  second  degree. 
Wharton  on  Homicide,  Sec.  333. 

It  is  objected  to  instruction  No.  2,  given  to  the  jury,  that  the 
court  told  them  that  if  Lacy  came  to  his  death  in  consequence  of 
injuries  inflicted  upon  him  by  Burnett  and  Garrett  by  striking  him 
and  stamping  upon  him  "substantially  as  set  forth  in  the  indictment", 
and  they  further  believed  that  Wilcox  was  present  wilfully  and  fe- 
loniously aiding  and  assisting  them  "substantially  as  set  forth  in  the 
indictment",  they  should  find  the  appellant  guilty — of  murder  if  the 
aid  and  assistance  was  given  willfully,  deliberately  and  maliciously, 
and  guilty  of  manslaughter  if  he  acted  upon  sudden  heat  or  passion. 
The  language  objected  to  was  at  most  mere  surplusage.  The 
court  had  enumerated  the  acts  of  the  appellant  as  stated  in  the  in- 
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dictment,  and  as  the  evidence  conduced  to  prove,  and  having  thus 
stated  them  to  the  jury,  the  use  of  the  words  "substantially  as  set 
forth  in  the  indictment"  cannot  have  either  misled  the  jury  or  other- 
wise have  prejudiced  the  rights  of  the  appellant. 

Nor  can  he  have  been  prejudiced  by  the  failure  of  the  court  to 
define  the  word  "malice",  first,  because  such  attempts  will  generally, 
if  not  always,  rather  confuse  than  enlighten  the  jury;  and,  second, 
because  not  having  been  found  guilty  of  an  offense  of  which  malice 
is  an  ingredient,  hie  could  .not  have  been  prejudiced  by  the  omission, 
even  if  such  a  definition  had  been  proper. 

There  was  &o  error  in  refusing  instruction  No.  6,  asked  for  by 
the  appellant.  Whether  the  defendants  conspired  to  injure  the  de- 
ceased or  not  each  one  of  them  who  willfully  and  feloniously  aided 
or  assisted  in  inflicting  the  injuries  upon  him,  or  who  was  present, 
aiding  or  assisting  those  who  did  inflict  the  injuries,  is  responsible 
for  all  that  was  then  done,  whether  done  by  himself  or  by  another. 

Judment  affirmed. 

J.  W.  McPherson,  for  appellant.    Moss,  for  appellee. 


L.  Gross  v.  M.  Leiber's  Adm'r,  et  al. 

Extinguishment  of  Dower  by  Partition. 

A  voluntary  petition  between  tenants  in  common,  if  free  from  fraud 
and  fairly  made,  will  have  the  effect  to  transfer  the  dower  of  the 
wives  of  the  partltioners  to  the  lands  allotted  in  such  partition,  and 
the  wife  of  one  party  to  the  partition  thereby  relinquishes  her  claim 
of  dower  in  the  land  given  to  the  other. 

appeal  prom  Mccracken  court  of  common  pleas. 

June  26,  1879. 

Opinion  by  Judge  Cofer: 

A  voluntary  partition  between  tenants  in  common,  if  free  from 
fraud  and  fairly  made,  will  have  the  same  effect  on  the  rights  of  the 
wives  of  the  co-tenants  to  dower  as  partition  by  legal  proceedings. 
I  Scribener  on  Dower  327 ;  Davis  v.  Logan,  9  Dana  185.  That  par- 
titfon  by  legal  proceedings  would  confine  the  wife's  right  to  the 
portion  set  apart  to  her  husband,  is  conceded. 

The  husbands  having  agreed  upon  partition,  and  Gross  having 
conveyed  to  Lieber  the  portion  allotted  to  him,  Mrs.  Lieber's  right 
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to  dower  in  the  portion  allotted  to  Gross  was  extinguished.  As  Mrs. 
Lieber  had  no  right  to  dower  in  the  lots  embraced  in  her  husband's 
deed  to  Gross,  her  failure  to  sign  did  not  warrant  Gross's  refusal  to 
accept  it. 

Wherefore  the  judgment  is  affirmed. 

Jos.  Campbell,  Jr.,  T.  E.  Moss,  for  appellant. 

J.  C.  Gilbert,  for  appellee. 


J.  F.  Edmiston,  et  al.,  v.  Thomas  Edmiston,  et  al. 

Revocation  of  a  Will  or  Codicil. 

The  statute  provides  that  "no  will  or  codicil  shall  be  revoked"  ex- 
cept in  some  one  of  the  modes  enumerated  in  the  statute.  No  mere 
intention,  however  expressed,  unless  carried  into  execution,  can  have 
this  effect. 

Declaration  of  Deceased  Person  to  Establish  a  Will. 

Evidence  of  the  declarations  of  a  deceased  person  cannot  be  re- 
ceived to  establish  a  will. 


APPEAL  FROM  GARRARD  CIRCUIT  COURT. 

June  26,  1879. 

Opinion  by  Judge  Cofer: 

The  statute  expressly  provides  that  "no  will  or  codicil  shall  be 
revoked"  except  in  some  one  of  the  modes  therein  enumerated.  No 
mere  intention,  however  expressed,  unless  carried  into  execution  by 
some  of  the  acts  designated  in  the  statute,  can  have  the  effect,  to 
revoke  a  will.  The  statute  is  plain  and  peremptory,  is  founded  in 
wisdom,  and  has  the  sanction  of  experience.  The  legislature  did 
not  mean  to  have  the  devolution  of  estates  to  be  controlled  by  parol 
evidence. 

We  have  recently  decided  that  the  evidence  of  the  declarations 
of  a  deceased  person  cannot  be  received  to  establish  a  will  (Mercer's 
Adm'rv.  Mac  kin,  14  Bush  434),  and  the  same  reasons  require  us  to 
hold  that  a  will  once  duly  executed  cannot  be  revoked  except  in  one 
of  the  modes  provided  by  the  statute. 

Judgment  affirmed. 

Deeny  &  Tomlinson,  for  appellants. 

R.  M.  &  W.  O.  Bradley,  Anderson  &  Herndon,  for  appellees. 
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Allen  Rollins  v.  Green  &  Hawkins. 

Adjudication  in  Bankruptcy. 

An  adjudication  in  bankruptcy  will  not  deprive  the  state  court  of 
Its  jurisdiction  already  acquired  to  inquire  whether  the  bankrupt 
had  committed  an  act  within  the  statute  of  1856  which  would  amount 
to  an  assignment  of  all  of  his  property  for  the  benefit  of  all  of  his 
creditors.  The  only  effect  the  adjudication  could  have  in  such  a  case 
would  be  to  protect  the  bankrupt  against  a  personal  judgment. 

APPEAL  FROM  BRECKINRIDGE  CIRCUIT  COURT. 

September  9,  1879. 

Opinion  by  Judge  Cofer: 

The  adjudication  in  bankruptcy  did  not  oust  the  state  court  of  its 
jurisdiction  already  acquired  to  inquire  whether  Rollins  had  commit- 
ted an  act  within  the  statute  known  as  the  act  of  1856  (Linthicum 
v.  Fenley,  11  Bush  131),  and  especially  so  when  the  assignee  asserts 
no  claim  to  the  property  in  litigation  in  the  state  court. 

The  only  effect  the  adjudication  could  have  in  such  a  case  would 
be  to  protect  the  bankrupt  against  a  personal  judgment,  but  that  is 
not  assigned  as  error  and  cannot  be  considered.  Both  the  judgment 
and  assignment  of  errors  show  that  there  was  evidence  before  the 
court  below,  but  no  evidence  has  been  brought  before  us,  and  we 
must  presume  the  evidence  authorized  the  judgment  rendered. 
Huffakvr  &  Shy  z\  National  Bank  of  Monticello,  13  Bush  644. 

We  do  not  regard  that  part  of  the  answer  referred  to  by  counsel 
as  affirmative.  The  appellees'  action  did  not  question  either  the 
bona  fides  of  the  transaction  nor  the  sufficiency  of  the  consideration. 
The  sale  and  purchase  made  have  been  made  in  perfect  good  faith, 
without  any  purpose  to  defraud  any  one,  and  upon  a  valid  and 
sufficient  consideration,  without  at  all  affecting  the  question  pre- 
sented by  the  appellees'  case.  It  has  never  been  held  that  a  sale  or 
mortgage  within  the  act  was  on  that  account  alone  fraudulent. 

Wherefore  the  judgment  is  affirmed. 

Lewis  &  Fairleigh,  for  appellant.     Clifford  Moorman,  for  appellee. 


A.  Mitchell  &  Bro.  v.  W.  G.  Redman. 

Reply  Must  Be  Sworn  to  When  Filed  Out  of  Term  Time. 

It  is  error  for  the  court  to  permit  a  reply  to  be  filed  out  of  term 
time  when  it  is  not  sworn  to,  and  when  the  defendant  has  done 
nothing  to  waive  his  right  to  have  such  reply  verified. 
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APPEAL  FROM  LOUISVILLE  CHANCERY  COURT. 

« 

September  9,  1879. 
Opinion  by  Judge  Hargis: 

The  court  might  in  its  discretion  allow  the  reply  to  be  filed  aftef 
the  time  prescribed  by  law.    Section  161,  Myers'  Code. 

But  Sec.  142  required  "the  petition,  answer,  and  reply"  to  be  ver- 
ified by  the  affidavit  of  the  party.  To  have  the  reply  verified  was  a 
right  in  the  defendant  over  which  the  court  had  no  discretion.  The 
defendants  did  nothing  to  waive  that  right,  but  upon  the  contrary 
insisted  upon  it,  and  the  court  erred  in  permitting  the  reply  to  be 
filed  out  of  term  time  without  verification. 

Wherefore  judgment  is  reversed  and  the  cause  is  remanded  with 
directions  to  overrule  the  motion  to  file  the  reply,  and  for  further 
proper  proceedings. 

Russell  &  Helm,  for  appellants.     Young  &  Boyle,  for  appellee. 


Francis  Jefferson  v.  David  Wood. 

When  Motion  for  New  Trial  Must  Be  Made. 

A  motion  for  a  new  trial,  except  where  based  on  newly  discovered 
evidence,  must  be  made  at  the  term  in  which  the  verdict  or  decision 
is  rendered,  and  within  three  days  thereafter,  unless  unavoidably 
prevented. 

APPEAL  FROM  ROBERTSON   CIRCUIT   COURT. 

September  9,  1879. 

Opinion  by  Judge  Cofer: 

A  motion  for  a  new  trial  except  for  newly  discovered  evidence, 
must  be  made  at  the  term  in  which  the  verdict  or  decision  is  ren- 
dered; and  within  three  days  thereafter  unless  unavoidably  pre- 
vented. Section  342,  Bullitt's  Code.  The  verdict  in  this  case  was 
rendered  December  10,  1877,  which  was  on  Monday.  The  grounds 
for  a  new  trial  were  not  filed  until  December  13.  The  motion  there- 
fore came  too  late.  Long  v.  Hughes,  1  Duv.  387 ;  White  v.  Crutcher, 
1  Bush  472. 

The  only  error  alleged  which  we  can  consider  is  that  the  petition 
does  not  contain  facts  sufficient  to  constitute  a  cause  of  action. 

We  perceive  no  valid  objection  to  the  petition,  and  none  is  pointed 
out.    Wherefore  the  judgment  is  affirmed. 

Ross  &  Little,  for  appellant.    E.  C.  Phiester,  for  appellee. 
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Commonwealth  v.  J.  T.  Berry. 

Criminal  Law — Gaming  House. 

An  indictment  for  permitting  gambling,  which  describes  the  gam- 
ing house  as  that  of  John  Shepherd,  is  sufficient  to  describe  the  place, 
and  there  is  no  variance  in  proof  when  it  shows  that  the  title  of  the 
property  was  in  the  name  of  Shepherd's  wife. 

APPEAL  FROM  HARDIN  CRIMINAL  COURT. 

September  9,  1879. 

Opinion  by  Judge  Pryor  : 

This  judgment  must  be  reversed.  The  fact  that  the  house  was 
conveyed  to  the  wife  of  Shepherd  was  no  mis-description  of  the 
property,  or  such  a  variance  as  made  the  proceeding  defective,  nor 
did  the  fact  that  this  particular  room  was  occupied  by  some  one  else. 
The  property  or  house  was  described  with  sufficient  certainty,  when 
called  John  Shepherd's  house,  although  the  title  was  in  the  wife. 
Sec.  128,  Criminal  Code,  makes  such  description  immaterial.  If  the 
act  is  identified  it  is  sufficient.  It  was  necessary  under  this  particu- 
lar statute  to  have  made  some  allegation  as  to  the  place  or  house  in 
which  the  gambling  was  had.  This  was  sufficiently  alleged  and 
proven. 

Judgment  reversed  and  cause  remanded  for  further  proceedings. 

Hardin,  for  appellant. 


Commonwealth  v.  Gin  Jones,  et  al. 

Criminal  Law — Accomplices. 

There  can  be  no  accomplices  in  the  offense  of  gambling.  Each  de- 
fendant is  liable'  as  principal 

Charges  of  Gambling. 

The  act  of  gaming  by  one  person  will  not  make  others  present 
liable,  although  those  present  may  have  advised  it  or  played  In  the 
game.  There  is  in  a  legal  sense  no  such  thing  as  an  accessory  or  an 
accomplice  in  the  offense  of  gambling. 

APPEAL  FROM  HART  CRIMINAL  COURT. 
September  9,  1879. 

Opinion  by  Judge  Pryor: 

The  parties  indicted,  if  guilty,  were  each  guilty  of  a  separate 
offense  and  liable  to  separate  punishment;    There  are  no  accom- 
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plices  in  such  offenses,  each  being  responsible  for  his  individual  act. 
Each  play  the  game,  and  the  one  is  not  liable  because  the  other  en- 
gaged in  it,  but  for  the  reason  that  he  himself  violated  the  law.  This 
is  unlike  cases  of  felony  where  by  concert  of  action  between  the  par- 
ties one  of  the  number  is  induced  or  persuaded  to  commit  a  theft  or 
robbery,  or  where  others  aid  or  abet  in  the  commission  of  a  felony. 
The  act  of  gaming  by  one  will  not  make  another  responsible, 
although  he  may  have  advised  it,  or  played  in  the  game.  There  is 
in  a  legal  sense  no  such  thing  as  an  accessory  or  an  accomplice  in 
such  an  offense.  The  commonwealth,  however,  has  proceeded  on 
the  idea  and  by  a  distinct  allegation  that  the  game  was  played  at  a 
certain  time  and  by  certain  parties.  After  failing  to  prove  the 
offense  as  alleged,  the  commonwealth  undertakes  to  prove  the  play- 
ing of  a  game  by  other  parties  with  "A"  at  a  different  time.  Where 
the  commonwealth  alleges  certainty  as  to  time  and  parties  it  must  be 
held  at  variance  to  prove  a  playing  at  some  other  time  and  with 
other  parties.  While  time  is  not  generally  material  it  may  be  made 
so  by  reason  of  other  allegations. 

Judgment  affirmed. 

Hardin,  for  appellant. 


Commonwealth  v.  James  Dunn. 

Criminal  Law — Sufficiency  of  Indictment. 

In  order  to  make  an  indictment  good  against  a  licensed  liquor 
dealer  for  suffering  spirituous  liquors  to  be  drunk  in  his  saloon  by 
one  in  the  habit  of  becoming  drunk,  it  must  be  charged  that  the 
accused  knowingly  suffered  such  liquors  to  be  drunk  in  his  saloon. 

APPEAL  PROM  LOGAN  CIRCUIT  COURT. 

September  9,  1879. 

Opinion  by  Judge  Cofer: 

"That  it  shall  not  be  lawful  for  any  person  having  a  license  to 
sell  spirituous,  vinous  or  malt  liquors  by  the  drink  or  otherwise,  to 
sell,  give  or  loan  of  such  liquors,  or  the  mixture  of  either,  knowingly, 
to  any  person  who  is  an  inebriate,  or  in  the  habit  of  becoming  intox- 
icated or  drunk  by  the  use  of  such  liquors,  or  to  suffer  or  permit  any 
such  person  to  drink  any  of  such  liquors,  or  the  mixture  of  either, 
in  his  bar-room  or  saloon,  or  in  or  upon  any  tenement  or  premises 

21 
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in  his  possession  or  under  his  control.  Any  one  so  offending  shall 
be  subject  to  a  fine  of  fifty  dollars  for  each  offense,  to  be  recovered 
by  indictment  of  a  grand  jury  in  any  court  of  competent  jurisdiction, 
or  by  warrant  before  the  county  judge  or  a  justice  of  the  peace  of 
the  county  in  which  the  offense  was  committed ;  and  the  person  so 
found  guilty  shall  also  be  deemed  as  having  forfeited  his  license,  and 
the  court  before  which  the  trial  is  had  shall  so  adjudge."  Sec.  2, 
Act  March  6,  1878,  Sess.  Acts,  page  30. 

The  appellee,  who  is  a  licensed  vendor  of  liquors,  was  indicted 
under  the  statute  for  suffering  "E.  W.  Wyatt  to  drink  spirituous 
liquors  in  his,  Dunn's,  saloon,  he,  Dunn,  being  then  a  licensed  seller 

» 

of  spirituous  liquors,  and  said  E.  W.  Wyatt  being  in  the  habit  of 
becoming  drunk  by  the  use  of  such  liquors." 

The  circuit  court  sustained  a  demurrer  to  the  indictment  and  the 
commonwealth  has  appealed.  The  judgment  is  correct.  The  lan- 
guage of  the  statute  provides  "that  it  shall  be  unlawful  to  sell,  give, 
or  loan  such  liquors,  knowingly,  to  any  person  who  is  an  inebriate, 
or  in  the  habit  of  becoming  intoxicated  or  drunk  by  the  use  of  such 
liquors,  or  to  suffer  or  permit  any  such  person  to  drink  of  such 
liquor,  or  a  mixture  of  either,  in  his  saloon,"  etc. 

It  is  clear  that  in  order  to  convict  for  selling,  giving,  or  loaning 
liquors  to  an  inebriate  it  is  necessary  to  show  that  the  defendant 
knew  that  he  was  an  inebriate  "or  in  the  habit  of  becoming  drunk", 
and  the  rules  of  both  legal  and  grammatical  construction  require  that 
the  second  clause  of  the  sentence  should  be  construed  as  if  it  read 
"or  knowingly  to  suffer  or  permit  any  such  person  to  drink,"  etc 

Because  of  the  omission  to  allege  that  the  defendant  had  knowl- 
edge of  the  habit  of  Wyatt  to  become  drunk,  the  indictment  was  bad. 

Judgment  affirmed.  . 

Hardin,  for  appellant. 


I.  W.  Theirman  et  al.,  v.  W.  F.  Coldeway. 

Allotments  Under  Partition. 

Where  one  of  several  tenants  in  common  improves  a  portion  of 
the  common  estate  he  is  entitled,  upon  a  partition  being  had  to  have 
that  part  allotted  to  him,  if  it  can  be  done  without  injustice  to  his 
co-tenants,  and  in  making  partition  the  property  should  be  valued 
exclusive  of  such  Improvements. 
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APPEAL  FROM  LOUISVILLE  CHANCERY  COURT. 

September  11,  1879. 

Opinion  by  Judge  Cofer  : 

Only  Mrs.  Theirman  and  the  three  bankrupts,  represented  now  by 
their  assignees,  wer^  bound  on  the  lease,  and  the  covenant  to  pur- 
chase and  pay  for  the  appellee's  improvements  at  the  termination  of 
his  lease.    The  other  children  of  Henry  Theirman  were  not  liable 
to  the  lessee,  who  would  have  been  compelled  to  look  alone  to  the 
four  adults  who  were  bound  on  the  lease  and  covenants  contained 
in  it.    As  these  latter  were  therefore  alone  responsible  for  the  value 
of  the  improvements  put  upon  the  lot  by  their  lessee,  they  should 
be  entitled  to  the  benefit  of  the  improvements.    If  the  three  bank- 
rupts had  with  their  own  means  erected  the  improvements  there 
could  be  no  serious  question  of  their  right  in  a  partition  between 
themselves  and  their  co-parceners  to  have  the  improved  lot  set  apart 
to  them  and  have  it  valued  as  if  unimproved.    That  one  of  several 
tenants  who  improves  a  portion  of  the  common  estate  is  entitled  in 
partition  to  have  that  part  improved  allotted  to  him  if  it  can  be  done 
without  injustice  to  his  co-tenants,  is  a  proposition  too  obvious  to 
require  either  argument  or  the  citation  of  authorities.     It  would 
seem  to  be  equally  manifest  that  in  making  partition  the  property 
should  be  valued  exclusive  of  his  improvements.     In  that  way  only 
can  he  get  that  which  in  equity  and  good  conscience  is  his  own,  and 
in  no  other  way  can  the  other  tenants  be  prevented  from  getting 
something  which  does  not  belong  to  them. 

The  buildings  erected  by  the  appellee,  though  not  erected  at  the 
cost  of  Mrs.  Theirman,  Herman  W.  Theirman,  W.  G.  Theirman  and 
Henry  Theirman,  Jr.,  were  erected  under  a  contract  with  them 
which  bound  them  and  them  only  to  pay  for  the  improvements,  and 
therefore  it  was  imperatively  demanded  by  the  plainest  principles  of 
natural  justice  that  in  making  partition  the  chancellor,  if  he  could 
do  so  without  violating  established  principles  of  law,  should  so  par- 
tition the  property  as  to  give  to  those  who  are  liable  for  the  value  of 
the  improvements  the  benefit  of  them.  This  has  been  done  not  only 
without  violating  any  principle  of  law,  but  in  exact  accordance  with 
a  well  established  rule  applicable  to  the  partition  of  real  estate. 

No  question  between  landlord  and  tenant  arises  in  this  case.  Mrs. 
Theirman  and  her  three  sons,  who  became  bound  with  her  on  the 
lease,  were  appellee's  landlords.    They  procured  him  to  make  the 
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improvements  and  became  bound  to  pay  him  for  them.     They  do  not  i 
complain  that  the  chancellor  has  so  partitioned  the  estate  as  to  protect  j 
their  tenant,  and  these  appellants  who  have  received  such  a  full  share   [ 
of  the  real  estate  of  their  ancestor,  in  the  condition  in  which  he  left 
it  to  them,  have  no  right  to  claim  the  benefit  of  meliorations  made  on 
a  part  of  it  at  the  expense  of  their  co-tenants,  and  which  has  not  and 
never  can  cost  them  one  cent,  and  which  are  not  on  their  land. 

The  judgment  must  be  affirmed. 

Lane  &  Harrison,  for  appellants.    B.  Bacon,  for  appellee. 


\  i 


i 


John  J.  Barrett,  Trustee,  et  al.,  v.  Charles  Godshaw. 

Mayor's  Certificate. 

Where  the  mayor  is  required  to  certify  to  papers  or  to  records 
such  requirement  is  not  fulfilled  by  his  merely  attesting  the  same. 

Authentication  of  Record  Evidence. 

Where  a  paper  offered  in  evidence  does  not  purport  to  be  a  copy, 
and  the  one  who  has  the  custody  of  the  original  fails  to  certify  that 
it  Is  a  copy,  the  court  has  no  right  to  conclude  that  it  must  be  a 
copy,  upon  the  presumption  that  it  came  from  the  hands  of  the  cus- 
todian. Before  such  a  paper  can  be  introduced  in  evidence  it  must 
be  certified  to  be  a  copy  of  the  original  by  the  custodian  of  the 
original. 


m 


APPEAL  PROM  LOUISVILLE  CHANCERY  COURT. 

September  18,  1879. 

Opinion  by  Judge  Pryor  : 

If  the  rule  contended  for  by  counsel  for  appellee  is  regarded  as  the 
law  of  this  case,  it  cannot  affect  the  decision  of  the  principal  question, 
because  the  attention  of  the  court  was  called  to  the  objection  made  to 
the  record  as  evidence,  namely,  the  want  of  a  proper  certificate. 
The  chancellor  in  his  judgment  expresses  the  opinion  that  the  ex- 
hibits offered  were  not  only  competent  but  properly  certified,  and  for 
that  reason  overruled  the  exceptions,  or  disregarded  the  objections 
made  by  the  appellants.  Neither  the  court  nor  counsel  could  have 
been  misled,  and  appellants  must  have  made  known  their  objections, 
as  the  court  below  has  ruled  directly  on  the  question  raised  in  this 
court. 

The  mere  attestation  by  the  mayor  is  no  evidence  that  the  exhibits 
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offered  were  copies  of  the  originals  unless  the  paper  to  which  the 
mayor's  name  is  appended  purports  to  be  a  copy,  or  the  mayor  certi- 
fies that  it  is  a  copy.  "A  copy  from  the  mayor's  office  of  any  city, 
attested  by  the  keeper  thereof,  shall  be  evidence  for  any  purpose  for 
which  the  original  could  be  received." 

Where  there  is  a  statement  by  the  mayor  that  it  is  a  copy,  or  where 
the  paper  upon  its  face  purports  to  be  a  copy  and  is  attested  by  the 
mayor,  in  either  state  of  case  the  authentication  must  be  held 
sufficient.  In  this  case  various  papers  were  thrown  together,  at- 
tested either  as  copies  or  original  documents,  with  the  attestation  of 
the  mayor  as  follows : 

"Attest, 

"Charles  D.  Soces, 

"Mayor." 

That  this  is  an  original  paper  evidencing  the  facts  upon  whicji  the 
appellants  are  to  be  made  liable  cannot  be  determined  by  this  court, 
and  that  it  is  a  copy  nowhere  appears,  either  on  the  face  of  the  pa- 
pers, or  from  the  attestation  of  the  mayor.  The  statute  prescribes 
the  manner  in  which  such  documents  are  to  be  authenticated  so  as 
to  make  them  competent,  and  a  mere  attestation  is  no  evidence  that 
it  is  a  copy. 

We  find  no  case  sustaining  such  an  authentication,  or  authorizing 
the  inference  that  the  paper  offered  in  evidence  is  a  copy,  for  the  rea- 
son alone  that  it  is  attested  by  the  custodian.  Where  a  clerk  attests 
a  paper  that  recites  on  its  face  the  fact  of  its  being  a  copy,  the  mere 
attestation  is  sufficient,  if  emanating  from  his  office,  or  a  statement 
merely  that  it  is  a  copy,  viz :  "Copy  attest :  A.  B.,  Clerk."  Such  a 
certificate  would  amount  to  an  authentication. 

In  the  case  of  Chrisman  v.  Gregory's  Heirs,  4  B.  Mon.  474,  the 
clerk  certified  that  the  paper  was  a  true  copy.  The  original  certifi- 
cate had  been  signed  by  a  former  clerk,  whose  title  was  not  affixed 
to  the  signature,  and  proof  was  admitted  to  show  that  he  was  clerk 
when  the  will  was  probated.  The  then  clerk  had  certified  that  it 
was  a  true  copy  of  the  original  will  as  appeared  from  the  records  in 
his  office.  Where  the  paper  offered  in  evidence  does  not  purport  to 
be  a  copy,  and  the  one  who  has  the  custody  of  the  original  fails  to 
certify  that  it  is  a  copy,  the  court  has  no  right  to  conclude  that  it 
must  be  a  copy,  upon  the  presumption  that  it  came  from  the  hands  of 
the  manifest  custodian,  and  particularly  when  the  statute  points  out 
the  mode  of  authenticating  such  records.    The  plaintiff  therefore 


Kentucky  Opinions.  [Septeml 

ht  to  a  judgment  as  the  right  of  recovery  depended  u| 
y  or  existence  of  the  ordinance, 
necessary,  with  this  view  of  the  case,  to  notice  the  ot 
aised. 

gment  is  reversed  and  cause  remanded  for  further  p 
insistent  with  this  opinion. 
Voolley,  for  appellants.     Young  &  Boyle,  for  appellee. 


City  of  Newport  v.  C.  J.  Limerick,  et  al. 

it  of  City. 

'e  the  city  la  garnlsheed  In  an  action  against  one  claim 

creditor  ot  the  city,  and  the  city  answers  denying  the  Indeb 
is  error  to  permit  the  plaintiff  to  take  judgment  against 
that  action.    This  could  only  be  done  alter  Issue  formed 

.he  plaintiff  and  the  city  in  an  original  action. 

APPEAL  FROM  CAMPBELL  CHANCERY  COURT. 

September  20,  1879. 

i  by  Judge  Pryor: 

igment  must  be  reversed.  There  is  no  cause  of  act: 
linst  the  city  by  Walsh,  or  by  those  who  are  seeking 
:ity  liable  by  the  debts  of  Walsh. 

;ged  that  the  city  of  Newport  is  indebted  to  Walsh, 
e  petitions  in  a  sum  more  than  sufficient  to  pay  the  del 
tedness  the  city  expressly  denies,  and  the  allegation  tl 
s  paid  the  debt  is  in  aid  of  the  denial.  At  least,  the  den 
:n  made  by  the  garnishee,  it  ended  the  case.  The  ch 
:he  corporation  may  be  examined  on  oath  and  his  sta 
en  showing  an  indebtedness  will  authorize  a  judgme 
my  garnishee.  The  law,  as  has  often  been  decided  by  tl 
liat  where  a  garnishee  has  been  summoned  and  apps 

examined,  and  for  that  purpose  he  may  be  compelled 
it  when  appearing  and  denying  any  indebtedness  it  er 
f  he  is  simply  proceeded  against  as  a  garnishee.  If 
ke  a  satisfactory  disclosure  the  creditor  of  the  debtor  m 
gainst  him  by  an  original  or  amended  pleading,  setti 
indebtedness  and  the  consideration.     In  other  words 

name  of  the  debtor,  and  must  allege  and  prove  his  cat 
i  order  to  succeed. 
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The  complaint  in  the  case  is  that  the  garnishee  has  not  disclosed. 
The  answer  is  certainly  as  good  as  the  complaint.  One  says  he  owes 
and  the  other  denies  it.  The  disclosure  is  not  satisfactory,  or  the 
denial  precludes  the  creditors  from  proceeding  further  except  to 
examine  the  garnishee.  This  he  is  not  willing  to  risk,  and  the 
statute  then  provides  that  he  may  sue  in  the  name  of  the  debtor. 
The  errors  in  this  case,  or  one  of  them,  as  assigned,  is  that  no  cause 
of  action  has  been  alleged  against  the  city. 

The  judgment  in  the  consolidated  causes  is  reversed  and  cause  re- 
manded. The  parties  may  amend  their  pleadings,  if  in  time.  See 
Wilder  v.  Shea,  13  Rush  128. 

A.  T.  Root,  for  appellant. 

F.  M.  Webster,  £.  W.  Hawkins,  for  appellees. 


B.  H.  Payne  v.  E.  D.  Payne,  et  al. 

Setting  Aside  Award. 

The  courts  have  the  right  to  set  aside  an  award  upon  equitable 
principles.  Fraud  or  palpable  mistake  as  to  the  law  or  facts  is  the 
only  ground  for  revising  an  award  by  the  chancellor. 

APPEAL  PROM  BUTLER  CIRCUIT  COURT. 
September  20,  1879. 
Opixiox  by  Judge  Pryor: 

It  appears  from  the  record  in  this  case  that  the  questions  at  issue 
between  the  parties  were  submitted  to  the  arbitrament  of  Payne  and 
Clark,  the  two  having  been  selected  to  adjust  the  differences  between 
them,  and  their  report  or  award  to  be  made  the  judgment  of  the  court. 
The  power  of  the  chancellor  to  determine  the  equitable  rights  of  the 
parties  has  been  taken  from  him,  and  a  statutory  reference  agreed 
upon,  and  now  this  court  is  asked  to  reverse  the  judgment  below 
for  no  other  reason  than  that  the  weight  of  the  evidence  upon  many 
of  the  issues  is  with  the  plaintiff.  The  award,  it  is  true,  by  the  entry 
of  record,  was  to  be  made  the  judgment  of  the  court,  and  so  of  every 
statutory  award  made  between  parties,  and  although  an  appeal  is 
allowed  in  this  case  this  court  will  not  disturb  a  judgment  that  was 
not  rendered  by  the  chancellor.  The  right  is  reserved  to  the  courts 
to  set  aside  an  award  upon  equitable  principles,  as  if  no  statute  in  re- 
gard to  awards  had  been  enacted.    Fraud  or  palpable  mistake  as  to 
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v  or  facts  is  the  only  ground  for  revising  an  award  by  tl 
llor.  Exceptions  may  be  taken  to  an  award  made  under  tl 
,-  for  the  reason  that  the  statute  has  not  been  followed,  to 
h  exception  can  be  sustained  in  this  case,  as  the  parties  ha' 
ied  with  many  of  the  formalities  by  an  entry  of  record,  and 

perceive  no  objection  to  its  validity. 

*e  is  not  a  single  issue  presented  in  the  case  about  which  pic* 
:n  introduced,  that  is  not  supported  by  testimony  on  each  sid 

many  instances  so  conflicting  as  to  make  the  statements  im 
ble.  There  is  no  fraud  on  the  part  of  the  arbitrators,  and  r 
le  mistake  of  law  or  fact.  Whether  the  $15,000  note  belonge 
plaintiff  is  involved  in  doubt,  and  as  to  the  nature  of  defent 
itle  to  the  land,  no  defect  has  been  pointed  out,  except  tr 
ce  of  encumbrances  that  were  known  to  the  appellant  whe 
de  the  purchase.  Waiving,  however,  the  discussion  of  tr 
1  the  case,  parties  litigant  have  no  power  to  divest  the  chat 
of  his  jurisdiction,  except  in  the  manner  provided  by  th 
,  and  a  judgment  or  award  made  by  arbitrators  will  not  be  n 
.  as  a  judgment  rendered  by  the  chancellor  so  as  to  give  thi 
that  supervisory  power  over  the  case  that  it  has  where  th 
llor  alone  acts. 

powers  of  courts  of  chancery  over  awards  have  not  been  ir 
i  or  diminished  by  the  statute,  except  in  regard  to  certai 
ities  connected  with  the  proceeding. 
award  in  this  case  was  made  pursuant  to  the  submission.    Th 

were  present  when  the  hearing  took  place.  The  award  i 
he  judgment  of  the  court.  An  award  is  intended  to  be  a  6na 
lent  of  the  controversy  between  the  parties,  and  an  agreemec 
shall  not  be  so  regarded  will  not  give  this  court  the  jurisdic 
>  reverse  or  affirm  the  judgment  as  in  ordinary  cases.  I 
)le  grounds  exist  for  setting  the  award  aside  the  chancello 
e  appealed  to.  The  award  being  regular  in  this  case,  and  m 
ion  taken  that  can  affect  its  validity  under  the  statute,  thi 
nust  dismiss  the  appeal.  The  same  is  therefore  dismissed. 
'.  Sliver  Perkins,  for  appellant. 
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Commonwealth  v.  William  J.  Hayes. 

Criminal  Law — Indictment. 

A  demurrer  to  an  indictment  should  not  be  sustained  because  of 
the  fact  that  the  title  of  the  case  is  not  stated  in  the  usual  form  at 
the  head  of  the  indictment. 

APPEAL  FROM  GRAVES  CIRCUIT  COURT. 
September  23,  1879. 

Opinion  by  Judge  Cofer  : 

That  the  title  of  the  prosecution  was  not  stated  in  the  usual  form 
at  the  head  of  the  indictment  certainly  furnished  no  ground  for  a  de- 
murrer. 

Sec.  165,  Criminal  Code,  enumerates  the  grounds  upon  which  an 
indictment  may  be  demurred  to.  If  the  failure  to  state  the  title  of 
the  prosecution  is  embraced  in  any  of  these  grounds,  it  is  in  the  sec- 
ond, which  is :  "If  the  indictment  does  not  substantially  conform  to 
the  requirements  of  Art.  2,  Chap.  2,  of  Title  6." 

Sub-sec.  1,  Sec.  122,  Criminal  Code,  provides  that  the  indictment 
must  contain  the  title  of  the  prosecution,  specifying  the  name  of  the 
court  in  which  the  indictment  is  presented  and  the  names  of  the 
parties.  These  requirements  are  merely  formal,  and  their  omission 
is  not  a  substantial  deviation  from  the  requirements  of  Sec.  122,  and 
especially  so  when  the  name  of  the  court  is  given  and  the  name  of 
the  defendant  is  mentioned  in  the  accusing  part  of  the  indictment. 

Judgment  reversed  and  cause  remanded  with  directions  to  over- 
rule the  demurrer. 

Hardin,  for  appellant.    Boone  &  Stanficld,  for  appellee. 


Henry  Shaffner,  et  al.,  v.  Commonwealth. 

Forfeiture  of  Bail  Bond. 

A  proceeding  to  forfeit  a  hail  bond  is  a  civil  proceeding,  and  is 
entirely  different  from  the  prosecution  against  the  principal;  it  is 
against  more  than  one  person,  and  the  judge  not  qualified  to  try  the 
criminal  case  may  try  and  determine  the  civil  case. 

APPEAL  FROM  METCALFE  CRIMINAL  COURT. 

September  23,  1879. 


M 


330 


Kentucky  Opinions. 


[September, 


Opinion  by  Judge  Pryor  : 


There  is  nothing  in  the  record  to  show  that  the  accused  was  in 
court  at  the  time  the  case  was  called  for  trial,  and  therefore  the 
court  properly  forfeited  the  bond.  The  execution  or  forfeiture  of 
the  bond  should  not  be  regarded  as  part  of  the  prosecution,  to  the 
extent,  at  least,  of  excluding  a  judge  from  hearing  the  case,  to 
whom  objections  had  been  made  applicable  alone  to  the  charge  con- 
tained in  the  indictment.  The  proceeding  on  the  bond  is  against 
different  parties,  and  it  is  in  effect  a  civil  action  in  the  name  of  the 
commonwealth,  and  these  sureties  are  making  no  objection  to  the 
judge  who  tried  the  case.  It  is  an  independent  proceeding,  and 
forms  no  part  of  the  prosecution  upon  which  the  objection  to  the 
judge  was  based.  In  addition  his  failure  to  appear  should  be  re- 
garded as  a  waiver  of  his  objections  to  the  judge,  and  it  is  a  matter 
of  grave  doubt  as  to  whether  a  judge  could  have  been  selected  in 
his  absence.    We  perceive  no  valid  objection  to  the  summons. 

Judgment  affirmed. 

Lewis  &  McQuown,  for  appellants,    Hardin,  for  appellee. 


Charles  Hottsinger  v.  Commonwealth. 

Criminal  Law — Gaming. 

One  not  betting  on  gambling  games  and  not  knowing  that  others 
bet  on  them  cannot  be  said  to  have  suffered  games  to  be  played  at 
which  money  was  bet.  It  is  essential  in  such  a  case  to  show  that 
not  only  the  owner  or  controller  of  the  house  knew  that  the  games 
were  played,  but  that  he  knew  money  or  another  thing  of  value  was 
bet  on  them.  One  cannot  be  guilty  of  suffering  a  thing  to  be  done 
unless  he  knows  that  it  is  being  done. 

Suffering  Gaming. 

To  constitute  a  good  charge  for  suffering  gaming  it  must  be  alleged 
by  the  state  that  the  accused  knew  that  the  game  was  being  played, 
and  that  something  was  bet  on  it. 

APPEAL  FROM  BOONE  CRIMINAL  COURT. 

September  23,  1879. 


Opinion  by  Judge  Cofer  : 

It  is  not  alleged  that  the  appellant  bet  on  the  games,  or  that  he 
knew  that  others  bet  on  them.     He  cannot  therefore  be  said  to  have 
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suffered  games  to  be  played  at  which  money  was  bet.  It  is  essential 
to  show  that  not  only  the  owner  or  controller  of  the  house  knew 
that  the  games  were  piayed,  but  that  he  knew  money  or  other 
thing  of  value  was  bet  on  them.  He  must  suffer  both  the  playing 
and  betting,  and  one  cannot  be  said  to  suffer  a  thing  to  be  done 
unless  he  knows  that  it  is  being  done. 

The  word  "suffer"  in  the  statute  is  used  in  the  sense  of  allowing 
by  silent  consent,  or  by  not  prohibiting ;  one  cannot  give  silent  con- 
sent that  a  thing  be  done  unless  the  purpose  of  another  to  do  the 
thing  be  known.  An  indictment  for  suffering  gaming  must  there- 
fore charge  in  some  way  that  the  defendant  knew  that  the  game 
was  being  played,  and  that  something  was  bet  on  it.  This  may  be 
done  by  using  the  language  of  the  statute  or  other  equivalent  words. 

All  that  is  charged  in  the  indictment  may  be  true,  and  yet  the 
appellant  may  have  been  ignorant  that  any  betting  was  being  done. 
The  indictment  for  that  reason  failed  to  state  facts  constituting  a 
public  offense,  and  the  judgment  should  have  been  arrested.  Judg- 
ment reversed,  and  cause  remanded  with  directions  to  arrest  the 
judgment. 

Green  F.  Riddell,  for  appellant.     Hardin,  for  appellee. 


Thomas  Evans  v.  Commonwealth. 

Criminal  Law — Evidence. 

In  a  prosecution  for  perjury  charging  that  the  accused  falsely  wil- 
fully and  knowingly  testified  in  a  judicial  proceeding  that  he  saw  a 
named  person  set  fire  to  a  certain  house,  which  was  burned  by  the 
firing,  it  was  error  for  the  court  to  refuse  to  permit  the  defense 
to  prove  that  the  named  person  did  burn  the  house,  that  he  had  be- 
fore that  time  threatened  to  burn  it,  and  that  the  general  character 
of  said  named  person  was  bad  and  was  that  of  a  house-burner. 

APPEAL  FROM  OHIO  CRIMINAL  COURT. 
September  23,  1879. 

Opinion  by  Judge  Hines: 

Appellant  was  indicted  and  convicted  upon  the  charge  of  falsely, 
wilfully  and  knowingly  testifying,  in  a  judicial  proceedings,  that  he 
saw  S.  L.  Midkiff  set  fire  to  a  certain  house  which  was  burned  by 
the  firing. 

On  the  trial  appellant  offered  to  prove  by  several  witnesses  that 
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Midkiff  did  burn  the  house,  that  he  had  previous  to  the  burning 
threatened  to  burn  it,  and  by  other  witnesses  that  the  general  charac 
ter  of  Midkiff  was  bad,  and  that  of  a  house  burner.  This  evidenc 
the  court  refused  to  hear,  and  this  refusal  is  the  principal  cause  c 
complaint  on  this  appeal. 

The  gravamen  of  the  charge  against  appellant  is  that  he  swor 
falsely  when  he  stated  that  he  saw  Midkiff  set  fire  to  the  hous< 
and  while  Midkiff  might  have  been  innocent  of  the  charge  of  burn 
ing,  as  the  law  presumes  him  to  be,  yet  the  fact  would  not  be  con 
elusive  of  the  guilt  of  appellant ;  and  on  the  other  hand  the  guilt  o 
Midkiff  would  not  necessarily  establish  the  innocence  of  appellani 
Any  evidence  going  to  show  that  Midkiff  did  the  burninj 
would  be  competent  as  tending  to  establish  the  fact  that  appellan 
saw  him  do  the  burning,  and  should  have  been  permitted  to  go  t< 
the  jury  with  that  view.  The  objection  that  a  collateral  issue  wouli 
thus  be  found,  and  the  guilt  or  innocence  of  one  not  charged  witl 
crime  incidentally  inquired  into,  is  overbalanced  by  the  consideratioi 
that  in  no  other  way  can  the  accused  have  a  full  and  fair  presentatio: 
of  the  question  of  guilt  or  innocence.  The  weight  of  such  evident* 
is,  as  in  all  other  cases,  for  the  consideration  of  the  jury,  and  how  fa: 
it  may  go  to  outweigh  the  evidence  tending  to  show  that  appellan 
was  not  present  or  near  the  house  the  night  it  was  burned,  and  cou!< 
not,  therefore,  have  known  who  set  fire  to  it,  cannot  be  a  matter  o 
speculation  for  the  court.  Galloway  v.  State,  29  Ind.  442.  We  are  0 
the  opinion  that  both  in  reason  and  on  authority,  the  evidence  wa: 
competent.  For  the  reasons  indicated  it  is  competent  to  prove  tha 
Midkiff  threatened  to  burn  the  house 

Inquiry  may  be  made,  for  the  purpose  of  impeaching  him,  into  tht 
general  moral  character  of  Midkiff,  and  as  to  whether  he  is  worth; 
of  credit  on  oath.  Henderson  v.  Hayne,  2  Met.  342 ;  Thurman  V 
Virgin  and  Wife,  18  B.  Mon.  785.  But  evidence  that  he  has  beei 
guilty  of  other  acts  of  the  kind  charged,  or  that  he  has  a  tendenc; 
in  that  way,  is  not  competent.  I  Wharton  on  Criminal  Law,  Sec 
640. 

Wherefore  the  judgment  is  reversed  and  cause  remanded  witl 
directions  for  further  proceedings  consistent  with  this  opinion. 

Walker  &■  Hubbard,  for  appellant.    Hardin,  for  appellee. 
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Louisville  Industrial  Exposition  v.  Robert  A.  Johnson,  et  al. 

Process  on  Infants. 

Where  infants  less  than  fourteen  years  of  age  are  parties  defendant 
service  of  a  summons  on  their  father  is  sufficient. 


Ad  Litem. 

The  court  does  not  secure  jurisdiction  oyer  infants  by  the  service 
of  a  summons  on  a  guardian  ad  litem  appointed  for  them.  Such  a 
guardian  can  only  be  appointed  after  the  service  of  process  is  had 
on  them. 

APPEAL.  PROM  LOUISVILLE  CHANCERY  COURT. 

September  23,  1879. 

Opinion  by  Judge  Hargis  : 

As  to  the  children  of  Robert  A.  Johnson  we  think  it  is  clear  that 
the  service  of  process  was  sufficient.  It  is  true  he  was  a  party,  and 
the  service  on  him  was  as  a  party,  but  this  made  no  difference.  The 
sole  object  of  the  requirement  that  process  against  infants  under  14 
years  of  age  shall  be  served  on  some  third  person  was  that  notice  of 
the  suit  should  be  brought  to  some  one  who  would  feel  sufficient  in- 
terest in  the  infant  to  appear  and  make  defense  of  his  interests,  or 
cause  it  to  be  done.  The  summons  in  this  case  notified  the  father 
that  his  children  had  been  sued,  and  thus  accomplished  all  that  could 
have  been  accomplished  if  he  had  not  been  a  party. 

In  Shaefer  v.  Gates,  2  B.  Mon.  453,  process  was  not  served  on  the 
infants  in  person,  but  was  served  on  their  guardian  ad  litem,  who 
was  not  a  party.  The  question  was  whether  that  substitutionary 
service  was  sufficient,  and  the  court  held  it  was  not.  Denny  had 
heen  appointed  guardian  ad  litem  after  the  process  was  issued,  and 
had  not  accepted.  He  occupied  no  relation  to  the  infants  that  made 
it  his  duty  to  defend  for  them  or  which  authorized  service  to  be 
made  on  him  for  the  infants.  But  in  this  case  Robert  A.  Johnson 
was  one  of  the  persons  designated  by  law  to  be  served  with  process 
against  his  children,  and  stood  in  the  same  position  in  that  regard 
that  the  guardian  ad  litem  would  have  occupied  if  he  had  accepted 
the  trust,  and  had  then  been  served  for  the  infants,  which,  according 
to  the  doctrine  of  Gates  and  Bustard  would  have  been  good  service. 

As  to  the  children  of  Mrs.  Johnson  by  her  former  marriage  there 
fc  more  room  for  doubt,  but  we  incline  to  the  opinion  that  it  might  be 
presumed  that  their  step-father  had  the  care  and  control  of  them. 
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Nor  are  we  prepared  to  say  that  the  service  on  the  guardian  was  ik 
good  as  to  all  in  a  case  like  that,  for  the  sale  of  their  real  estat 
True,  service  upon  him  for  them  seems  an  idle  formality.  But  whe 
we  consider  the  nature  of  the  proceedings,  and  the  fact  that  tfc 
garnishee  might  have  proceeded  ex  parte  in  the  name  of  himse! 
and  wards,  and  without  process  in  any  form  against  them,  to  proem 
a  judgment  to  sell  their  property,  it  does  not  appear  so  absurd  t 
hold  that  process  against  them  might  be  served  on  him  as  guardia 
to  bring  them  into  court  where  they  could  have  the  benefit  of  dt 
fense  by  guardian  ad  litem. 

In  our  opinion  the  service  of  process  upon  the  infant  and  hi 
father  or  guardian  in  such  a  case  is  sufficient,  and  the  judgment 
appealed  from  are  affirmed. 

H.  C.  Pindell,  for  appellant.    P.  B.  Muir,  for  appellees. 


Louisvblle  City  National  Bank  v.  Baxter  &  Fisher. 

Answer  of  Garnishee. 

An  answer  of  one  served  as  a  garnishee  Is  conclusive  as  to  tb 
amount  of  his  indebtedness  to  the  defendant. 

Examination  of  Garnishee. 

A  garnishee  may  be  examined  on  oath  by  the  plaintiff  with  refe: 
ence  to  his  Indebtedness  to  the  defendant,  and  if  not  satisfied  wit: 
the  facts  thus  obtained,  the  plaintiff  may  sue  the  garnishee  In  tb 
name  ot  the  debtor,  alleging  a  cause  of  action  that  the  defendan 
himself  might  allege  if  be  were  the  party  making  the  complaint. 

APPEAL  FROM  LOUISVILLE  CHANCERY  COURT. 

September  25,  1879. 

Opinion  by  Judge  Phyor: 

The  appellees  having  been  summoned  as  garnishees  only,  thei 
answer  must  be  deemed  conclusive  as  to  the  amount  of  their  indebt 
edness.  They  may  be  examined  on  oath  by  the  plaintiff  with  ref 
erence  to  the  indebtedness,  and  if  the  plaintiff  is  not  satisfied  wit! 
the  disclosures  made  either  by  the  answer  or  the  oral  examination 
if  such  is  had,  the  only  remedy  is  to  sue  the  guarnishees  in  the  nam 
of  the  debtor,  alleging  a  cause  of  action  that  the  debtor  himself  mus 
allege  if  he  were  the  party  making  the  complaint.  As  the  casi 
stands  the  chancellor  could  have  rendered  no  other  judgment.    Th< 
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rents  falling  due  after  the  sale  and  confirmation  would  pass  to  the 
purchaser  as  against  the  debtor  or  his  creditor. 

Judgment  affirmed. 

Young  &  Boyle,  for  appellant    Russell  &  Helm,  for  appellees. 


H.  B.  Blick  v.  Commonwealth. 

Criminal  Law — Intoxicating  Liquors. 

Where  one  holds  a  license  as  a  merchant  to  sell  liquor  in  quantities 
of  not  less  than  a  quart,  "to  be  taken  off  and  drunk  elsewhere  than 
on  his  premises  or  adjacent  thereto/'  sells  such  liquors,  and  the  pur- 
chaser takes  them  into  the  highway  adjacent  to  the  seller's  premises 
and  drinks  them  there,  the  seller  is  guilty  of  a  violation  of  the  statute 
against  keeping  a  tippling  house. 

Power  of  Legislature. 

In  granting  a  license  to  sell  liquors  the  general  assembly  has  a 
right  to  attach  to  it  any  conditions  it  may  deem  proper,  and  may 
hold  the  licensee  responsible  for  the  use  made  of  intoxicating  liquors 
sold  by  him,  and  where  he  accepts  such  a  license  he  cannot  complain 
at  being  so  held  responsible. 

APPEAL  FROM  LOGAN  CIRCUIT  COURT. 
September  26,  1879. 

Opinion  by  Judge  Cofer  : 

The  appellant  was  indicted  and  convicted  of  the  offense  of  keep- 
ing a  tippling  house.  It  was  admitted  on  the  trial  that  he  had  a 
license  as  a  merchant  to  sell  in  quantities  of  not  less  than  a  quart, 
"to  be  taken  off  and  drank  elsewhere  than  on  his  premises  or  ad- 
jacent thereto."  Sec.  1,  Art.  2,  Chap.  106,  General  Statutes.  The 
evidence  conduced  to  prove  that  he  sold  whisky  by  the  quart ;  that 
buyers  took  it  out  into  a  public  street  or  road  running  in  front  of  the 
store  where  the  liquor  was  purchased,  and  then  drank  it,  as  we 
assume,  without  the  appellant's  knowledge  or  consent. 

The  court  instructed  the  jury,  in  substance,  that  although  the  ap- 
pellant sold  by  the  quart  only  and  had  a  license  to  so  sell,  yet  if  those 
who  bought  whisky  of  him  took  it  into  the  public  highway,  adjacent 
to  the  premises  on  which  it  was  purchased  and  there  drank  it,  they 
should  find  the  defendant  guilty.  The  statute  provides  that  "any 
Person,  unless  he  have  a  license  therefor,  who  shall  sell  in  any  quan- 
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Rescission  of  Contract. 

Where  a  contract  has  been  executed  by  a  conveyance  made  and  ac- 
cepted, the  contract  cannot  be  rescinded  unless  there  was  fraud  in 
procuring  the  acceptance  of  the  deed,  or  for  some  reason  such  as  the 
insolvency  or  non-residence  of  the  grantor. 

Borden  of  Proof  on  Grantee. 

Where  a  deed  has  been  delivered  and  accepted  and  the  grantee 
seeks  a  rescission  of  the  contract  on  the  ground  of  fraud,  non-residence 
or  insolvency  of  the  grantor,  the  burden  is  on  him  to  show  grounds 
for  relief,  and  when  the  case  admits  of  it  he  should  bring  before  the 
court  those  at  whose  hands  he  anticipates  danger  to  his  title,  and 
compel  them  to  set  up  and  litigate  their  title  and  manifest  its  su- 
periority, or  be  barred  of  further  claim. 

APPEAL  FROM  BUTLER  CIRCUIT  COURT. 

October  1,  1879. 

Opinion  by  Judge  Cofer  : 

The  bargain  was  concluded  and  the  notes  executed  more  than  four 
years  and  a  half  before  this  suit  was  commenced. 

By  the  terms  of  the  contract,  as  proved  by  Berry,  Deweese  was 
to  make  a  deed  at  the  time  the  contract  was  concluded.  A  deed  was 
in  fact  written  on  that  day  and  acknowledged  by  Deweese  and  his 
wife  four  days  afterward,  and  left  by  some  one  in  the  office  of  the 
clerk  of  the  county  court  of  Butler  county  where  the  land  lies. 

Berry  took  possession  immediately  and  has  remained  in  undis- 
turbed possession  ever  since.  Soon  after  the  date  of  the  notes  the 
greater  part  of  them  were  assigned  to  the  plaintiffs,  and  Deweese 
removed  from  the  state  and  has  been  a  non-resident  ever  since. 

The  Berrys  continued  to  make  payments  from  time  to  time,  having 
paid  more  than  one-half  of  the  purchase  money  before  this  suit  was 
commenced.  They  offered,  more  than  once,  to  sell  portions  of  the 
land,  and  declared  they  were  able  to  convey  a  good  title.  They  held 
no  bond  for  title,  and  unless  they  accepted  the  deed  they  had  no  writ- 
ten memorial  of  the  title,  yet  they  continued  to  pay  money  from  time 
to  time  to  the  assignees  without  at  any  time,  so  far  as  appears,  mak- 
ing objection  on  account  of  a  want  of  title  in  Deweese  or  because  he 
had  not  made  them  a  deed  until  about  the  time  this  suit  was  com- 
menced. 

Moreover,  Deweese  swears  he  made  the  deed  and  delivered  it  to 
some  of  the  grantees  and  this  is  not  in  terms  denied  by  any  of  them 
although  they  testified  in  the  case.  No  attempt  is  made  to  explain 
22 
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nearly  forty  years  by  the  appellees  and  their  vendors,  immediate 
and  remote.  This  possession  has  been  held  under  a  title  of  record 
which,  though  irregular  and  in  some  respects  imperfect,  has  been  so 
perfected  by  actual  occupation  and  improvement  as  to  bar  all  claim- 
ants not  under  disability  to  sue.  That  some  of  those  whose  title 
may  not  have  passed  under  the  conveyance  under  which  the  land  is 
held  may  have  been  all  the  time  under  the  disability  of  coverture  is 
probable.  But  the  interests  of  these  persons  are  small,  and  while 
it  is  possible  they  may  assert  claim  to  the  land  it  is  quite  improbable 
that  they  will  do  so. 

The  heirs  of  Phillip  Phillips,  the  elder  patentee,  under  whom  the 
land  is  claimed,  were  made  parties  to  appellees'  cross-petition. 
Some  of  them  reside  in  this  state,  but  they  were  never  brought  before 
the  court ;  others  are  non-residents,  or  unknown,  and  the  cause  was 
so  prepared  as  to  them  that  a  judgment  barring  any  claim  on  their 
part  might  have  been  entered,  but  this  was  not  done.  So  far  as  the 
heirs  of  Robert  Smith  are  concerned,  the  land  has  been  held  ad- 
versely to  them  for  more  than  fifty  years,  and  it  has  been  held  ad- 
versely to  Samuel  Smith  and  the  Bank  of  the  United  States  since 
1836.  The  claims  alleged  to  be  asserted  by  Elder  &  Proctor  Com- 
pany were  disowned  by  them.  The  objection  that  the  deed  of  Pres- 
ton and  wife  was  not  recorded  in  time  to  bar  Mrs.  Preston's  poten- 
tial right  of  dower  was  not  set  up  as  an  objection  to  the  title,  and 
therefore  furnished  no  ground  for  relief.  The  heir  of  Daniel 
Deweese  was  not  made  a  party,  and  besides  the  evidence  shows  that 
he  never  had  any  enforcible  claim  to  an  interest  in  the  land. 

The  objections  to  the  title  are  unsubstantial,  and  did  not,  in  our 
opinion  afford  sufficient  ground  for  rescinding  an  executed  contract. 
But  the  plaintiffs  voluntarily  tendered  a  bond  with  sureties  worth  in 
the  aggregate  many  times  the  value  of  the  land,  and  who  resided  in 
the  county,  guarantying  the  title.  This  may  be  taken  to  be  an  ad- 
mission on  their  part  that  it  was  not  entirely  sufficient,  and  the  court 
should  have  required  the  appellees  to  accept  the  bond,  and  then  dis- 
missed their  cross-petition,  at  the  plaintiffs'  dosts,  and  have  rendered 
judgment  to  enforce  the  lien  for  the  unpaid  purchase  money. 

Judgment  reversed  and  cause  remanded  for  a  judgment  in  con- 
formity to  this  opinion. 
H.  A.  James,  H.  T.  Clark,  for  appellants. 
B.  L.  D.  Guffy,  William  Ward,  for  appellees. 
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T.  P.  Smithinson's  Adm'r,  et  al.,  v.  Nancy  Ulurlen's  Adi 

Sufficiency  of  Petition  on  Bond. 

The  stipulations  of  a  bond  upon  which  a  recovery  1b  sought  n 
be  alleged  In  the  petition  In  order  that  the  liability  of  the  bondsi 
may  be  determined.    The  breach  must  also  be  alleged. 

APPEAL  FROM  NELSON  CIRCUIT  COURT. 
October  2,  1879. 

Opinion  by  Judge  Pryor  : 

It  has  been  often  decided  by  this  court  that  the  stipulations 
the  bond  upon  which  a  recovery  is  sought  must  be  alleged  in  or 
that  the  liability  of  the  obligators  may  be  determined.  It  will 
answer  to  say  that  the  bond  is  in  the  usual  form,  or  that  the  bt 
is  made  part  of  the  record ;  the  covenants  must  be  distinctly 
forth  and  the  breach  alleged.  It  cannot  be  said  from  the  petit 
in  this  case  that  any  covenant  was  entered  into  by  which  the 
pellants  become  liable  on  account  of  a  devastavit. 

It  is  alleged  that  the  defendant  McKay  duly  executed  his  bo 
and  that  he  failed  to  keep  the  covenants  of  his  bond.  What 
covenants  were  is  nowhere  stated,  and  in  the  absence  of  such 
averment  the  judgment  by  default  was  clearly  erroneous. 

The  judgment  is  reversed  and  cause  remanded  that  the  appe 
may  amend,  and  for  further  procedings. 

E.  E.  McKay,  for  appellants.    J.  W.  Thomas,  for  appellee. 


Arthur,  Haggard  &  Company  v.  J.  M.  McArthur. 

Endorser's  Discharge. 

An  endorser  Is  discharged  by  the  want  of  diligence  to  collect  fi 
the  principal,  and  where  It  Is  sought  to  hold  the  endorser  beca 
of  the  Insolvency  of  the  principal  as  an  excuse  tor  the  want  of  t 
gence,  the  law  requires  not  only  the  Insolvency  of  the  maker, 
that  It  shall  be  established  by  a  certain  character  of  evidence,  : 
where  the  petition  shows  solvency  on  Its  face,  or  that  the  charai 
of  proof  demanded  cannot  be  produced,  no  cause  of  action  Is 
forth. 

Diligence  Required  to  Hold  Endorser. 

Notwithstanding  the  Insolvency  of  the  maker  of  a  note  It  Is  i 
necessary  for  a  plaintiff  seeking  to  hold  an  endorser  to  show  thai 
has  used  due  diligence  to  collect  the  debt  of  him,  for  although  Ins 
ent  he  may  not  be  without  credit. 
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appeal  from  campbell  circuit  court. 

October  3,  1879. 

Opinion  by  Judge  Hines  : 

The  amended  petition,  the  filing  of  which  the  court  refused, 
exhibits  the  fact  that  judgment  was  obtained  against  the  maker  of 
the  notes  on  the  4th  day  of  June,  1874,  and  that  execution  did 
not  issued  until  the  8th  day  of  March,  1875.  The  amended  petition 
further  alleges  that  the  maker  of  the  notes  was  hopelessly  in- 
solvent at  the  time  the  notes  fell  due,  and  has  continued  so  ever 
since,  and  that  on  the  nth  of  April,  1875,  he  filed  his  petition  to  be- 
come a  bankrupt. 

Ordinarily  no  action  can  be  maintained  on  assignment  until  the 
assignee  has  judgment,  execution,  and  return  of  "no  property." 
Among  the  exceptions  may  be  mentioned  the  case  of  removal  from 
the  state  of  the  maker  after  the  assignment  and  before  maturity, 
and  the  case  of  adjudication  in  bankruptcy  a  few  days  after  the 
note  falls  due.  Roberts  v.  Atwood,  8  B.  Mon.  209;  Tucker  v.  Fogle, 
7  Bush  290;  Graves  v.  Tilford,  2  Duv.  108;  Chambers  v.  Keene, 
1  Met.  289. 

It  is  clear  that  the  want  of  diligence  as  shown  in  the  petition 
releases  the  assignor,  unless  the  fact  of  insolvency  of  the  maker 
relieves  from  the  necessity  of  such  diligence,  as  is  required  in  or- 
dinary cases.  If  the  insolvency  is  not  a  sufficient  excuse  for  delay- 
ing execution  the  court  did  not  err  in  refusing  to  permit  the 
amended  petition  to  be  filled,  because  it  affirmatively  shows  that 
the  proof  necessary  to  establish  insolvency,  to-wit:  diligent  ob- 
tention  of  judgment,  execution  and  return  of  nulla  bona,  cannot 
be  produced.  The  law  requires  not  only  the  insolvency  of  the 
maker,  but  that  it  shall  be  established  by  a  certain  character  of, 
evidence;  and  where  the  petition  affirmatively  shows  solvency,  or 
that  the  character  of  proof  demanded  cannot  be  produced,  there  is 
no  cause  of  action  set  out. 

In  Clair  v.  Barr,  2  A.  K.  Marsh.  255,  it  is  said :  "Put  notwith- 
standing the  insolvency  of  the  maker  of  the  note,  it  was  still 
necessary  for  the  plaintiff  to  show  that  he  had  used  due  diligence 
to  collect  the  debt  of  him,  for  although  he  was  without  property, 
he  might  not  have  been  without  credit,  and  if  due  diligence  had 
been  used  to  collect  the  money  of  him,  he  might  have  made  an 
arrangement  to  secure  or  satisfy  the  debt."  Trimble  and  Jarrett  v. 
Wtbb  and  Taylor,  1  T.  B.  Mon.  101. 
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there  or  elsewhere,  was  bound  to  know  that  such  was  the  law, 
and  it  thus  became  the  testator's  duty  to  ascertain  before  he  paid 
the  judgment  whether  a  lien  had  been  secured  by  Barnes'  attorney. 
It  does  not  matter  that  he  may  in  fact  have  been  ignorant  of  the 
existence  of  the  lien,  he  had  the  means  of  informing  himself,  and 
it  was  his  duty  to  inquire. 

Suppose  the  law  of  that  state  had  empowered  the  court  to  grant 
a  new  trial  at  a  subsequent  term,  and  the  power  had  been  exercised 
and  a  second  trial  had  been  had  without  the  testator's  knowledge, 
and  a  judgment  rendered  for  a  larger  sum,  would  it  have  been  any 
answer  to  a  suit  on  that  judgment  in  a  Kentucky  court  that  he  did 
not  know  that  such  was  the  law,  and  had  no  actual  notice  that  a 
new  trial  had  been  awarded? 

Enlightened  states  generally  give  to  foreign  litigants  the  same 
remedies  which  they  give  to  their  own  citizens  or  subjects,  but  we 
are  not  aware  of  any  instance  in  which  foreigners  are  accorded 
privileges  or  exemptions  from  the  burdens  incident  to  litigation 
which  are  denied  to  the  citizens. 

That  the  clerk  made  and  Barnes  filed  in  his  suit  on  the  judg- 
ment a  transcript  which  purported  to  be  a  complete,  but  which  it 
now  turns  out  was  incomplete,  cannot  effect  the  rights  of  the  ap- 
pellee.   He  is  in  no  way  responsible  for  the  omissions  of  the  clerk, 
or  for  the  acts  of  Barnes.    Nor  can  we  hold  that  the  appellee  waived 
ot  abandoned  his  lien  by  failing  to  assert  it  at  an  earlier  day.    There 
is  no  statute  of  limitations  that  bars  it,  and  mere  passiveness  for 
that  period  does  not  bring  the  case  within  the  class  denominated 
stale  claims. 
The  judgment  must  be  affirmed. 
/.  /.  Ward,  A.  H.  Ward,  for  appellants. 
Thomas  F.  Davidson,  C.  W.  West,  for  appellee. 


Bland  Ballard,  et  al.,  v.  William  St.  Cloud  &  Company. 

Dedication  of  Streets  by  Plat. 

When  the  proprietor  of  land  within  the  boundary  of  a  city  lays  it 
out  into  lots  and  sells  them,  leaving  intervening  strips  of  land  cor- 
responding to  established  and  improved  streets,  projecting  toward 
them,  it  will  amount  to  a  dedication  of  such  strips  for  public  use 
as  streets. 
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dedication.  So,  also,  the  fact'  that  Third  street  has  been  opened 
and  improved  by  the  city  without  any  queston  being  made  that  it 
has  not  been  dedicated,  is  evidence  that  all  the  streets  laid  out  by 
the  same  proprietors  as  part  of  the  same  plan  were  also  dedicated. 
And  the  improvement  of  Third  street  by  the  city  is  strong  evidence 
that  it  has  accepted  all  the  streets  laid  out  by  the  proprietors  on 
the  same  piece  of  land. 

It  is  not  essential  to  a  dedication  that  the  public  shall  be  in  the 
actual  occupation  and  use  of  streets.  It  is  enough  that  the  pro- 
prietor has  dedicated  them,  and  the  public  has  done  that  from  which 
its  acceptance  may  be  inferred.  This  completes  the  right  of  the 
public  to  the  use  which  can  be  secured  whenever  the  public  con- 
venience requires  it. 

The  judgments  must  therefore  be  affirmed. 

Harrison  &  McGraw,  Barr,  Goodloe  &  Humphrey,  for  appellants. 

Caldwell  &  Winston,  for  appellees. 


Louisville,  Cincinnati  &  Lexington  R.  Co.  v.  S.  A.  Ramsey. 

Negligence. 

Where  stock  are  injured  at  a  point  where  the  railroad  company 
was  not  required  to  fence  its  right-of-way  or  build  cattle  gaps,  there 
can  be  no  judgment  against  the  company  unless  the  stock  was  in- 
jured by  reason  of  the  negligence  of  the  company. 

Damages  for  Stock  Killed  by  Railroad  Company's  Car. 

Where  stock  killed  was  allowed  to  run  in  a  pasture  unfenced  from 
the  railroad  track,  and  hence  cattle  gaps  could  have  been  of  no  service, 
it  was  error  to  permit  evidence  to  go  to  the  jury  that  no  cattle  gaps 
had  been  built  It  was  immaterial  whether  there  were  cattle  gaps, 
unless  it  was  the  duty  of  the  company  to  build  them  at  that  point. 

APPEAL  FROM  CLARK  COURT  OP  COMMON  PLEAS. 

October  4,  1879. 

Opinion  by  Judge  Hines  : 

In  view  of  the  state  of  the  pleadings  the  fifth  instruction  given 
by  the  court,  authorizing  the  jury  to  find  for  appellee  one-half  the 
value  of  the  stock  killed  and  one-half  of  the  damage  sustained  by 
reason  of  injury  to  stock  not  killed,  was  erroneous.  The  second 
paragraph  of  the  petition  was  evidently  intended  by  the  pleader  to 
be  based  upon  Sec.  2,  Chap.  57,  General  Statutes,  but  he  failed  to 
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allege  that  appellant  had  not  received  compensation  for  fencing 
his  land  along  the  line  of  the  railroad,  and  this  defect  was  not 
cured  by  the  answer,  and  therefore  no  issue  was  presented  upon  this 
point  to  authorize  such  an  instruction  or  the  introduction  of  the 
evidence  to  the  effect  that  compensation  had  not  been  received. 

The  evidence  strongly  tended  to  show  that  appellant,  in  the  run- 
ning and  management  of  its  train,  was  not  guilty  of  negligence, 
and  the  jury  may  well  have  so  concluded,  yet  they  were  constrained, 
under  the  instruction  mentioned,  to  find  for  appellee.  Under  the 
pleadings  no  judgment  was  authorized  without  appellant  was  found 
to  be  guilty  of  negligence.  The  instruction  was  clearly  misleading, 
and  detrimental  to  the  substantial  rights  of  appellant. 

In  view  of  the  fact  that  the  evidence  conclusively  shows  that 
the  stock  killed  and  injured  were  allowed  to  run  in  a  pasture  un- 
fenced  from  the  road,  and  that  cattle-gaps  could  have  been  of  no 
service  in  protecting  them  from  injury,  it  was  error  to  permit  evi- 
dence to  go  to  the  jury  that  no  cattle-gaps  had  been  built.  It  is 
immaterial  whether  there  were  cattle-gaps,  unless  it  was  appellant's 
duty  to  build  them  at  that  point,  and  the  failure  to  build  them  re- 
sulted in  or  was  to  some  extent  the  cause  of  the  injury  sustained. 

The  instructions  given  by  the  court,  with  the  exception  of  num- 
ber five,  presented  the  law  of  the  case  to  the  jury  with  sufficieht 
clearness.  We  think  the  court  did  not  err  in  refusing  the  instruc- 
tion asked  for  by  the  appellant.  It  does  not  matter  whether  the 
stock  were  actually  struck  by  the  engine  or  cars,  if  by  reason  of 
the  negligent  handling  of  the  train  they  were  caused  to  fall  and  in- 
jure themselves. 

Judgment  is  reversed  and  cause  remanded  with  directions  to 
grant  appellant  a  new  trial. 

G.  B.  Nelson,  A.  Barnett,  for  appellant. 

W.  M.  Beckner,  for  appellee. 


J.  W.  Collins  v.  A.  R.  Gardner. 

Conveyance  by  Wife. 

The  attestation  clause  of  a  deed  adds  nothing  to  its  force,  and  the 
recital  in  a  deed  that  a  married  woman  is  a  party  to  a  conveyance 
where  the  deed  purports  to  be  a  conveyance  by  the  husband  alone,  is 
contradicted  by  the  face  of  the  deed,  and  it  must  be  treated  as  if 
she  merely  had  signed  it  without  any  mention  of  her  name  in  its 
body. 
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Estoppel  of  Married  Woman. 

During  the  life  of  her  husband  a  woman  is  under  disability  to 
assert  her  rights  by  suit,  and  the  law  which  disables  her  to  sue  cannot 
require  her  to  give -notice  of  her  claim  on  pain  of  losing  her  right 
through  the  operation  of  an  estoppel. 

APPEAL  FROM  WARREN  CIRCUIT  COURT. 

October  7,  1879. 

Opinion  by  Judge  Coffer: 

The  attestation  clause  of  the  deed  of  Gardner  and  wife  adds 
nothing  to  its  force.  The  recital  that  she  is  a  party  to  the  con- 
veyance is  contradicted  by  the  face  of  the  deed,  and  it  must  be 
treated  as  if  she  merely  had  signed  it  without  any  mention  of  her 
name  in  its  body.  It  purports  to  be  a  conveyance  by  the  husband 
alone,  and  comes  within  the  rule  in  Prather  v.  McDowell  and  Wife, 
8  Bush  46,  and  other  cases  decided  by  this  court. 

Xor  is  Mrs.  Gardner  estopped  by  any  act  or  omission  proved  in 
the  record.  During  the  life  of  her  husband  she  was  under  disability 
to  assert  her  rights  by  suit,  and  the  law  which  disabled  her  to  sue 
could  not  consistently  require  her  to  give  notice  of  her  claim  on 
pain  of  losing  her  right  through  -the  operation  of  an  estoppel. 

The  appellant  has  been  allowed  the  full  increased  value  of  the 
land  resulting  from  the  improvements,  and  being  paid  for  the  im- 
provements it  was  proper  he  should  be  required  to  pay  rent  since 
the  death  of  Asa  B.  Gardner. 

The  judgment  was  as  favorable  to  the  appellant  as  the  law  war- 
ranted, and  must  be  affirmed. 
/.  if.  Tyler  for  appellant    Hals  ell  &  Mitchell,  for  appellee. 


Laura  Malone,  et  al.  v.  R.  W.  Ray's  Ex'r. 

-Advancements. 

An  ancestor  can  neither  charge  that  as  an  advancement  which  in 
law  is  not  an  advancement,  nor  exempt  a  descendant  from  being 
charged  with  that  which  in  law  Is  an  advancement,  except  by  dis- 
posing of  his  entire  estate  leaving  nothing  upon  which  the  court 
can  operate  to  secure  equality  among  his  representatives. 

APPEAL   FROM    MARION   COURT    OP   COMMON   PLEAS. 

October  11,  1879. 
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In  either  view  the  court  erred,  and  the  judgment  must  be  reversed 
and  the  cause  remanded  with  directions  to  charge  Mrs.  Malone 
with,  only  $1,600  as  an  advancement.  No  cross-appeal  has  been 
prosecuted,  and  we  cannot  consider  the  question  whether  the  matter 
of  rents  and  improvements  was  properly  disposed  of. 

Russell   £r  Arritt,  for  appellants. 

R.  H.  Rountree,  J.  P.  Thompson,  for  appellee. 


D.   Smith,  alias  Prather,  v.  Commonwealth. 

Criminal  Law — Forgery. 

An  allegation  in  an  indictment  that  the  accused  falsely  and  fraudu- 
lently forged  the  name  of  a  given  person  by  signing  his  name  to  a 
certain  paper,  is  not  good.  The  charge  should  show  that  the  name 
vas  signed  by  the  accused  without  the  knowledge,  consent  or  author- 
ity of  the  person  whose  name  was  used. 


APPEAL  FROM  GARRARD  CIRCUIT  COURT. 

October  14,  1879. 

Opinion  by  Judge  Hines  : 

The  allegation  in  the  indictment  that  appellant  falsely  and  fraud- 
ulently "forged"  the  name  of  Rus  Harris,  by  signing  his  name  to 
a  certain  paper,  is  not  good.    This  is  only  the  statement  of  a  legal 
conclusion,  and  is  not  a  compliance  with  the  requirements  of  the 
Code  that  the  acts  constituting  the  offense  shall  be  stated  in  or- 
dinary language,  etc.    It  is  not  enough  that  it  may  be  infereutially 
determined  from  the  charge  in  the  indictment  that  the  name  of  Rus 
Harris  was  signed  by  appellant  to  the  writing  without  the  knowledge, 
consent  or  authority  of  Harris.    The  fact  must  be  specifically  alleged. 
S towers  v.  Commonwealth,  12  Bush  342 ;  Commonwealth  v.  Will- 
iams, 13  Bush  267.     For  the  reason  indicated  the  indictment  is 
fatally  defective,  and  the  court  should  have   sustained  the   de- 
murrer. 

Judgment  reversed  and  cause  remanded  with  directions  for  fur- 
ther proceedings  consistent  with  this  opinion. 

Walton  &  Kauffman,  for  appellant.    Hardin,  for  appellee. 
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and  servant.  Roberts  v.  Commonwealth,  Mss.  Op.  1876.  Wharton 
on  Criminal  Law,  sec.  1019. 

Judgment  reversed  and  cause  remanded  with  directions  for  fur- 
ther proceedings  consistent  with  this  opinion. 

R.  7\  Burns,  Geo.  A\  Brown,  for  appellant.    Hardin,  for  appellee. 


N.  H.  Bigham,  et  al.,  v.  Blount  Hodge's  Ex'r,  et  al. 

Statute  of  Limitations  as  to  Trustee. 

Where  one  is  trustee  for  another  under  the  terms  of  a  will,  which 
trust  is  to  terminate  at  the  death  of  a  named  person,  upon  her  death 
the  trust  terminates,  and  it  becomes  his  duty  to  turn  over  to  those 
entitled  thereto  the  remainder  of  the  estate;  and  he  is  in  no  sense 
a  trustee  of  a  continuing  trust  as  to  those  entitled  to  the  estate,  and 
hence  the  statute  of  limitations  begins  to  run  as  to  their  claims  against 
him  from  the  death  of  the  beneficiary  of  his  trust,  and  their  claims 
will  be  barred  unless  asserted  within  the  time  named  by  the  statute. 

APPEAL  PROM  LIVINGSTON  COURT  OP  COMMON  PLEAS. 

October  14,  1879. 

Opinion  by  Judge  Cofer: 

The  last  will  and  testament  of  Robert  C.  Bigham  contains  the 
following  clause,  viz. :     "I  give  and  bequeath  unto  my  beloved  wife, 
Betsey,  one-third  of  all  my  estate,  both  real  and  personal,  to  be  con- 
trolled and  managed  by  her  during  her  life  or  widowhood,  but  if 
she  should  again  marry,  in  that  case  I  wish  all  the  estate  hereby  willed 
to  her  to  vest  in  the  hands  of  a  trustee,  to  be  hereafter  selected  and 
appointed  for  that  object  by  the  county  court  of  Livingston,  or  by 
the  circuit  court  of  said  county,  as  may  be  most  proper  or  conven- 
ient, and  by  him  to  be  disposed  of,  in  point  of  use,  in  such  manner 
as  he  may  think  most  profitable  and  advisable,  and  the  proceeds 
thereof  to  inure  to  my  said  wife,  to  be  enjoyed  by  her  during  her 
life,  and  at  her  death  to  descend  to  her  now  children  and  such  others 
as  she  may  have,  if  any,  in  equal  proportions;  my  object  in  this  is 
to  secure  to  her,  my  said  wife,  the  full  and  entire  benefit  of  that 
portion  of  my  estate  hereinbefore  bequeathed  to  her  in  case  she 
should  be  so  unfortunate  as  to  inter-marry  with  some  man  who  might 
not  be  disposed,  or  who  might  not  be  able  to  afford  her  the  full  and 
entire  benefit  of  the  same,  and  in  order  to  prevent  any  other  from 
the  final  disposal  of  the  same." 
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The  will  was  probated  in  1832.  In  1834  the  widow  of  the  tes- 
tator married  Blount  Hodge  and  remained  his  wife  until  her  death 
in  1864.  No  trustee  was  appointed  as  directed  by  the  will.  Hodge 
received  whatever  was  coming  to  his  wife  under  the  will  of  her 
former  husband,  and  died  in  1877  without  having  in  any  wTay  ac- 
counted to  her  children  or  their  descendants  for  the  money  and  prop- 
erty so  received,  and  in  August,  1877,  they  brought  this  suit  against 
his  executor  to  recover  the  same. 

They  sought  to  hold  him  responsible  as  a  voluntary  trustee.  The 
executor,  among  other  defenses,  pleaded  the  statute  of  limitations. 
If,  assuming  that  Hodge  was  a  trustee  as  claimed,  the  statute  pre- 
sents a  bar  to  the  recovery  sought,  it  will  be  unnecessary  to  state 
or  consider  the  other  grounds  of  defense  relied  upon. 

The  trust  created  by  the  will  was  primarily  for  the  benefit  of  the 
testator's  widow.  The  money  and  property  were  to  be  held  by  the 
trustee  and  the  income  appropriated  for  her  benefit  during  her  life, 
and  at  her  death  the  principal  was  directed  "to  descend  to"  1.  e., 
to  be  divided  between  her  children  in  being  at  the  testator's  death, 
and  such  others  as  might  thereafter  be  born  to  her,  in  equal  pro- 
portions. 

Sec.  20,  Art.  4,  Chap.  63,  Revised  Statutes,  in  force  at  the  time 
of  the  death  of  Mrs.  Hodge,  provided  that  the  statute  of  limitations 
should  not  apply  to  a  case  of  a  continuing  and  subsisting  trust. 

The  will  made  it  the  duty  of  the  trustee  to  pay  over  to  the  chil- 
dren of  Mrs.  Hodge  the  fund  held  by  him  immediately  after  her 
death.  After  that  event  he  had  no  duty  to  perform  which  was  in 
its  nature  continuing  and  subsisting.  It  was  not  his  duty  to  hold 
the  fund  for  the  children  and  his  wife.  His  duty  and  only  duty 
was  to  pay  it  over  to  them,  and  they  might  at  any  time  thereafter 
have  maintained  an  action  to  compel  him  to  do  so. 

The  principal  purpose  for  which  the  trust  was  created  was  there 
fully  accomplished.  The  only  remaining  duty  of  the  trustee  was  to 
pay  the  money  and  deliver  the  property  constituting  the  trust  estate 
to  those  entitled  to  it  under  the  will.  He  no  longer  held  under  the 
trust,  but  in  direct  violation  of  its  terms.  Can  he  then  be  said  to 
have  been  the  trustee  of  a  continuing  and  subsisting  trust  after  the 
death  of  his  wife  ?    We  think  not. 

This  suit  was  commenced  to  compel  his  executor  to  do  that  which 
the  will  of  Bigham  made  it  the  duty  of  Hodge  to  do  more  than  thir- 
teen years  before  the  suit  was  brought,  and  after  all  his  duties  as 
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trustee,  except  the  duty  to  pay  the  fund  to  those  entitled,  had  been 
performed.  There  being  no  continuing  and  subsisting  trust,  the 
statute  exempting  such  trusts  from  the  operation  of  the  act  of 
limitations  does  not  apply. 

The  trust  was  by  its  own  terms  to  terminate  at  the  death  of  Mrs. 
Hodge,  and  on  the  happening  of  that  event  her  children  not  only 
became  entitled  to  demand  the  money  in  the  hands  of  the  trustee, 
but  the  legal  title  to  the  property,  if  any  remained  in  specie,  vested 
in  them  by  operation  of  law,  leaving  Blount  Hodge  in  the  position 
of  a  mere  bailee  of  the  property  and  debtor  for  the  money  in  his 
hands.    Thomas  v.  Harkness  and  Wife,  13  Bush  23. 

If  the  statute  did  not  run  from  the  death  of  Mrs.  Hodge  it  has  not 
yet  commenced,  and  it  is  impossible  to  say  when  it  will  begin  to  run. 
There  is  some  evidence  conducing  to  prove  that  Hodge  acknowl- 
edged the  trust  as  late  as  February,  1873,  but  that  evidence  is  en- 
tirely too  vague  and  indefinite  to  take  the  case  out  of  the  statute. 

One  of  Mrs.  Hodge's  sons  by  her  first  husband  died  in  1863, 
leaving  a  widow  and  several  children.  He  appointed  his  widow  ex- 
ecutrix of  his  will,  and  she  qualified  as  such  and  died  before  this  suit 
was  commenced,  and  the  suit  for  his  share  was  prosecuted  in  the 
name  of  his  infant  children.  It  is  claimed  that  their  infancy  pre- 
vented the  running  of  the  statute. 

It  is  conceded  on  all  hands  that  the  children  of  Mrs.  Hodge,  in 
being  when  her  husband  Bigham,  died,  took  a  vested  interest  in  the 
trust  fund.  That  interest  upon  the  death  of  the  father  of  these  in- 
fant plaintiffs  passed  to  his  personal  representative,  and  not  to  them, 
and  they  had  no  right  of  action  to  recover  it.  But  waiving  this  and 
assuming  that  they  could  be  permitted  to  sue,  they  may  do  so  as  sub- 
stitutes for  the  personal  representative,  and  as  he  would  be  barred 
they  are  barred  also. 
Wherefore  the  judgment  is  affirmed. 

William  Lindsay,  Bush,  Hendrick  &  Piles,  W.  P.  Fowler,  J.  W. 
Blue,  N.  H.  Bigham,  W.  D.  Greer,  for  appellants. 
S.  Marble  &  Son,  for  appellees. 


Frank  M.  Lawrence,  et  al.,  v.  George  B.  Lawrence's 

Adm'r,  et  al. 
Homestead  Right 

Where  several  children  are  entitled  to  a  homestead  a  creditor  cannot 
complain  because  those  arriving  at  twenty-one  years  of  age  remain 
In  the  homestead  with  a  younger  child. 

23 
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The  appellant,  Frank  M.  Lawrence,  without  doubt  is  entitled  to 
the  benefit  of  the  act,  and  the  court  had  no  power  to  sell  the  home- 
stead from  him.    There  can  be  no  waiver  by  the  husband  and  wife 
except  in  the  mode  pointed  out  by  the  statute,  which  omits  to  provide 
any  mode  by  which  infants  can  waive  the  homestead.    And  by  not 
providing  a  mode  for  waiver  by  them  as  is  done  in  the  case  of  hus- 
band and  wife,  we  must  presume  that  the  legislature  thereby  intended 
to  forbid  waiver  by  infants  as  a  protection  to  them.    And  as  they  are 
supposed  in  law  not  to  be  competent  to  engage  in  such  transactions, 
this  must  have  been  the  reason  for  the  omission.    Upon  careful  con- 
sideration of  the  question  we  are  of  opinion  that  the  money  paid  by 
appellee,  commissioner,  to  the  court's  commissioner,  and  distributed 
to  the  creditors,  should  not  be  restored  to  him,  because  he  is  pre- 
sumed to  have  purchased  the  title  of  the  house  and  lot  subject  to  the 
exemption  to  which  appellant,  Frank  M.  Lawrence,  is  entitled.  Wing 
v.  Hayden,  10  Bush  276. 

Wherefore  the  judgment  is  reversed  and  cause  remanded  for  fur- 
ther proceedings  consistent  with  this  opinion. 
IV.  G.  Bullitt,  Houston  &  Houston,  for  appellants. 
L.  D.  Husbands,  for  appellees. 


John  E.  Hamilton's  Assignee  v.  John  P.  Winston,  et  al. 
John  P.  Winston  v.  John  E.  Hamilton,  et  al. 

Evidence  of  Delivery  of  Deed. 

The  acknowledgment  and  recording  of  a  deed  by  the  grantor  con- 
stitutes strong  evidence  of  a  delivery  of  the  deed. 

Presumption— Burden  of  Proof. 

The  presumption  of  delivery  of  a  deed  arising  from  its  acknowl- 
edgement and  recording,  casts  the  burden  of  disproving  its  delivery 
upon  the  party  claiming  its  non-delivery. 

Relationship  as  Evidence  of  Fraud. 

The  relationship  between  the  parties  when  proven  is  of  little  value 
as  evidence  of  fraud  in  a  transaction. 

APPEAL  PROM  KENTON  CIRCUIT  COURT. 

October  18,  1879. 

Opinion  by  Judge  Cofer  : 

These  appeals  will  pe  disposed  of  together,  and  as  if  the  appeal 
of  Hamilton's  assignee  had  not  been  previously  considered. 
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witnesses,  conduces  to  prove  it  was  worth  considerably  more  than 
the  price  Winston  agreed  to  pay  for  it. 

But  we  regard  the  fact  that  Hamilton  purchased  it  for  himself 
and  Gates  at  $32.50  per  acre,  and  that  Gates  sold  his  part  for  an 
advance  of  only  $450,  or  $2.25  per  acre,  is  entitled  to  much  more 
weight  in  fixing  the  real  value  of  the  land  than  the  parol  evidence. 
It  is  true  that  it  is  shown  that  the  former  owners  were  anxious  to 
sell,  and  were  willing  to  submit  to  a  sacrifice  in  order  to  realize  upon 
it  at  once,  but  it  is  incredible  that  in  the  then  state  of  the  money  mar- 
ket land  situated  as  this  is  should  have  been  sold  for  $32.50  per  acre 
when  it  was  worth  $75  or  $100,  or  even  $50  per  acre. 

There  is  no  evidence  that  Gates  was  so  pressed  as  to  be  compelled 
to  sell.  True,  he  did  not  have  the  money  to  meet  his  part  of  the 
draft  upon  which  the  purchase  money  was  borrowed.  But  there  is 
no  evidence  that  he  could  not  have  borrowed  it  as  Hamilton  did,  and 
if  the  land  was  worth  even  $50  per  acre  it  is  not  at  all  probable  that 
he  would  have  been  unable  either  to  borrow  the  money  or  to,  sell  his 
interest  for  greatly  more  than  he  got  for  it. 

The  statement  in  the  answer  that  Winston  apprehended  that  Ham- 
ilton would  shortly  fail,  when  taken  in  connection  with  the  fact  that 
he  was  Hamilton's  surety  for  $18,000  or  $20,000,  may  tend  to  prove 
that  Winston  was  seeking  security  against  that  liability,  but  is  enti- 
tled to  but  very  little  weight  as  tending  to  prove  an  actually  fraudu- 
lent intention. 

The  relationship  between  the  parties  is  also  of  little  value  as  evi- 
dence of  fraud  in  fact.  It  should  induce  the  court  to  scrutinize 
closelv  the  other  evidence  of  fraud,  but  unless  such  other  evidence  is 
greatly  stronger  than  in  this  case,  mere  relationship  between  the  par- 
ties cannot  avail. 

It  must  be  remembered  that  Winston  undertook  to  pay  cash  just 
as  Hamilton  had  done,  and  that  Hamilton  admits  that  he  was  "hard 
run,"  and  largely  involved  in  debt,  though  there  is  nothing  in  the 
evidence  except  his  bankruptcy,  nearly  four  years  after  the  date  of 
the  deed  to  Winston,  indicating  that  he  was  then  insolvent,  or  that 
either  he  or  Winston  supposed  he  was,  or  would  shortly  become  so. 

Waiving  the  question  whether  a  federal  statute  of  limitations  can 
be  interposed  to  bar  an  action  prosecuted  in  a  state  court,  we  are  of 
the  opinion  that  the  action  by  Winston  is  not  barred  by  the  limita- 
tion prescribed  in  the  bankrupt  act,  even  if  it  can  be  pleaded  here. 
We  have  already  decided  that  Winston  became  the  owner  of  the 


Kentucky  Opinions.  [October, 

ider  the  deed  from  Hamilton.    Hamilton  continued  in  posses- 
the  yl/2  acres,  recognizing  Winston  as  the  owner  of  one-hali 
entire  tract.    He  only  claimed  to  be  a  co-tenant  with  Winston, 
his  schedule  recognized  that  relation.    Yet  though  not  Win- 
;enant,  he  owed  him  allegiance,  and  his  holding  was  amicable 
absence  of  anything  to  change  that  relation,  and  the  mere  as- 
nt  to  the  assignee  without  notice  to  Winston,  or  any  such 
nd  notorious  act  as  indicated  that  he  was  holding  adversely 
:  work  to  put  the  statute  of  limitation  running  against  him. 
refore  the  judgment  is  affirmed  on  the  appeal  of  Lewis,  as- 
of  Hamilton,  and  reversed  on  the  appeal  of  Winston,  and  the 
s  remanded  with  directions  to  render  judgment  in  his  favor 
recovery  of  the  7J4  acres  of  land  sued  for. 
on  &  Benton,  for  Winston,  et  al. 
'.ee  &  Finnell,  for  Hamilton's  Assignee. 
V.  Clary,  for  John  E.  Hamilton,  et  al. 


Alex  Sayers  v.  Stoner  &  Roby. 

»   Caused  by   Negligence 

i'liere  a  fact  In  Issue  depends  for  Its  establishment  upon  the  opio- 

j  of  witnesses,  Its  decision  by  the  jury  will  not  be  disturbed  by 

=s  Too  Low. 

fhen  In  a  suit  for  damages  against  one  for  negligently  operating  a 
breshlng  machine  so  that  Ore  escaped  from  the  machinery  and 
troyed  plaintiff's  grain,  and  the  quantity  of  the  grain  destroyed 
lot  proven  by  measurement  or  the  actual  knowledge  of  witnesses, 
by  their  opinions  of  the  quantity  of  grain  the  destroyed  rlcka 
ild  yield,  the  Jury  have  the  right  to  test  the  accuracy  of  the  testi- 
ly by  their  own  Intelligence  on  such  matters,  and  having  arrival 
a  verdict  It  will  not  be  set  aside  because  claimed  to  be  for  too 
ill  amount  of  damages. 

APPEAL  FROM   NELSON  CIRCUIT  COURT. 

October  20,  1879. 

HON  by  Judge  Hargis  : 

le  the  appellees  were  threshing  oats  for  appellant  the  ricks 
fire  from  the  sparks  emitted  from  the  smoke  pipe  of  the  en- 
tached  to  the  thresher  and  were  consumed.    The  appellant 
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instituted  his  suit  for  $500  damages  against  them,  charging  that  ap- 
pellees were  guilty  of  negligence.  The  jury,  under  the  instructions 
of  the  court,  returned  a  verdict  for  $50  damages,  and  appellant  has 
brought  this  appeal  to  reverse  the  judgment  on  that  verdict  on  the 
ground  that  the  assessment  was  too  small. 

The  appellees  insist  that  there  should  have  been  no  verdict  for 
any  sum  against  them,  and  that  therefore  the  judgment  should  not 
be  disturbed.  The  record  shows  that  the  testimony  of  several  wit- 
nesses was  erroneously  admitted  at  the  instance  of  the  appellant,  and 
against  the  objections  of  appellees,  tending  to  prove  that  they  had 
been  guilty  of  negligence  in  threshing  the  grain  of  other  persons 
on  different  occasions. 

Besides  this,  the  court,  on  appellant's  motion,  erroneously  in- 
structed the  jury  that  if  appellees  were  guilty  of  negligence,  without 
qualifying  its  degree,  in  the  construction  or  management  of  their 
steam  engine  or  thresher,  they  should  find  for  plaintiff.  And  it  may 
be  that  the  jury  would  not  have  found  for  appellant  at  all  but  for 
the  influence  of  the  cited  errors  committed  by  the  court  in  his  favor. 
Yet.  if  the  jury  were  not  so  influenced  in  making  up  their  verdict  can 
it  be  disturbed  on  the  ground  that  it  was  too  small  ? 

The  general  rule  is  that  where  a  fact  in  issue  depends,  for  its  es- 
tablishment, upon  the  opinions  of  witnesses,  its  decision  by  the  jury 
ought  not  to  be  disturbed  by  the  court.  Salmons  v.  Webb,  12  B. 
Moil  365.  Here  the  quantity  of  oats  destroyed  by  the  fire  was  not 
proven  by  measurement,  nor  the  actual  knowledge  of  the  witnesses, 
but  by  their  opinions  of  the  quantity  the  ricks  would  yield.  The 
value  of  the  oats  was  sought  to  be  established  by  proof  of  their 
market-price  per  bushel.  The  jury,  in  making  up  their  verdict  as  to 
the  value  or  quantity  in  such  cases,  have  a  right  to  test  the  accuracy 
of  the  testimony,  to  some  extent  at  least,  by  their  own  intelligence 
on  such  matters.  For  instance,  if  the  witnesses  had  each  sworn  that 
the  ricks  of  oats  thirty-two  feet  long  each  contained  five  thousand 
bushels  the  jury  would  have  had  the  right  to  reject  the  estimate  and 
make  a  verdict  upon  their  own  general  knowledge  of  such  things. 
It  is  true  the  jury  have  no  right  to  substitute  their  general  knowl- 
edge of  common  things  for  the  non-conflicting  opinions  of  witnesses 
on  subjects  about  which  the  opinion  of  witnesses  can  be  legally 
taken,  but  in  order  to  set  aside  a  verdict  wholly  or  partially  against 
the  opinions  of  witnesses  the  verdict  must  violate  the  evidence  and 
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into  an  amicable  possession,  or  to  make  their  subsequent  holding  in- 
ure to  the  benefit  of  such  of  Field's  devisees  as  they  did  not  pur- 
chase from. 

The  rule  upon  this  subject  seems  to  be  that  where  a  party  in  pos- 
session claiming  land  as  his  own  buys  or  recognizes  an  outstanding 
title  he  will  not  be  estopped  to  set  up  the  title  under  which  he  en- 
tered against  the  other  unless  he  has  abandoned  his  possession  under 
the  title  under  which  he  entered.  Ray  v.  Barker's  Heirs,  1  B.  Mon. 

364- 

Klete  and  Reeder,  so  far  from  abandoning  their  previous  posses- 
sion and  claim  of  title  after  they  purchased  the  title  of  a  part  of  the 
devisees  of  Henry  Field,  Jr.,  and  holding  only  under  their  title,  con- 
tinued by  the  most  unequivocal  acts  to  assert  title  to  the  whole  land. 
They  not  only  made  mutual  deeds  in  1840,  by  which  each  conveyed 
to  the  other  an  undivided  half  of  the  whole  land,  but  both  before 
and  after  that  time  they  sold  and  conveyed  distinct  parcels  in  a  man- 
ner that  plainly  and  unmistakably  evinced  their  claim  to  the  whole 
and  that  they  not  only  did  not  recognize  the  right  of  the  other  dev- 
isees to  any  interest  in  the  land,  but  that  they  claimed  to  own  the 
whole  of  it. 

Their  acts  in  selling,  conveying  and  leasing  as  the  owners  of  the 
whole  were  open  and  continued  for  a  time  so  great  that  even  if  they 
had  entered  under  Fields's  title  it  is  doubtful  whether  the  appellants 
could  have  recovered.  But  as  Klete  and  Reeder  did  not  enter  under 
their  title,  but  entered  and  held  possession,  and  claimed  the  land 
prior  to  the  acquiring  any  part  of  the  Field  title,  and  never  aban- 
doned their  previous  possession  and  claim,  their  possession  continued 
to  be  adverse,  as  it  was  before  the  purchases  and  conveyances. 

This  is  as  true  as  to  Mrs.  Hawkins  and  her  representatives  as  it 
is  as  to  those  who  made  no  conveyance.  Klete  and  Reeder  did  not 
enter  under  her.  When  they  purchased  from  her  they  were  in  pos- 
session claiming  adversely  to  her,  and  limitation  had  commenced  to 
run,  if  the  bar  was  not  already  complete ;  and  the  deed  did  not  arrest 
the  running  of  limitation  against  her,  nor  did  the  holding,  which 
was  previously  adverse,  become  amicable  as  to  ber.  On  the  contrary, 
if  the  holding  had  been  amicable  previous  to  the  execution  of  the 
deed  it  would  thereafter  have  been  adverse.  True,  she  would  not 
have  been  barred  by  such  holding  if  it  had  commenced  at  the  date 
of  her  deed,  not,  however,  because  the  holding  would  not  have  been 
adverse,  but  because  being  a  married  woman  she  would  have  been 
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ment  in  the  case  of  Thompson  v.  Armstrong  would  have  to  be  af- 
firmed because  the  record  is  not  complete. 

Judgment  affirmed. 

Pryor  &  Chambers,  J.  E.  Hamilton,  for  appellants. 

J.  W.  Stevenson,  for  appellees. 


Adams  &  Bendix  v.  H.  S.  Buckner,  et  al. 

Bankruptcy  Proceedings. 

Where  one  causes  himself  to  be  forced  into  bankruptcy  and  con- 
ceals the  transfers  and  payments  he  had  made,  and  the  jurisdiction 
of  the  bankruptcy  court  having  been  made  impotent  by  he  who  in- 
vokes its  powers,  under  the  pretense  of  an  equal  distribution  of  his 
estate,  such  jurisdiction  cannot  be  interposed  to  an  action  in  the 
Btate  courts  to  compel  such  distribution  under  a  statute  whose  pro- 
visions are  unknown  to  and  not  in  conflict  with  federal  jurisdiction. 

Remedy  for  Fraud. 

Where  a  party  commits  a  fraud  and  has  concealed  it  to  prevent 
the  enforcement  of  a  remedy,  the  remedy  stands  unaffected  by  the 
fraud,  as  if  it  had  not  been  committed  and  no  one  deceived  by  it. 

APPEAL  FROM  LOUISVILLE  CHANCERY  COURT. 

October  23,  1879. 

Opinion  by  Judge  Hargis  : 

The  petition  of  appellants  contains  every  allegation  required  by 
.  the  statute  of  1856,  to  constitute  a  'cause  of  action  against  the  ap- 
pellees. And  in  order  to  avoid  the  action  the  appellees  aver  that  the 
debtor,  Buckner,  had  become  an  involuntary  bankrupt  on  the  petition 
of  appellants  and  others ;  that  they  had  proven  the  claim  sued  for  in 
the  bankrupt  proceedings  against  Buckner;  that  the  appellants, 
therefore,  could  not  maintain  their  action,  and  the  state  court  had 
no  jurisdiction.  The  appellants,  after  their  demurrer  was  overruled, 
replied  and  admitted  the  averments  of  fact  relative  to  the  bankrupt 
proceedings  contained  in  the  separate  answers  of  appellees,  which 
are  in  substance  alike.  But  they  plead  in  avoidance  thereof  that  the 
transfer  and  payment  by  Buckner  to  his  co-appellees,  Weller  and 
Gaertner,  were  fraudulently  made  and  concealed  from  appellants 
and  other  creditors  by  appellee,  Buckner,  with  the  view  to  have  the 
statute  of  limitations  in  bankruptcy  bar  any  right  or  cause  of  action 
against  Weller  and  Gaertner  that  might  be  brought  to  avoid  the 
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tations,  and  that  the  appellants  have  a  cause  of  action  beyond  and 
not  inconsistent  with  the  powers  of  the  district  court,  whose  juris- 
diction was  not  sought  until  the  secret  and  concealed  transfer  and 
payment  were  beyond  its  control.  That  jurisdiction,  having  been 
made  impotent  by  him  who  invokes  its  powers  under  the  pretense 
of  an  equal  and  lawful  distribution  of  his  estate,  cannot  be  success- 
fully interposed  to  an  action  in  the  state  courts,  to  compel  such  dis- 
tribution under  a  statute  whose  provisions  are  unknown  to  and  not  in 
conflict  with  federal  legislation  or  jurisdiction. 

It  is  suggested  by  counsel  that  the  assignee  can  bring  suit  for  "all 
the  property  conveyed  by  the  bankrupt  in  fraud  of  his  creditors," 
and  that  the  facts  averred  in  the^  reply  constitute  a  fraud  and  demon- 
strate that  the  assignee  has  a  cause  of  action  for  the  transfer  and 
payment  to  Weller  and  Gaertner.    But  we  do  not  so  understand  the 
reply,  which,  when  taken  in  connection  with  appellant's  petition, 
does  not  charge  that  the  transfer  and  payment  were  actually  fraudu- 
lent, but  made  in  contemplation  of  insolvency  with  a  design  on  the 
part  of  appellee,  Buckner,  to  prefer  the  appellees,  Weller  and  Gaert- 
ner, in  exclusion  of  other  creditors,  and  that  they  knew  he  was  in- 
solvent when  he  did  so.    These  allegations  are  all  that  Art.  2,  Chap. 
44,  General  Statutes,  requires  to  be  made  to  bring  the  cause  within 
its  provisions.    Millett  v.  Pottinger,  4  Met.  213;  Givens,  Haynes  & 
Co.  z\  Gordon,  3  Met.  538. 

There  is  no  allegation  that  appellees,  Weller  and  Gaertner,  knew 
that  the  transfer  and  payment,  or  either  of  them,  was  made  in  fraud 
of  the  provisions  of  the  bankrupt  law.  And  there  must  be  something 
more  than  mere  knowledge  of  the  insolvency  of  the  debtor  on  the 
part  of  the  transferee  to  bring  the  act  within  the  inhibition  of  Sec. 
5128  of  the  Revised  Statutes  of  the  United  States  as  amended.  It 
must  be  alleged  and  proven  that  the  transfer  was  made  "in  fraud 
of  the  provisions"  of  the  bankrupt  law,  knowledge  of  the  insolvency 
being  a  relevant  fact  on  such  an  issue.  The  fraud  averred  in  appel- 
lant's reply  is  not  charged  to  have  been  committed  by  the  act  of 
making  the  transfer  or  payment,  but  in  concealing  that  act  from 
them  until  federal  limitation  barred  the  assignees  in  bankruptcy, 
and  they  were  deceived  into  going  in  the  petition  and  making  proof 
of  their  claim.  The  sole  object  of  the  averments  of  fraud  by  the 
appellants  must  have  been  to  avoid  the  acts  fraudulently  procured 
by  the  appellee,  Buckner,  to  be  made  in  the  bankruptcy  proceedings. 
Where  a  party  commits  a  fraud  and  has  concealed  it  to  prevent 
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ute.  But  the  statute  did  not  then  contain  any  provision  similar  to 
that  in  Sees.  20  and  21,  Chap.  80,  Rev.  Stat.,  the  latter  of  which  de- 
clares that  if  a  deed  be  made  to  one  person  and  the  consideration 
be  paid  by  another  such  deed  shall  be  deemed  fraudulent  as  to  the 
existing  debts  and  liabilities  of  the  person  paying  the  considera- 
tion. 

Marshall  v.  Marshall,  2  Bush  415,  was  decided  since  the  adoption 
of  the  Revised  Statutes,  and  intimates  that  the  rule  laid  down  in 
Crozier  v.  Young,  and  Doyle  v.  Sleeper  and  Alsop,  supra,  was  still 
the  law,  but  the  question  was  not  necessary  to  the  decision  of  the 
case,  and  the  statute  to  which  we  have  referred  was  not  alluded  to. 
In  the  recent  case  of  Marchand  v.  Sublett,  Mss.  Op.,  we  have  de- 
cided that  the  statute  has  changed  the  rule,  and  that  Crosier  v. 
Young  and  Doyle  v.  Sleeper  and  Alsop,  supra,  are  consequently,  no 
longer  the  law  upon  this  subject. 

Just  prior  to  the  payment  of  $400  to  Weir,  Mrs.  Murphy  received 
from  the  administrator  of  her  father's  estate  the  sum  of  $416.55, 
but  only  $256.55  was  paid  in  money.  That  money  we  think  went 
into  these  payments,  but  the  balance  came  from  some  other  source, 
and  as  it  is  not  shown  where  it  came  from,  we  must  presume  it 
was  paid  with  the  money  of  the  husband,  and  to  that  extent  the  pay- 
ment was  a  legal  fraud  upon  his  creditors.  It  also  appears  that  the 
husband  paid  to  Matthews  $60  by  transferring  to  him  a  mortgage, 
this  also  was  within  the  statute. 

We  do  not  concur  with  counsel  that  the  husband  might  lawfully 
anticipate  the  receipt  of  the  wife's  money  and  advance  his  own  money 
to  pay  for  property  conveyed  to  her.  It  was  his  duty,  if  he  had 
money,  to  pay  it  to  his  creditors,  and  to  advance  it  to  pay  for  prop- 
erty conveyed  to  her  was  as  much  within  the  statute  as  if  she  had  no 
money  coming  to  her.  But  as  actual  fraud  is  neither  alleged  nor 
proved,  Mrs.  Murphy  will  be  entitled  to  be  reimbursed  the  sum  of 
S256.55  paid  out  of  her  money. 

The  appellants  should  amend  their  petition  and  make  Matthews 
a  party,  and  if  he  has  not  been  paid  he  should  set  up  his  lien  and 
the  property  should  be  adjudged  to  be  sold  to  pay,  first  any  balance 
due  to  him,  second,  to  Mrs.  Murphy  the  amount  paid  out  of  her 
money  for  the  lot,  and  third,  to  pay  to  the  appellants  whatever  sum 
*as  paid  on  the  property  by  C.  M.  Murphy  after  the  creation  of  the 
appellants1  debt. 
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H.  B.  Ray  answered  insisting  that  the  question  whether  there  was 
any  profit  was  to  be  decided  by  ascertaining  the  value  of  the  prop- 
erty at  the  time  of  Foster  Ray's  death,  and  he  alleged  that  he  had 
done  this  and  that  there  was  no  profit,  and  insisted  that  his  decision 
was  final  and  conclusive. 

By  consent  of  the  parties  the  cause  was  submitted  to  the  court  for 
a  construction  of  the  .will.  The  court  adjudged  that  the  value  of 
the  property,  as  of  the  date  of  the  death  of  Foster  Ray,  was  the  cri- 
terion for  ascertaining  whether  there  was  any  profit,  and  that  the 
decision  of  H.  B.  Ray  was  not  conclusive,  but  the  court  could  in- 
quire into  and  determine  the  value  of  the  property,  the  amount  of 
taxes  and  costs,  and  what  would  be  a  proper  allowance  for  trouble 
in  attending  to  the  interest  purchased,  and  referred  the  cause  to  a 
commissioner  for  that  purpose. 

From  that  judgment  the  plaintiffs  have  appealed,  and  the  defend- 
ants prosecute  a  cross-appeal. 

The  plaintiffs  contend  that  the  court  erred  in  fixing  the  time  of 
the  testator's  death  as  the  period  at  which  the  value  of  the  property 
was  to  be  computed  in  order  to  ascertain  whether  there  had  been  a 
profit ;  that,  as  H.  B.  Ray  and  the  widow  of  the  testator  were  de- 
visees of  the  property  and  executor  and  executrix  of  the  will,  it 
was  their  duty  to  sell  the  property  in  order  to  ascertain  whether  there 
was  any  profit,  and  how  much,  and  that  as  they  have  not  done  so 
they  should  now  be  compelled  to  sell,  or  the  property  should  be  es- 
timated at  the  present  value,  and  judgment  rendered  in  their  favor 
on  that  basis. 

The  appellees  contend  that  the  court  erred  in  deciding  that  the 
decision  of  Hugh  B.  Ray  that  there  were  no  profits  is  not  final,  and 
that  the  court  might  inquiry  into  the  facts  and  decide  that  question. 
The  testator  did  not  direct  the  property  to  be  sold,  and  the  absolute 
gift  of  it  to  the  two  devisees  is  inconsistent  with  the  duty  on  their 
part  to  sell  it  for  any  purpose  of  the  will.  As  they  were  not  bound 
to  sell,  the  only  right  the  plaintiffs  could  have  was  to  have  the  value 
ascertained  as  of  the  time  of  the  testator's  death.  The  case  from  its 
very  nature  does  not  admit  of  any  other  period,  and  the  court  did 
not  err  to  the  prejudice  of  the  plaintiffs. 

The  cross-appeal  presents  some  difficulty.  It  is  contended  for  the 
appellants  that  the  will  creates  a  trust  in  their  favor,  and  vests 
them  with  a  right  to  the  difference  between  what  they  received  for 
their  interest  in  the  property,  and  interest,  taxes,  etc.,  and  the  value 
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a  right  to  ascertain  in  his  own  way,  and  by  such  agency  as  he  chose 
to  indicate,  whether  there  was  any  profit,  and,  if  any,  how  much. 

Precatory  words  are  held  to  create  trusts  solely  on  the  ground 
that  such  was  the  intention  of  the  testator,  and  consequently,  when 
notwithstanding  the  use  of  such  words  it  has  appeared  that  the 
testator  did  not  mean  them  to  be  peremptory,  but  merely  hortatory, 
it  has  been  held  that  they  do  not  raise  a  trust. 

In  this  case  the  bequest,  when  considered  independently  of  the  pro- 
vision in  regard  to  the  agency  for  ascertaining  whether  there  was  a 
profit,  seems  clearly  to  indicate  that  the  testator  intended  the  chil- 
dren of  his  brother  to  have  whatever  profit  there  might  in  fact  be, 
but  it  is  equally  clear,  when  the  whole  clause  relating  to  that  sub- 
ject is  considered  together,  that  he  also  intended  that  it  should  be 
conclusively  ascertained  by  Hugh  B.  Ray,  whether  there  was  any 
such  profit,  and  if  Ray  should  decide  that  there  was  no  profit  they 
should  not  have  anything.     To  hold,  notwithstanding  his  decision 
fairly  made,  that  the  court  can  inquire  into  the  matter  and  reverse 
his  decision,  is  to  disregard  the  plainly  expressed  intention  of  the 
testator  and  to  make  a  will  for  him. 

Wherefore  the  judgment  is  reversed  on  the  cross-appeal  and  the 
cause  is  remanded  for  further  proper  proceedings. 

Russell  &  Arritt,  for  appellants. 

/.  /.  Galladay,  John  M.  Porter,  for  appellees. 


Albert  Bush  v.  Commonwealth. 

Bill  of  Exceptions. 

A  bill  of  exceptions  signed  by  the  judge  of  the  court,  but  which 
was  not  filed  in  the  court  below  within  the  time  allowed  for  its  filing, 
or  not  filed  at  all,  does  not  become  a  part  of  the  record  and  cannot 
be  considered  by  the  court  of  appeals. 

APPEAL  PROM  HART  CRIMINAL  COURT. 

October  24,  1879. 

Opinion  by  Judge  Cofer  : 

At  the  last  August  term  of  the  Hart  Criminal  Court  the  appellant 
was  convicted  of  the  murder  of  Philip  Richardson,  and  sentenced  to 
confinement  in  the  penitentiary  for  life.    His  motion  for  a  new  trial 
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John  B.  Adams,  et  al.  v.  Stephen  Adams. 

Life-Estate  Holders  Entitled  to  Homestead. 

One  vested  with  a  life-estate  in  real  estate  is  as  much  entitled  to  a 
homestead  as  if  he  held  the  fee  simple  title. 

Creditors'  Rights. 

Where  a  life  tenant  is  entitled  to  a  homestead  right,  if  the  life 
estate  is  worth  more  than  $1,000  the  creditors  can  subject  the  prop- 
erty to  pay  their  claims  by  first  paying  to  her  $1,000;  but  in  case  the 
property  is  divisible,  as  much  of  it  as  is  of  the  value  of  $1,000  may 
be  set  apart  to  the  life  tenant,  and  the  balance  subjected  to  creditors' 
claims. 

APPEAL,  PROM  DAVIESS  CIRCUIT  COURT. 

October  24,  1879. 

Opinion  by  Judge  Pryor  : 

The  conveyance  could  not  have  been  fraudulent,  for  the  reason 
that  the  money  was  advanced  by  the  son  and  the  property  redeemed, 
not  as  a  matter  of  right,  but  by  the  consent  of  the  plaintiffs  in  the 
execution.  The  title,  legal  and  equitable,  had  passed  out  of  Mrs. 
Read,  and  the  permission  to  redeem  was  a  mere  act  of  kindness  on 
the  part  of  the  creditors  toward  a  son  who  was  anxious  to  relieve 
his  mother  from  her  pecuniary  troubles. 

The  conveyance  not  being  fraudulent,  it  is  only  necessary  to  de- 
termine what  interest  the  appellant,  Mrs.  Read,  has  in  the  property. 
She  is  in  the  possession,  entitled  to  a  support  and  maintenance  for 
life  and  to  the  rents  and  profits  for  the  same  period.  She  is  vested 
with  a  life  estate  in  the  property,  and  is  as  much  entitled  to  a  home- 
stead as  if  she  owned  the  absolute  fee.  The  very  purpose  or  the 
deed  was  to  secure  her  in  this  right,  and  the  chancellor,  in  aid  of 
such  a  laudable  transaction,  instead  of  pronouncing  it  fraudulent, 
must  determine  that  she  claims  only  what  the  law  secures  to  her  as 
against  creditors.  She  is  entitled  to  a  homestead  in  the  property, 
and  if  her  life  estate  is  more  valuable  than  the  $1,000,  the  creditor 
can  subject  it,  by  first  paying  to  her  that  amount.  If'  divisible,  as 
much  of  the  property  as  is  of  the  value  of  $1,000  will  be  set  apart 
to  her,  and  the  balance  sold  for  and  during  her  natural  life.  If  in- 
divisible, the  life  estate  may  be  sold,  and  out  of  the  proceeds  the  ap- 
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and  is  in  no  manner  interested  in  the  homestead  now  occupied  by  the 
widow.  If  there  had  been  no  payment  in  money,  and  the  homestead 
of  the  value  of  $1,000' had  been  set  apart  in  the  land  after  the  death 
of  the  husband,  the  widow  could  have  asserted  claim  to  dower,  and 
in  allotting  it  she  must  account  for  the  value  of  the  homestead  for 
the  reason  that  the  statute  expressly  provides  that  in  claiming  both 
dower  and  homestead  the  value  of  the  dower  must  be  abated  by  the 
value  of  the  homestead.  The  question  of  homestead  is  not  involved 
in  this  controversy. 

The  money  value  of  the  homestead,  when  paid  to  the  debtor, 
may  be  invested  in  another  homestead  if  he  sees  proper  to  do  so. 
The  chancellor  will  not  compel  him  to  make  the  investment,  and 
if  he  should  invest  the  money  in  other  property  not  exempt  from 
execution  it  may  be  sold  to  satisfy  the  claims  of  creditors.     The 
appellee  is  not  even  a  creditor,  and  with  the  claim  of  dower  on  his 
land,  has  obtained  all  he  purchased.     It  was  the  land  encumbered 
by  the  dower  that  he  purchased,  and  to  give  him  more,  and  the 
^ridow  of  the  debtor  less,  would  be  manifestly  unjust.     It  is  only 
where  the  allotment  is  in  kind,  and  a  claim  to  a  homestead  is  as- 
serted or  exists  in  the  land  in  which  dower  is  sought  to  be  ob- 
tained, that  the  abatement  in  the  value  of  the  dower  is  to  be  made. 
This  is  the  object  of  the  thirteenth  section  of  the  statute  in  which  it 
is  provided  that  the  homestead  shall  be  allotted  in  estimating  dower. 
The  right  of  the  purchaser  is  in  no  manner  diminished  by  giving 
to  the  widow  her  dower  in  the  entire  tract. 

Judgment  reversed  and  cause  remanded  with  directions  to  allot 
dower  without  regard  to  the  homestead  exemption. 
Sweeney  &  Son,  Houston  &  Mulligan,  for  appellant. 
Weir  &  Son,  for  appellee. 


A.  D.  Brown  v.  Commonwealth. 

Criminal  Law — Instruction. 

Where  an  erroneous  Instruction  is  given,  which  was  not  prejudicial 
to  the  substantial  rights  of  the  accused,  the  cause  will  not  be  reversed 
on  account  of  it. 
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reasonable  grounds  upon  which  to  believe  he  was  in  such  peril, 
may  all  be  given  in  evidence  for  the  purpose  of  showing  that  there 
were  grounds  to  believe  he  was  then  in  danger;  but  if,  notwith- 
standing all  these  things,  he  had  no  reasonable  ground  for  believing 
he  was  then  in  danger,  they  will  not  excuse  him  on  the  ground  of 
self-defense,  although  they  may  have  justified  him  in  believing  he 
would  be  in  such  danger  at  some  future  time.,, 

The  court  did  not  err  in  refusing  instruction  No.  9,  asked  for  by 
appellant;  it  was  abstract  and  belonged  more  appropriately  to  the 
domain  of  logic  than  to  that  of  absolute  law,  and  should  have  been 
left  to  the  consideration  of  the  jury,  without  embarassing  prominence 
being  given  to  the  suggestion  embraced  therein,  as  in  all  other  cases 
where  the  question  is  simply  one  of  weight  of  evidence. 

Judgment  affirmed. 

Fenton  Simms,  for  appellant.    Hardin,  for  appellee. 


COXSTANTINE  WAYNE,  ET  ALv  V.  LuDWELL  A.  FoOTE,  ET  AL. 

Mental  Capacity  to  Convey  Real  Estate. 

A  deed  of  conveyance  made  by  a  grantor  of  doubtful  mental  ca- 
pacity, which  has  tftood  for  more  than  twenty-five  years,  and  the 
property  has  been  conveyed  by  the  grantee,  who  purchased  the  same 
for  a  valuable  consideration  without  any  notice  of  the  fraud  of  his 
grantor,  if  there  was 'fraud  in  securing  the  conveyance,  will  not  be 
set  aside  because  of  the  feebleness  of  the  original  grantor's  mind. 

• 

APPEAL  PROM   BRECKINRIDGE   CIRCUIT   COURT. 

October  28,  1879. 

Opinion  by  Judge  Pryor  : 

It  is  alleged  in  the  petition  of  the  appellant  that  this  conveyance 
by  his  brother,  and  to  which  appellant's  signature  is  affixed  by 
mark,  was  executed  in  the  year  1852,  and  these  appellees,  or  their 
vendors,  have  been  in  possession  claiming  to  own  and  hold  this 
land  under  this  original  conveyance  since  its  date.  There  is  no 
allegation  that  the  vendees  from  the  Dents  knew  of  the  mental  im- 
becility of  the  "appellant,  or  practiced  any  fraud  upon  him  in  ob- 
taining the  title  and  possession  of  the  land  in  controversy.  That 
they  parted  with  their  money  as  innocent  purchasers  for  value  is 
not  controverted,  and  the  fraud  of  the  Dents,  if  any,  will  not  affect 
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Opinion  by  Judge  Hines  : 

Upon  the  question  as  to  whether  there  was  a  trade  between  ap- 
pellant and  Sullivan  by  which  the  property  in  the  bay  horse  passed 
to  Sullivan  and  the  property  in  the  sorrel  horse  passed  to  appellant, 
the  evidence  is  conflicting.     We  may  safely  say  that  the  weight 
of  evidence  is  to  the  effect  that  no  such  trade  was  made,  but  is 
the  contrary  finding  of  the  court  below  so  flagrantly  against  the 
evidence  as  to  justify  a  reversal?    That  issue  is  purely  a  legal  one, 
and  the  finding  thereon  should  not  be  disturbed  unless  we  would  be 
authorized  in  reversing  a   judgment  based  upon  such  a   verdict 
found  by  a  jury  under  proper  instructions  as  to  the  law.     It  ap- 
pears to  us  that,  considering  the  fact  that  all  the  parties  and  wit- 
nesses are  presumed  to  have  been  known  to  the  court  below,  and 
that,  therefore,  the  statements  of  the  witnesses  received  the  cred- 
ence  to  which  they  were  entitled,  the  judgment  should  not  be  dis- 
turbed simply  because,  on  the  face  of  the  record,  the  weight  of  the 
evidence  seems  to  be  against  the  finding  of  the  court.    When  such 
issues,  without  objection,  are  submitted  to  the  court  without  the 
intervention  of  a  jury,  the  parties  must  be  judged  by  the  same 
standard  that  would  be  applied  when  the  judgment  is  based  on  the 
finding  of  a  jury. 

Considering  the  case  from  an  equitable  point  only  we  are  not 
prepared  to  say  that  the  judgment  is  erroneous.  If,  as  the  evidence 
tends  to  show,  the  sorrel  horse  received  by  appellant  from  Sullivan 
was  embraced  in  the  mortgage  to  appellee,  and  the  horse  was  sold 
by  appellant  and  the  proceeds  of  the  sale  appropriated  to  his  own 
use,  it  does  not  appear  to  be  material  whether  there  was  in  fact 
a  trade  between  appellant  and  Sullivan  of  the  bay  for  the  sorrel 
horse.  We  may  infer,  from  the  evidence,  that  appellant  had  a 
mortgage  upon  the  sorrel  horse;  that  he  agreed  to  stand  good  for 
certain  advances  made  by  appellee  to  Sullivan,  and  that,  in  consid- 
eration that  appellee  would  release  him  from  this  guaranty  he  (ap- 
pellant) would  cancel  his  mortgage  and  permit  appellee  to  take  the 
same  property,  by  mortgage,  to  protect  himself  on  the  advances 
thus  made;  that  a  mortgage,  in  pursuance  of  this  agreement,  was 
made  by  Sullivan  to  appellee,  and  that  Jthe  bay  horse  claimed  by 
appellant  was  of  no  greater  value  than  the  sorrel  horse  mortgaged 
to  appellee.  In  the  absence  of  any  fraud  on  the  part  of  appellee 
in  obtaining  possession  of  the  bay  horse  from  Sullivan,  there  ap- 
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pears  no  reason  in  equity  why  the  value  of  the  one  horse  may  not 
be  set  off  against  the  value  of  the  other.  On  the  whole  case  we 
are  of  the  opinion  that  the  judgment  of  the  court  below  should  be 
affirmed. 

G.  W.  Whitesides,  for  appellant.    Bush  &  Porter,  for  appellee. 


George  W.  Bramlette  v.  John  D.  Ellington,  et  al. 

Vendor's  Lien. 

A  vendor's  lien  can  only  be  retained  when  it  is  expressly  stated  in 
the  deed  what  part  of  the  purchase-money  remains  unpaid. 

Liens  Retained  by  Several  Vendors. 

Where  one  grantor  owns  two-thirds  of  the  land  conveyed,  and  another 
an  undivided  one-third,  and  a  lien  for  purchase  money  is  retained, 
each  of  said  grantors  has  a  lien  for  the  sum  due  him  on  the  interest 
he  convejrd,  and  no  more. 

APPEAL  PROM  NICHOLAS  CIRCUIT  COURT. 

October  30,  1879. 

Opinion  by  Judge  Cofer  : 

At  the  common  law  a  vendor  had  a  lien  on  land  sold  until  the 
purchase  money  was  paid.  By  Sec.  26,  Chap.  80,  Revised  Statutes, 
it  was  declared  that  where  any  real  estate  should  be  conveyed,  and 
the  purchase  money,  or  a  part  of  it,  remained  unpaid,  the  vendor 
should  not  thereby  have  a  lien  for  the  same,  unless  it  was  expressly 
stated  in  the  deed  what  part  of  the  consideration  remained  unpaid. 

The  deed  before  us  shows  that  one  of  the  grantors  owned  two- 
thirds  and  the  other  one-third  of  the  land,  and  that  notes  were  ex- 
ecuted to  each  for  his  interest,  and  how  much  was  due  to  each. 
The  effect  of  that  was  that  each  retained  his  lien  on  the  interest  he 
had  conveyed. 

But  by  express  stipulation  "they  retained  a  lien  on  the  land  until 
the  whole  purchase  money  should  be  paid,"  and  it  is  contended  that 
thereby  each  acquired  a  lien  on  the  interest  conveyed  by  the  other. 
We  do  not  think  so.  They  retained  a  lien.  This  presupposed  that 
a  lien  already  existed.  Such  was  not  the  fact ;  each  had  a  lien  upon 
his  own  share,  but  he  had  no  lien  on  the  share  of  the  other, 
and  could  not  retain  what  he  never  had.  This  results  necessarily 
from  the  fact  that  stating  in  the  deed  what  part  of  the  purchase 
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money  remains  unpaid  merely  preserves  a  lien  already  existing,  and 
does  not  create  a  lien.  When  the  parties  retained  a  lien  they  must 
be  understood  to  have  referred  to  the  lien  created  by  law,  and  not 
to  have  intended  to  create  a  new  lien. 

It  is  true  this  construction  renders  the  stipulation  that  a  lien 
is  retained  superfluous,  but  if  we  take  the  language  as  we  find  it, 
it  admits  of  no  other  reasonable  construction,  and  between  giving 
a  stipulation  no  effect  and  giving  it  one  the  language  does  not  rea- 
sonably admit  of,  we  must  choose  the  former. 

Judgment  affirmed. 

Hargis  &  Nowell,  Reid  &  Stone,  A.  Duvall,  for  appellant. 

R.  Gudgell,  Ross  &  Kennedy,  for  appellees. 


James  Drake  v.  Commonwealth. 

Criminal  Law — Dying  Declaration. 

A  declaration,  made  by  one  suffering  from  an  injury  after  he  Is  in- 
formed by  the  surgeon  that  he  can  only  live  a  short  time,  he  believ- 
ing what  is  told  him,  is  admissible  as  a  dying  declaration  against  one 
accused  of  his  murder. 

Pacts  Stated  in  Dying  Declaration. 

It  is  Incumbent  on  the  prosecution  in  a  murder  trial  not  only  to 
show  that  a  declaration  offered  in  evidence  was  made  in  the  view 
of  approaching  death,  but  the  facts  stated  In  such  declaration  must 
have  such  relation  to  the  act  of  killing  as  renders  them  admissible 
In  evidence,  and  where  other  evidence  introduced  by  the  prosecution 
shows  that  there  was  a  considerable  interval  between  the  facts  first 
stated  and  the  fatal  meeting,  the  part  of  the  declaration  pertaining  to 
the  facts  first  stated  should  be  rejected. 

Dying  Declarations  Not  Required  to  Be  in  Writing. 

The  law  does  not  require  dying  declarations  to  be  reduced  to  writ- 
ing, and  where  they  are  written  they  are  not  required  to  be  attested. 
Oral  declarations  may  be  admissible  in  evidence. 

APPEAL,  FROM  PAYETTE  CIRCUIT  COURT. 

November  10,  1879. 

Opinion  by  Judge  Cofer  : 

The  surgeon  repeatedly  told  the  deceased  that  there  was  no  hope 
of  his  recovery.     The  deceased  sent  for  Cooper  on  Saturday  to 
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write  his  declaration,  and  died  on  Wednesday  following.  He  told 
Cooper  he  knew  he  could  not  get  well  and  that  his  death  was  only 
a  question  of  time.  When  considered  in  connection,  these  facts 
seem  to  us  sufficiently  to  prove  that  the  declaration  was  made  in 
expectation  of  near  approaching  dissolution.  That  he  believed 
what  his  surgeon  had  repeatedly  told  him  is  shown  both  by  his 
declaration  to  Cooper  and  the  fact  that  he  desired  to  make  a  state- 
ment of  the  facts  of  the  difficulty  in  which  he  was  injured. 

That  part  of  the  declaration  which  relates  to  what  took  place 
while  the  deceased  was  sitting  on  Kearney's  porch  did  not  relate 
to  the  act  of  killing,  and  the  circumstances  immediately  attending 
it  and  forming  part  of  the  res  gestae.  Leiber  v.  Commonwealth,  9 
Bush  11.  The  attorney  general  contends  that  this  does  not  ap- 
pear on  the  face  of  the  declaration,  and  that  in  passing  upon  the 
question  of  admitting  it  in  evidence  the  court  must  consider  the 
declaration  as  it  appears,  and  admit  or  reject  it  without  reference 
to  other  evidence  which  may  tend  to  show  that  some  of  the  facts 
detailed  occurred  at  another  time  and  place. 

We  do  not  concur  in  either  of  the  propositions. 

The  deceased  said  "Mr.  Drake,  after  passing  up  and  down  on  the 
pike  several  times,  took  a  seat  on  his  steps  on  the  pike"  and  then 
goes  on  to  say  "Me  and  my  brother  John  started  home  when  he 
called  to  us;  we  stopped  until  he  came  up,  when  my  brother  John 
said  to  him,  'You  are  old  enough  to  have  some  sense/  etc.,  and 
while  they  were  talking  his  wife  came  up  with  a  gun."  This  shows 
that  there  was  an  interval  of  greater  or  less  duration  between  the 
time  when  the  deceased  sat  on  Kearney's  porch  and  the  meeting  of 
the  parties  as  the  two  Ryans  were  proceeding  to  the  home  of  John, 
and  as  only  facts  and  circumstances  immediately  attending  the  act 
of  killing  are  admissible,  it  is  incumbent  upon  the  prosecution  to 
show  facts  stated  in  a  dying  declaration  offered  in  evidence  have 
such  relation  to  the  act  of  killing  as  renders  them  admissible  in 
evidence.  It  is  not  enough  that  on  the  face  of  the  declaration  they 
do  not  appear  to  have  been  disconnected  from  the  res  gestae. 

The  other  evidence  introduced  by  the  commonwealth  shows  clearly 
that  there  was  a  considerable  interval  between  the  facts  first  stated, 
and  to  which  we  have  been  referring,  and  the  fatal  meeting,  and 
on  that  ground  that  part  of  the  declaration  referred  to  should  have 
been  rejected. 
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But  we  are  of  the  opinion  that  its  admission  was  not  prejudicial 
to  the  substantial  rights  of  the  prisoner.     The  facts  stated  by  the 
deceased   were  proved  by  other  witnesses^  and  seem  not  to  have 
been  controverted  on  the  trial.     They  occurred  on  a  street  of  the 
village  of  Donerail,  and  that  no  witness  was  offered  to  counteract 
the  statement  of  the  witnesses  for  the  prosecution  as  to  what  oc- 
curred there  tends  to  show  that  the  defense  did  not  dispute  these 
facts.     The  prisoner  was  found  not  guilty  of  murder  and  conse- 
quently, the  tendency  of  this  part  of  the  dying  declaration  to  prove 
r/alice  did  not  prejudice  him  in  that  respect,  and  as  their  bearing 
upon  the  question  of  self-defense  was  only  collateral  and  by  no 
means  strong,  we  think  it  clear  that  he  was  not  prejudiced  by  the 
admission  of  that  part  of  the  declaration  we  have  been  considering. 
The  residue  of  the  statement  was  clearly  admissible  as  relating  to 
res  gestae. 

It  is  next  objected  that  there  are  three  attesting  witnesses  to  the 
paper,  only  one  of  whom  was  called  as  a  witness  to  prove  the  dec- 
laration. The  law  does  not  require  dying  declarations  to  be  reduced 
to  writing,  and  if  written  does  not  require  that  it  shall  be  attested, 
and  when  this  is  done  it  is  not  necessary  to  produce  more  than  one 
of  the  attesting  witnesses.    1  Wharton  on  Evidence,  Sec.  729. 

That  the  court,  on  objection  to  the  admission  of  the  declaration, 
struck  out  a  considerable  portion,  furnished  no  reason  why  so 
much  of  the  residue  as  would  have  been  competent,  if  standing 
alone,  should  not  be  read.  The  declaration  not  being  required  to 
be  written,  so  much  of  it  as  was  competent  could  not  be  rejected 
because  there  was  incorporated  with  it  matter  that  was  incompe- 
tent. 

Although  the  opinion  in  Lieber  v.  Commonwealth,  supra,  does  not 
show  it,  the  fact  is  shown  by  the  record  that  the  declaration  offered 
in  evidence  was  in  writing,  and  the  court  held  that  the  court  below 
erred  in  admitting  a  portion  of  it,  but  did  not  intimate  that  the 
whole  was  inadmissible  because  a  part  was  so. 

The  bill  of  exceptions  recites  that  "The  court  on  motion  instructed 
the  jury  as  follows."  This  is  followed  by  the  instructions  given, 
and  they  are  followed  by  this :  "To  which  instructions  the  defend- 
ant excepted  and  still  excepts,"  etc.  From  this  language  we  must 
assume  that  the  instructions  were  given  on  motion  of  the  common- 
wealth, and  as  the  record  does  not  show  that  they  were  objected  to 
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we  cannot  consider  them.  Sec.  282,  Criminal  Code;  Sec.  333,  Civil 
Code;  Loving  z\  Warren  County,  14  Bush  316. 

Wherefore  the  judgment  is  affirmed. 

Breckinridge  &  Shelby,  W.  C.  Owen,  for  appellant. 

Hardin,  for  appellee. 


Commonwealth  v.  William  Minor. 

Criminal  Law — Intoxicating  Liquors. 

Where  upon  a  charge  for  selling  intoxicating  liquors  it  is  shown 
that  the  accused  sold  "Bitters,"  which  the  buyer  drank  as  a  beverage 
and  which  contained  a  large  per  cent,  of  alcoholic  liquor,  the  jury 
is  warranted  in  finding  the  accused  guilty;  and  an  instruction  by 
the  court  to  find  him  not  guilty  is  erroneous.  The  cause  should  hare 
been  left  to  the  jury  to  determine. 

Instructions. 

When  in  the  trial  of  one  charged  with  selling  intoxicating  liquors 
it  is  shown  by  the  evidence  that  "Grave's  Bitters"  were  sold  and 
drunk  by  the  purchaser  as  a  beverage,  and  that  such  bitters  con- 
tained a  large  per  cent,  of  alcohol,  the  court  should  charge  the  jury 
that  if  the  bitter's  contained  alcoholic  liquor  and  was  so  compounded 
as  to  render  it  fit  for  use  as  a  beverage,  they  should  find  the  defendant 
guilty,  although  they  might  believe  it  also  contained  drugs  which 
made  it  also  a  medicine. 

APPEAL  FROM  GALLATIN  CRIMINAL  COURT. 

November  15,  1879. 

Opinion  by  Judge  Cofer  : 

The  appellee  was  indicted  and  put  upon  trial  for  violating  the 
local  option  law.  The  evidence  conduced  to  prove  that  he  was  a 
merchant,  and  kept  for  sale  a  few  patent  medicines  and  Hossteter's 
Bitters,  Wine  Bitters  and  Graves  Bitters ;  that  he  sold  a  bottle  of 
"Graves  Bitters"  to  a  person  named  in  the  indictment  and  furnished 
him  with  a  glass,  and  he  and  his  friends  drank  it  in  the  store  as 
a  beverage,  and  that  it  contained  some  sort  of  alcoholic  liquor,  and 
something  which  imparted  to  the  compound  a  bitter  taste. 

The  jury  would  have  been  warranted  in  finding  that  the  so-called 
"Bitters"  was  largely  composed  of  alcoholic  liquor;  that  it  con- 
tained so  much  alcohol  as  to  make  it  desirable  as  a  beverage  by 
those  who  wished  that  kind  of  stimulant.     But  the  court,  on  mo- 
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tion  of  the  appellee,  instructed  the  jury  to  find  him  not  guilty.  This 
was  error.  Upon  such  a  motion  the  court  should  have  assumed  as 
true  every  fact  the  jury  would  have  been  justified  in  finding  from 
the  evidence.  The  court  had  no  right  to  decide  the  question  of  fact 
whether  the  "Bitters"  was  or  was  not  spirituous  liquor,  and  espe- 
cially had  no  right  to  decide  that  it  was  not  when  the  positive  testi- 
mony of  more  than  one  witness  was  that  it  contained  whisky  or 
some  other  spirituous  liquor,  and  that  they  drank  it  as  a  stimulating 
drink,  and  that  it  was  used  as  a  beverage  as  well  as  a  medicine. 

The  jury  should  have  been  told,  in  substance,  that  if  the  "Bitters" 
contained  alcoholic  liquor,  and  was  so  compounded  as  to  render  it 
fit  for  use  as  a  beverage  and  desirable  to  those  wishing  alcoholic 
stimulants,  they  should  find  the  defendant  guilty,  although  they 
might  believe  it  contained  drugs  and  other  things  which  made  it 
also  a  medicine. 

The  fact  that  the  "Bitters"  is  so  compounded  as  to  be  used  both 
as  a  medicine  by  those  who  are  sick,  and  as  a  stimulating  beverage 
by  those  who  wish  such  a  beverage,  strongly  suggests  that  it  is  a 
mere  device  for  evading  the  law,  and  if  it  be  it  should  not  be  per- 
mitted to  succeed. 

Judgment  reversed  and  cause  remanded  for  further  proper  pro- 
ceedings. 

Hardin,  for  appellant.    /.  /.  Landrutn,  for  appellee. 


William  Roab  v.  Mary  Burgess'  Adm'r. 

Construction  of  Will. 

When  all  the  estate  of  a  testator  is  devised  to  named  persons  to 
hold  and  enjoy  during  their  natural  lives,  and  to  dispose  of  as  they 
may  think  best  for  their  own  interest,  and  at  their  death  whatever 
remains  of  the  property  is  given  to  another,  it  is  held  that  such 
other  takes  a  vested  Interest  subject  to  be  defeated  by  a  disposal  of 
the  life  tenants. 

APPEAL.  FROM  LIVINGSTON  CIRCUIT  COURT. 

November  18,  1879. 

Opinion  by  Judge  Pryor: 

All  the  estate  of  the  devisor  is  devised  to  Montgomery  and  An- 
ders*-.!! to  hold  and  enjoy  during  their  natural  lives,  and  to  dispose 
of  as  they  nny  think  best  for  their  own  interest,  and  at  their  death 

25 
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whatever  remains  of  said  property  is  given  to  Mrs.  Burgess  and 
her  children  forever.  It  is  plain  that  Mrs.  Burgess  and  her  chil- 
dren took  a  vested  interest  subject  to  be  defeated  by  a  disposal  of 
the  estate  by  the  life  tenants.  The  fact  that  the  devise  over  may 
never  take  effect  does  not  make  it  a  contingent  remainder.  Here 
is  a  fixed  right  of  future  enjoyment  that  may  not  take  effect  in  the 
event  the  property  is  sold  or  squandered.  A  devise  to  "A"  for  life, 
remainder  to  "B"  for  life,  is  a  vested  interest  in  "B,"  although  it 
may  never  be  enjoyed.  See  Jackson's  Adm'r  v.  Sublett,  10  B.  Mon. 
467.    That  this  is  a  vested  remainder  there  can  be  no  doubt. 

Judgment  affirmed. 

Hatnblin  &  Webb,  for  appellant. 

Bush  &  Hendricks,  for  appellee. 


Eliza  A.  Harrison,  et  al.,  v.  Ada  A.  Harrison,  et  al. 

Beneficiary  of  Life  Insurance. 

One  holding  a  certificate  or  policy  by  which  the  company,  upon 
condition  of  certain  payments,  stipulate  to  pay  his  daughter  certain 
sums  of  money  at  his  death,  may  by  will  legally  require  said  sums 
of  money  to  be  divided  between  his  two  daughters.  His  will  is  held 
to  be  an  assignment  pro  tanto. 

APPEAL  FROM  MEADE  CIRCUIT  COURT. 
November  18,  1879. 

Opinion  by  Judge  Cofer  : 

Wornal  P.  Harrison  held  two  certificates  of  membership  in  the 
"Masonic  Mutual  Benefit  Society,  of  Indiana,"  by  which  the  society 
undertook,  upon  condition  he  should  pay  certain  premiums  therein 
stipulated,  to  pay  certain  sums  to  "Ada  A.  Harrison,  daughter,  or 
the  legal  representative  of  said  Wornal  P.  Harrison,  within  thirty 
days  after  due  notice  and  satisfactory  evidence  of  the  death  of  said 
Wornal  P.  Harrison,  and  proof  of  interest,  if  assigned  or  held  as 
security." 

At  the  time  of  taking  out  the  certificates  Ada  A.  was  the  only 
child  of  the  assured.  Afterward,  another  child  was  born  to  him, 
and  before  his  death  he  made  and  published  a  last  will  and  testa- 
ment whereby  he  bequeathed  the  proceeds  of  the  policy  to  be  equal- 
ly divided  between  his  wife  and  two  children,  and  the  only  ques- 
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tion  in  the  case  is  whether  he  had  power  thus  to  dispose  of  the 
fund. 

These  certificates  were  merely  evidences  of  an  intended  gratuity 
to  Ada,  and  he  had  a  right  to  reserve  to  himself  such  power  over 
them  or  their  proceeds  as  he  chose,  and  the  provision  for  proof  of 
interest  in  case  the  certificates  should  be  assigned  shows  that  it  was 
understood  between  him  and  the  society  that  he  might  assign  or 
pledge  them,  and  that  the  assignee  or  pledgee  should  be  entitled  to 
the  fund  to  the  extent  of  his  interest.  Whatever  interest  Ada  had 
in  them  was  taken  and  held  subject  to  this  power  in  her  father  to 
pledge  or  assign  the  certificates,  and  his  will  should  be  treated  as 
an  assignment  pro  tanto. 

Wherefore  the  judgment  is  reversed,  and  the  cause  is  remanded 
with  directions  to  render  judgment  dividing  the  fund  as  directed 
bj  the  will. 

The  costs  in  this  court,  and  in  the  court  below,  should  be  paid 
cu:  of  the  fund  before  division  is  made. 

Lnvis  &  Fairleigh,  for  appellants.  ! 

William  Alexander,  for  appellees.  \ 


W.  S.  Cooper's  Adm'r  v.  Louisville  &  Nashville  Railroad  Co. 

Appeals. 

An  appeal  can  only  be  taken  from  a  final  judgment. 

Bill  of  Exceptions. 

Where  the  appellant  obtained  a  verdict  against  the  appellee,  and 
on  motion  it  is  set  aside  and  a  new  trial  granted,  such  appellant,  who 
has  prepared  his  bill  of  exceptions,  is  entitled  to  have  it  signed  by  the 
judge,  although  no  appeal  could  be  taken  until  the  final  determination 
of  the  case. 

APPEAL  PROM  MARION  COURT  OF  COMMON  PLEAS. 

November  18,  1879. 

Opinion  by  Judge  Pryor  : 

This  is  an  appeal  prosecuted  from  an  order  made  in  a  cause  still 
pending,  and  in  which  no  final  judgment  has  been  rendered. 

The  appellant  obtained  a  verdict  against  the  appellee,  and  on  mo- 
tion this  verdict  was  set  aside  and  a  new  trial  granted.  The  ap- 
pellant, with  a  view  of  saving  the  questions  made  on  this  trial,  and 
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with  a  view  of  securing  the  verdict,  prepared  his  bill  of  exceptions, 
and  the  judge  declined  to  sign  the  bill,  for  the  reason,  as  is  stated, 
that  no  appeal  could  be  taken  until  the  final  determination  of  the 
case.  While  this  was  error  this  court  cannot  correct  it,  as  the  action 
is  still  pending  and  there  is  no  judgment  from  which  an  appeal 
may  be  prosecuted.  A  party  obtaining  a  verdict  that  is  set  aside 
is  entitled  to  have  his  bill  of  exceptions  signed  in  order  that  he  may 
show  the  error,  if  any,  on  the  part  of  the  court  in  disregarding  the 
finding.  Although  a  new  trial  has  been  granted  the  party  aggrieved 
has  the  right  to  have  the  whole  case  from  its  institution  to  its  final 
determination  made  part  of  the  record.  If  the  judge  refuses  to 
sign  a  bill  of  exception,  the  code  provides  the  manner  in  which  the 
exceptions  may  be  had  and  identified. 

The  reason  assigned  by  the  judge  for  declining  to  sign  the  ex- 
ceptions can  not  confer  on  this  court  any  revisory  power.  The 
party  in  this  case  has  no  more  right  to  an  appeal  from  the  order  in 
this  case  than  he  would  from  an  order  refusing  the  filing  of  an 
amended  petition  or  a  demurrer.  There  must  be  a  final  judgment 
before  an  appeal  can  be  taken. 

Appeal  dismissed. 

Russell  &  Arritt,  for  appellant.  Rotmtree  &  Lisle,  for  appellee. 


Louisville  &  Nashville  R.  R.  Co.  v.  Mary  A.  Ganote. 

Injury  to  Animals  by  Train. 

A  railroad  company  is  not  liable  for  damages  in  killing  animals 
when  in  view  of  all  the  circumstances  and  facts  those  in  charge  of 
the  train  did  that  which  men  of  ordinary  prudence  would  have  done 
under  the  circumstances,  having  in  view  the  safety  of  the  train, 
speed  and  regularity  in  its  running,  and  the  safety  of  the  stock. 

APPEAL  FROM  JEFFERSON  COURT  OF  COMMON  PLEAS. 

November  18,  1879. 

Opinion  by  Judge  Cofer: 

Under  the  instruction  given  them  the  jury  were  required  to  find 
for  the  plaintiff,  if  at  the  time  those  in  charge  of  the  train  discov- 
ered or  should  have  discovered  the  position  of  the  horses  there  was 
any  danger,  however  slight,  that  they  would  be  driven  on  to  the 
bridge,  unless  those  in  charge  of  the  train  immediately  used  all 
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proper  means  to  stop  the  train  or  to  retard  its  progress  until  the 
horses  could  get  off  or  be  driven  off  the  track. 

We  do  not  so  understand  the  law.     When  those  managing  the 
train  saw  the  horses,  they  were  not  bound  to  take  steps  to  retard 
the  progress  of  the  train,  unless  in  view  of  all  the  facts  and  cir- 
cumstances the  distance  between  the  train  and  the  horses,  and  be- 
tween the  horses  and  the  bridge,  the  character  of  the  track,  the  ease 
or  difficulty  with  which  the  horses  might  escape  from  the  road  on 
either  side,  and  the  probability   from  the  nature  of  the  animals 
that  they  would  do  so  rather  than  run  into  the  bridge,  they  ought 
to  have  regarded  it  as  probable  the  horses  would  not  leave  the  track. 
When  stock  is  on  or  near  to  a  railroad  track  in  front  and  in  sight 
ot  a  moving  train,  there  is  always  some  danger  that  it  will  remain 
on  or  come  on  the  track  and  be  injured,  and  to  require  trains  to 
be  stopped  whenever  such  danger  exists  would  unnecessarily  and 
unreasonably  interfere  with  railroad  transportation,  and  that  speed 
and  regularity  in  the  running  of  trains  which  the  interest  of  the 
public  and  the  safety  of  persons  and  property  being  transported  by 
rail  require. 

It  is  the  duty  of  those  operating  trains  to  look  first  to  the  safety 
of  the  train,  and  to  this  end  they  should  watch  the  track  before 
them  as  constantly  as  is  consistent  with  the  performance  of  other 
duties  connected  with  the  running  of  the  trains,  and  they  should 
also  look  out  for  stock  so  near  to  the  track  that  it  will  probably 
run  into  it  and  thereby  endanger  the  train,  and  when  stock  is  in- 
jured the  inquiry  should  be,  not  whether  all  possible  effort  was  used 
to  prevent  such  injury,  but  whether  in  view  of  all  the  facts  and 
circumstances  those  in  charge  of  the  train  did  that  which  men  of 
ordinary  prudence  would  have  done  under  the  circumstances,  having 
in  view  the  safety  of  the  train,  speed  and  regularity  in  its  running, 
and  the  safety  of  the  stock. 

The  Expression  "by  proper  means,"  as  used  by  the  court  in  Louis- 
ville &  Nashville  R.  Co.  v.  Wainscott,  3  Bush  149,  is  to  be  under- 
stood as  meaning  such  means  as  men  of  ordinary  prudence  would 
have  used  under  the  circumstances.  If  such  is  not  its  meaning, 
then,  as  it  was  a  mere  dictum,  and,  as  when  applied  to  a  case  like 
this  and  cases  generally  where  stock  encroaches  upon  railroad  tracks, 
it  would  lead  to  injustice  to  railroad  companies,  and  to  a  hindrance 
of  railroad  travel  and  transportation,  we  should  not  hesitate  to 
disregard  it  as  not  of  binding  authority. 
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Judgment  reversed  and  cause  remanded  for  a  new  trial  upon  prin- 
ciples not  inconsistent  with  this  opinion. 
Littleton  Cooke,  for  appellant.    B.  H.  Allen,  for  appellee. 


John  A.  Barr  v.  J.  B.  Elder,  et  al. 

Insolvency  Within  the  Meaning  of  Act  of  1856. 

Insolvency  within  the  meaning  of  the  Act  of  1856  means  inability 
to  pay  one's  debts.  It  is  not  enough  to  show  that  the  debtor  did  not 
have  property  subject  to  execution  in  the  county  of  his  residence  suf- 
ficient to  pay  all  of  his  liabilities. 

APPEAL  FROM  DAVIESS  CIRCUIT  COURT. 

November  21,  1879. 

Opinion  by  Judge  Cofer: 

Waiving  all  other  questions  made  in  the  argument,  the  judgment 
must  be  affirmed  because  there  is  no  evidence  that  Elder  violated 
the  statute.  The  only  evidence  conducing  to  prove  that  he  was 
insolvent,  or  that  he  contemplated  insolvency  when  he  executed  the 
mortgage,  is  a  simple  return  of  "nulla  bona"  on  an  execution. 

This  is  for  some  purposes  sufficient  evidence  of  insolvency,  but 
it  is  not  sufficient  under  the  act  of  1856.  The  return  only  proves 
that  he  had  no  property  in  Daviess  county  subject  to  execution,  but 
it  falls  very  far  short  of  proving  that  he  was  insolvent  or  contem- 
plated becoming  so.  He  may  have  had  ample  means  in  Daviess 
county  to  pay  all  his  debts,  or  he  may  have  had  amply  tangible 
property  in  an  adjoining  county.  Insolvency  within  the  meaning 
of  the  Act  of  1856  means  inability  to  pay  one's  debts.  It  is  not 
sufficient  to  show  that  the  debtor  did  not  have  property  subject  to 
execution  in  the  County  of  his  residence  sufficient  to  pay  all  his 
liabilities. 

Judgment  affirmed. 

Riley,  Jolly  &  Walker,  for  appellant. 

Sweeney  &  Son,  for  appellees. 


George  W.  Oyles  v.  City  of  Louisville. 

Dogs  Not  Property. 

Dogs  are  not  property  in  any  sense  that  the  public  may  not  for  its 
own  convenience  or  safety  prohibit  one  from  keeping  or  permitting  a 
dog  to  be  kept  upon  his  premises,  and  the  power  to  prohibit  includes 
power  to  prescribe  the  terms  on  which  they  may  be  kept 
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APPEAL  FROM  JEFFERSON  CIRCUIT   COURT. 

November  21,  1879. 

Opinion  by  Judge  Cofer  : 

Dogs  are  not  property  in  any  sense  that  the  public  may  not  for 
its  own  convenience  or  safety  prohibit  any  one  from  keeping  or 
permitting  a  dog  to  be  harbored  upon  his  premises.  The  general 
council  of  Louisville  has  power  to  pass  ordinances  imposing  fines 
not  exceeding  $100  for  any  designated  misdemeanor  not  provided 
for  by  the  general  laws  of  the  statae.  Sec.  8,  pages  10  and  11,  Lucas' 
Charter. 

Dogs,  though  sometimes  useful,  are  known  not  to  be  generally  so, 
and  it  is  also  known  that  they  are  often  mischievous,  and  sometimes 
dangerous,  and  the  keeping  of  them  may  be  restrained  (Tenny  v. 
Lenz,  16  Wis.  566),  or  even  prohibited  by  the  law-making  power. 
The  power  to  prohibit  altogether  includes  power  to  prescribe  the 
terms  on  which  they  may  be  kept,  and  the  general  council  there- 
fore had  power  under  that  provision  of  the  charter  referred  to, 
supra,  to  pass  the  ordinance  in  question,  the  license  fee  being  im- 
posed, not  as  a  tax,  but  to  defray  the  expense  of  issuing  the  license 
and  furnishing  a  collar  for  each  dog  licensed,  and  by  way  of  re- 
restraining  the  keeping  of  dogs  within  the  city.     Tenny  v.  Lenz, 
supra;  Board  of  Trustees  v.  Markhatn,  5  Bush  481. 

We  perceive  no  irregularity  in  the  proceedings  of  either  board 
of  the  general  council,  except  that  the  ordinance  seems  to  have  been 
voted  on  by  the  board  of  aldermen  on  the  same  day  it  was  received 
from  the  board  of  common  councilmen,  in  violation  of  rule  No.  9 
of  the  aldermen. 

The  charter  requires  each  board  to  adopt  rules  for  the  trans- 
action of  business,  but  it  does  not  make  an  adherence  to  those  rules 
necessary  to  the  validity  of  the  acts  of  the  general  council.  The 
rules  are  for  the  government  of  the  boards,  and  that  they  were  not 
heing  observed  may  furnish  ground  of  objection  in  the  council,  but 
will  not  affect  acts  otherwise  regularly  adopted,  after  they  have 
passed  out  of  the  hands  of  the  two  boards  and  the  mayor.  These 
views  render  it  unnecessary  to  notice  in  detail  other  points  made  in 
argument. 
Judgment  affirmed. 
Elliott  &  Atchison,  for  appellant.  T.  L.  Bennett,  for  appellee. 
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John  R.  Dixon,  et  al.,  v.  George  W.  McClure. 

Husband's  Right  of  Homestead. 

Where  a  husband  mortgages  his  real  estate,  his  wife  not  joining 
therein,  he  is  entitled  to  claim  a  homestead  in  such  property  as 
against  the  mortgage,  and  the  right  continues  as  against  the  mortgagee, 
notwithstanding  the  death  of  his  wife. 

Bankruptcy. 

The  order  in  bankruptcy  setting  aside  a  homestead  is  invalid  as 
against  a  pre-existing  mortgage,  and  its  only  effect  was  to  exempt  the 
homestead  from  sale  by  the  trustee. 

APPEAL  FROM  HENDERSON  COURT  OF  COMMON  PLEAS. 

November  26,  1879. 

Opinion  by  Judge  Cofer: 

At  the  time  of  executing  the  first  mortgage  the  appellant  was  a 
married  man  and  resided  with  his  family  on  the  mortgaged  land, 
and  his  wife  not  uniting  with  him  in  the  mortgage  he  was  entitled 
to  a  homestead  as  against  that  mortgage,  and  that  right  continued 
as  against  that  mortgage,  notwithstanding  the  death  of  his  wife. 
Her  death  did  not  increase  or  enlarge  the  rights  of  the  mortgagee. 
The  mortgage  as  executed  did  not  vest  the  mortgagee  with  a  lien 
on  the  homestead  and  the  operation  of  the  mortgage  was  the  same 
after  her  death  that  it  was  before.  Wing  v.  Hayden,  io  Bush  276; 
Gaines  v.  Casey,  10  Bush  92. 

At  the  time  of  the  execution  of  the  second  mortgage  neither  of 
the  appellants  was  a  married  man,  and  as  the  mortgage  purports 
to  pledge  the  whole  estate,  neither  is  entitled  to  a  homestead  as 
against  that  mortgage.    Thorn  v.  Darlington,  6  Bush  448. 

The  order  in  bankruptcy  setting  aside  a  homestead  is  invalid  as 
against  a  pre-existing  mortgage.  The  bankruptcy  court  had  no 
power  to  divest  the  mortgagee  of  his  security.  The  only  effect  of 
that  court's  order  was  to  exempt  the  homestead  from  sale  by  the 
assignee. 

It  would  have  been  more  regular  if  the  court  had  ordered  the 
homestead  to  be  laid  off,  and  the  residue  of  the  land,  or  so  much 
of  it  as  was  necessary  for  that  purpose,  to  be  sold  to  satisfy  the 
first  mortgage,  and  the  residue,  if  any,  to  be  sold  to  satisfy  the 
second  mortgage,  and  that  the  homestead  should  only  be  sold  in  the 
event  it  became  necessary  to  satisfy  the  second  mortgage.  But  as 
the  amount  of  the  second  mortgage  exceeds  the  value  of  a  homestead, 
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we  do  not  see  that  the  substantial  rights  of  the  appellants  have 
been  prejudiced. 

Wherefore  the  judgment  is  affirmed. 

J.  R.  Dabney,  M.  Yeoman,  for  appellants. 

J.  IV.  Lockett,  for  appellee. 


James  Thornton  v.  Thomas  H.  Guthrie,  et  al. 

Causes  of  Action  Not  Joint. 

A  cause  of  action  against  one  defendant  upon  an  express  contract 
entered  Into  by  him  alone  cannot  be  joined  in  the  same  petition  with 
a  cause  of  action  arising  upon  an  implied  contract  with  which  the 
other  defendant  had  no  connection.  Two  distinct  causes  of  action' 
cannot  be  united  and  declared  upon  in  the  same  petition. 

APPEAL  FROM  DAVIESS  CIRCUIT  COURT. 
November  26,  1879. 

Opinion  by  Judge  Cofer: 

The  appellees  sued  upon  the  alleged  express  contract  of  the  ap- 
pellant to  pay  the  debts  owed  by  the  firm  composed  of  themselves 
and  the  Venables.  They  alleged  that  they  and  the  Venables  were 
partners  in  the  Mechanics'  Planing  Mill;  that  the  partnership  was 
dissolved,  the  appellees  retiring  and  leasing  their  interest  to  the 
appellant,  who  took  with  the  lease  appellees'  interest  in  the  profits, 
and  undertook  to  pay  the  debts  of  the  old  firm.  They  made  Ven- 
ables parties  and  sought  to  recover  against  them  as  partners  in  the 
old  firm. 

The  suit  was  therefore  not  upon  a  contract  entered  into  by  the 
appellant  jointly  with  Venables,  or  upon  which  he  was  jointly  liable 
with  them.  If  appellant 'was  liable  at  all  he  was  liable  on  his  con- 
tract, and  being  the  only  person  bound  on  it,  as  far  as  appeared 
from  the  petition,  he  should  not  have  been  sued  jointly  with  Ven- 
ables. If  they  were  liable  it  was  not  on  an  express  contract,  but  be- 
cause they  were  the  partners  of  the  appellees  when  the  debt  sued 
tor  was  created.  We  have,  then,  a  cause  of  action  against  one  de- 
fendant upon  an  express  contract  entered  into  with  the  appellees 
by  him  alone,  united  in  the  same  petition  with  a  cause  of  action 
arising  upon  an  implied  contract  with  which  the  other  defendant 
had  no  connection.    Two  causes  of  action  thus  distinct  from  each 
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other  could  not  be  properly  united  in  the  same  petition.  Sec  83, 
Civil  Code. 

The  appellant's  motion  for  a  rule  to  elect  should  have  been  sus- 
tained, and  as  it  was  overruled  and  the  appellees  proceeded  to 
judgment  against  the  other  defendants,  that  must  be  regarded  as  an 
election,  and  on  the  return  of  the  cause  the  petition  should  be  dis- 
missed as  to  appellant  without  prejudice. 

Judgment  reversed. 

Little  &  Slack,  for  appellant. 

Sweeney  &  Son,  for  appellees. 


Cincinnati  Southern  Railway  Company  v.  Potts  Bros. 

Duty  of  Common  Carrier. 

It  is  the  duty  of  a  common  carrier  to  transport  the  chattels  it  un- 
dertakes to  carry  within  a  reasonable  time,  and  if  it  fails  to  do  so  it 
is  liable  for  damages. 

Effect  of  Common  Carrier's  Special  Contract. 

A  common  carrier  cannot  contract  against  its  own  negligence  and 
thus  escape  its  liability,  but  its  liability  may  be  enlarged  or  lessened 
by  contract. 

APPEAL  FROM  PULASKI  CIRCUIT  COURT. 

November  29,  1879. 

Opinion  by  Judge  Pryor  : 

The  bills  of  lading  containing  the  terms  of  shipment  should  have 
been  examined  by  the  appellees,  and  whether  examined  or  not,  after 
shipping  in  the  names  of  others  they  are  estopped  to  make  the  rail- 
road liable  on  any  othef  terms  than  those  mentioned  in  the  contract 
of  shipment. 

We  have  no  right  to  presume  that  plaintiffs  were  practicing  a 
fraud  on  the  company  by  having  the  hogs  shipped  in  the  name  of 
others  than  the  real  owners,  but  we  must  presume  that  the  parties 
knew  the  price  to  be  paid  for  shipping  hogs,  and  the  contents  of  the 
papers  signed. 

The  reduction  in  the  price  of  freight  is  the  consideration  on  which 
the  shipper  releases  his  right  to  demand  compensation  for  the  de- 
lay in  shipping  occasioned  by  the  ordinary  accidents  on  the  road. 
The  hogs  of  the  appellees  were  not  injured  by  the  construction  train 
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running  off  of  the  track,  but  as  a  consequence  of  this  accident  there 
was  a  delay  of  a  day  or  more  in  shipping  the  hogs.    It  is  the  duty 
of  the  common  carrier  to  transport  the  chattels  or  merchandise  he 
undertakes  to  carry  within  a  reasonable  time,  and  if  it  fails  to  do 
so  it  is  liable  for  damages.    This  liability  may  be  lessened  or  en- 
larged by  contract,  and  when  by  contract  a  railroad  company  pro- 
vides against  the  usual  and  ordinary  accidents  that  occur  in  run- 
ning its  trains  no  liability  exists.    While  a  common  carrier  cannot 
contract  against  its  own  negligence  we  are  not  prepared  to  adopt 
the  rule,  that  in  the  agreement  to  transport  freight  and  passengers 
it  is  to  be  held  liable  for  the  delay  occasioned  by  the  running  off  of 
some  other  train  on  the  road  than  that  upon  which  the  freight  is 
being  carried,  although  there  might  be  proof  conducing  to  show 
that  the  accident  might  have  been  avoided  by  the  exercise  of  ordi- 
nary care,  at  least  in  cases  where  the  delay  caused  by  the  obstruction 
is  not  unreasonable. 

We  cannot  say  from  the  facts  in  this  case  that  the  delay  was 
unreasonable,  but  on  the  contrary  it  seems  to  us  that  the  delay  can- 
not be  regarded  as  the  result  of  inexcusable  neglect,  or  that  a  delay 
of  twenty-four  hours  by  reason  of  such  an  accident  as  is  shown  to 
.  have  occurred  in  this  case  should  subject  the  company  to  damages. 
The  facts  developed  in  connection  with  the  obstruction  caused  by 
the  construction  train  shows  it  to  have  been  such  an  accident  as 
the  appellant  was  providing  against  in  its  contract  made  with  the 
appellees.    It  was  the  duty  of  the  company  to  furnish  suitable  cars 
ior  the  shipment  of  appellees'  stock,  and  to  place  them  in  a  condi- 
tion where  they  would  be  unloaded  in  a  reasonable  time  after  arriv- 
ing at  market,  and  their  failure  to  do  so  would  subject  them  to 
damages.    Under  the  contract  in  regard  to  the  shipment  there  was 
no  such  unreasonable  delay  as  authorizes  a  recovery  on  that  account. 
The  delay  is  accounted  for  by  the  appellant,  and  was  the  result  of 
an  accident  usual  to  transportation  over  such  roads,  and  was  em- 
braced by  the  contract  of  shipment. 

Judgment  reversed  and  cause  remanded  with  directions  to  award 
a  new  trial  and  for  further  proceedings  consistent  with  this  opinion. 
T.  Z.  Morrow,  /.  M .  Collins,  for  appellant. 
Fox  &  Stone,  J.  E.  Hays,  J.  S.  Vanwinkle,  for  appellees. 
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Ary  Brand  v.  J.  W.  Brand. 

Jurisdiction  Over  Committee  for  Lunatic. 

When  the  estate  of  a  lunatic  is  committed  by  a  court  of  competent 
jurisdiction  to  a  committee,  the  committee  is  answerable  to  the  court 
appointing  him  for  the  discharge  of  his  duties,  and  can  only  be  re- 
lieved of  those  duties  by  that  court,  which  alone  has  authority  to 
settle  his  accounts. 

APPEAL  FROM  DAVIESS  CIRCUIT  COURT. 
November  29,  1879. 

Opinion  by  Judge  Cofer  : 

The  petition  shows  that  appellant  was  found  to  be  a  lunatic,  and 
the  appellee  was  appointed  committee  by  the  Ohio  Circuit  Court. 
Having  been  appointed  by  that  court  he  became  its  officer,  and  in 
all  matters  pertaining  to  the  trust  he  was  and  is  answerable  to  that 
court,  and  the  Daviess  Circuit  Court  had  no  jurisdiction  either  to 
settle  his  accounts  or  to  discharge  him  from  the  trust. 

The  estate  of  a  person  of  unsound  mind  committed  by  a  court 
of  competent  jurisdiction  to  the  hands  of  a  committee  is  in  the  cus- 
tody of  the  law,  and  the  committee  is  responsible  to  the  court  ap- 
pointing him  for  the  discharge  of  his  duties  and  can  only  be  re- 
lieved of  those  duties  by  that  court,  which  alone  has  authority  to 
settle  his  accounts,  except  as  may  be  otherwise  provided  by  statute. 

If  the  appellee  might  proceed  to  make  a  settlement  in  the  Daviess 
Circuit  Court,  he  might,  if  not  relieved  of  his  trust,  make  his  next 
settlement  in  some  other  court,  and  the  next  in  another,  and  so  on, 
making  no  two  in  the  same  county  and  rendering  it  impracticable 
for  any  court  to  know  whether  he  had  discharged  his  trust  faith- 
fully or  not. 

Under  Sec.  472,  Civil  Code,  the  Ohio  County  Court  may  have 
jurisdiction  to  settle  his  accounts,  but  if  so  it  is  only  because  the 
statute  confers  the  authority.  The  court  not  having  had  jurisdic- 
tion of  the  subject-matter  of  the  action,  the  judgment  is  void,  and 
no  motion  having  been  made  in  the  court  below  to  set  it  aside,  we 
cannot  reverse  the  judgment  (Sec.  761,  Civil  Code),  but  must  dis- 
miss the  appeal.  The  appellee  must,  however,  be  adjudged  to  pay 
the  costs  in  this  court. 

The  appeal  is  not  barred  by  the  statute.  Persons  of  unsound 
mind  are  expressly  excepted  out  of  its  operation. 

Appeal  dismissed  at  appellee's  cost. 

Ozven  &  Ellis,  for  appellant.     Sweeney  &  Son,  for  appellee. 
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C.  W.  &  J.  Pierce  v.  J.  G.  Matthews. 

Compromise — Consideration. 

The  agreement  between  an  insolvent  debtor  and  his  creditors,  that 
they  will  not  carry  his  estate  into  bankruptcy,  on  condition  that  the 
debtor  would  pay  a  cash  per  cent,  of  his  debts,  has  a  sufficient  consid- 
eration for  its  support. 

Waiver  of  Tender. 

Where  an  agreement  has  been  made  between  creditors  and  a  debtor 
by  which,  upon  the  payment  of  fifty  per  cent,  of  the  debts,  the  debtor 
is  to  be  released,  the  repudiation  of  the  release  by  a  creditor  consti- 
tutes a  waiver  of  the  right  to  demand  or  require  a  technical  fender 
of  the  amount  agreed  to  be  paid  on  the  claim. 

APPEAL  FROM  LOUISVILLE  CHANCERY  COURT. 

December  2,  1879. 

Opinion  by  Judge  Hines  : 

Appellant  brought  suit  to  recover  $449.66  on  account  against  ap- 
pellee, recovered  half  that  sum,  and  was  adjudged  to  pay  the  cost 
of  the  action.  From  that  judgment  this  appeal  is  taken. 

Appellants  executed  a  written  release  to  appellee  on  condition  that 
they  should  receive  fifty  cents  in  cash  on  the  dollar  of  their  indebt- 
edness, and  assigned  their  claim  in  blank.  To  the  plea  of  release 
upon  this  condition  and  of  tender  of  the  fifty  cents  on  the  dollar,  ap- 
pellants respond  that  the  signature  to  said  release  was  obtained  by 
the  fraudulent  representations  of  one  Hatch,  agent  of  appellee,  and 
that  it  was  without  consideration. 

Upon  the  issue  of  the  fraudulent  procurement  of  the  assignment 
and  release  of  the  claim  against  appellee,  one  of  appellants,  and  a 
clerk  in  the  house  testify  that  one  Hatch  came  to  them,  representing 
himself  to  be  the  agent  of  the  creditors  of  the  appellee,  and  express- 
ing the  opinion  that  he  could  compel  appellee  to  pay  the  full  amount 
of  the  claim,  and  agreeing  that  the  release  should  be  operative  only 
upon  the  condition  that  the  said  Hatch  could  secure  nothing  more 
than  the  50  per  cent.  In  conflict  with  the  statements  of  these  wit- 
nesses is  the  evidence  of  Hatch,  who  expressly  denies  that  he  made 
any  such  representations,  says  that  he  was  not  the  agent  of  the  ap- 
pellee in  the  matter,  that  he  represented  the  creditors  and  believed 
that  the  compromise  made  was  the  best  that  could  under  the  cir- 
cumstances be  done. 

It  also  appears  from  the  testimony  of  one  of  the  appellants  that 
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appellee  requested  him  to  go  to  Higgins  &  Company  and  get  the 
fifty  cents  on  the  dollar,  which  appellant  refused  to  do,  claiming  that 
the  signature  had  been  procured  by  fraud,  and  declaring  his  inten- 
tion not  to  abide  by  it. 

In  the  first  place  it  does  not  clearly  appear  that  Hatch  was  em- 
ployed or  was  acting  for  appellee.  Hatch  expressly  denies  it ;  de- 
nies that  he  made  the  representations  attributed  to  him  by  Pierce 
and  his  clerk,  and  that  he  was  acting  in  the  interest  of  the  creditors 
is  borne  out  by  the  testimony  of  Higgins.  In  the  second  place,  the 
record  does  not  satisfactorily  show  that  appellants  could  have  made 
more  out  of  appellee  than  was  secured  by  the  compromise,  and  it 
does  not,  therefore,  presuming  that  Hatch  was  the  agent  of  appellee 
and  made  the  representations  claimed,  follow  that  appellants  were 
misled  to  their  prejudice  by  relying  upon  the  statements  of  Hatch. 

The  repudiation  of  the  release  and  assignment  by  appellants  and 
their  refusal  to  confer  with  Higgins  &  Company,  who  were  author- 
ized to  pay  the  50  per  cent,  on  the  claims,  was  a  waiver  of  the  right 
to  demand  or  require  a  technical  tender  of  the  amount  agreed  to 
be  paid  on  the  claim. 

The  agreement  between  the  numerous  creditors  of  appellee,  on 
the  condition  that  appellee  would  pay  cash  and  not  carry  his  estate 
into  bankruptcy,  had  a  sufficient  consideration  for  its  support. 

Judgment  affirmed. 

W.  O.  &  J.  L.  Dodd,  for  appellants. 

Bodley  &  Sinvrall,  for  appellee. 


Nathan  Howeli/s  Ex'r  v.  Commonwealth. 

Listing  Property  for  Taxation. 

One  who  has  listed  his  property  for  taxation,  but  for  incorrect  val- 
uations, cannot  be  proceeded  against  by  the  county  attorney  and  be 
subjected  to  the  payment  of  the  penalties  provided  by  those  who  fail 
to  list  their  property  for  taxation  at  all  or  give  in  a  false  list. 

APPEAL  FROM  SHELBY  CIRCUIT  COURT. 

December  2,  1879. 

1 

Opinion  by  Judge  Cofer: 

We  are  of  the  opinion  that  Sec.  3,  Chap.  93,  General  Statutes, 
if  in  force,  has  no  application  to  a  case  like  this,  but  applies  only 
when  a  tax-payer  has  not  been  legally  called  upon  for  his  tax  list, 
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and  has  failed  to  give  any  list  at  all.  This  view  is  not  only  justi- 
fied by  the  language  employed  in  the  section  but  is  necessary  to  har- 
monize it  with  Sec.  20,  Art.  5  Chap.  92. 

If  Sec.  3  applies  to  a  case  like  this  in  which  the  tax-payer  has 
given  a  list,   but  has  failed  to  give  a  true  list,  then  every  tax- 
payer in  the  commonwealth  who,  in  the  opinion  of  the  county  at- 
torney of  the  county  of  his  residence,  has  at  any  time  since  1856 
failed  to  give  a  full  and  fair  list  of  his  taxable  property  and  a  true 
statement  of  what  he  is  worth  under  the  equalization  law,  may  be 
brought  before  the  county  court  and  subjected  to  a  reassessment. 
We  cannot  persuade  ourselves  that  the  legislature  intended  any  such 
thing,  and  as  the  language  employed  is  reasonably  susceptible  of  a 
different  construction,  such  construction  should  be  adopted  in  prefer- 
ence to  one  which  may  lead  to  such  absurd  and  oppressive  conse- 
quences.   Not  only  so,  but  it  is  in  the  power  of  the  county  attorney 
and  the  county  court  to  defeat  altogether  the  provisions  of  Sec.  20, 
Art.  5,  Chap.  92,  specially  designed  to  subject  recusant  owners,  of 
property  to  heavy  penalties  for  refusing  to  list  their  property  when 
legally  called  upon  to  do  so,  or  who  give  a  false  or  fraudulent  list, 
by  proceeding  under  Sec.  3,  Chap.  93. 

There  can  be  no  doubt,  we  think,  that  Sec.  3  was  intended  to 
apply  to  those  only  who  innocently  fail  to  give  any  list  at  all,  and 
that  Sec.  20  applies  to  those  only  who,  when  legally  called  upon  by 
the  assessor  or  his  assistant,  fail  or  refuse  to  give  a  list  of  their  prop- 
em*,  or  give  a  false  list,  or  fail  or  refuse  to  give  the  amount  they 
are  worth  under  the  equalization  law. 

The  information  filed  by  the  county  attorney  in  this  case  charges 
that  Howell,  being  called  upon  by  the  assessor  each  year  between 
1857  and  1878,  gave  a  false  list,  and  failed  to  give  the  amount  he 
should  have  given  in  under  the  equalization  law.  This  brought  him 
within  the  provisions  of  Sec.  20,  and  as  a  proceeding  under  that 
section  is  penal  in  its  character,  and  as  the  amount  the  appellant  will 
be  required  to  pay  under  the  order  of  the  court  exceeds  $20,  the 
circuit  court  had  jurisdiction  of  the  appeal.  Evans  v.  Common- 
wealth, 13  Bush  269. 

It  does  not  matter  that  the  court  only  subjected  him  to  the  pay- 
ment of  a  single  tax  on  the  amount  it  found  the  testator  had  failed 
to  list  each  year.  If  the  statute  authorized  the  court  to  subject  him 
to  the  payment  of  any  amount  whatever,  it  required  that  he  should 
be  subjected  to  the  payment  of  "three  times  the  amount  of  the  tax 
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upon  his  estate"  and  not  a  single  yearly  tax  on  so  much  of  his  estate 
as  he  had  failed  to  list,  and  the  appellant  could  not  be  deprived  of 
his  right  to  an  appeal  because  the  court  subjected  him  to  the  payment 
of  less  than  the  law  required  if  he  could  be  subjected  to  the  payment 
of  anything. 

This  conclusion  is  not  in  conflict  with  the  decision  in  McAlisters 
Ex'r  v.  Commonwealth,  6  Bush  581.  That  was  a  proceeding  under 
Sec.  2  of  the  Act  of  February  2,  1862  (Myers's  Supplement,  5), 
which  corresponds  with  Sec.  3,  Chap.  93,  General  Statutes.  It  is 
true  that  it  appears  from  the  report  of  the  case  that  McAlister  gave 
in  a  part  of  his  money  under  the  equalization  law  for  one  of  the 
years  covered  by  the  proceeding,  but  the  attention  of  the  court 
seems  not  to  have  been  called  to  the  question  whether  the  statute 
authorized  his  list  for  that  year. to  be  revised. 

Judgment  reversed  and  cause  remanded  with  directions  to  over- 
rule the  motion  to  dismiss  the  appeal,  and  for  further  proper  pro- 
ceedings. 

Bullock  &  Beckham,  for  appellant. 

J.  W.  Head,  P.  W.  Hardin,  for  appellee. 


R.  S.  Hazelwood's  Adm'r  v.  E.  Hamilton. 

Sale  of  Real  Estate  in  Gross. 

A  contract  for  the  sale  of  real  estate  is  to  be  construed  as  other 
contracts,  and  when  one  sells  his  farm  and  in  the  contract  sets  forth 
the  abuttals,  and  specifies  the  consideration  to  be  paid,  but  no  state- 
ment as  to  the  number  of  acres  to  be  conveyed,  the  sale  will  carry 
the  farm  whether  it  contains  a  lesser  or  greater  number  of  acres  it 
was  understood  to  contain  by  the  parties. 

APPEAL  FROM  DAVIESS  CIRCUIT  COURT. 

t 

December  2,   1879. 

Opinion  by  Judge  Hines: 

The  pleadings  sufficiently  present  the  issue  as  to  whether  the  land 
was  sold  by  abuttals  and  in  gross,  or  by  the  acre.  When  there  is 
a  substantial  tender  of  an  issue,  and  it  is  clear  from  the  record  that 
the  parties  understood  the  issue  in  the  same  way,  we  will  not  in- 
quire, after  the  trial,  whether  it  might  have  been  presented  in  a 
better  manner.  All  formal  objections  to  pleadings  that  do  not 
reach  back  to  nor  affect  the  merits  should  be  made  in  the  earlier 
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stages  of  the  case,  and  in  the  manner  provided  in  the  Code.    Posey 
v.  Green,  78  Ky.  162. 

A  contract  for  the  sale  of  land  is  like  any  other  contract.  The 
meeting  of  the  minds  of  the  parties  is  essential,  and  their  intention 
is  to  be  gathered,  as  in  any  other  case,  from  what  was  said  and  done, 
and  from  all  the  circumstances  surrounding  the  parties  and  the  sub- 
ject-matter of  the  contract. 

The  title  bond  is  the  best  evidence  of  the  contract  made  between 

the  parties,  and  unless  mistake  or  fraud  in  its  execution  can  be  shown 

it  must  determine  the  rights  of  the  parties.    The  language  of  the 

bond  is:     "I  have  this  day  sold  to  said  Hamilton  my  farm  lying  on 

the  banks  of  Green  river."    The  bond  then  sets  forth  the  abuttals, 

specifies  the  amount  to  be  paid,  but  nothing  is  said  as  to  the  number 

of  acres.    The  vendor  was  familiar  with  the  boundary  of  the  land, 

which  before  the  purchase  was  pointed  out  to  the  vendee,  and  the 

evidence  tends  to  show  that  Hamilton  desired  to  have  the  land  run 

off,  not  being  willing  to  take  it  as  containing  no  acres,  while  the 

vendor,  Hazelwood,  was  willing  that  the  whole  boundary  should 

go  for  the  agreed  consideration  of  $4,500. 

If  there  was  any  palpable  mistake  as  to  the  quantity  of  land,  it  is 
immaterial  whether  the  contract  was  a  sale  in  gross  or  by  the  acre. 
In  any  event  the  chancellor  should  relieve  against  such  mistake.  But 
the  only  direct  evidence  that  there  was  a  mistake  is  the  fact  that  the 
land  when  surveyed  contained  134  acres,  and  the  evidence  tends  to 
show  that  the  vendor  thought  the  tract  contained  only  no  acres. 
The  evidence  does  not  make  it  clear,  however,  that  either  the  vendor 
or  vendee  proceeded  upon  the  idea  that  there  was  only  1 10  acres 
embraced  in  the  boundary;  the  weight  of  it  seems  to  be  that  both 
vendor  and  vendee  were  willing  to  risk  the  quantity,  and  that  the 
one  sold  and  the  other  bought  the  land  embraced  within  the  boun- 
dary set  forth  in  the  bond. 

We  feel  that  we  ought  not  to  disturb  the  finding  of  the  court  be- 
low unless  we  were  reasonably  well  satisfied  that  it  is  erroneous,  and 
not  being  so  satisfied  the  judgment  must  be  affirmed. 
IV.  N.  Sweeney,  for  appellant.     Owen  &  Ellis,  for  appellee. 


Gilbert  Givens  v.  William  Dixon,  et  al. 

Borden  of  Proof  in  Fraud  Charge. 

The  burden  of  proof  is  on  one  charging  fraud  to  prove  his  charge. 

26 
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Mortgage  to  Secure  Present  and  Future  Indebtedness. 

A  mortgage  executed  on  personal  property  to  secure  both  present  in- 
debtedness and  future  advancements  is  valid,  and  one  extending  credit 
to  the  mortgagor  thereafter  is  bound  to  take  notice  of  the  contents  of 
such  mortgage  when  the  same  is  of  record. 

APPEAL  FROM  HENDERSON  COURT  OF  COMMON  PLEAS. 

December  2,  1879. 

Opinion  by  Judge  Hines: 

The  burden  of  proof  in  this  case  is  on  the  appellant,  who  charges 
that  the  mortgage  from  Allen  to  the  appellee,  Dixon,  was  fraudulent. 
Unless  the  evidence  of  fraud  is  entirely  satisfactory  we  should  not 
disturb  the  finding  of  the  court  below. 

The  testimony  of  Dixon,  Allen  and  Jones,  tends  strongly  to  the 
conclusion  that  the  mortgage  was  executed  in  good  faith  to  secure 
certain  loans  due  from  Allen  to  Dixon,  and  to  secure  Dixon  in  such 
advances  as  he  might  make  to  Allen.  While  there  are  various  con- 
tradictions and  inconsistencies  in  the  evidence,  and  even  circum- 
stances indicating  that  the  mortgage  was  given  to  shield  the  prop- 
erty from  the  creditors  of  Allen,  they  are  not,  in  our  judgment, 
sufficient  to  outweigh  the  evidences  of  good  faith  and  authorize  us 
to  reverse  the  judgment  of  the  court  below. 

The  fact  that  the  mortgage  recites  a  present  indebtedness,  when 
in  fact  the  claim  of  Dixon  under  the  mortgage  is  partly  for  advances 
made  and  moneys  paid  subsequent  to  the  execution  of  the  mortgage, 
ought  not  to  affect  the  question  of  the  validity  of  the  mortgage  if, 
in  fact,  the  mortgage  was  made  to  cover  such  future  advances,  and 
in  contemplation  of  such  future  payments  or  advancements.  That 
the  mortgage  was  made  with  that  view,  and  that  the  payments  and 
advances  were  made  on  the  faith  of  the  mortgage,  satisfactorily  ap- 
pears from  the  evidence. 

It  could  make  no  difference  to  appellant  whether  the  consideration 
was  past  or  future.  He  had  notice  of  the  existence  of  a  mortgage 
on  the  tobacco  and  corn  to  secure  the  sum  of  $500,  and  could  not 
have  extended  credit  to  Allen  on  the  supposition  that  the  property 
would  be  subject  to  his  debt  before  the  satisfaction  of  the  mortgage 
debt.  It  was  within  the  power  of  the  parties,  Allen  and  Dixon,  to 
contract  in  this  way  and  secure  future  advances  by  mortgage,  and 
unless  the  form  of  the  mortgage  misled  appellant  to  his  prejudice 
he  cannot  complain  that  the  mortgage  expressed  that  it  was  made  to 
secure  an  existing  indebtedness. 
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But  it  is  insisted  that  appellees  misled  appellant  by  representing 
that  the  mortgage  was  made  to  secure  only  the  sum  of  $199.  The 
evidence  does  not  authorize  the  conclusion  that  the  mortgage  was 
made  for  no  other  purpose  than  to  secure  the  past  indebtedness. 
In  one  place  appellant  says  that  Dixon  told  him  that  Allen  owed  them 
S90;  and  in  answer  to  the  following  question :  "Did  you  at  any  time 
hear  Dixon  state  the  amount  of  Allen's  indebtedness  to  him  at  the 
time  of  the  execution  of  the  mortgage?"  he  answers,  "I  did,  just 
after  the  execution  of  the  mortgage.  He  said  it  was  $90,  and  that 
when  he  got  that  Allen  would  not  get  in  his  debt  any  more." 

In  the  first  place  appellant  does  not  appear  to  have  asked  the  ques- 
tion or  endeavored  to  learn  whether  that  was  the  full  extent  of  Al- 
len's indebtedness  to  appellee,  and  in  the  second  place  it  does  not 
elucidate  the  question  as  to  whether  the  mortgage  was  made  in  part 
to  cover  future  advances,  nor  as  to  whether  advances  were  made. 
Appellant  does  not  inquire,  even  from  his  own  statement,  whether 
this  was  the  whole  of  the  consideration  for  the  execution  of  the 
mortgage,  nor  does  this  appellee  make  any  statement  that  would 
justify  a  prudent  business  man  in  acting  upon  the  supposition  that 
the  $90  debt  was  the  sole  consideration  for  the  execution  of  the 
mortgage.    It  was  within  the  power  of  appellant,  by  direct  inquiry, 
to  ascertain  the  facts  in  the  case,  and,  taking  all  he  says  to  be  true, 
he  should  not  be  allowed  to  torture  such  disjointed  expressions  in 
such  a  manner  as  to  preclude  appellees  from  showing  the  true  con- 
sideration. 

We  are  of  the  opinion  that  the  mortgage  was  executed  in  good 
faith  to  secure  the  then  indebtedness  of  Allen  to  appellees,  and  for 
future  advances,  and  that  such  indebtedness  and  the  advancements 
made  on  faith  of  the  mortgage  constitute  a  sum  greater  than  the 
proceeds  of  the  tobacco,  and  that  the  court  below  did  not  err  in 
perpetuating  the  injunction. 
Judgment  affirmed. 

J.  L.  Dorsey,  M .  Yeoman,  for  appellant. 
Vance  &  Merritt,  for  appellees. 
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Samuel  Bunt's  Adm'r  z/.  R.  H.  Chilten. 

Motion  for  New  Trial. 

Before  one  can  bring  before  the  court  of  appeals  for  revision  the 
rulings  of  the  trial  court  upon  questions  of  law  arising  during  the 
trial,  he  must  bring  such  rulings  to  the  attention  of  the  trial  court 
by  his  written  grounds  for  a  new  trial,  and  thus  give  the  trial  court 
an  opportunity  to  correct,  and  where  such  alleged  errors  are  not  made 
grounds  In  the  motion  for  a  new  trial,  they  cannot  be  considered  by 
this  court. 

Assignment  of  Errors. 

Although  an  alleged  error  was  made  a  ground  for  a  new  trial,  it 
will  not  be  considered  in  the  court  of  appeals  unless  it  be  also  as- 
signed as  error. 

Statement  of  Grounds  for  New  Trial. 

When  a  ground  for  a  new  trial  is  stated  in  the  motion  as  "irregu- 
larity in  the  proceedings  of  the  court,  and  in  the  prevailing  party, 
by  which  the  plaintiff  was  prevented  from  having  a  fair  trial,"  it  is 
too  general  to  be  a  compliance  with  the  rule,  and  should  be  denied. 

APPEAL  FROM  JEFFERSON  COURT  OF  COMMON  PLEAS. 

December  2,  1879. 

Opinion  by  Judge  Cofer  : 

In  order  to  bring  before  this  court  for  revision  the  rulings  of  the 
court  below  upon  any  question  of  law  arising  in  the  progress  of  a 
jur>  trial,  it  is  necessary  that  such  ruling  should  be  brought  to  the 
attention  of  that  court  by  the  written  grounds  for  a  new  trial.  In 
the  progress  of  such  a  trial  the  court  may  not  have  an  opportunity 
to  fully  consider  every  question  of  law  it  is  called  upon  to  decide, 
and  the  object  of  the  rule  requiring  grounds  for  a  new  trial  to  be 
specified  is  to  enable  the  court  to  re-examine  its  rulings  which  are 
complained  of,  and  to  correct  its  own  errors,  if  satisfied  that  error 
has  been  committed.  And  it  has  long  been  the  well  settled  rule  in 
this  court  to  refuse  to  examine  into  alleged  errors  in  rulings  during 
the  progress  of  the  trial  unless  they  are  specified  in  the  grounds  for 
a  new  trial. 

This  rule  has  not  been  changed  or  modified  to  any  extent  by  the 
statute  requiring  the  errors  complained  of  to  be  assigned  in  this 
court,  and  hence  it  is  the  settled  rule  that  although  an  alleged  error 
was  made  a  ground  for  a  new  trial,  it  will  not  be  considered  here 
unless  it  be  also  assigned  as  error. 
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The  first  ground  for  a  new  trial  in  this  case  is  "irregularity  in 
the  proceedings  of  the  court  and  in  the  prevailing  party,  by  which 
the  plaintiff  was  prevented  from  having  a  fair  trial."  This  is  ob- 
viously too  general  to  answer  the  end  of  the  rule  requiring  the 
grounds  for  a  new  trial  to  be  stated.  The  particular  proceeding  of 
the  court  or  party  complained  of  as  preventing  the  plaintiff  from 
having  a  fair  trial  should  have  been  stated,  that  the  court  might 
know  what  was  complained  of,  and  that  the  adverse  party,  if  his 
conduct  is  complained  of,  might  be  prepared  to  repel  the  charge  of 
irregularity  made  against  him. 

The  second  ground  is  "misconduct  of  the  jury  and  attorney  for 
the  defendant,"  etc.,  stating  the  conduct  of  the  attorney,  which  is 
complained  of;  but  no  facts  are  stated  showing  misconduct  of  the 
jury,  and  no  misconduct  on  their  part  is  shown. 

The  third  ground  is  "that  the  verdict  is  not  sustained  by  the  evi- 
dence and  is  contrary  to  law,"  which  is  sufficient. 

The  fourth  is  newly  discovered  evidence  material  for  the  plaintiff, 
which  he  could  not  by  reasonable  diligence  have  discovered  and 
produced  at  the  trial.  This,  though  not  specifying  the  evidence 
claimed  to  be  newly  discovered,  was  sufficient,  being  supported  by 
affidavits  showing  who  the  witnesses  were  and  what  they  would 
prove.  The  fifth  is,  accident  and  surprise  which  ordinary  prudence 
could  not  have  guarded  againt,  and  the  sixth,  error  of  law  occurring 
at  the  trial  and  excepted  to  at  the  time.  For  the  reasons  assigned 
in  respect  to  the  first  ground  these  are  also  insufficient. 

The  seventh  is  that  "the  court  erred  in  permitting  the  affidavit 
of  the  defendant  to  be  read  as  a  deposition,  because  the  same  is 
illegal  and  incompetent."   This  is  sufficient. 

It  thus  appears  that  the  only  grounds  upon  which  the  court  below 
would  have  been  authorized  to  grant  a  new  trial  are,  (1)  for  mis- 
conduct of  the  defendant's  counsel ;  (2)  that  the  verdict  was  not  sus- 
tained by  the  evidence  and  was  contrary  to  law;  (3)  for  newly  dis- 
covered evidence  if  it  was  of  such  a  character  as  to  authorize  the 
granting  of  a  new  trial,  and  (4)  that  the  court  erred  in  permitting 
the  defendant's  affidavit  to  be  read  as  a  deposition,  "because  the 
same  was  illegal  and  incompetent." 

Turning  to  the  assignment  of  errors  we  find  they  are  as  follows : 
i-  In  permitting  the  affidavit  of  the  defendant,  Chilten,  filed  on 
his  motion  for  a  continuance,  to  be  read  as  evidence,  the  same  being 
illegal  and  incompetent ;  2.    In  giving  instructions  marked  I  and  2 ; 
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3.  In  refusing  instructions  marked  A  and  B ;  4.  In  refusing  to 
grant  a  new  trial  "because  defendant's  counsel  made  certain  state- 
ments to  the  jury,  the  same  as  set  forth  in  the  grounds  for  a  new 
trial. 

It  will  thus  be  observed  that  only  two  of  the  grounds  for  a  new 
trial  are  embraced  by  the  assignments  of  errors, -viz.:  (1)  error  in 
permitting  the  defendant's  affidavit  to  be  read  as  a  deposition,  and 
(2)  in  not  granting  a  new  trial  on  account  of  the  alleged  improper 
statements  of  the  defendant's  counsel  to  the  jury. 

These  are,  therefore,  the  only  questions  this  court  can  consider  on 
this  appeal. 

We  do  not  understand  counsel  to  contend  that  the  statements  in 
the  affidavit  were  of  themselves  illegal  or  incompetent. 

One  of  the  counsel  filed  his  affidavit  on  the  motion  for  a  new  trial, 
in  which  he  stated  that  the  person,  in  lieu  of  whose  deposition  the 
affidavit  was  read,  was  dead  at  the  time  the  trial  took  place,  and  that 
the  fact  that  he  was  dead  was  unknown  to  counsel,  and  that  the 
plaintiff  was  not  present  at  the  trial ;  and  that  if  counsel  had  known 
that  the  person  was  dead  they  would  not  have  consented  to  allow 
the  defendant's  affidavit  as  to  what  the  witness  would  testify  to  be 
read  as  his  deposition.  He  does  not  say  the  defendant  knew  he  was 
dead,  and  even  if  the  grounds  for  a  new  trial  were  sufficient  to  raise 
the  question  there  would  be  no  grounds  for  holding  the  defendant 
guilty  of  misconduct  in  procuring  the  affidavit  to  be  read.  That  the 
witness  may  have  been  dead  did  not  render  the  statements  contained 
in  the  affidavit  either  illegal  or  incompetent. 

Counsel  differ  somewhat  in  their  statements  aa  to  what  the  defend- 
ant's counsel  stated  to  the  jury,  and  the  latter  states,  and  is  not  con- 
tradicted in  it,  that  counsel  for  the  appellant  called  his  attention  to 
the  statements  he  was  making,  and  that  he  then  apologized  for  having 
gone  out  of  the  record  and  told  the  jury  the  matters  referred  to 
were  not  before  them.  The  court  makes  no  statement  in  the  bill  of 
exceptions  as  to  what  occurred,  and  as  the  motion  for  a  new  trial 
was  overruled  we  do  not  feel  warranted  in  reversing  on  that  point 
alone. 

Wherefore  the  judgment  is  affirmed. 

Alexander,  Baker  &  Reid,  for  appellant. 

Lane  &  Harrison,  for  appellee. 
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J.  M.  Giles,  et  al.  v.  Samuel  White's  Ex'r,  et  al. 

Guardian's  Liability. 

Where,  when  a  guardian  takes  charge  of  his  ward's  estate,  a  former 
guardian  has  loaned  a  part  of  the  ward's  money  and  taken  a  note  with 
personal  security,  and  the  new  guardian  believing  it  to  be  safer,  and 
in  the  exercise  of  his  judgment,  took  a  mortgage  from  the  debtor  on 
320  acres  of  land  to  secure  such  debt,  and  released  the  old  surety,  it 
is  held  that  the  guardian  is  not  liable  for  loss  of  such  money  when 
he  acted  in  entire  good  faith,  and  did  what  a  prudent  man  would 
have  done  in  taking  such  mortgage. 


Not  Insurer  of  Ward's  Funds. 
The  law  does  not  require  that  a  guardian  shall  be  an  insurer  of  the 
funds  of  his  ward.    He  is  only  held  to  use  his  best  skill,  prudence 
and  care  in  the  management  of  his  ward's  property. 

APPEAL  PROM  CHRISTIAN  CIRCUIT  COURT. 

December  2,  1879. 

Opinion  by  Judge  Hines: 

Immediately  upon  the  appointment  of  appellee  as  guardian  he  in- 
stituted an  action  to  recover  of  the  former  guardian  and  his  surety, 
Woodson,  the  amount  due  his  wards,  and  in  a  few  days  thereafter 
caused  attachments  to  be  issued  and  levied  on  the  property  of  Wood- 
son, which  attachments  were,  on  hearing,  discharged.  After  the 
answer  of  Woodson  was  filed  appellee  moved  the  court  to  grant  him 
judgment  for  the  uncontroverted  part,  which  was  refused,  and 
therefore,  the  case  being  in  equity,  on  motion  of  appellee  Woodson 
was  ruled  to  and  did  execute  bond,  with  Moore  as  surety,  to  satisfy 
such  judgment  as  the  court  might  render.  Subsequently,  on  the  ad- 
vice of  counsel,  Woodson  executed  a  mortgage  on  320  acres  of  land 
and  upon  some  other  property  to  secure  the  debt,  and  the  action 
against  Woodson  was  dismissed,  and  the  bond  of  Woodson  and 
Moore  discharged  after  the  mortgage  to  appellee  as  guardian  was 
executed.  Woodson  executed  another  mortgage  on  the  same  prop- 
erty to  one  Jones  for  $5,000,  and  on  an  action  being  instituted  to 
foreclose  the  last  mentioned  mortgage,  appellee  and  his  wards 
were  made  parties.  The  land  was  first  decreed  to  be  sold  to  first 
pay  the  mortgage  debt  due  appellee  as  guardian,  and  on  sale  under 
that  decree  the  land  failed  to  bring  more  than  about  one-half  of 
the  mortgage  debt,  the  other  property  mortgaged  having  been  con- 
sumed in  discharging  a  prior  lien.    After  the  confirmation  of  that 
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sale  appellants,  the  former  wards  of  appellee,  instituted  this  action 
against  appellee  and  his  surety  on  the  guardian  bond  to  recover  of 
the  guardian  the  amount  due  from  Woodson  at  the  time  he  executed 
the  mortgage  to  appellee,  and  asking  that  the  decree  of  sale  in  the 
case  of  Jones  against  Woodson  be  treated  as  a  nullity  on  account 
of  certain  irregularities  and  errors  appearing  in  the  progress  of  the 
case.  From  a  judgment  dismissing  appellants'  petition  this  appeal 
was  prosecuted.    . 

The  principal  question  is,  Did  appellee  act  in  good  faith  and  with 
sound  discretion  in  taking  the  mortgage  on  the  320  acres  of  land 
in  lieu  of  the  bond  of  Woodson  and  Moore  ?  At  the  time  the  mort- 
gage was  executed  Woodson  was  considered  solvent,  owned  consid- 
erable property,  but  was  not,  as  stated  by  some  of  the  witnesses, 
considered  a  safe  business  man.  The  surety  on  the  attachment  bond 
stated  that  he  then  considered  him  in  a  precarious  condition.  Within 
a  few  months  after  this,  judgments  to  quite  an  amount  were  ren- 
dered against  Woodson,  and  within  a  short  time  he  was  known  to 
be  insolvent.  Moore,  the  surety  for  Woodson,  was  at  the  time  sup- 
posed to  be  worth  about  $7,000.  The  evidence  tends  to  the  conclu- 
sion that  the  land,  at  the  time  the  mortgage  was  executed,  was 
worth  near  $25  per  acre,  and  that  at  the  date  of  the  foreclosure  it 
was  worth,  when  sold  upon  the  usual  terms,  from  $15  to  $18  per 
acre.  The  evidence  also  shows  that  at  the  sale,  under  decree  of  fore- 
closure, the  land  was  purchased  for  the  wards,  appellants  here. 

It  may  be  safely  assumed  that  as  a  matter  of  fact  Woodson  was 
in  a  precarious  financial  condition  at  the  date  of  the  execution  of 
the  mortgage,  and  that  Moore,  in  case  he  should  be  entitled  to  the 
statutory  exceptions  to  which  a  housekeeper  with  a  family  is  en- 
titled, was  not  worth  enough  to  satisfy  the  whole  amount  of  the 
bond.  That  the  court  considered  Woodson  of  doubtful  solvency 
is  manifested  by  the  order  requiring  him  to  give  bond  to  secure  the 
indebtedness  to  the  wards.  That  appellee  did  believe  and  had  rea- 
son to  believe  that  such  was  the  financial  condition  of  Woodson 
and  Moore  at  the  time  the  mortgage  was  accepted  can  not  be  doubt- 
ed ;  and  as  there  appears  no  reason  for  the  refusal  of  the  court  to 
give  judgment  for  the  uncontroverted  portion  of  the  indebtedness, 
it  is  reasonable  to  suppose  that  the  appellee  anticipated  a  protracted 
litigation  and  a  consequent  danger  to  the  wards'  interest.  Under 
these  circumstances,  can  it  be  said  that  the  debt  due  from  Woodson 
was  entirely  safe,  and  that  the  bond  of  Woodson,  with  Moore  as 
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surety,  was  a  better  reliance  than  a  mortgage  on  real  estate  esti- 
mated at  a  thousand  or  more  dollars  than  the  debt  to  secure  which 
the  mortgage  executed  ? 

It  appears  to  us  that  under  such  circumstances  a  chancellor  would 
have  approved  or  directed  the  investment  of  the  funds  of  the  wards 
in  the  more  permanent  investment  of  the  mortgage  security.    The 
fact  that  time  was  given,  by  annual  payments,  for  five  years  in 
which  to  satisfy  the  mortgage,  ought  not  to  alter  the  case.     The 
land  was  then  of  value  more  than  sufficient  to  pay  the  debt  and 
interest,  when  the  interest  in  the  other  mortgaged  property  is  con- 
sidered.   But  without  reference  to  the  other  property,  the  greater 
portion  of  which  was  consumed  in  discharging  prior  liens,  we  think 
that  appellee  acted  with  as  much  prudence,  skill  and  energy  in 
securing  the  claim  of  his  wards  as  the  law  demands.    It  was  not  his 
iault  that  it  became  necessary  to  institute  proceedings  against  Wood- 
son to  recover  the  money  of  his  wards.    The  action  of  the  former 
guardian  placed  the  funds  in  the  precarious  condition  in  which  they 
were  at  the  time  of  the  execution  of  the  mortgage,  and  rendered 
necessary  the  institution  of  proceedings  to  collect  this  sum.     The 
law  does  not  require  that  a  guardian  shall  be  an  insurer  of  the 
funds  of  his  ward.    He  is  held  to  possess  and  to  exercise  the  skill, 
prudence  and  energy,  in  the  management  of  the  moneys  of  his  wards, 
that  a  man  of  good  business  capacity  and  experience  would  ordi- 
narily exercise  in  regard  to  his  own  affairs  of  the  same  nature. 
Where  the  guardian  has  violated  no  statute  in  the  investment  of  the 
ward's  funds,  the  chancellor  will  require  nothing  more  of  him  in 
such  case  than  is  here  indicated. 

It  is  quite  true  that  something  more  than  good  faith  on  the  part 
of  the  guardian  is  required,  and  that  an  ill-advised  investment  will 
not  be  sanctioned  by  the  chancellor  because  counsel  advised  it,  and 
the  guardian  thought  he  was  doing  the  best  thing  for  his  wards. 
He  must  exercise  a  sound  discretion,  to  be  judged  of  by  all  the  sur- 
rounding circumstances,  and  must  be  possessed  of  the  capabilities 
above  mentioned. 

Xor  does  it  appear  to  us  that  the  fact  that  appellee  may  have  been 
partly  induced  to  make  this  setlement,  by  fear  of  suit  for  damages 
on  the  attachment  bonds,  should  render  him  liable,  provided  the 
change  of  the  investment  was  otherwise  desirable,  not  in  law,  cer- 
tainly, because  the  responsibility  should  not  attach  if  he  acted  as  a 
prudent  and  competent  business  man  would  have  done  under  the 
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circumstances  then  surrounding  him ;  and  not  in  morals  because  the 
liability  to  suit  upon  the  attachment  bond  resulted  from  an  earnest 
and  honest  effort  to  secure  the  funds  of  the  wards  imperiled  by  the 
misconduct  of  a  former  guardian. 

Suppose,  as  we  have  a  right  to  assume  from  the  evidence  in  this 
record,  that  appellee  knew  that  Woodson  was  in  failing  circum- 
stances and  that  Moore  was  not  worth  the  whole  debt  if  he  claimed 
his  exemptions,  and  that  in  the  then  uncertain  state  of  things  as 
to  when  the  judgment  could  be  obtained,  and  as  to  whether  it  would 
be  satisfied  when  obtained,  the  mortgage  had  been  offered  and  re- 
fused by  appellee,  and  that  subsequently  any  portion  of  the  debt 
was  lost,  would  not  appellants'  claim  for  reparation  have  been  bet- 
ter founded  both  in  law  and  morals?  Such  a  dilemma  leaves  the 
competent  and  conscientious  guardian  without  means  to  shield  him- 
self from  loss.  If  such  were  the  law,  solvent,  capable  and  honest 
guardians  could  not  be  obtained  to  assume  such  risks.  The  chan- 
cellor delights  to  watch  and  protect  the  interests  of  its  infant  wards, 
and  to  accomplish  that  end  he  likewise  delights  in  shielding  the 
competent  and  faithful  guardian  from  losses  resulting  from  unfore- 
seen commercial  disasters  that  no  human  foresight  could  provide 
against.  This  record  develops  the  fact  that  whatever  may  be  the 
defect  in  the  title  to  the  land,  and  we  do  not  think  any  available 
defect  is  shown,  the  loss  is  not  so  readily  traceable  to  the  defect  of 
title  as  to  the  general  shrinkage  of  values. 

The  errors  suggested  in  the  case  of  Jones  against  Woodson  are 
not  such  as  to  render  the  judgment  void.  A  failure  to  describe  the 
land  by  metes  and  bounds  was  erroneous,  certainly,  and  might  un- 
der certain  circumstances  authorize  a  reversal  on  appeal ;  but  such 
an  error  has  never  been  held  to  render  the  judgment  void.  The 
judgment  for  the  sale  of  the  land,  as  well  as  the  judgment  in  favor 
of  the  appellee  against  the  wards,  must  be  treated  as  valid  until 
reversed  on  appeal. 

The  judgment  of  the  court  below  is  affirmed. 

Breathitt  &  Payne,  S.  /.  Boyd,  for  appellants. 

McPherson  &  Champlain,  for  appellees. 


1879O  Richards  v.  Seward.  411 

H.  C  Richards,  et  al.,  v.  J.  N.  Seward,  et  al. 

Description  of  Notes  in  Mortgage. 

Where  a  mortgage  expressly  states  the  sum  secured  by  it,  and  that 
it  was  to  secure  the  mortgagee,  the  failure  to  describe  the  notes  in 
the  mortgage  or  to  designate  the  parties  to  whom  payable,  does  not 
invalidate  the  mortgage. 

APPEAL  PROM  WARREN  CIRCUIT  COURT. 

December  4,  1879. 

Opinion  by  Judge  Pryor  : 

The  judgment  is  erroneous,  as  there  is  an  entire  absence  of  evi- 
dence showing  that  Pearce  and  Claypool  were  the  sureties  on  any 
of  the  notes  but  one,  and  on  that  Claypool  appears  as  the  surety. 
The  mere  recital  in  the  mortgage  is  no  evidence  of  that  fact,  and 
as  the  pleadings  stood  the  appellees  should  have  been  postponed  in 
the  payment  of  their  claim  until  the  debt  of  the  appellants  was  sat- 
isfied. 

The  mortgage  is  sufficiently  definite,  as  it  expressly  states  the 
amount  for  which  these  parties  were  bound,  and  the  failure  to  de- 
scribe the  notes  or  the  parties  to  whom  payable  does  not  invalidate 
that  instrument,  if  in  fact  the  liability  existed.  The  mortgage  ex- 
pressed that  it  was  to  secure  the  appellees  in  or  about  the  sum  of 
§1,900,  and  this  was  sufficient  to  put  the  appellants  on  inquiry  to 
ascertain  the  character  of  the  claims  for  which  the  security  was 
given. 

The  appellees,  on  the  return  of  the  cause,  should  be  permitted  to 
show  their  relation  to  the  notes.  If  sureties,  and  if  the  debts  were 
contracted  in  good  faith,  we  see  no  reason  why  they  should  not  be 
given  a  preference  in  the  distribution  of  the  proceeds  of  sale. 

Judgment  reversed  and  cause  remanded  for  further  proceedings 
consistent  with  this  opinion. 

/.  IV.  &  G.  R.  Gorin,  for  appellants. 

/.  H.  &  /.  M.  Wilkins,  tialsell  &  Mitchell,  for  appellees. 


H.  B.  Ray,  et  al.,  v.  David  Clernes. 

Sale  by  Sample. 

A.  sale  by  sample  is  a  warranty  that  the  balance  of  the  articles  so 
bought  are  of  the  same  quality  as  the  sample,  and  the  buyer  is  not 
required  to  accept  articles  not  of  the  same  quality. 
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Instructions. 

In  a  sale  of  wheat  by  sample  an  instruction  was  correct  which  told 
the  jury  "that  if  the  sample  had  no  weevil  in  it,  but  the  wheat  de- 
livered did,  and  the  defendant  within  a  reasonable  time  examined  it 
and  found  the  wheat  badly  injured  by  weevils  and  notified  the  plain- 
tiff to  remove  it,  the  law  is  for  the  defendant,"  etc. 

.     APPEAL  PROM  MARION  CIRCUIT  COURT. 

December  4,  1879. 

Opinion  by  Judge  Pryor  : 

The  instructions  given  at  the  instance  of  the  appellee,  if  objec- 
tionable, were  cured  by  the  instruction  given  at  the  instance  of  the 
defendants. 

The  sale  by  sample  was  in  effect  a  warranty  that  the  balance  of 
the  wheat  to  be  delivered  should  be  of  the  same  quality,  and  if  the 
wheat  was  received  by  the  appellants  without  a  knowledge  of  its  in- 
ferior condition,  by  reason  of  its  having  weevils  in  it,  it  does  not 
affect  the  liability  of  the  appellants  on  their  warranty.  But  if  they 
do  receive  it  with  such  knowledge  it  must  be  regarded  as  having 
been  accepted  by  them  in  the  full  discharge  of  the  agreement  to  de- 
liver the  quantity  and  quality  warranted.  In  this  case  there  is  proof 
conducing  to  show  that  it  was  badly  injured  by  the  weevils,  and  that 
fact  was  unknown  to  the  appellants  when  delivered ;  but  on  the  other 
hand  the  proof  conduces  to  show  that  it  was  the  quality  of  wheat 
warranted  by  the  sample.  The  court,  with  a  view  of  meeting  the 
case  as  presented  by  the  appellants,  told  the  jury  "that  if  the  sample 
had  no  weevil  in  it,  but  the  wheat  delivered  did,  and  the  defendants 
within  a  reasonable  time  examined  it  and  found  the  wheat  badly  in- 
jured by  weevils  and  notified  the  plaintiff  to  remove  it,  the  law  is 
for  the  defendants,"  etc. 

This  was  the  only  instruction  asked  by  the  defendants,  and  gave  to 
the  jury  all  the  law  of  the  case  to  which  they  were  entitled.  The  in- 
struction given  for  the  appellee  was  the  converse  of  the  instruction 
given  for  defendants,  that  although  there  were  no  weevils  in  the  sam- 
ple, yet  if  the  defendants,  with  a  knowledge  of  there  being  weevils  in 
the  wheat,  received  it  as  a  compliance  on  the  part  of  the  appellee 
with  his  contract  they  must  find  for  the  plaintiff.  The  appellants 
certainly  had  the  right  to  receive  the  wheat,  although  full  of  weevils, 
as  a  discharge  of  plaintiff's  obligation  to  deliver  wheat  of  a  particu- 
lar quality,  and  if  they  received  it  knowing  that  it  was  in  this  condi- 
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tion  they  ought  not  afterwards  to  complain.    Whether  they  knew  its 
defective  or  injured  condition  was  a  question  for  the  jury. 

Judgment  affirmed. 

IV.  B.  Harrison,  for  appellants.    R.  H.  Rountree,  for  appellee. 


Joseph  Whitesides,  et  al.,  v.  William  D.  Cushenberry,  et  al. 

Husband  and  Wife. 

The  husband  has  a  right  to  sell  his  real  estate  regardless  of  his 
wife's  wishes  and  can  pass  to  the  purchaser  a  complete  title  except 
the  potential  right  of  dower. 

Relinquishment  of  Homestead. 

Where  in  a  conveyance  of  a  husband's  real  estate  he  agrees  to 
relinquish  his  homestead  right  and  the  value  of  the  homestead  is 
credited  on  the  purchase-money,  he  cannot  thereafter  assert  a  home- 
stead claim  as  to  such  real  estate. 

APPEAL  PROM  SIMPSON  CIRCUIT  COURT. 

December  6,  1879. 

Opinion  by  Judge  Pryor  : 

Upon  a  reconsideration  of  this  case  we  must  adjudge  that  the 
appellant  by  his  own  action  has  deprived  himself  of  the  right  to  a 
homestead.  It  is  immaterial  whether  his  wife  consented  to  the  sale 
or  not.  The  husband  had  the  right  to  sell  regardless  of  his  wife's 
wishes,  and  could  pass  to  the  purchaser  a  complete  title,  except  the 
potential  right  of  dower. 

He  bought  this  land  at  the  sale  by  the  assignee  under  the  an- 
nouncement that  he  would  relinquish  the  homestead.  The  sale  was 
made  and  confirmed,  and  the  value  of  the  homestead  credited  on  the 
purchase  money,  leaving  something  over  eight  thousand  dollars  due. 
When  his  notes  for  the  purchase  money  are  attempted  to  be  enforced 
he  again  claims  the  homestead,  and  if  allowed  the  homestead  out  of 
the  land,  or  is  credited  by  a  thousand  dollars,  its  value,  he  reduces 
the  amount  owing  to  him  to  seven  thousand  dollars,  and  thereby  will 
have  had  two  homesteads  in  the  same  land. 

He  had  the  right  to  purchase  the  land,  and  when  the  sale  was 
confirmed  it  could  not  well  be  avoided,  or  at  least  it  must  be  regarded 
as  a  valid  sale,  and  in  the  attempt  to  collect  the  purchase  money  he 
can  assert  no  homestead  claim. 
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The  judgment  below  was  therefore  proper  and  should  have  been 
affirmed.  ^ 

A.  Duvall,  G.  W.  Whitesides,  J.  M.  Galloway,  for  appellants. 
R.  Rhodes,  Bush  &  Goodwin,  William  Lindsay,  for  appellees. 


Harriet  Frances  v.  Abe  AbAMS. 

Dower  Estate  Subject  to  Sale. 

When  dower  is  assigned  it  becomes  liable  to  sale  on  execution  like 
any  other  legal  estate. 

Abandonment  of  Homestead. 

Where  the  owner  of  real  estate  removes  from  the  land  without  any 
intention  to  return  to  reside  on  it,  she  thereby  abandons  her  right 
to  claim  a  homestead  exemption  therein. 

APPEAL  PROM  CALLOWAY  CIRCUIT  COURT. 

December  5,  1879. 

Opinion  by  Judge  Cofer  : 

Dower,  when  assigned,  is  subject,  like  any  other  legal  estate,  to 
sale  under  execution.  The  appellant  ceased  to  reside  on  the  land  at 
least  two  years  before  the  fi.  fa.  issued,  and  that,  too,  without  any  in- 
tention, as  far  as  appears,  to  return  to  reside  upon  it  That  was  an 
abandonment  of  the  homestead  exemption.  Carter,  Fisher  &  Co.  v. 
Goodman,  1 1  Bush  228.  The  case  is  not  like  that  of  Phipps  v.  Acton, 
12  Bush  375.  There  the  homestead  was  owned  by  the  husband,  and 
was  continued  after  his  death  for  the  benefit  of  his  widow  bv  the 
express  provision  of  the  statute,  which,  as  to  such  a  homestead,  does 
not  require  continued  residence  thereon.  In  this  case  the  husband 
never  had  a  homestead  in  the  land.  He  died  long  before  the  home- 
stead act  was  passed,  and  whatever  right  of  exemption  the  appellant 
had  was  her  own,  and  was  not  derived  from  her  husband,  and  she  is 
in  precisely  the  same  condition  she  would  have  been  if  she  had  held 
a  life  estate  derived  by  purchase  or  lease  from  a  stranger.  The  court, 
therefore,  properly  overruled  the  motion  to  quash  the  sale. 

The  value  of  the  timber  cut  since  the  appellee  purchased  as  proved 
by  the  evidence,  did  not  exceed  $65  or  $70.  S.  H.  Frances,  whose 
deposition  was  taken  by  the  appellee,  and  who  seems  to  testify  with 
great  candor,  and  names  nearly  or  quite  all  the  persons  proved  by 
any  witness  to  have  gotten  any  of  the  timber  off  the  land,  says 
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Blakey  got  $3  worth  of  logs,  Loveger  $6,  Wylie  Rogers  $1.80,  Pas- 
chal $1,  Sam  Rogers  $12,  Farless  $16.80,  the  two  Brocks  $4,  Smith 
$6,  Witness  $6.80,  Brooks  700  rails,  $1.25,  Ford  600  rails,  $1.50, 
Jones  500,  $1.25,  Blakey  75  cents. 

Jones,  one  of  the  defendants,  proves  that  he  bought  100  logs  at 
15  cents;  that  he  cut  90  of  them  and  hauled  away  40,  and  left  the 
remainder  on  the  ground,  and  they  were  adjudged  to  the  appellee. 
Farless  cut  a  few  logs  and  made  a  few  rails,  and  they  also  remained 
on  the  land  and  were  adjudged  to  the  appellee.    There  may  have 
been  some  other  small  lots  of  logs  and  rails  sold  since  appellee  pur- 
chased, but  it  is  not  certain  that  all  that  we  mentioned  was  cut  after 
that  time,  so  that  our  estimate  is  rather  above  than  below  the  actual 
full  value  of  the  timber  sold  from  the  land  since  the  appellee  made 
his  purchase.     He  owns  an  interest  in  two-thirds  of  the  reversion 
which  is  subject  to  the  life  estate  of  the  appellant,  who  is  about  50 
years  of  age.     It  does  not  appear  that  the  timber  cut  was  of  the 
value  exceeding  the  prices  for  which  it  was  sold,  or  that  the  rever- 
sion has  been  materially  injured  by  removing  it.     When  all  these 
facts  are  considered,  we  think  the  timber  cut  and  remaining  on  the 
land,  and  which  was  adjudged  to  the  appellee,  will  fully  compensate 
him  for  the  injury  that  he  has  sustained,  and  that  no  judgment 
should  have  been  rendered  in  his  favor  except  permitting  him  to  re- 
move the  cut  timber,  and  enjoining  the  appellant  from  cutting  or  al- 
lowing others  to  cut  from  the  land  more  timber  than  is  reasonably 
necessary  for  firewood  for  herself  or  tenants  residing  on  the  land, 
and  to  keep  the  improvements  on  it  in  proper  repair. 

Judgment  reversed  and  cause  remanded  for  a  judgment  in  con- 
formity with  this  opinion. 
L.  Anderson,  for  appellee. 


George  Highbogh  v.  John  R.  Highbogh. 

Right  of  Action  Against  Co-Executor. 

One  executor  cannot  institute  an  action  at  law  against  his  co-execu- 
tor for  the  recovery  of  property  belonging  to  the  estate,  for  one  execu- 
tor has  as  much  right  to  the  possession  as  the  other.  When  it  be- 
comes necessary  to  sue  a  co-executor  the  proceeding  can  only  be  brought 
In  equity. 

APPEAL,  PROM  HART  CIRCUIT  COURT. 
December  5,  1879. 
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Opinion  by  Judge  Pryor  : 

It  must  be  conceded  that  one  executor  cannot  institute  an  action 
at  law  against  his  co-executor  for  the  recovery  of  property  belonging 
to  the  testator.    One,  having  as  much  right  to  the  possession  as  the 
other,  will  necessarily  defeat  any  such  recovery.    The  case  before  us 
is  not  at  law  but  in  equity,  and  on  the  part  of  one  executor  against 
another,  who  refuses  to  execute  the  trust  and  is  claiming  to  hold  the 
property  of  the  testator  in  his  own  right.     Choses-in-action  and 
moneys  that  under  the  will  are  to  be  applied  to  the  payment  of  spe- 
cific devises  made  by  the  testator,  and  without  which  the  trust  im- 
posed on  the  fiduciaries  cannot  be  executed,  are  being  withheld.    It 
is  as  much  the  duty  of  one  executor  to  execute  the  provisions  of  the 
will  as  the  other,  and  of  all  the  executors  to  see  that  the  wishes  of 
the  devisor  are  carried  out.    In  this  case  it  becomes  necessary  to  have 
a  construction  of  the  will  or  the  direction  of  the  chancellor  as  to 
the  payment  of  certain  legacies.    The  widow  had  renounced  the  pro- 
visions of  the  will ;  some  of  the  property  devised  had  been  sold  by 
the  testator  prior  to  his  death ;  the  claim  by  the  widow  of  her  dis- 
tributable share  of  her  estate  rendered  it  doubtful  as  to  the  suffi- 
ciency of  the  personal  estate  to  pay  the  special  legacies,  and  under 
such  circumstances  it  was  eminently  proper  that  a  faithful  executor 
should  go  into  a  court  of  equity  for  advice  from  the  chancellor  and 
also  to  know  of  his  co-executor  why  he  was  claiming  in  his  own  right 
a  large  amount  of  moneys  or  choses-in-action  belonging  to  the  estate. 
This  was  his  only  remedy,  and  we  see  no  objection  to  the  jurisdiction 
of  the  chancellor  to  the  character  of  the  proceeding  adopted  by  the 
appellee  for  the  settlement  of  the  estate.    The  devisees  were  all  made 
defendants  to  the  action,  and  the  litigation  between  the  two  execu- 
tors must  necessarily  be  final  as  to  all  the  parties  interested. 

It  is  alleged  in  the  petition  that  the  county  bonds  and  moneys  be- 
longing to  the  testator  were  in  the  possession  of  the  appellant,  and 
that  he  was  claiming  them  in  his  own  right.  This  claim  necessarily 
obstructed,  until  settled,  the  execution  of  the  provisions  of  the  will, 
and  there  can  be  no  question  but  that  the  statements  of  the  petition 
if  true  entitled  the  appellee  to  the  relief  asked.  All  the  authorities 
when  determining  that  the  right  of  possession,  as  well  as  the  tide, 
is  vested  in  all  the  executors  alike,  indicate  that  when  it  becomes 
necessary  to  sue  a  co-executor  the  proceeding  must  be  in  equity. 
Grounds,  of  course,  must  exist  for  equitable  relief,  and  they  certainly 
exist  in  this  case. 
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The  answer  of  the  appellant,  although  made  a  cross-petition,  is  in 
effect  a  denial  only  of  the  allegations  in  the  original  petition.  Under 
the  present  system  of  pleadings  a  reply  might  be  necessary,  but  un- 
der the  old  code  the  answer  in  this  case  made  the  issue.    The  appel- 
lee alleges  that  the  notes  and  bonds  belonged  to  the  estate.    The  ap- 
pellant denies  this  fact  and  alleges  a  gift  to  him  by  the  testator  of 
ihe  property  claimed.    If  the  answer  is  to  be  regarded  as  a  cross- 
petition  or  counterclaim,  it  is  evident  from  the  record  that  a  de- 
murrer was  interposed  to  the  answer  as  a  cross-petition  and  counter- 
claim, from  the  fact  that  we  find  no  order  from  which  the  appellant 
excepts  to  the  action  of  the  court  in  sustaining  a  demurrer  to  the 
cross-petition  and  counterclaim.     It  is  true  the  demurrer  is  not 
,  iound  in  the  record,  the  proceedings  below  being  so  defectively  tran- 
scribed by  the  clerk  as  to  render  the  record  almost  unintelligible,  yet 
no  exceptions  would  have  been  taken,  as  we  must  presume,  unless  a 
demurrer  had  been  entered.    It  is  also  evident  that  the  reply  filed  by 
the  widow  traversing  the  statements  of  the  answer  and  marked 
"filed"  was  regarded  by  the  parties  as  a  part  of  the  record,  and 
treated  as  if  filed  in  open  court.    This,  however,  we  regard  as  imma- 
terial, and  will  consider  the  questions  presented  upon  the  idea  that 
the  petition  and  answer  made  such  an  issue  under  the  old  code  as 
authorized  the  judgment. 

The  testator,  it  appears,  was  possessed  of  a  large  estate,  and  left 
his  wife  surviving  him.  Having  no  children,  the  devises  were  made 
to  his  own  kindred,  and  his  brother  George,  the  appellant,  made  his 
residuary  devisee.  It  is  manifest  from  the  whole  testimony  in  this 
case  that  the  testator  for  many  years  prior  to  his  death,  and  after 
the  accumulation  of  a  considerable  estate,  fearing  that  he  might  be 
robbed  of  his  bonds  and  notes,  was  in  the  habit,  particularly  when 
leaving  home,  of  placing  them  in  the  custody  of  some  of  his  kindred 
for  safe  keeping.  He  and  his  wife  were  living  alone  on  his  premises 
and  it  was  not  unnatural  that  he  should  use  this  precaution  in  pre- 
serving the  accumulations  of  a  life  of  much  toil  and  labor.  The 
county  bonds,  amounting  to  near  $15,000,  his  brother  George  had 
the  custody  of  for  several  years  prior  to  his  death,  the  testator  going 
to  his  brother  George's  and  obtaining  the  coupons  when  due,  and 
occasionally  bringing  the  bonds  home  with  him  and  again  returning 
them.  A  few  months  prior  to  his  death  he  sent  his  wife  to  his 
brother  after  the  bonds,  they  were  delivered  to  her,  and  by  her  de- 
livered to  the  old  man,  and  were  found  in  his  possession  at  his  death. 

27 
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No  claim  was  asserted  by  the  appellant  to  these  bonds  for  some  time 
after  the  death  of  his  brother,  and  not  until  after  he  ascertained  that 
the  widow  intended  to  renounce  the  provisions  of  the  will,  and  then 
he  claimed,  seeing,  no  doubt,  that  it  would  lessen  his  residuary  in- 
terest, that  the  testator  had  long  prior  thereto  given  to  him  these 
bonds,  retaining  the  right  to  the  interest  on  the  coupons  as  long  as 
he  lived. 

The  gift  is  proven  by  the  declarations  made  by  the  testator  to  mem- 
bers of  appellant's  family  and  to  one  Watkins,  and  expressly  estab- 
lished by  the  statement  of  one  of  appellant's  sons.  The  appellant 
says  the  bonds  were  given  him  previous  to  the  year  1872,  and  when 
in  his  possession  the  testator  applied  for  them  to  exchange  for  other 
bonds  that  were  drawing  more  interest.  He  gave  him  the  bonds,  and 
when  they  were  returned  by  the  testator,  doubting  his  ability  to  prove 
the  gift  in  the  event  of  his  brother's  death,  he  made  that  suggestion 
to  him,  and  the  latter  (his  brother)  called  Jim,  the  son  of  appellant, 
and  said  he  would  fix  the  matter  all  right;  stated  that  there  was 
$10,200  of  the  bonds,  and  said  to  Jim,  "I  want  you  to  be  a  witness 
that  I  give  these  bonds  to  your  father  over  and  above  his  part  of  my 
estate,"  and  said  to  Jim,  "Don't  you  forget." 

With  all  this  proof  at  the  command  of  the  appellant  no  claim  is 
made  until  weeks  after  the  death  of  the  testator,  and  after  a  state- 
ment made  to  parties  entirely  disinterested  by  appellant,  when  talk- 
ing to  appellant  or  he  to  them  of  the  value  of  the  estate,  that  the 
testator  left  about  $15,000  in  county  bonds.  After  detailing  the 
manner  of  the  gift,  and  upon  the  cross-examination  by  appellee's 
counsel,  when  asked  to  describe  the  bonds,  he  says  he  never  opened 
the  bundle  nor  made  any  examination  of  the  contents  of  the  package 
during  the  whole  time  he  had  it  in  his  possession,  and  when  he  does 
open  it  he  finds  that  it  contains  $13,200  in  bonds,  instead  of  $10,200. 
This  was  after  the  appraisement,  and  while  the  manner  of  the  gift, 
as  stated  by  both  the  appellant  and  his  son,  casts  a  suspicion  on  the 
whole  transaction,  the  statement  by  the  appellant  that  he  never  ex- 
amined the  package,  nor  knew  how  much  it  contained,  but  adds  to 
the  conviction  forced  upon  the  mind  by  the  entire  evidence  in  this 
record  that  the  claim  on  the  part  of  the  appellant  had  its  origin  after 
the  death  of  the  testator,  and  with  a  view  of  securing  to  himself  the 
larger  portion  of  the  estate.  The  box  of  gold  and  silver  that  he  ob- 
tained but  a  few  days  before  the  death  of  the  testator  but  strengthens 
this  conclusion.     This  box  of  money  the  testator  had  kept  in  his 
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wheat  bin,  and  on  the  occasion  of  his  brother's  visit  he  told  him,  as 
the  widow  swears,  to  get  the  box  in  order  that  Dave  Highbogh,  an- 
other relation,  might  take  the  money  and  exchange  it  for  greenbacks, 
and  when  leaving  with  the  box  he  told  him  to  retain  it  until  the  tes- 
tator saw  Dave,  as  he  thought  he  could  suggest  to  Dave  a  plan  by 
which  he  could  make  a  better  trade  for  the  greenbacks  than  if  left  to 
himself. 

This  is  denied  by  the  appellant,  who  says  that  he  has  no  recollec- 
tion of  the  conversation,  but  that  the  old  man  called  him  to  his  bed 
and  pulling  his  head  to  his,  told  him  he  could  have  it,  it  was  his.  The 
statement  of  the  widow  is  plain  and  natural,  and  carries  with  it  the 
semblance  of  fairness  and  truth ;  and  the  proof  showing  that  the  gifts 
made  by  the  testator  to  his  kindred  were  open  and  not  concealed, 
known  by  neighbors  and  kindred,  the  statement  made  by  the  appel- 
lant is  incredible.  The  widow  says  that  when  she  went  after  the 
bonds  shortly  before  her  husband's  death  that  she  called  for  John's 
bonds  and  they  were  delivered,  no  claim  made  by  the  appellant,  nor 
any  ever  made  known  until  it  was  understood  she  proposed  to  re- 
nounce the  provisions  of  the  will. 

The  chancellor  below  knew  all  the  witnesses  in  this  case,  and  was 
in  a  better  condition  to  judge  of  the  surroundings  than  this  court, 
and  in  our  opinion  it  is  not  necessary  to  look  beyond  the  evidence 
as  spread  upon  the  record  to  satisfy  any  one,  however  ignorant  he 
may  be  of  testifying,  that  this  claim  of  the  appellant  has  no  founda- 
tion in  fact,  and  the  judgment  was  therefore  proper. 

The  exhibit  filed  with  the  record  purporting  to  show  that  he  had 
given  away  these  county  bonds  is  evidently  not  the  exhibit  referred 
to  by  the  witness,  John  Highbogh.  This  can  be  seen  by  the  exam- 
ination in  chief,  as  well  as  the  cross-examination,  and  while  the  affi- 
davit of  counsel  cannot  be  read  to  supply  the  record,  we  have  had 
no  trouble  in  seeing  that  it  forms  no  part  of  the  gifts  alleged  to  have 
been  made  by  the  testator.  While  the  appellee  may  have  had  no 
right  to  unite  his  co-executors  as  plaintiffs,  they  were  made  defend- 
ants, the  issue  tried  and  a  judgment  rendered.  The  same  is  now 
affirmed. 
Reid  &  Twytnan,  W.  P.  D.  Bush,  for  appellant. 
A.  B.  Montgomery,  for  appellee. 
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William  Gay  Neeson's  G'd'n,  et  al.  v.  Eliza  Young,  et  al. 

Construction  of  Will. 

A  legatee  is  a  person  to  whom  a  legacy  is  bequeathed,  and  this  is 
true  whether  the  person  be  named  or  merely  described  in  the  will; 
and  when  a  bequest  is  made  to  the  "heirs  of  my  deceased  brother," 
the  word  "heirs"  is  not  used  to  designate  a  class  or  collective  body, 
but  as  a  designation  of  each  of  said  legatees. 

APPEAL  FROM  LOUISVILLE  CHANCERY  COURT. 

December  5,  1879. 

Opinion  by  Judge  Cofer  : 

Counsel  are  agreed  that,  the  nominated  executor  having  declined 
to  qualify,  the  chancellor  could  not  exercise  any  discretionary  power 
the  executor  might  have  had  under  the  15th  clause  of  the  will,  and 
must  divide  the  residuary  estate  between  those  who  are  "legatees 
resident  in  this  country"  within  the  meaning  of  that  clause. 

The  learned  counsel  for  the  appellants  in  an  elaborate  brief  pre- 
pared with  great  care  and  presenting  his  views  with  a  clearness  and 
perspicacity  that  have  greatly  assisted  the  court  in  the  examination  of 
the  case,  maintains  that  as  the  appellees  are  not  named  in  the  will 
except  by  the  designation  of  "heirs  of  my  deceased  brother  Robert" 
they  are  to  be  treated  as  collectively  constituting  one  legatee,  within 
the  meaning  of  the  15th  clause.  The  point  of  his  argument  will  be  best 
stated  in  his  own  language.  He  says,  "Appellants  insist  that  the  tes- 
tator use  the  collective  noun  'heirs',  to  designate  a  class  or  collective 
body;  and  that  the  bequest  of  $30,000  (in  the  7th  clause)  was  but 
one  legacy,  made  to  the  single  class  or  collective  body,  designated 
by  the  collective  noun  'heirs' ;  that  the  bequest  of  the  one  legacy  hav- 
ing been  made  to  the  class  or  collective  body,  the  individuals  who 
compose  that  class  or  collective  body  were  only  entitled  to  the  legacy 
through  that  medium,  and  not  as  individual  legatees  under  the  will. 
In  other  words,  the  testator  made  the  class  a  legatee,  and  not  the 
individual  members  of  the  class  individual  legatees." 

In  this  we  think  the  counsel  is  in  error. 

A  legatee  is  a  person  to  whom  a  legacy  is  bequeathed,  and  this  is 
true  whether  the  person  be  named  or  merely  described  in  the  will. 
and  it  can  make  no  difference  whether  each  be  described  singly  or 
several  be  described  by  designating  a  class  to  which  they  all  belong. 
At  the  time  of  the  testator's  death  there  were  four  persons  answering 
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the  description  of  "heirs  of  my  deceased  brother  Robert,"  and  each 
took  an  aliquot  part  of  the  sum  devised,  which  is  directed  to  be  di- 
vided among  them  equally.  Therefore  each  one  of  these  heirs  is  a 
devisee.  This  is  well  illustrated  by  the  fact,  that  will  not  be  dis- 
puted, that  payment  could  only  be  made  to  each  one  separately,  and 
the  whole  $30,000  could  not  have  been  legally  paid  to  one.  In  other 
words,  though  the  devisees  were  described  by  designating  a  class  to 
which  they  belonged,  each  one  of  the  class  was  a  devisee. 

Counsel  makes  some  reference  to  evidence  in  the  record  showing 
that  the  testator  was  not  personally  acquainted  with  the  heirs  of  his 
brother  Robert,  and  most  probably  did  not  know  how  many  there 
were  or  their  degree  of  relationship  to  him,  This  is  no  doubt  true, 
as  may  well  be  inferred  from  the  will  itself,  but  we  do  not  perceive 
that  the  facts  can  have  any  legitimate  bearing  upon  the  question. 

The  testator,  in  the  7th  clause,  made  the  heirs  of  his  brother  lega- 
tees, and  in  the  15th  clause  he  directed  his  residuary  estate  to  be  dis- 
tributed "to  the  legatees  resident  in  this  country."  Who  are  legatees 
is  to  be  ascertained  from  the  will.  About  that  there  is  no  ambiguity. 
But  all  the  legatees  are  not  to  share  in  the  distribution  of  the  residu- 
ary estate.  Only  such  as  are  residents  in  this  country.  There  is  a 
latent  ambiguity,  and  parol  evidence  was  admissible  to  show  which 
of  them  resided  in  this  country  and  which  resided  abroad,  but  was 
not  competent  to  show  who  was  and  who  was  not  a  legatee  within 
the  meaning  of  the  15th  clause.  That  is  wholly  a  matter  of  con- 
struction. 

The  judgment  of  the  court  conforms  to  the  conclusion  reached  by 
this  court  and  is  affirmed. 
Humphrey  &  Marshall,  for  appellants. 
Bullock  &  Anderson,  for  appellees. 


M.  F.  De  Graffenried  v.  A.  Rice,  et  al. 

Recovery  on  Attachment  Bond. 

Where  an  attachment  is  levied  in  June  and  held  until  the  following 
January  when  the  suit  was  dismissed  and  during  that  period  some  of 
the  property  was  injured  and  lost  the  bondsmen  are  liable  for  such 
damages. 

APPEAL  FROM  LYON  CIRCUIT  COURT. 
December  6,  1879. 
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Opinion  by  Judge  Hines  : 

As  we  understand  the  judgment  of  the  court  below  it  is  found  as 
a  fact  that  there  was  sufficient  cause  for  obtaining  the  attachment, 
but  that  appellants  are  liable  for  the  damages  resulting  from  holding 
the  property  under  the  attachments  for  a  length  of  time  not  justified 
by  the  circumstances. 

The  evidence  shows  that  the  attachment  was  held  over  the  prop- 
erty from  the  30th  day  of  June,  1876,  until  the  8th  day  of  January, 
1877,  at  which  time  appellant  dismissed  his  action,  without  a  dispo- 
sition of  the  attachment  the  grounds  for  which  had  been  contro- 
verted, upon  the  supposition  that  the  court  in  which  the  action  was 
pending  had  no  jurisdiction.  The  logs  attached  were  liable  to  injury 
and  loss,  and  were  injured  and  some  of  them  lost  by  reason  of  con- 
tinuing the  attachment  longer  than  appellant  was  justified  in  doing. 
But  whether  that  be  the  case  or  not  we  think  is  immaterial.  The 
dismissal  of  the  action  after  the  grounds  are  controverted  is  equiva- 
lent to  an  adjudication  that  the  attachment  was  improperly  obtained, 
and  renders  the  parties  to  the  bond  liable  for  such  damages  as  may 
have  been  suffered  by  suing  out  the  attachment.  That  the  order  dis- 
misses without  prejudice  should  not  be  allowed  to  affect  the  question 
as  to  whether  the  attachment  was  wrongfully  obtained.  The  issue 
was  made  as  to  whether  the  attachment  had  been  wrongfully  ob- 
tained, and  the  defendant  in  the  attachment  had  the  right  to  a  dis- 
position of  that  question  in  the  forum  selected  by  the  plaintiff,  and 
the  plaintiff's  failure  to  have  the  court  pass  upon  it  in  terms  is  & 
waiver  of  the  right  to  raise  that  question  in  another  court. 

This  is  upon  the  supposition  that  the  court  had  jurisdiction  to  try 
the  question.  If  the  court  had  no  jurisdiction  to  grant  the  attach- 
ment ana  to  adjudicate  the  rights  of  the  parties  then  the  process  is- 
sued by  the  court  will  not  protect  the  parties.  The  whole  proceed- 
ing is  void,  and  the  attachment  was  manifestly  wrongfully  obtained, 
and  the  bondsmen  are  liable  for  all  damages  resulting  from  the  issu- 
ance and  levy  of  the  attachment. 

'  In  any  aspect  of  the  case  we  think  it  manifest  that  the  conclusion 
of  the  court  below  is  correct,  and  that  the  judgment  should  be 
affirmed. 

J.  B.  Husbands,  for  appellant. 
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Sallie  B.  Cotton,  et  al.,  v.  George  Wolfe. 
Katie  B.  Cotton's  Adm'r  v.  Same. 

Guardian's  Expenditures. 

A  guardian  may  not  legally  expend  for  his  wards  more  than  the 
income  from  their  estate  without  first  procuring  from  the  court  au- 
thority to  do  so. 

Compensation  of  Guardian. 

A  guardian,  or  one  assuming  to  be  one,  who  has  charge  of  his  ward's 
estate,  where  he  is  guilty  of  gross  mismanagement  and  conversion,  is 
not  entitled  to  any  compensation  for  his  services  as  such  trustee. 

APPEAL  FROM  LOUISVILLE  CHANCERY  COURT. 

December  6,  1879. 

Opinion  by  Judge  Pryor  : 

This  judgment  must  be  reversed.  Cotton,  after  his  attempted 
qualification  as  guardian,  which  was  on  the  2d  day  of  July,  1868, 
received  of  the  estate  of  his  wards  $3,777.84  on  a  note  on  Mrs.  Sew- 
ell.  He  sold  the  bank  stock,  14  shares  for  $1,119,  and  received  the 
proceeds  of  the  Missouri  land,  $845,  making  in  all  the  sum  of 
85,742.82.  This  must  be  regarded  as  the  principal  of  the  ward's  es- 
tate upon  which  he  should  be  charged  interest.  He  took  charge  of 
that  estate  in  good  faith,  but  has  so  managed  the  property  of  these 
infants  as  to  involve  them  in  litigation,  causing  them  to  suffer  great 
pecuniary  loss,  and  therefore  no  allowance  should  have  been  made 
him  for  his  services,  nor  credits  given  for  making  the  settlements 
that  the  children  are  now  attacking.  The  necessary  expense  incurred 
by  these  children  in  getting  what  is  left  of  their  estate  will  greatly 
exceed  the  claim  allowed  the  surety  in  this  case,  in  right  of  his  prin- 
cipal, and  that,  too,  when  the  principal  is  largely  indebted  to  the 
children. 

Xo  such  recusant  fiduciary,  if  guardian  in  fact,  would  be  allowed 
compensation  under  such  circumstances.  Both  the  allowance  and 
the  costs  of  this  attempted  qualification  should  have  been  refused  as 
a  credit.  Nor  should  he  at  any  time  or  for  any  period  have  been  al- 
lowed any  greater  credit  for  expenditures  than  the  income  of  the 
estate.  How  much  of  the  income  he  should  have  been  allowed  to 
expend  is  a  question  this  court  must  decide  from  the  facts  before  us. 
So  far  as  appears  from  the  record  all  the  property  the  children  had, 
out  of  which  anything  could  be  realized,  was  the  amount  of  moneys 
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received  by  Cotton  after  the  execution  of  his  bond  and  the  rent  of 
the  real  estate.  While  Cotton  qualified  in  good  faith,  he  was  con- 
verting the  estate  of  the  infants  to  his  own  use  from  the  moment  he 
executed  his  bond. 

What  the  vast  expenditures  made  by  the  guardian  consisted  in 
does  not  appear,  but  in  no  event  should  the  chancellor  have  permitted 
the  real  guardian  to  expend  exceeding  $1,000  per  annum  for  the  sup- 
port, education  and  maintenance  of  these  three  children.     Their 
estate  was  small,  and  they  should  have  been  educated  and  clothed 
according  to  their  circumstances  in  life.    He  credits  these  children 
with  rent  for  the  years  1868,  1869,  1870,  1871,  1872  and  1873,  for  a 
sum  more  than  sufficient  each  year  to  educate  and  maintain  them. 
Their  expenses  were  decreased  during  the  latter  period  of  Cotton's 
administration,  by  the  death  of  the  oldest  of  the  sisters,  and  yet, 
from  the  record  before  us,  the  rents  are  gone,  the  interest  expended, 
and  the  principal  encroached  on  until  it  is  reduced  to  near  $1,500. 
Their  income  was  more  than  ample  to  support  them,  and  when  Cot- 
ton had  no  legal  right  to  interfere  with  either  the  principal  or  in- 
come, the  chancellor  finds  himself  searching  for  an  equity  to  allow 
any  credit  for  expenditures  made,  and  particularly  when  Cotton  was 
indebted  largely  to  the  wards,  and  for  which  he  had  not  accounted 
when  these  expenditures  were  made,  and  still  owes  the  debt.    This 
is  the  troublesome  question  in  the  case,  and  to  allow  the  expendi- 
tures is  to  regard  him  as  a  trustee  by  reason  of  his  having  acquired 
control  of  the  funds  in  good  faith,  and  to  limit  the  liability  of  the 
surety  on  that  ground.    These  expenditures  this  court  will  presume 
were  made  out  of  the  trust  fund.    This  alone  distinguishes  this  case 
from  the  recognized  rule  that  the  law  will  apply  the  credit  where 
there  is  more  than  one  debt  owing  to  the  same  party  to  the  one  most 
precariously  situated.     The  children  were  also  improperly  charged 
with  the  taxes  on  the  whole  estate  owned  by  themselves  and  their 
mother.     It  may  be  that  Cotton  withheld  what  was  going  to  Mrs. 
Sewell,  but  if  he  did  the  children  never  derived  any  benefit  from  it. 
They  are  liable  for  only  their  part  of  the  tax,  and  no  more. 

The  money  realized  by  Mrs.  Sewell  on  the  sale  of  the  organ  and 
mortgaged  property,  and  applied  to  her  individual  debt,  should  not 
have  been  charged  to  the  children.  Mrs.  Sewell  may  not  have  been 
entitled  to  it,  but  this  affords  no  reason  why  the  children  should  be 
charged  with  it  when  it  was  applied  to  her  individual  debt  under  an 
attachment  in  her  name  and  for  her  debt.     Neither  the  amount  of 
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money,  $4,297.74,  owing  by  Cotton  prior  and  at  the  time  of  his 
qualification,  nor  the  interest  thereon,  is  not  to  be  computed  in  mak- 
ing this  settlement. 

The  provisions  of  the  General  Statutes  with  reference  to  guard- 
ians has  no  application  to  this  case.  Cotton  was  not  guardian,  but 
a  voluntary  trustee,  and  certainly  had  no  right  to  expend  any  part  of 
the  principal  of  the  children's  estate  without  asking  the  chancellor. 
Upon  such  an  income  as  is  shown  in  this  case  a  prudent  and  econom- 
ical guardian  would  accumulate  or  add  to  the  principal  of  the  wards' 
estate,  instead  of  diminishing  it.  The  surety  should  be  charged  with 
interest  at  6  per  cent,  upon  the  principal  sum,  as  originally  reported 
by  the  commissioner,  and  credited  by  the  amounts  expended  at  the 
time  of  payment.  As  no  allowance  has  been  made,  interest  will  not 
be  compounded. 

The  judgment  is  reversed  on  both  appeals  and  cause  remanded  for 
farther  proceedings,  etc. 

Emmet  Field,  for  appellants. 

Ed  Badger,  Bigger  &  Davis,  W \  Weh  Webb,  for  appellee. 


Anna  Rhodes,  et  al.,  v.  Warren  Dodson's  Adm'r. 

Will— Construction  of. 

All  the  terms  used  in  a  will  should  be  construed  together,  and  when 
a  testator  uses  similar  language  in  two  cfauses  of  his  will  he  will 
be  presumed  to  have  intended  the  same  in  each  instance;  and  when 
be  intends  to  make  a  similar  disposition  of  one  part  of  his  estate 
with  that  already  made  of  another  part  he  will  be  expected  to  use  the 
same  or  similar  language. 

APPEAL  FROM  NELSON  CIRCUIT  COURT. 

January  6,  1880. 

Opinion  by  Judge  Cofer  : 

That  the  children  take  an  absolute  estate  in  the  one-third  of  the 
testator's  estate  devised  to  his  widow  for  life  is  clear.  The  language 
is,  "I  leave  to  my  wife  one-third  of  my  property,  real  and  personal, 
during  her  natural  life.  After  her  death  the  same  is  to  be  equally 
divided  between  her  three  children/'  It  is  only  the  balance,  or  re- 
maining two-thirds,  which  is  to  be  divided  between  the  three  chil- 
dren, "to  them  and  their  children  after  them."    No  such  limitation, 
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if  it  be  a  limitation,  is  applied  to  the  one-third  devised  to  the  widow. 

It  is,  then,  clear  that  as  to  the  one-third  the  children  take  an  ab- 
solute estate  and  their  children  take  no  estate  under  the  will.  And 
we  incline  to  the  opinion  that  the  testator  did  not  intend  to  create 
a  life  estate  in  any  of  his  children. 

The  words  "to  them  and  their  children  after  them,"  if  such  words 
stood  alone,  would  no  doubt  be  sufficient  to  limit  the  interest  of  the 
first  takers  to  a  life  estate.  But  the  devise  to  the  widow  shows  that 
when  the  testator  chose  to  create  an  estate  for  life  with  remainder 
over  he  knew  how  to  do  so  in  apt  language,  and  that  he  did  not 
employ  such  language  in  reference  to  the  two-thirds  or  balance  of 
his  property  is  strong  evidence  that  he  did  not  mean  to  create  es- 
tates for  life  in  that. 

When  a  testator  uses  similar  language  in  two  clauses  of  his  will 
he  will  be  presumed  to  have  intended  the  same  in  each  instance ;  and 
for  the  same  reason  when  a  testator  intends  to  make  a  similar  dis- 
position of  one  part  of  his  estate  with  that  already  made  of  another 
part,  we  ought  to  expect  him  to  use  the  same  or  similar  language. 

Moreover,  the  intention  that  the  children  shall  take  absolutely 
and  without  limitation  the  one-third  interest  devised  to  the  widow 
being  clear,  we  ought  not  to  suppose,  in  the  absence  of  language 
clearly  expressing  such  an  intention,  that  he  meant  to  impose  limita- 
tions upon  their  interest  in  the  remaining  two-thirds. 

His  estate  is  small,  and  he  hardly  intended  to  give  one-third  ab- 
solutely at  the  death  of  the  widow,  and  to  limit  the  interest  in  the 
other  two-thirds  to  a  life  estate.  We  are  therefore  of  the  opinion 
that  the  judgment  was  not  prejudicial  to  the  rights  of  the  appellants, 
and  it  is  affirmed. 

John  H.  Wat  hen,  C  A.  Wickliffe,  for  appellants. 


Thomas  McClintock,  et  al.,  v.  Daniel  Thompson. 

Wills — Devise  Upon  Condition  Subsequent. 

If  property  be  devised  to  one  with  limitation  over  in  the  event  he 
dies  before  reaching  twenty-one  years  of  age,  or  without  issue,  the 
devisee's  title  is  absolute  on  his  reaching  twenty-one  years  of  age,  al- 
though he  dies  without  issue. 

APPEAL  FROM  BOURBON  CIRCUIT  COURT. 

December  9,  1879. 
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Opinion  by  Judge  Hargis  : 

Without  attempting  a  review  of  the  authorities  it  is  sufficient  now 
to  say  that,  by  a  long  list  of  the  most  eminent  elementary  and  judicial 
writers,  the  rule  has  been  well  settled  that,  if  property  be  devised  to 
"A"  with  a  limitation  over,  in  the  event  he  dies  under  the  age  of 
twenty-one  years  or  without  issue,  and  if  he  attains  his  majority,  his 
estate  becomes  absolute  and  indefeasible,  although  he  may  die  with- 
out issue.  In  such  cases  the  court,  with  a  view  to  effectuate  the 
intention  of  the  testator,  will  read  "or"  as  "and" 

Parrish  v.  Vaughan,  12  Bush  97,  recognized  this  rule  as  well 
established  by  authority,  but  distinguished  that  case  from  those  fall- 
ing within  the  rule.    After  stating  the  general  rule  the  court  said: 
"But  to  support  the  view  which  appellants  are  here  insisting  upon  it 
will  be  necessary  to  substitute  'and*  for  'or',  and  also  to  ignore  and 
disregard  the  words  'then  and  in  either  of  these  events',  which  are 
used  in  the  same  sentence  and  in  direct  connection  with  the  word 
'or',  and  apparently  for  the  purpose  of  rendering  definite  and  certain 
the  idea  the  testator  intended  to  express  by  the  use  of1  that  disjunc- 
tive word." 

That  the  court  rested  its  decision  on  this  distinct  ground  shows 
that  the  case  was  not  intended  to  be  a  modification  of  the  general 
and  well  established  rule. 
The  judgment  conforms  to  these  views  and  must  be  affirmed. 
Prall  &  Dickison,  for  appellants. 

Breckinridge  &  Shelby,  W.  P.,  Ross,  for  appellee. 

[Cited,  Darnell  v.  Crain's  Gd'n,  1  R.  354,  10  Ky.  Opin.  829.] 


John  F.  Hawes  v.  Commonwealth. 

Criminal  Law — Failure  to  Instruct. 

Where  in  the  trial  of  a  homicide  case  it  is  proper  for  the  court  to 
instruct  the  jury  as  to  the  law  of  Involuntary  manslaughter,  and  he 
falls  to  give  such  instruction,  such  failure  cannot  avail  the  appellant 
where  the  evidence  is  conclusive  that  appellant  shot  with  intention 
to  kill*  for  the  failure  to  give  the  instruction  could  not  therefore  have 
prejudiced  the  rights  of  appellant. 

APPEAL  FROM  BALLARD  CIRCUIT  COURT. 

January  6,  1880. 

Opinion  by  Judge  Hines  : 

We  find  no  brief  for  appellant  in  this  case,  and  after  a  careful 
reading  of  the  record  see  no  error  of  the  court  below  in  the  ad- 
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mission  of  testimony  nor  in  the  giving  or  refusing  of  instructions. 
The  only  thing,  that  in  any  aspect  of  the  case  could  be  complained 
of,  is  the  failure  of  the  court  below  to  instruct  the  jury  as  to  the 
law  of  involuntary  manslaughter;  but  that  cannot  avail  appellant, 
because  the  evidence  is  conclusive  that  appellant  shot  with  the  in- 
tention  to  kill,  and  therefore  the  failure  to  give  such  instruction  could 
not  have  been  prejudicial. 

Judgment  affirmed. 

Bugg  &  Bishop,  for  appellant    P.  W.  Hardin,  for  appellee. 


Commonwealth  v.  James  Stegala. 

Criminal  Law — Indictment. 

An  Indictment  should  not  be  dismissed  on  motion  because  of  the 
failure  of  the  clerk  to  sign  his  name  to  the  endorsement  on  its  back  to 
the  effect  that  it  was  filed  in  open  court,  where  the  record  shows  that 
the  indictment  was  returned  into  court,  was  ordered  filed,  and  prior 
to  the  dismissal  the  prosecution  was  once  continued. 

APPEAL  FROM  FULTON  CIRCUIT  COURT. 

January  6,  1880. 

Opinion  by  Judge  Hines: 

The  motion  to  dismiss  the  indictment  in  this  case  appears  to 
have  been  sustained  upon  the  ground  that  the  name  of  the  clerk 
was  not  signed  to  the  indorsement  on  the  back  of  the  indictment  to 
the  effect  that  it  was  filed  in  open  court.  The  code  (sec.  121)  re- 
quires  that  the  indictment  must  be  presented  by  the  foreman,  in 
the  presence  of  the  grand  jury,  and  filed  with  the  clerk ;  but  it  does 
not  require  that  the  only  evidence  of  these  facts  shall  be  the  signa- 
ture of  the  clerk  to  the  indorsement  on  the  indictment.  The  record 
shows  that  the  indictment  was  returned  into  court  as  required  by 
Sec.  121,  and  was  ordered  to  be  filed,  and  that  prior  to  the  dismissal 
the  prosecution  was  once  continued.  The  order  of  the  court  to  file 
the  indictment  is  equivalent  to  filing,  and  is,  in  fact,  a  filing,  of  the  in- 
dictment ;  and  the  signature  of  the  clerk  of  the  indorsement  on  the 
back  of  the  indictment  is  intended  to  serve  no  other  purpose  than  to 

identify  the  paper  returned  by  the  grand  jury,  which  in  this  in- 
stance is  sufficiently  done  by  the  indorsement  of  the  foreman,  to 
which  reference  is  made  in  the  order  of  the  court. 

Judgment  reversed. 

P.  IV.  Hardin,  for  appellant. 
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George  M.  Miller  v.  Daniel,  Sr.,  et  al. 

Mortgages— Fraud. 

Where  a  mortgage  is  executed  to  secure  future  advances,  and  a 
statement  contained  in  it  shows  it  was  to  secure  the  sum  of  $150  that 
day  advanced,  which  was  not  true,  but  thereafter  $64.55  worth  of 
goods  were  advanced  to  the  mortgagor,  and  it  is  not  shown  that  the 
false  statement  was  inserted  for  a  fraudulent  purpose  or  that  appellant 
was  misled  by  it  to  his  prejudice,  the*  mortgage  is  valid  as  security  for 
the  advances  actually  made  on  the  faith  of  the  mortgage. 

APPEAL  FROM  BRECKINRIDGE  CIRCUIT  COURT. 

January  6,  1880. 

Opinion  by  Judge  Hines: 

To  appellee's  allegation  of  fraud  in  the  execution  of  the  mortgage 
appellant  denies  the  fraud  and  alleges  that  it  was  executed  to  secure 
him  in  advances  which  h£  was  thereafter  to  make  to  Haycraft,  and 
that  on  the  faith  of  the  mortgage  security  he  supplied  Haycraft  with 
goods  to  the  value  of  $54.55.  To  this  answer  no  response  was  filed, 
and  therefore  it  stands  admitted  that  the  mortgage  was  executed  in 
good  faith  to  secure  these  advances,  while  it  is  also  admitted  that 
the  statement  on  the  face  of  the  mortgage  that  it  was  to  secure  the 
sum  of  $150  that  day  advanced  is  in  fact  untrue. 

But  unless  this  statement  in  the  mortgage  was  inserted  for  a  fraud- 
ulent purpose,  or  unless  appellee  was  misled  by  it  to  his  prejudice,  it 
cannot  affect  the  validity  of  appellant's  lien  for  the  advances  actually 
made  on  the  faith  of  the  mortgage.  The  form  of  this  mortgage  to 
secure  future  advances  is  usual,  and  has  frequently  received  the  sanc- 
tion of  the  courts.  Sec.  374,  1  Jones  on  Mortgages.  There  is  noth- 
ing in  this  record  to  show  that  the  mortgage  was  either  actually  or 
constructively  fraudulent.  The  court  erred  in  postponing  appellant's 
claim  to  that  of  appellee, — as  between  them  appellee's  claim  should 
have  been  subordinate. 

Judgment  reversed  and  cause  remanded  with  directions  for  fur- 
ther proceedings  consistent  with  this  opinion. 

Williams  &  Powers,  Barnes  &  Williams,  for  appellant. 

Kinchelve  &  Eskridge,  for  appellees. 
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Commonwealth  v.  James  Smocic 

Criminal  Law— Perjury. 

Corrupt  false  swearing  before  a  grand  jury  is  perjury  where  the 
grand  jury  had  legal  authority  to  investigate  the  matter  about  which 
the  witness  testified  falsely  and  the  testimony  was  material. 

Indictment. 

In  a  prosecution  for  perjury  against  a  witness  who  was  sworn  be- 
fore a  grand  jury  it  Is  not  necessary  to  aver  in  the  indictment  that 
the  grand  jury  was  sworn. 

APPEAL  FROM  WASHINGTON  CIRCUIT  COURT. 

January  7,  1880. 

Opinion  by  Judge  Cofer  : 

Although  a  grand  jury  is  not  a  court,  and  an  investigation  before 
it  is  not  a  trial,  yet  the  grand  jury  is  a  part  of  the  judicial  machinery, 
and  an  investigation  by  it  is  a  judicial  proceeding,  and  corrupt  false 
swearing  before  it  in  respect  to  a  matter  being  enquired  of  by  it  is 
perjury  if  it  had  legal  authority  to  investigate  the  matter  and  if  the 
false  testimony  was  material. 

Proceedings  before  those  who  are  in  any  way  interested  with  the 
administration  of  justice,  in  respect  to  any  matter  regularly  before 
them,  are  considered  as  judicial  for  this  purpose.  Title  of  Perjury, 
Bouvier's  Law  Diet.  And  this  seems  to  have  been  the  understanding 
of  our  codifiers,  and  the  general  assembly  by  which  the  law  was 
adopted.    Sec.  no  Myers*  Code;  Sec.  113,  Bullitt's  Code. 

The  case  of  Commonwealth  v.  Powell,  2  Met.  10,  does  not  decide 
that  perjury  may  not  be  committed  by  false  swearing  on  a  motion 
for  a  new  trial.  All  that  is  there  decided  is  that  such  false  swearing 
might  be  prosecuted  under  the  statute,  and  as  a  statutory  offense, 
and  we  may  say  the  same  here.  Every  perjury  includes  false  swear- 
ing, and  if  the  prosecution  should  elect  to  do  so  he  might  prosecute 
for  the  statutory  offense  in  any  case  in  which  he  could  prosecute  for 
perjury. 

It  was  not  necessary  to  allege  that  the  grand  jury  was  sworn,  any 
more  than  to  allege  that  a  judge  or  clerk  had  been  sworn  when  the 
oath  was  administered  by  either  of  them. 

It  is  alleged  that  Wakefield  was  foreman  of  the  grand  jury,  and 
that  he  had  administered  an  oath  to  the  appellee ;  and  it  must  be  pre- 
sumed, until  the  contrary  is  proved,  that  the  court  did  its  duty  and 
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caused  the  grand  jury  to  be  sworn.  The  alleged  testimony  of  the  ap- 
pellee was  clearly  material,  and  the  court  erred  in  sustaining  the  de- 
murrer. 

Judgment  reversed  and  cause  remanded  with  directions  to  over- 
rule the  demurrer. 

Hardin,  for  appellant.    R.  J.  Brown,  for  appellee. 


F.  G.  Beach  v.  J,  T.  Martin's  Trustee. 

Construction  of  Terms  of  a  Will. 

A  daughter  takes  only  a  life  estate  where  It  is  stated  in  a  will,  after 
giving  certain  property  to  the  daughter,  that  "But,  as  I  have  before 
stated,  all  that  1  give  to  my  daughter,  Mary,  *  *  *  is  for  her  use 
and  benefit  during  her  natural  life  and  then  to  the  heirs  of  her  body, 
if  any,  and  if  none,  then  to  be  disposed  of  as  hereinbefore  mentioned." 

Allegations  as  to  Right  to  Sue. 

Allegations  in  a  petition  that  one  was  appointed  trustee  by  the  Har- 
rison Circuit  Court  is  sufficient  to  show  such  trustee's  right  to  main- 
tain the  action.  The  existence  of  the  facts  necessary  to  give  that  court 
jurisdiction  to  make  the  appointment,  in  the  absence  of  anything  to 
contrary,  will  be  presumed. 

APPEAL  FROM  HARRISON  CIRCUIT  COURT. 

January  7,  1880. 

Opinion  by  Judge  Hines  : 

It  clearly  appears  to  us  that  the  court  below  did  not  err  in  adjudg- 
ing that  the  will  of  J.  Beach  gave  to  his  daughter,  Mary,  only  an  es- 
tate for  life,  with  remainder  to  her  child  who  survived  her.  The  lan- 
guage of  the  will  is :  "But,  as  I  have  before  stated,  all  that  I  give  to 
my  daughter,  Mary,  by  this  my  last  will  and  testament,  is  for  her 
use  and  benefit  during  her  natural  life  and  then  to  the  heirs  of  her 
body,  if  any,  and  if  none,  then  to  be  disposed  of  as  heretofore  men- 
tioned." The  preceding  clause  of  the  will  to  which  reference  is  here 
made  reads :  "All  of  the  devise  that  I  have  made  to  my  said  daugh- 
ter, or  that  I  may  hereafter  make  to  her  by  this,  my  last  will  and 
testament,  to  her  sole  use  and  benefit  during  her  natural  life,  and  at 
her  death  to  descend  to  the  heirs  of  her  body,  if  any,  and  if  none  to 
go  to  her  brothers  and  sisters,  if  they  are  living,  if  they  or  either  of 
them  should  be  dead  then  to  their  children."  These  two  clauses 
make  the  intention  of  the  testator  evident  beyond  question. 
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The  allegation  of  the  petition  that  Stone  was  appointed  trustee  by 
the  Harrison  Circuit  Court  is  sufficient  to  show  his  right  to  maintain 
the  action.  The  existence  of  the  facts  necessary  to  give  that  court 
jurisdiction  to  make  the  appointment,  in  the  absence  of  anything  to 
the  contrary,  will  be  presumed. 

The  special  demurrer  for  defect  of  parties  was  properly  overruled. 
The  allegation  that  appellant  had  purchased  the  interest  of  the  others, 
nothing  to  the  contrary  appearing,  was  sufficient  to  dispense  with 
making  them  parties. 

In  reference  to  the  other  assignments  of  error  we  deem  it  sufficient 
to  say  that  we  perceive  no  error  in  the  rulings  of  the  court  below 
that  affect  the  substantial  rights  of  the  appellant. 

Judgment  affirmed. 

J.  /.  Ward,  A.  H.  Ward,  for  appellant. 

Jas.  E.  Cqntrill,  John  7\  Morgan,  for  appellee. 


James  H.  Jouett,  et  al.,  v.  W.  C.  Owens. 

Husband  and  Wife — Husband's  Debts. 

A  husband  may  use  the  money  derived  by  him  from  his  wife  in  pay- 
ing his  own  debts  or  in  purchasing  property  for  his  own  use,  and 
where  the  wife  consents  to  such  acts  she  will  be  denied  relief  there- 
from. 

Rights  of  a  Wife. 

Where  a  husband  has  used  his  wife's  money  to  buy  real  estate, 
equity  may  be  resorted  to  by  the  wife  to  require  the  land  to  be  con- 
veyed  to  her,  but  as  against  the  vendor  to  whom  such  money  has  been 
paid  she  is  not  entitled  to  relief. 

APPEAL  FROM  SCOTT  CIRCUIT  COURT. 

January  7,  1880. 

Opinion  by  Judge  Pryor  : 

The  testimony  in  this  case  conduces  to  show  that  the  money  paid 
to  the  appellee  was  the  proceeds  of  the  estate  belonging  to  the  mar- 
ried women,  or  was  regarded  by  their  husbands  as  belonging  to 
them.  When  the  land  was  purchased  of  the  appellee  they  no  doubt 
intended  the  investment  for  their  wives,  and  when  paid  for,  we  sec 
no  reason  why  it  cannot  be  secured  to  their  use  against  any  creditor 
of  the  husband  of  either.    This,  however,  does  not  prevent  the  appel- 
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lee  from  enforcing  his  lien  and  subjecting  the  land  to  the  payment 
i)f  the  unpaid  purchase-money.  The  appellee  may  have  known  that 
the  money  paid  him  was  the  proceeds  of  the  sale  of  the  realty  belong- 
ing to  the  feme  coverts,  or  was  money  delivered  by  them  to  their  hus- 
bands, to  be  applied  as  a  payment  on  the  land,  and  still  the  contract 
can  be  enforced,  not  as  against  the  married  women,  but  as  against 
their  husbands,  whose  competency  to  make  the  contract  cannot  be 
questioned.  The  fact  that  the  contract  was  void  as  to  the  feme 
coverts  will  not  authorize  the  chancellor  to  rescind  it  or  decree  that 
the  appellee  shall  refund  the  money. 

The  feme  coverts,  having  consented  that  the  money  should  be  ap- 
plied to  the  payment  of  the  debt  of  the  husbands,  and  in  fact  having 
delivered  it  to  them  for  that  purpose  or  even  paid  it  themselves  to 
the  appellee,  on  the  idea  that  it  was  their  contract,  cannot  now  re- 
claim it.    If  the  names  of  the  feme  coverts  had  not  been  affixed  to 
the  contract,  and  the  husbands  had  received  and  paid  to  the  purchaser 
this  money,  it  cannot  be  maintained  that  they  would  have  been  enti- 
tled to  recover,  or  that  they  could  have  asserted  any  legal  or  equitable 
claim  against  the  appellee,  for  the  reason  that  he  knew  it  was  their 
money.   It  was  not  a  trust  fund  or  held  by  the  wives  as  their  separate 
property  so  as  to  prevent  their  delivery  of  it  to  their  husbands,  or 
consenting  that  it  should  be  used  in  the  payment  of  their  debts.    If 
the  contract  had  been  with  the  wives  alone,  the  chancellor  would  nec- 
essarily treat  it  as  void,  but  when  with  the  husbands  the  payment  of 
the  money  by  them,  although  they  obtain  it  from  their  wives,  is  in 
discharge  pf  their  own  obligation,  and  the  fact  that  their  wives'  names 
are  upon  the  paper  as  obligors  cannot  affect  the  appellee  or  render 
the  entire  contract  void. 

Considering  the  contract,  therefore,  as  that  of  the  husbands  alone, 
and  it  can  be  regarded  in  no  other  light,  being  void  as  to  the  wives,  it 
was  a  payment  by  their  husbands.  They  had  the  right  to  convert  it 
to  their  own  use,  and  in  this  way  it  was  delivered  to  the  husbands 
and  paid  over  at  the  wives'  instance. 

In  the  cases  of  Lynam  v.  Green,  9  B.  Mon.  363,  and  Faught  v. 
H**ry,  13  Bush  471,  the  question  raised  in  this  case  was  directly  set- 
tled, and  we  find  no  adjudication  by  this  court  looking  to  a  con- 
trary conclusion.  That  the  husband  may  use  the  money  derived  by 
him  from  the  wife  in  paying  his  own  debts,  or  in  purchasing  real  or 
personal  property  for  his  own  use,  cannot  be  doubted,  and  when  by 
A*  consent  of  the  wife,  it  presents  stronger  reasons  for  denying  to 
28 
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her  any  relief,  and  the  fact  that  she  was  a  party  to  the  contract,  can- 
not affect  the  determination  of  the  question  made.  There  is  no  judg- 
ment sought  against  the  feme  coverts,  and  the  case  as  presented  is: 
Can  the  husbands  apply  the  money  of  the  wives,  derived  from  the 
proceeds  of  their  own  estates  or  otherwise,  in  purchasing  property 
for  themselves  for  their  joint  use?  To  this  an  affirmative  response 
must  be  made,  and  particularly  when  the  wives  have  assented  to  the 
payment  of  the  money. 

No  fraud  in  obtaining  the  money  is  alleged  or  proven.  The  money, 
in  fact,  when  the  husbands  obtained  the  possession  of  it,  was  theirs, 
and  even  if  the  entire  payment  had  been  made  by  the  married  women 
it  would  have  been  regarded  by  the  chancellor  as  in  discharge  of  their 
husbands'  liability.  The  equity  of  the  wives  against  the  husbands 
could  be  maintained,  and  the  land  ordered  to  be  conveyed  to  them, 
but  as  against  the  vendor  of  the  land  to  whom  the  payment  has  been 
made  the  appellants  are  not  entitled  to  relief. 

The  judgment  is  therefore  affirmed. 

Geo.  E.  Prewitt,  IV.  S.  Darnaby,  for  appellants. 

J.  F.  Askew,  William  Lindsay,  A.  Duvall,  IV.  C.  Owens,  for  ap- 
pellee. 


Thomas  Simms  v.  Commonwealth. 

Criminal  Law — Indictment  for  Furnishing  Intoxicating  Liquor  to  an  In- 
ebriate. 

It  is  not  material  whether  intoxicating  liquor  be  charged  in  an  in- 
dictment to  have  been  furnished  by  selling,  giving  or  loaning,  or 
whether  it  be  proven  to  have  been  furnished  In  the  manner  charged. 
If  furnished  to  an  inebriate  at  all  the  statute  was  violated,  and  a  de- 
fendant is  not  mislead  to  his  prejudice  by  being  charged  with  selling 
when  in  fact  he  gave  or  loaned  it  only. 

APPEAL  FROM  WASHINGTON  CIRCUIT  COURT. 

January  7,  1880.  . 

Opinion  by  Judge  Cofer: 

We  are  unable  to  see  in  what  way  the  rights  of  the  appellant  could 
have  been  prejudiced  by  the  discrepancy  between  the  name  of  Mc- 
Elroy  as  given  in  the  indictment  and  as  proved  on  the  trial.  But  the 
instruction  No:  I  given  by  the  court,  in  which  the  jury  were  told  that 
if  he  sold  or  gave  whisky  to  Chas.  McElroy,  etc.,  was  not  objected 
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to;  and  the  instruction  having  been  given  on  motion  of  the  attorney 
for  the  commonwealth  we  cannot  consider  the  exception.  Sec.  282, 
Criminal  Code;  Loving  v.  Warren  County,  14  Bush  316. 

The  words  added  by  the  court  to  instruction  No.  2  did  not  change 
the  legal  effect  of  that  instruction  and  were  not  prejudicial  to  the 
appellant.    The  words,  "or  in  the  habit  of  becoming  intoxicated  by 
the  use  of  spirituous  liquors/'  added  to  instructions  Nos.  3  and  4, 
are  in  the  statute  and  in  the  indictment  and  were  properly  added  to 
these  instructions.    The  words  "or  gave*'  were  also  properly  added. 
The  act  denounced  by  the  statute  is  the  furnishing  of  whisky  or  other 
intoxicating  drink  to  an  inebriate,  and  the  words  "sell/'  "give,"  and 
"loan"  were  merely  inserted  in  order  to  embrace  every  mode  or  man- 
ner of  furnishing  such  persons  with  liquors.     It  is  not  material 
whether  it  be  charged  to  have  been  furnished  by  selling,  giving  or 
loaning,  or  whether  it  be  proven  to  have  been  furnished  in  the  man- 
ner charged.    If  it  was  furnished  the  statute  was  violated,  and  the 
defendant  cannot  be  misled  to  his  prejudice  by  being  charged  with 
selling,  when  in  fact  he  gave  or  loaned,  or  vice  versa. 

Wherefore  the  judgment  is  affirmed. 

J.  W.  Lewis,  for  appellant.    Hardin,  for  appellee. 


Commonwealth  v.  H.  C.  Rogers,  et  al. 

Criminal  Law — Joint  Indictment. 

It  is  not  necessary  to  the  conviction  of  one  jointly  indicted  with  an- 
other that  both  should  be  proven  guilty,  but  where  a  separate  offense 
by  each  be  proven,  unless  the  state  will  dismiss  as  to  one,  both  must 
be  convicted. 

Single  Offense. 

Only  one  offense  can  be  embraced  in  a  single  prosecution. 

APPEAL  FROM  CUMBERLAND  CRIMINAL  COURT. 

January  7,  1880. 

Opinion  by  Judge  Cofer  : 

There  was  no  error  in  instruction  No.  1.  The  indictment  was 
joint,  and  there  was  no  evidence  conducing  to  prove  a  joint  offense, 
but  if  the  evidence  conduced  to  prove  an  offense  at  all  it  was  an  of- 
fense committed  by  each  at  different  times,  and  having  no  connec- 
tion with  each  other.    This  did  not  appear  on  the  face  of  the  indict- 
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ment.  It  came  out  in  the  evidence  and  could  only  be  taken  advan- 
tage of  by  instructions.  It  is  certainly  not  necessary  to  the  convic- 
tion of  one  jointly  indicted  with  another  that  both  should  be  proven 
guilty.  But  if  a  separate  offense  by  each  be  proved  then,  unless  the 
attorney  for  the  commonwealth  shall  dismiss  as  to  one,  both  must  be 
acquitted.  Otherwise  all  who  may  have  committed  breaches  of  the 
peace  within  the  county  within  one  year  previous  to  the  indictment 
might  be  jointly  indicted  and  put  upon  trial  together,  and  each  be 
convicted  of  a  breach  of  the  peace  having  no  connection  with  the 
offense  committed  by  any  other.  This  would  lead  to  confusion  in 
trials  and  would  burden  any  one  convicted  of  the  costs  not  only  of 
the  prosecution  against  himself,  but  with  the  costs  against  all  others 
who  'might  be  acquitted,  and  would  violate  a  fundamental  rule  of 
criminal  procedure,  which  requires  that  only  one  offense  shall  be 
embraced  in  a  single  prosecution. 

Judgment  affirmed. 

Hardin,  for  appellant. 


John  T.  Higgins  v.  Commonwealth. 

Criminal  Law — Intoxicating  Liquor. 

One  not  an  employe  or  agent  for  the  holder  of  license  to  operate  a 
tavern  cannot,  as  a  defense  to  a  charge  of  keeping  a  tippling  house 
without  a  license,  rely  upon  the  license  of  another  to  protect  him. 
The  statute  forbids  the  assignment  of  a  license  to  retail  liquors. 

APPEAL  FROM  GARRARD  CIRCUIT  COURT. 

January  8,  1880. 

Opinion  by  Judge  Hargis  : 

Mrs.  Mason  obtained  license  to  keep  tavern  with  the  privilege  of 
retailing  liquors.  Afterwards,  while  the  license  was  in  force,  she 
rented  her  bar-room  connected  with  the  tavern  to  the  appellant  for 
the  sum  of  $40  per  month,  and  the  payment  by  him  to  her  of  $200, 
the  license  fees  to  the  trustees  and  to  the  state. 

He  retailed  liquors  in  pursuance  of  his  contract,  and  was  indicted 
and  fined  $60  for  keeping  a  tippling  house.  At  the  trial  he  relied 
upon  the  license  of  Mrs.  Mason  to  protect  him.  The  statute  forbids 
the  assignment  or  transfer  of  license  to  retail  liquors. 

Appellant  had  no  right  to  sell  liquors  in  the  bar  he  had  rented 
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from  her  for  that  purpose,  without  first  having  a  license  to  himself 
to  do  so,  and  as  she  could  not  legally  assign  or  transfer  her  license 
to  him,  his  plea  constituted  no  defense  to  the  prosecution. 

Wherefore  the  judgment  is  affirmed. 

R.  M.  &  IV.  O.  Bradley,  for  appellant.  Hardin,  for  appellee. 


B.  F.  Moran,  et  al.,  v.  Commonwealth. 

Principal  and  Agent. 

No  one  is  bound  as  surety,  by  the  act  of  an  agent  unless  the  author- 
ity of  the  agent  Is  in  writing,  signed  by  the  principal. 

Where  one  whose  name  is  signed  to  a  writing  by  an  agent  is  sued 
on  the  writing,  he  can  only  raise  the  question  as  to  the  agent's  au- 
thority by  pleading;  and  where  he  pleads  non  est  factum  it  must  then 
be  shown  that  the  agent  was  empowered  by  writing  to  sign  the  de- 
fendant's name. 

APPEAL  FROM  FRANKLIN  CIRCUIT  COURT. 

January  8,  1880. 

Ohnion  by  Judge  Cofer: 

The  record  shows  that  the  notices  were  mailed  as  required  by  the 
statute,  the  defect  in  the  record  as  originally  filed  having  been  cured 
by  certiori  on  which  copies  of  the  notices  and  the  auditor's  certificate 
upon  each  has  been  brought  up. 

The  statute  declares  that  no  person  shall  be  bound  as  surety  by 
the  act  of  an  agent,  unless  the  authority  of  the  agent  is  in  writing, 
signed  by  the  principal.  But  when  a  person  whose  name  is  signed 
to  a  writing  by  an  agent  is  sued  on  the  writing,  he  can  only  raise  the 
question  as  to  the  authority  of  the  agent  by  pleading.  If  he  pleads 
non  est  factum  it  must  be  shown  that  the  agent  was  empowered  by 
writing  to  sign  his  name,  but  until  he  does  plead  the  signature  will 
be  treated  as  properly  made.  There  is  no  plea  in  this  case  nor  any- 
thing which  made  it  the  duty  of  the  commonwealth  to  prove  that 
Ae  agent  had  a  written  power  of  attorney  to  sign  the  name  of  York. 

The  amount  of  the  judgment  is  fixed,  and  the  2%  for  the  attorney 
general's  fee  may  be  ascertained  by  a  simple  calculation,  such  as  is 
to  be  made  in  ascertaining  the  amount  of  interest  due  on  a  judg- 
ment. 

Judgment  affirmed. 

P.  Palmer,  J.  IV.  Dycus,  for  appellants.  Moss,  for  appellee. 
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Cincinnati  Southern  R.  Co.  v.  W.  H.  Daugherty. 

Damages  and  Negligence. 

In  a  suit  for  damages  against  a  railroad  company  for  killing  an  ] 

■ 

animal,  there  can  be  no  recovery  if  it  be  shown  that  the  employes 
operating  the  train  exercised  ordinary  vigilance  to  prevent  the  in- 
jury. They  were  not  required  to  stop  the  train  to  prevent  the  injury 
if  to  do  so  would  have  endangered  the  lives  of  passengers. 

Disturbing  the  Jury's  Verdict. 

This  court  will  not  disturb  the  verdict  of  a  jury  where  there  is  some 
evidence  to  sustain  it,  even  though  the  court  may  think  the  weight 
of  the  evidence  the  other  way. 

APPEAL  FROM  GRANT  CIRCUIT  COURT. 

January  8,  1880. 

Opinion  by  Judge  Pryor: 

It  was  with  the  jury  to  determine  the  question  of  negligence,  and 
the  proof  on  the  part  of  the  plaintiff  conducing  to  show  a  want  of 
ordinary  diligence,  this  court  will  not  disturb  the  verdict,  although 
the  weight  of  the  testimony  is  with  the  defendant.  Nor  do  we  see 
any  objection  to  the  instructions  given  by  the  court,  or  any  error  to 
the  prejudice  of  the  appellant  in  refusing  the  instructions  asked.  The 
statement  in  the  instruction  to  the  effect  that  the  horse  was  in  peril 
did  not  affect  the  question  of  negligence.  That  the  animal  was  in 
danger  is  evidenced  by  the  fact  of  its  being  killed  by  the  train  of 
the  appellant,  and  whether  this  could  have  been  prevented  by  the 
exercise  of  ordinary  diligence  was  the  only  question  for  the  jury  to 
determine.  If  the  employes  on  the  train  could  have  prevented  the 
accident  it  was  their  duty  to  have  done  so,  and  the  exercise  of  ordi- 
nary vigilance  was  all  that  was  required  of  them  by  the  instruction 
given. 

Instruction  No.  4  proceeded  to  tell  the  jury,  in  substance,  that  the 
safety  of  those  on  board  the  train  was  to  be  first  considered,  and  the 
effort  to  prevent  the  killing  of  the  animal  by  stopping  the  train  was 
not  required  if  it  endangered  the  lives  of  the  passengers.  The  in- 
structions asked  by  the  defendant  and  refused  were,  in  substance, 
the  same  as  thosie  already  given,  except  one  or  two  containing  mere 
abstract  propositions  of  law,  and  were  on  that  account  properly  re- 
fused. It  was  not  proper  that  the  court  should  attempt  to  define 
the  duty  of  the  engineer  further  than  to  say  that  it  was  his  duty  to 
avoid  the  destruction  of  the  appellee's  property  if  by  ordinary  care 
he  could  have  prevented  it. 
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We  see  no  reason  for  disturbing  the  judgment  below  either  upon 
the  original  or  cross  appeal.  The  jury  could  not  have  been  misled 
by  any  of  the  instructions  given.  It  was  a  plain  issue  of  fact  pre- 
sented by  the  pleadings  and  the  instructions,  and  while  the  evi- 
dence of  negligence  is  npt  of  the  most  convincing  character,  this 
court  cannot  undertake  to  say  that  the  verdict  is  without  proof  to 
sustain  it. 

The  judgment  below  is  affirmed  on  the  original  and  cross  appeal. 

/.  Id .  Collins,  for  appellant.  A.  G.  De  Jeanette,  for  appellee. 


Robert  Anderson  v.  Commonwealth. 

Homicide — Malice. 

While  it  is  the  better  rule  for  a  trial  court  in  the  trial  of  a  homi- 
cide case  to  omit  any  definition  of  malice,  still,  where  the  court  does 
attempt  to  define  it  and  it  does  not  appear  that  it  could  have  mislead 
the  jury  to  the  defendant's  prejudice,  this  court  will  not  reverse  on 
account  of  it. 

• 

Voluntary  Manslaughter  Instruction. 

An  instruction  regarding  voluntary  manslaughter  is  technically  in- 
correct in  apparently  restricting  the  law  to  a  case  when  the  heat  of 
passion  was  produced  by  a  blow  or  trespass  to  the  person  killing. 
The  passion  must  arise  from  what  the  law  regards  as  an  adequate 
cause,  and  there  may  be  other  causes  than  a  trespass  or  a  blow. 

Death  from  Wound. 

Every  person  is  held  to  contemplate  and  to  be  responsible  for  the 
natural  consequences  of  his  own  acts.  But  where  a  wound  inflicted 
is  not  dangerous  in  itself,  and  death  results  from  improper  treatment 
or  from  disease  subsequently  contracted,  not  superinduced  by  or  re- 
sulting from  the  wound,  the  accused  is  not  punishable  for  homicide. 

APPEAL,  FROM  JEFFERSON  CIRCUIT  COURT.  ! 

! 

January  8,  1880. 

Opinion  by  Judge  Hines  : 

Appellant  complains  of  instructions   1,  2,  3,  and  4,  as  abstract  | 

propositions  pi  law,  unauthorized  by  the  evidence  and  misleading  to  i 

toe  jury.  So  far  as  1  and  4  are  concerned  we  are  of  the  opinion 
that  they  not  only  present  the  law  properly,  but  that  the  evidence  in 
foe  case  rendered  it  necessary  to  so  present  it.  While  in  our  opinion 
it  would  have  been  better  in  this  case  as  in  all  others  to  omit  any 
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definition  of  malice  as  attempted  in  the  second  instruction,  yet  it  does 
not  appear  that  it  could  have  been  misleading  or  in  any  way  preju- 
dicial to  appellant.  It  must  appear  to  this  court  that  the  error  com- 
plained of  operated  to  the  prejudice  of  the  accused  before  we  will 
reverse  on  his  appeal.    (Bush  v.  Commonwealth,  78  Ky.  268.) 

The  third  instruction  in  regard  to  voluntary  manslaughter  is  sub-    : 
stantially  correct,  yet  technically  incorrect  in  apparently  restricting    ! 
the  law  to  a  case  when  the  heat  of  passion  was  produced  by  a  blow    t 
or  trespass  to  the  person  killing.    The  passion  must  proceed  from 
what  the  law  regards  an  adequate  cause,  and  while  there  may  be 
other  causes  than  a  blow  or  actual  trespass  to  the  person  killing, 
yet  there  is  nothing  in  this  record  to  indicate  the  existence  of  any 
such  cause,  nor  to  authorize  the  jury  in  finding  that  there  was  heat 
of  passion  unless  produced  as  indicated  in  the  instruction. 

The  facts  of  this  case,  taken  with  the  finding  of  the  jury,  do  not 
demand  an  instruction  as  to  the  law  of  involuntary  manslaughter. 
The  jury  were  instructed  in  the  law  of  voluntary  manslaughter,— 
killing  without  malice, — and  they  found  that  the  killing  was  done 
with  malice  and  fixed  the  highest  punishment  known  to  the  law. 
They  found  as  a  matter  of  fact  that  malice  did  exist  when  they 
were  told  that  they  might  find  that  the  killing  was  done  in  the  ab- 
sence of  malice,  and  it  could  not  therefore  have  changed  the  find- 
ing on  this  point  to  have  instructed  in  the  lower  degree  of  man- 
slaughter.   Mitchell  v.  Commonwealth,  78  Ky.  219. 

As  to  the  5th  instruction  applied  to  the  facts  of  this  case,  we 
are  of  the  opinion  that  it  is  substantially  correct.  In  Bush  v.  Com- 
monwealth, 78  Ky.  268,  it  is  said :  "The  rule  of  the  common  law 
would  seem  to  be,  that  if  the  wound  was  a  dangerous  wound,  that  is, 
calculated  to  endanger  or  destroy  life,  and  death  ensued  therefrom, 
it  is  sufficient  proof  of  murder  or  manslaughter ;  and  that  the  per- 
son who  inflicted  it  is  responsible,  though  it  may  appear  that  the 
deceased  might  have  recovered  if  he  had  taken  proper  care  of  him- 
self, or  submitted  to  a  surgical  operation,  or  that  unskilful  or  im- 
proper treatment  aggravated  the  wound  and  contributed  to  the  death, 
or  that  death  was  immediately  caused  by  a  surgical  operation  ren- 
dered necessary  by  the  condition  of  the  wound." 

The  principle  upon  which  this  rule  is  founded  is  that  every  one 
is  held  to  contemplate  and  to  be  responsible  for  the  natural  conse- 
quences of  his  own  acts.  But  if  the  wound  is  not  dangerous  in 
itself,  and  death  results  from  improper  treatment  or  from  disease 
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subsequently  contracted,  not  superinduced  by  or  resulting  from  the 
wound,  the  accused  is  not  punishable  for  homicide. 

The  wound  in  this  case  was  of  such  a  nature  as  to  render  it  rea- 
sonably certain  that  death  would  result  therefrom  unless  prevented 
by  surgical  aid,  and  therefore  of  such  a  character  as  to  render  such 
aid  proper  and  necessary.    Not  only  was  surgical  aid  necessary,  but 
the  wound  was  of  such  a  nature  that  immediate  relief  was  absolutely 
essential  to  the  preservation  of  life.    If  death  had  resulted  without 
surgical  aid  being  called,  or  before  it  could  be  brought  to  bear,  it  is 
clear  the  accused  would  have  been  guilty  of  murder,  as  he  would 
have  been  if  the  blow  had  resulted  in  instant  death.     Under  such 
circumstances  nothing  more  is  required  under  the  law  than  is  speci- 
fied in  the  fifth  instruction.    The  jury  was  given  the  law  substantially 
as  we  have  intimated  in  the  Bush  case,  and  as  favorably  to  the  ap- 
pellant as  he  has  a  right  to  ask,  and  in  such  a  way  as  not,  in  our 
judgment,  to  be  misleading. 

The  sixth  instruction  is  as  favorable  to  appellant  as  he  has  a 
right  to  demand,  and  in  our  judgment,  more  so. 

There  was  no  error  in  refusing  instructions.    The  whole  law  ap- 
plicable to  the  facts  of  this  case  was  fully  presented,  and  it  appears 
to  us  that  appellant  has  had  a  fair  and  impartial  trial,  and  that  the 
judgment  of  the  court  below  should  be  affirmed. 
R.  H.  Thompson,  for  appellant.  Hardin,  for  appellee. 


Jesse  S.  Sinclair's  Adm'rs,  et  al.,  v.  Mary  Sinclair. 

Husband  and  Wife. 

Where  it  Is  not  shown  that  a  husband  received  money  arising  from 
the  sale  of  his  wife's  property,  under  an  agreement  to  Invest  it  for 
her  benefit,  or  that  he  received  it  under  such  an  agreement  with  any 
one,  it  is  held,  since  he  received  it  without  such  agreement,  that  it 
became  his  absolutely. 

APPEAL  FROM  SCOTT  COURT  OF  COMMON  PLEAS. 

January  10,  1880. 

Opinion  by  Judge  Cofer: 

The  evidence,  if  conceded  to  be  competent,  does  not  prove  that  the 
testator  received  the  money  arising  from  the  sale  of  his  wife's 
property,  derived  by  her  from  Parker,  under  an  agreement  to  in- 
vest it  for  her  benefit,  or  that  he  received  it  under  such  an  agree- 
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ment  with  any  one,  and  having  received  it  without  such  agreement    \ 
it  became  his  absolutely,  and  the  appellee  has  no  more  right  to  it 
than  if  it  had  not  come  to  her  husband  through  her.    This  proposi- 
tion needs  no  argument  or  authority  for  its  support. 

A  single  witness  swears  that  he  heard  the  testator  say  he  had 
invested  the  money  in  the  Lucas  farm  for  his  wife's  benefit.  Another 
says  the  testator  always  said  he  intended  to  invest  it  for  her  bene- 
fit, and  a  third  that  he  had  heard  frequent  conversations  by  the 
testator  in  regard  to  the  disposition  of  the  Frankfort  property  as  to 
whether  it  was  better  for  her  to  hold  the  property  or  to  sell  it  and 
invest  the  proceeds  in  the  Lucas  farm,  for  which  the  testator  was  then 
negotiating,  and  that  he  had  also  heard  the  same  question  dis- 
cussed after  the  purchase  of  the  farm,  and  the  testator  said  the 
money  arising  from  the  sales  had  been  invested  in  that  farm.  This 
is  all  the  evidence  conducing  to  prove  the  alleged  agreement,  and 
we  feel  no  hesitation  in  saying  it  is  insufficient.  But  one  witness 
ever  heard  the  testator  say  he  had  invested  the  money  for  the  wife's 
benefit.  One  heard  him  say  he  intended  to  do  so,  and  another  heard 
him  say  the  money  had  been  invested  in  the  farm,  but  without  any 
statement  that  it  was  invested  for  her  benefit. 

On  the  other  hand  we  have  the  fact  that  the  testator  took  the  title 
to  himself  and  held  it  in  that  way  up  to  the  time  of  his  death,  which 
was  an  act  of  bad  faith  towards  his  wife,  if  in  fact  he  made  the 
agreement  alleged,  and  is  amply  sufficient  to  rebut  any  presumption 
of  agreement  arising  from  his  statement  that  he  had  invested  the 
money  for  his  wife's  benefit.  We  also  have  several  circumstances 
conducing  to  show  that  Mrs.  Sinclair  knew  how  the  title  was  held 
and  failed  to  make  any  objection  to  it  or  to  assert  any  claim  that  the 
land  was  hers. 

Nor  do  we  see  any  ground  upon  which  the  testator  can  be  held 
to  have  received  the  money  in  trust  for  his  wife  independent  of 
the  alleged  agreement  with  her.  In  the  absence  of  such  an  agree- 
ment the  presumption  is  that  he  received  it  as  husband,  and  held  and 
used  it  as  his  own. 

Judgment  reversed  and  cause  remanded  for  further  proceedings 
not  inconsistent  with  this  opinion. 

IV.  S.  Darnaby,  J.  F.  Robinson,  Finnell  &  Stevenson,  for  appel- 
lants.    A.  Duvall,  Geo.  V.  Payne,  Geo.  E.  Prewitt,  for  appellee. 
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Kavanaugh  Armstrong  v.  First  National  Bank  of  Danville, 

et  AL. 

Real  Estate— Innocent  Purchaser. 

The  question  whether  a  vendee  of  real  estate  is  an  innocent  pur- 
chaser -within  the  equitable  rule  cannot  arise  between  a  vendor  and 
vendee. 

Covenants  of  Warranty. 

A  vendee  of  real  estate  has  a  right  to  rely  on  the  covenants  of  war- 
ranty contained  in  his  deed,  and  he  is  entitled  to  set  them  up  and 
have  his  title  assured  before  being  required  to  pay  the  balance  of 
purchase  money. 

APPEAL  FROM  LINCOLN  CIRCUIT  COURT. 

January  10,  1880. 

Opinion  by  Judge  Cofer: 

The  appellant  alleged  in  his  answer  that  Dinwiddie,  previous  to 
the  conveyance  to  him,  sold  and  conveyed  66  acres  of  the  land  to 
Porter  and  wife,  and  that  Dinwiddie  at  the  time  of  conveying  to  ap- 
pellant had  no  title  to  the  land,  and  had  not  since  acquired  any.  If 
this  be  true  then  it  is  clear  that  as  to  that  part  of  the  land  appellant 
has  not  acquired»title. 

It  is  not  material  whether  he  knew  at  the  time,  or  has  learned 
since,  that  his  vendor  had  no  title.  He  had  a  right  to  rely  upon  the 
covenant  of  warranty,  and  especially  so  when,  as  alleged  in  the 
amended  answer,  he  was  assured  that  some  arrangement  had  been 
made  which  avoided  the  deed  to  Porter  and  wife.  He  should  have 
been  allowed  to  bring  them  before  the  court  and  to  have  the  title 
assured  before  being  required  to  pay  the  balance  of  the  purchase- 
money. 

The  authorities  cited  by  counsel  for  the  appellee  to  show  that  the 
appellant  was  not  an  innocent  purchaser  have  no  application  to  this 
case.  In  a  contract  between  him  and  Porter  and  wife  they  would 
be  in  point.  The  question  whether  a  vendee  is  an  innocent  purchaser 
within  the  equitable  rule  cannot  arise  between  vendor  and  vendee. 

The  banks  are  mere  assignors  and  not  the  holders  of  commercial 
Paper,  and  the  notes  are  subject  in  their  hands  to  any  defense  that 
would  have  been  good  against  their  assignor. 

Judgment  reversed  and  cause  remanded  with  directions  to  over- 
rule the  demurrers  and  for  further  proper  proceedings. 

Welsh,  for  appellant.  J.  S.  &  R.  W.  Hacks,  for  appellees. 
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Jacob  Bell,  et  al.,  v.  Wayne  County  Court. 

Sheriff's  Liability  on  Bond. 

Where  a  sheriff  executes  a  bond  for  the  collection  of  public  revenues 
and  he  assumes  their  collection,  and  hiB  sureties  undertake  that  he 
will  comply  with  his  obligation,  even  if  the  bond  is  defective  and  is 
not  an  official  bond  a  common-law  liability  exists,  and  the  sureties 
will  be  held  liable. 

1  APPEAL  FROM  WAYNE  CIRCUIT  COURT. 

January  13,  1880. 

Opinion  by  Judge  Pryor: 

The  sheriff  by  virtue  of  his  office  is  made  collector  of  the  county 
levy,  and  is  required  to  execute  a  bond  at  the  term  of  the  court 
imposing  the  levy,  or  may  execute  it  at  a  subsequent  term.  Chap. 
27  General  Statutes,  p.  271. 

The  principal  debtor  in  this  case  was  elected  in  August,  1876, 
but  failed  to  execute  a  bond  in  October  when  the  levy  was  laid,  and 
also  failed  to  execute  his  official  bond  on  or  before  the  first  Monday 
in  January  following,  and  for  that  reason  his  office  was  declared 
vacant.  Whether  the  court  had  the  right  to  appoint  one  sheriff  to 
fill  his  own  vacancy  is  a  question  not  necessary  to  decide,  as  his 
liability  and  that  of  his  sureties  exist  by  reason  of  the  execution  of 
the  bond  and  the  collection  of  the  levy. 

It  is  rather  a  singular  proceeding  to  forfeit  or  vacate  the  office 
and  then  appoint  the  person  who  has  failed  to  comply  with  the  law 
to  fill  the  vacancy  in  the  office  he  has  forfeited.  The  levy  was  laid 
in  October,  1876,  and  by  the  6th  section  of  Chap.  20,  Art.  2,  entitled 
"County  Levy,"  it  is  provided  that  the  clerk  shall  on  or  before  the 
first  of  June  following  deliver  to  the  sheriff  or  collector  a  list  of  the 
persons  chargeable  with  the  levy,  and  the  sheriff  shall  proceed  to 
collect,  etc.  Under  that  provision  the  clerk  is  not  required,  and  cer- 
tainly not  compelled,  to  deliver  this  fist  until  June  following  that 
assessment,  and  the  sheriff  must  necessarily  collect  the  levy  in  the 
year  1877.  It  is  the  indebtedness  of  the  county  ascertained  in  Oc- 
tober, 1876,  to  pay  which  the  levy  is  made,  and  the  collection  is  or 
ought  to  be  made  in  the  year  1877.  So  when  the  bond  is  executed  for 
the  collection  of  the  county  levy  and  dues  for  the  county  of  Wayne 
for  the  year  1877,  it  means  the  levy  laid  in  1876,  and  payable  in 
1877.    No  other  levy  is  due  in  1877,  an^  therefore  the  covenants  of 
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the  bond  in  this  case  create  a  liability  on  the  sureties  of  Carden  for 
the  levy  collected  by  him  in  the  year  1877. 

The  county  judge  had  the  right  to  accept  the  bond,  and  we  find  no 
provision  of  the  statute  requiring  its  approval  by  all  the  justices  or  a 
majority  of  them.    The  taking  of  this  bond  is  a  mere  ministerial  act, 
and  it  may  be  taken  and  approved  by  the  presiding  justice,  who  is 
empowered  to  hold  the  county  court  for  all  county  purposes,  and  to 
have  associated  with  him  the  justices  of  the  peace  in  certain  cases 
only,  as  provided  by  statute.     The  county  court  has  the  power  to 
keep  in  repair  the  necessary  public  buildings,  and  certainly  can  raise 
funds  by  the  imposition  of  a  county  levy.    This  jurisdiction  must  be 
conceded,  and  whether  it  was  necessary  that  the  levy  should  be  im- 
posed in  this  particular  case  or  whether  the  levy  has  been  excessive 
cannot  be  made  the  subject  of  inquiry  by  Carder  and  his  sureties. 

Was  the  levy  made  ?  Was  it  collected  by  Carder  ?  Are  these  ap- 
pellants his  sureties  in  a  bond  that  he  will  account  for  and  pay  the 
same  over  to  the  party  entitled?  If  regarded  in  the  light  of  a  mere 
intruder  neither  he  nor  his  sureties  will  be  allowed  to  say  that  the 
principal  had  no  right  to  collect  the  money. 

The  county  court  acted  in  good  faith  in  accepting  the  bond.  Car- 
der voluntarily  assumed  the  collection  of  the  public  dues,  and  his 
sureties  undertook  that  he  would  comply  with  his  obligation,  and  if 
not  an  official  bond,  a  common-law  liability  exists,  and  the  sureties 
were  properly  held  responsible. 
Judgment  affirmed. 

J.  S.  Chrisman,  M.  C.  Sanfly,  for  appellants. 
John  W.  Tuttle,  for  appellee. 


Commonwealth  v.  Covington  Street  R.  Co. 

Violation  of  City  Ordinance. 

Where  the  acts  of  persons  holding  a  franchise  and  operating  a  rail- 
road on  a  city  street  consist  only  in  an  omission,  to  keep  the  street 
between  its  tracks  in  repair,  they  cannot  be  punished  criminally,  such 
acta  not  being  in  violation  of  a  statute  and  not  being  a  nuisance  under 
the  common  law. 

APPEAL  FROM  KENTON  CRIMINAL  COURT. 

January  13,  1880. 
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Opinion  by  Judge  Hargis: 

The  appellee,  by  section  3  of  an  ordinance  of  the  city  of  Coving- 
ton, entitled  "Street  Railroads,"  if  we  can  take  judicial  notice  of  it, 
was  authorized  to  lay  its  track  along  the  streets  of  that  city  in  such 
manner  as  to  be  no  impediment  to  the  ordinary  travel  and  use  of 
the  streets,  upon  condition  that  bond  should  first  be  entered  into 
with  responsible  sureties,  "to  keep  the  streets  between  the  rails  in  as 
good  repair  as  the  balance  of  the  street ;"  and  for  a  failure  to  keep 
that  portion  of  the  street  occupied  by  their  track  in  good  and  suf- 
ficient repair"  the  city  council  should  "have  the  right  to  prevent  the 
use  of  said  street  or  streets  by  removing  the  rails  therefrom."  The 
only  penalty  to  which  the  appellant  was  subjected  by  the  ordinance 

for  a  failure  "to  keep  the  street  between  the  rails  in  as  good  repair  as 
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the  balance  of  the  street"  is  the  loss  of  the  use  of  the  street  and  the 
removal  of  the  rails  by  the  city  council,  which  has  a  right  for  a 
breach  of  the  terms  of  the  ordinance  to  inflict  the  penalty. 

The  criminal  court  had  no  jurisdiction  to  punish  the  alleged  infrac- 
tion of  the  ordinance,  which  does  not  embrace  any  act  constituting 
a  nuisance  at  the  common  law.  The  appellee  was  indicted  for  an 
omission  in  the  exercise  of  its  privilege  to  perform  the  acts  required 
by  the  ordinance.  The  indictment  does  not  charge  that  appellee 
obstructed  or  occupied  the  street  exclusively,  or  has  by  any  act  of 
commission  rendered  the  street  dangerous  or  impassable,  but  it 
appears  that  it  is  generally  free  and  open  for  ordinary  purposes, 
subject  to  the  inconvenience  resulting  from  the  alleged  omission. 
The  appellee  is  bound  by  no  law,  either  common  or  statutory,  to 
keep  the  street  in  repair.  Therefore  the  indictment  did  not  charge 
any  offense  which  the  court  had  authority  either  to  try  or  punish. 

Wherefore  the  judgment  in  arrest  is  affirmed. 

Hardin,  for  appellant. 


Samuel  A.  Davis  v.  Abner  Davis*  Adm'r,  et  al. 

Consideration  of  Contract. 

Where  persons  disagree  and  conflicting  claims  are  asserted  by  each. 
and  a  suit  is  pending  between  them  concerning  the  same,  a  contract 
between  them  providing  for  the  settlement  of  such  differences  and  the 
dismissal  of  the  suit  is  based  upon  a  good  consideration,  and  such  a 
contract  is  enforcible  unless  the  same  is  abandoned  or  rescinded  by 
consent  of  both. 

One  bringing  suit  on  such  settlement  contract  must  aver  fulfilment 
or  a  readiness  to  fulfil  his  part  thereof. 
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APPEAL  FROM  UNION  COURT  OF  COMMON  PLEAS. 

January  15,  1880. 

Opinion  by  Judge  Hines: 

The  considerations  for  the  agreement  by  which  the  suit  of  A. 
Davis  z\  S.  A.  Davis  was  to  be  settled,  were  valuable  and  meritorious. 
Numerous  transactions  and  conflicting  claims  had  been  drawn  into 
the  action,  and  everything  indicated  a  protracted  and  bitter  litiga- 
tion with  a  doubtful  result.  In  this  condition  of  affairs  a  solemn 
agreement  was  deliberately  entered  into,  reduced  to  writing  and 
signed  by  the  parties.  The  first  question  to  be  considered  is  whether 
that  agreement  by  contract  or  mutual  understanding  between  the 
parties  was  set  aside.  The  court  below  held  that  it  had  not  been 
abandoned,  and  in  this  conclusion  we  are  of  the  opinion  that  the 
court  below  is  supported  by  the  evidence. 

The  agreement  was  entered  into  on  the  29th  of  May,  1872,  and 
this  action  to  enforce  it  was  instituted  on  the  10th  of  September, 
^73,  by  A.  Davis,  and  the  answer  of  S.  A.  Davis  was  filed  on  the 
29th  of  October,  1873.  In  that  answer  it  is  contended  that  the 
money  stipulated  to  be  paid  by  A.  Davis  was  to  be  paid  immediately, 
and  that  as  A.  Davis  had  refused  to  comply  with  that  portion  of 
the  agreement,  and  "therefore,  this  defendant  considered  the  said 
agreement  of  compromise  at  an  end,  and  so  informed  the  plaintiff." 
To  this  answer  a  reply  was  filed  December  2,  1873. 

A.  Davis  died  in  1875,  pending  the  suit,  and  when  the  pleadings 
were  in  the  condition  indicated.  The  action  was  revived  in  the 
name  of  the  administrator  in  July,  1876,  the  trial  entered  upon, 
and  on  the  appellant  making  affidavit  that  the  court's  refusal  to 
allow  him  to  read  his  own  deposition  took  him  by  surprise,  and  that 
he  could  prove  by  certain  persons  that  A.  Davis  had  said  that  he 
had  abandoned  the  agreement,  the  caifse  was  continued.  In  this 
affidavit  of  appellant  for  a  continuance  appears  for  the  first  time 
any  intimation  that  the  contract  had  be%n  abandoned  by  both  plaintiff 
and  defendant,  and  the  discovery  that  he  could  make  this  proof  was 
made,  as  stated  in  the  affidavit,  between  the  12th  and  15th  of  July, 
1876. 

The  proof,  when  made,  does  not  support  the  statements  in  the 
affidavit.  It  is  to  the  effect  that  A.  Davis  said  that  the  agreement 
had  been  abandoned,  and  that  his  declarations  to  this  effect  had  been 
communicated  to  appellant  about  the  time  they  were  made,  that  is, 
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about  June  or  July,  1872,  four  years  prior  to  the  time  appellant 
swears  he  heard  of  this  evidence.  The  evidence  of  all  the  wit- 
nesses is  in  substance  the  same,  and  each  one  (with  one  exception) 
testifies  that  he  was  alone  with  A.  Davis  at  the  time  he  made  the 
statements ;  but  they  do  not  testify  that  there  was  any  agreement  be- 
tween the  parties  by  which  the  agreement  was  abandoned ;  nor  was 
any  effort  made  to  prove  these  facts  prior  to  the  death  of  A.  Davis, 
notwithstanding  the  fact  that  they  were  known  to  appellant  three 
years  prior  to  the  death  of  A.  Davis.  This  fact,  when  taken  in 
connection  with  the  peculiar  circumstances  under  which  the  wit- 
nesses heard  the  statements  of  A.  Davis,  is  certainly  entitled  to  great 
consideration. 

That  appellant  himself  did  not  consider  the  contract  abandoned 
when  these  statements  are  said  to  have  been  made  by  A.  Davis  is 
perfectly  manifest.    On  the  31st  of  August,  1872,  appellant  wrote 
to  his  father,  A.  Davis,  as  follows :  "Pa,  I  would  be  glad  for  us  to 
close  up  our  settlement,"  and  on  the  29th  of  March,  1873,  he  again 
wrote  as  follows:     "Pa,  I  received  your   note   this   morning  and 
think  it  best  that  we  meet  Monday  morning  and  settle  all  according 
to  our  agreement."    It  is  true  that  appellant  alleges  that  these  notes 
referred  to  other  business,  and  not  to  the  compromise  agreement, 
but  the  evidence  fails  to  disclose  the  existence  of  any  other  mat- 
ters between  the  parties.    In  September,  1872,  appellant  told  Rowell 
that  he  had  had  a  settlement  and  an  agreement  with  A.  Davis,  by 
which  A.  Davis  was  to  have  the  notes  due  from  Rowell  for  the 
land,  and  that  A.  Davis  was  to  pay  him  some  money  he  had  paid 
for  him  in  the  law-suit  with  Carman  Rowell.    This  evidence  is  un- 
contradicted, and  clearly  shows  that  as  late  as  September,  1872,  ap- 
pellant did  not  consider  that  the  agreement  had  been  abandoned. 

Appellant  does  not  allege  an  offer  or  willingness  to  comply  at  any 
time  with  his  part  of  the  agreement.  The  failure  of  A.  Davis  to 
pay  the  money  or  to  offer  to  do  so  did  not  authorize  appellant  to 
treat  the  agreement  as  abandoned.  It  contained  mutual  and  concur- 
rent obligations  and  gave  a  right  of  action  for  failure  to  comply 
with  its  terms,  but  did  not  operate  to  release  the  other  party.  It  was 
as  much  the  duty  of  one  as  the  other  to  tender  a  'compliance  with 
the  agreement,  and  therefore  appellant  was  as  much  in  default  by 
failure  to  surrender  the  land  and  notes  as  A.  Davis  for  failure  to 
pay  the  money. 

There  is  no  allegation  or  proof  of  any  agreement  to  abandon 
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this  contract,  and  having  been  entered  into  deliberately,  understand- 
ing^ and  for  a  valuable  and  meritorious  consideration,  it  ought  not 
to  be  disturbed  and  the  gates  of  litigation  re-opened  upon  such  vague 
and  loose  statements  as  it  is  claimed  that  A.  Davis  made  in  ref- 
erence to  the  matter,  and  especially  when  the  development  of  this 
proof  was  delayed,  without  any  good  reason,  until  after  the  death  of 
A.  Davis.  The  agreement  should  have  been  enforced,  and  the  judg- 
ment of  the  court  below  is  in  conformity  to  its  terms. 

Without  entering  into  details  as  to  the  evidence  of  what  appellant 
should  have  recovered  of  A.  Davis  on  account  of  moneys  expended 
in  the  law-suit,  we  deem  it  sufficient  to  say  that  in  our  judgment  the 
ruling  of  the  court  in  this  particular  is  amply  supported  by  the  evi- 
dence. 

Judgment  affirmed. 

Rodman,  for  appellant 

William  Lindsay,  Hoskins  &  Long,  for  appellee. 


Jane  Rayburn,  et  al.,  v.  William  Newell,  et  al. 

Partnership  Debts — Dissolution  of  Firm. 

When  after  dissolution  of  a  partnership  a  note  is  executed  by  one 
of  the  partners  in  the  firm  name  to  evidence  a  partnership  debt,  if 
the  collection  of  the  note  is  defeated  because  of  a  plea  of  non  est 
factum  being  interposed,  the  creditor  may  sue  on  his  account  and 
recover  such  debt. 

APPEAL  FROM  PULASKI  CIRCUIT  COURT. 

January  15,  1880. 

Opinion  by  Judge  Pryor: 

Xewell  and  Jones  were  liable  for  the  amount  for  which  the  note 
for  $278  was  executed,  as  they  were  the  surviving  partners  of  the 
firm  of  Newell,  Jones  &  Co.  When  this  amount  was  included  in 
the  note  given  for  a  debt  due  by  Newell  &  Jones  to  the  appellant 
(another  and  different  firm),  it  did  not  extinguish  the  debt,  as 
Jones  had  no  authority  to  make  the  last  named  firm  responsible.  The 
original  liability  was  at  no  time  extinguished  or  suspended,  for  the 
reason  that  as  to  the  $278  the  notes  were  executed  without  authority. 
The  institution  and  trial  of  the  action  on  the  $710  note  developed 
the  fact  that  Jones  had  no  power  to  bind  the  appellee  on  any  obliga- 
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• 
tion  for  the  debt  due  Newell,  Jones  &  Co.,  and  for  that  reason  Xewell 
was  released  from  the  payment  of  the  large  note  to  that  extent. 

This  left  the  debt  due  by  the  first  named  firm,  Newell,  Jones  & 
Co.,  to  the  appellant,  still  existing,  and  as  surviving  partners  Newell 
and  Jones  -were  liable  for  it.    It  is  alleged  that  they  both  promised 
to  pay  the  debt  to  the  plaintiffs,  and  we  think  it  would  be  a  techni- 
cal construction  of  the  pleading  to  say  that  the  allegation  made  in 
this  record  was  not  sufficient  to  show  that  the  promise  was  made 
to  the  plaintiffs.    The  allegation  that  the  defendants  promised  to  pay 
plaintiffs  is  alleging,  in  substance,   that   the    promise    was    to    the 
plaintiff.     It  is  immaterial  whether  the  promise  was  made  before 
or  after  the  trial  on  the  large  note.     Newell  was  not  bound  on  the 
note  for  the  $278,  nor  was  the  firm  of  Newell  &  Jones,  and  there- 
fore their  promise,  if  made,  must  be  considered  without  regard  to 
the  pendency  of  the  action  on  the  note  for  $710.    It  was  not  neces- 
sary to  make  the  record  of  that  action  a  part  of  the  petition.    The 
parties  having  no  right  to  give  the  note,  the  appellant,  being  de- 
feated on  the  plea  of  non  est  factum,  could  resort  to  her  action  of 
assumpsit  t6  recover  the  amount  due  for  services  rendered. 
.  Suppose  the  entire  note  had  been  executed  after  the  dissolution  of 
the  first. named  firm  for  a  debt  due  by  that  firm,  and  the  plea  of  non 
est  factum  had  been  interposed ;  while  it  would  have  defeated  a  re- 
covery on  the  writing,  the  parties  would  have  been  remanded  to 
their  action  on  the  original  contract  for  work  and  labor  performed 
and  services  rendered.     The  appellant  was  not  required  to  amend 
by  setting  up  an  original  cause  of  action,  and  the  judgment  cannot  be 
pleaded  in  bar  of  the  recovery  if  the  facts  alleged  are  proven. 

Judgment  reversed  and  cause  remanded  for  further  proceedings. 

Curd  &  Waddle,  for  appellants.  Morrow  &  Nezcell,  for  appellees. 


Nancy  Field  v.  S.  B.  Field's  Adm'r. 

Husband  and  Wife  and  Husband's  Creditors. 

The  savings  of  a  wife  may,  with  the  consent  of  her  husband,  be  ap- 
plied to  her  separate  use,  and  she  may  retain  them  as  her  own  so  far 
as  regards  her  husband  or  his  representatives  after  his  death,  but  such 
claims  of  the  wife  cannot  be  enforced  against  the  husband's  creditors. 

APPEAL  FROM  ADAIR  CIRCUIT  COURT. 
January  16,  1880. 
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Opinion  by  Judge  Cofer: 

It  seems  to  us  that  the  case  of  Basham  v.  Chamberlain,  7  B.  Mon. 
443,  is  conclusive  of  this  case. 

The  court  there  said  that  "the  savings  and  profits  made  by  the 
wife,  the  result  of  her  industry  and  economy,  may  with  the  consent  of 
her  husband  be  applied  to  her  separate  use,  which  she  will  in  equity 
have  a  right  to  retain  exclusively  as  her  own,  so  far  as  it  regards 
her  husband  or  his  representatives  after  his  death,  where  the  rights 
of  creditors  do  not  intervene."  But  we  know  of  no  case  in  which 
it  has  been  held  that  such  an  equity  in  the  wife  can  be  enforced 
against  the  husband's  creditors. 

It  was  admitted  on  trial  that  the  husband's  estate  would  be  in- 
sufficient to  pay  his  debts.  At  most  the  appellant  has  but  an  equity, 
and  to  enforce  it  to  the  prejudice  of  her  husband's  creditors,  who 
have  an  equal  equity  and  also  a  legal  right,  would  be  to  put  con- 
tracts between  husband  and  wife  upon  an  equality  with  contracts 
between  the  husband  and  third  persons,  and  to  remove  at  once  all 
restrictions  upon  the  power  of  contracting  between  husband  and 

wife.    This  is,  we  think,  forbidden  alike  by  the  law  and  a  sound 

public  policy.    See  Maraman's  Adtn'r  v.  Maraman,  4  Met.  84. 
Judgment  affirmed. 

T.  C.  Winfry,  A.  Duvall,  for  appellant. 
William  Stewart,  for  appellee. 


B.  F.  Evans  v.  E.  A.  J.  Evans. 

Guardian  and  Ward. 

Where  a  note  is  executed  by  a  minor  under  guardianship  for  money 
which  he  received,  it  is  voidable  at  the  option  of  said  minor,  but  where 
he  permits  his  guardian  to  pay  such  note  and  makes  no  move  to  dis- 
arow  the  note  until  more  than  a  year  after  becoming  of  age,  equity 
will  not  hold  such  guardian  liable  at  the  suit  of  such  ward. 

APPEAL  FROM  GARRARD  CIRCUIT  COURT. 

January  16,  1880. 

Opinion  by  Judge  Pryor: 

In  the  present  case  four  years  or  more  elapsed  between  the  execu- 
tion of  the  note  to  the  appellant  and  the  institution  of  this  action. 
The  note  was  of  no  validity  or,  rather,  was  voidable  at  the  option 
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of  the  appellant  to  whom  it  had  been  executed  in  good  faith  by  the 
guardian,  all  parties  believing  the  disability  of  infancy  on  the  part 
of  the  appellant  had  been  removed  by  legislative  enactment.     Xo 
effort  was  made  to  annul  the  obligation  by  the  appellant  after  his 
majority,  nor  notice  given  to  appellees  that  he  would  not  abide  the 
note  or  attempt  to  avoid  it  by  the  plea  of  infancy.    The  guardian 
was  left  to  pay  the  note,  the  legal  effect  of  which  he  could  not  ques- 
tion, when  if  notified  by  the  appellant  he  might  have  withheld  pay- 
ment.   An  equitable  defense  might  have  been  made  by  the  appellee 
to  this  note  if  notice  had  been  given  by  appellant  that  he  would  not 
abide  the  settlement  or  the  manner  in  which  his  claim  against  the 
appellee  as  guardian  had  been  satisfied.    It  seems,  however,  that  the 
parties  were  not  aware  for  a  year  or  more  after  the  settlement  that 
the  governor  had  vetoed  the  act  removing  the  disability  of  infancy. 
The  appellant  was  then  of  age,  and  still  no  notice  was  given  to  the 
guardian,  but  the  latter  was  left  to  pay  the  note  when  he  might  have 
protected  himself  against  any  effort  to  coerce  it.    It  does  not  appear 
when  the  guardian  paid  the  money,  but  it  is  evident  that  it  was  not 
paid  by  him  to  Sweeney,  but  passed  to  some  one  else,  and  afterward 
paid. 

Under  the  proof  in  this  case,  and  after  the  lapse  of  several  years, 
the  chancellor  will  not  indulge  in  a  presumption  favorable  to  the  ap- 
pellant with  a  view  of  making  a  faithful  guardian  responsible.  The 
appellant  knew  the  mistake  under  which  all  the  parties  were  labor- 
ing at  the  time  of  the  settlement.  He  knew  that  the  appellee  had 
executed  his  note  to  him,  and  that  he  had  disposed  of  it  to  others 
and  squandered  the  proceeds.  He  should  have  given  appellee  some 
notice  that  he  might  have  protected  himself  from  making  double  pay- 
ment of  the  same  debt,  and,  failing  to  do  so,  must  abide  the  conse- 
quences. Whether  the  guardian  had  the  right  to  rely  on  the  rep- 
resentation of  the  appellant  as  to  the  legislative  enactment  is  not  nec- 
essary to  be  determined.  It  is  certain  that  a  mistake  was  made  if  no 
fraud  was  practiced,  and  the  appellant,  knowing  the  mistake,  abided 
it  for  years  after  his  arrival  at  age,  and,  having  in  fact  received  the 
money,  the  equity  of  the  case  is  so  strong  in  the  favor  of  the  ap- 
pellee that  a  chancellor  would  hesitate  a  long  time  before  making 
the  latter  responsible. 

Judgment  affirmed. 

Burdett  &  Hopper,  for  appellant. 

Denny  &  Tomlinson,  for  appellee. 
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S.  A.  Smith  v.  Hugh  Ryan,  et  al. 

Evidence— Receipt  of  Wife, 

A  paper  purporting  to  be  a  receipt  of  the  wife  is  not  admissible  in 
evidence  In  the  absence  of  evidence  to  show  that  she  was  authorised 
by  her  husband  to  receive  the  money,  or  that  if  received  by  her  it  was 
with  hte  knowledge  and  consent. 

APPEAL  FROM  JEFFERSON  COURT  OF  COMMON  PLBAS. 

January  16,  1880. 

Opinion  by  Judge  Hines  : 

We  are  of  the  opinion  that  the  court  did  not  err  in  refusing  to 
allow  the  paper  purporting  to  be  a  receipt  by  Mrs.  Ryan  to  be  read 
to  the  jury.  There  is  nothing  in  the  case  to  show  that  she  was 
authorized  by  her  husband  to  receive  the  money,  or  that  if  received 
it  was  with  his  knowledge  and  consent.  The  only  fact  looking  in 
that  direction  is  the  suggestion  made  to  Mrs.  Ryan  by  her  husband 
that  she  ought  to  settle  with  Smith.  If  there  was  no  authority,  as 
we  think  appears,  to  sign  such  a  paper,  the  affidavit  of  Ryan  and 
wife  was  clearly  incompetent,  or  at  least  immaterial,  as  in  the  ab- 
sence of  the  authority  to  sign  the  receipt  it  is  useless  to  inquire  into 
the  genuineness  of  the  signature  to  it. 

There  appears  to  be  no  error  in  giving  or  refusing  instructions. 

Judgment  affirmed. 

Russell  &  Helm,  for  appellant   Kahn  &  Baker,  for  appellees. 


John  H.  Chinn,  et  al.,  v.  O.  B.  Gould,  et  al. 

Rights  by  Dedication. 

Where  property  is  dedicated  for  a  certain  purpose  and  is  accepted 
by  those  to  whom  made,  and  they  have  held  adverse  possession  there- 
of for  many  years  and  are  then  dispossessed  under  a  writ  issued  in  a 
cause  to  which  they  were  not  parties,  such  parties,  or  some  of  them 
for  themselves  and  others  entitled  thereto,  have  a  right  to  maintain 
an  action  to  secure  such  rights  and  preserve  the  dedicated  property 
for  the  benefit  of  themselves  and  all  others  entitled  under  the  terms 
of  the  dedication  to  participate  in  its  use. 

APPEAL  FROM  GREENUP  CIRCUIT  COURT. 

January  17,  1880. 
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Opinion  by  Judge  Cofer: 

Counsel  for  the  appellee  does  not  seem  to  question  the  validity 
of  a  parol  dedication  in  a  case  like  this  and  moreover  it  is  distinctly 
and  clearly  alleged  that  those  to  whom  the  dedication  was  made 
have  been  in  the  actual  adverse  possession  of  the  property  for  a  period 
of  more  than  fifteen  years,  and  that  they  were  dispossessed  under  a 
writ  issued  in  a  cause  to  which  they  were  not  parties.  These  facts 
constitute  a  clear  right  to  restitution,  unless,  as  claimed,  the  ap- 
pellants had  no  legal  right  to  sue,  or  the  societies  to  which  the  dedi- 
cation was  made  cannot  be  ascertained  from  the  terms  of  the  dedica- 
tion as  set  forth  in  the  petition. 

The  appellants  attempt  to  sue  in  a  double  capacity,  first,  that  they 
are  the  representatives  of  all  the  beneficiaries,  and  second,  that  they 
are  themselves  beneficiaries,  and  members  of  societies  which  are  en- 
titled to  use  the  property,  and  as  such  have  a  right  to  maintain  the 
action  in  order  to  preserve  the  property  for  the  benefit  of  themselves, 
and  of  all  others  entitled  under  the  terms  of  the  dedication  to  par- 
ticipate in  its  use.  We  think:  they  have  a  right  to  sue  in  either 
capacity. 

The  dedication  was  to  charitable  uses.  The  beneficiaries  are  the 
various  Christian  religious  denominations  and  the  public.  These 
have  no  common  organism ;  none  of  them  appear  to  be  incorporated. 
Under  such  circumstances  they  cannot  maintain  an  action  in  the  name 
of  any  one  or  all  of  the  organizations,  and  must  be  permitted  to 
sue  by  representation,  or  the  charity  must  fail.  Under  such  circum- 
stances the  chancellor  will  not  permit  the  beneficent  purpose  of  the 
donor  to  be  defeated  upon  objections  to  mere  form  when  he  can 
see  that  the  persons  suing  on  behalf  of  the  beneficiaries  are  doing  so 
with  the  consent  of  those  they  undertake  to  represent. 

Moreover,  the  appellants  are  interested  as  individuals,  and  may 
be  permitted  to  sue  for  themselves  and  all  others  interested  with 
them,  and  the  court  should  have  permitted  them  to  do  so. 

Judgment  reversed  and  cause  remanded  with  directions  to  overrule 
the  demurrers. 

T.  H.  Paynter,  E.  C.  Fluster,  for  appellants. 

E.  F.  Dulin,  for  appellees. 
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Lee,  et  al.,  v.  Watson,  et  al. 

Garnishee  Proceedings. 

Where  one  is  served  with  notice  as  a  garnishee  defendant  and  ad- 
mits that  he  is  Indebted  to  the  principal  defendant,  but  plaintiff  be- 
lieves that  he  has  not  disclosed  the  full  amount  of  such  indebtedness, 
an  issue  thereon  may  be  formed  as  between  the  plaintiff  and  such 
garnishee  defendant,  and  such  matter  may  be  fully  litigated  or  such 
plaintiff  may  file  an  original  petition  as  against  him  and  have  the 
matter  fully  determined. 

APPEAL  FROM  MARION  COURT  OF  COMMON  PLEAS. 

January  17,  1880. 

Opinion  by  Judge  Pryor: 

The  pleadings  are  so  confused  in  this  case  that  it  is  difficult  to 
team  the  real  issue  on  this  appeal.  The  question,  and  the  only  one 
we  propose  to  consider,  is  the  right  of  the  appellants  to  show,  upon 
proper  allegations  by  an  amended  pleading,  that  the  garnishee  has 
failed  to  disclose  the  real  amount  of  his  indebtedness. 

Rodimer  had  been  garnisheed  by  Bailey  &  Watson  to  secure  a 
debt  owing  them  by  Mike  Lee.  Rodimer  came  into  court  and  ad- 
mitted an  indebtedness.  These  appellants  by  petition  were  made 
parties,  and  they  claim  that  the  amount  owing  by  Rodimer  had  been 
transferred  to  them,  and  by  an  amended  cross-petition  allege  that 
Rodimer  had  failed  to  make  a  full  disclosure  of  his  indebtedness  for 
the  corn,  but  was  owing  a  larger  sum  for  corn  sold  and  delivered 
by  the  debtor  to  him  at  his  request,  etc.  They  were  permitted  to  be 
made  parties  and  exhibited  a  claim  to  this  particular  fund.  The  in- 
debtedness by  Rodimer  to  Lee  originated  from  a  single  transaction ; 
and  by  an  express  provision  of  the  Code  an  attaching  creditor  may, 
by  an  original  or  amended  pleading,  proceed  against  the  garnishee 
by  petition  when  the  latter  fails  to  make  disclosure.  These  appel- 
lants were  before  the  chancellor  asserting  their  right  to  the  whole 
fund,  and  said  to  the  garnishee,  "You  owe  more  than  you  admit," 
and  then  set  forth  the  consideration. 

The  garnishee  is  out  of  court  in  so  far  as  he  is  required  to  plead 
when  he  files  his  answer  denying  or  admitting,  if  a  mere  garnishee ; 
and  the  only  way  you  can  get  him  into  court  is  by  an  amended  plead- 
mg  in  the  same  action  or  an  original  petition  attacking  the  truth  of 
the  statements  made  by  him  and  setting  forth  a  cause  of  action  by 
the  debtor.    These  appellants  were  compelled  to  come  into  court  to 
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litigate  their  right  to  the  money,  and  it  being  a  single  transaction 
we  see  no  reason  why  they  should  not  be  allowed  to  say  that  the 
debt  was  for  more  than  is  admitted  and  require  the  garnishee  by  a 
proper  pleading  to  respond  as  to  the  claim.    The  chancellor  ought 
not  to  sever  the  claim,  and  by  rendering  a  judgment  for  a  part  of 
it  in  one  action  require  the  party  entitled  to  bring  his  separate  ac- 
tion for  the  remainder.    But  it  is  alleged  that  the  amount  claimed 
against  the  garnishee  exceeding  the  sum  admitted  by  him  is  under 
fifty  dollars,  and  therefore  there  is  no  jurisdiction  to  revise.    The 
claim  is  a  unit,  and  the  whole  of  it  in  controversy.    It  is  as  if  an 
original  action  had  been  brought,  and  the  party  admitted  an  indebt- 
edness of  all  but  $47.    The  amount  claimed  in  the  petition  must  gov- 
ern.   We  see  no  reason,  particularly  in  a  court  of  chancery,  for  say- 
ing that  parties  who  are  compelled  to  litigate  about  one  transaction 
in  order  to  have  their  rights  determined  shall  have  a  part  of  the 
relief  in  one  court,  but  in  order  to  obtain  complete  relief  must  seek* 
another  forum,  that  they  can  take  judgment  for  a  part  of  the  note, 
but  as  to  the  balance  must  sue  at  law.    It  prevents  multiplicity  of 
actions  by  putting  an  end  to  litigation  when  all  the  parties  are  before 
the  court  and  required  to  assert  their  rights. 

To  determine  otherwise,  the  plaintiff  in  the  attachment  and  the 
plaintiff  in  the  cross-petition  have  a  cause  of  action  for  one  part  of 
the  debt  in  this  proceeding,  and  another  for  the  balance  due  in  an 
independent  action,  and  perhaps  in  the  same  forum.  When  each 
party  is  asserting  a  right  to  the  entire  claim,  and  the  one  or  the 
other  is  entitled  to  it,  they  should  be  allowed  to  litigate  their  right, 
and  a  judgment  be. rendered  in  favor  of  the  party  entitled.  The 
question  as  to  damages  by  reason  of  the  garnishee  will  be  settled 
should  the  appellants  recover  by  a  judgment  for  the  debt,  interest 
and  their  costs ;  this  is  all  they  can  recover. 

Judgment  reversed  and  cause  remanded. 

Russell  &  Arritt,  for  appellants.  John  McChord,  for  appellees. 


John  R.  Hobbler  v.  Pleasant  McDowell. 

Guardian  and  Ward. 

Courts  of  equity  will  not  permit  a  guardian  to  contract  with  bis 
ward;  nor  will  such  agreements  be  enforced  if  made  within  a  short 
time  after  the  ward  becomes  of  legal  age,  except  where  the  utmost 
good  faith  has.  been  shown,  for  the  reason  that  the  Influence  of  the 
guardian  over  the  ward  is  still  presumed,  to  exist. 
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APPEAL  FROM  LARUE  CIRCUIT  COURT. 

January  20,  1880. 

Opinion  by  Judge  Pryor  : 

The  agreed  facts  conduce  to  show  that  the  appellant,  when  he 
surrendered  the  property  to  which  he  was  entitled  in  right  of  his 
wife,  was  laboring  under  the  belief  that  the  execution  of  the  will 
divested  him  of  all  interest  except  as  a  devisee,  and  that  the  only 
remedy  left  him  was  to  make  a  distribution  in  accordance  with  its 
provisions.  He  was  told  that  it  was  his  property  unless  he  con- 
sented to  the  wishes  of  the  wife,  but  at  no  time  was  informed  that 
he  had  the  power  to  revoke  the  will  or  prevent  its  probate,  and 
when  making  the  settlement  was  in  ignorance  of  his  legal  rights. 

The  peculiar  circumstances  surrounding  the  appellant  at  the 
date  of  the  execution  of  the  will  of  his  wife  must  necessarily  im- 
press the  mind  of  the  chancellor  with  the  belief  that  the  husband 
was  in  no  condition  to  resist  the  request  of  the  wife,  or  to  advise 
with  her,  in  the  presence  of  those  who  were  to  be  the  devisees,  as 
to  the  disposition  he  thought  should  be  made  of  her  estate.  Both 
the  young  man  and  his  wife  should  be  regarded  as  being  under  the 
control  of  her  uncle  who  had  been  her  guardian,  and  who  was  pres- 
ent when  the  paper  was  executed  by  which  his  wife  was  made  one 
of  the  principal  devisees.  The  wife  was  scarcely  eighteen  years  of 
age,  and  the  appellant  only  twenty-one  years  and  two  months  old, 
when  this  transaction  took  place.  It  was  entered  into  in  the  pres- 
ence of  the  guardian  of  the  wife,  and  for  his  benefit  without  ^ny 
consideration  passing  to  the  appellant,  and  when  both,  by  reason  of 
their  youth  and  want  of  experience  in  business  affairs,  must  have 
been  subordinate  to  his  will. 

The  guardian  was  not  able  to  surrender  his  trust,  or  rather  the 
trust  property,  by  reason  of  the  non-age  of  the  husband ;  and  after 
the  latter  arrived  at  age  and  within  two  months  from  that  period, 
he  settled  his  indebtedness  to  his  ward  or  her  husband  by  claiming 
the  property  as  a  gift  from  the  ward  by  the  consent  of  the  appellant. 
Courts  of  equity  will  never  permit  a  guardian  to  contract  with  his 
ward,  nor  will  such  agreements  be  enforced  if  made  within  a  short 
time  after  the  disability  of  infancy  has  been  removed,  except  where 
the  utmost  good  faith  has  been  shown,  for  the  reason  that  the  in- 
fluence of  the  guardian  over  the  ward  is  still  presumed  to  exist. 
Here  the  money  had  never  been  paid  by  the  guardian,  but  was 
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held  by  him  for  his  infant  ward  and  her  husband,  both  infants,  and 
within  two  months  after  appellant  had  arrived  at  age,  two-thirds  of 
the  estate  had  passed  from  him  to  the  guardian  and  others  without 
any  consideration.    The  trust  fund  had  never. left  the  hands  of  the 
guardian,  and  the  agreed  facts  have  not  convinced  this  court  that 
the  consent  of  the  appellant  to  the  making  of  the  will  was  his  spon- 
taneous act,  or  that  he  made  the  settlement  with  a  full  knowledge 
of  his  legal  rights.    This  case  should  be  considered  in  the  same  man- 
ner that  the  settlement  would  have  been,  if  made  with  the  ward  as 
soon  as  she  arrived  at  age.    In  either  case  a  surrender  of  one-third 
of  the  estate  to  the  guardian  or  his  wife,  with  no  other  moral  obli- 
gation than  the  blood  relation  existing  between  them  or  the  kind- 
ness of  the  aunt  to  the  deceased  wife  during  her  illness,  must  bo 
presumed  to  have  arisen  from  the  influence  of  those  who  have  had 
their  care  and  protection,  and  whose  command  they  had  been  taught 
to  obey. 

We  do  not  regard  the  parties  as  guilty  of  any  fraudulent  conduct 
in  obtaining  the  money  of  appellant,  but  to  sanction  such  a  settle- 
ment would  be  to  establish  a  precedent  that  would  lead  to  the  ex- 
ercise of  undue  and  improper  influences  by  guardians  and  other 
fiduciaries  for  purposes  of  gain  over  those  whose  rights  they  should 
maintain. 

As  to  the  amount  paid  to  the  sister  of  appellant's  wife,  it  must  be 
regarded  as  voluntary,  at  least  it  was  not  paid  at  the  instance  of  the 
guardian ;  but  as  to  the  sum  received  by  McDowell,  either  in  his  own 
right  or  for  his  wife,  he  must  refund  with  interest  from  the  date  he 
received  it. 

Judgment  reversed  and  cause  remanded  for  further  proceedings. 

William  Lindsay,  T.  A.  Robertson,  W.  H.  Chelf,  for  appellant 

Reid  &  Twyman,  for  appellee. 


Paducah  &  E.  R.  Co.  v.  Charles  Glasscock,  et  al. 

Bill  of  Lading  for  Stock  Shipped. 

Where  a  railroad  company  gives  a  through  bill  of  lading  to  Louis- 
ville to  a  shipper  of  live  stock  and  does  not  operate  a  line  of  railroad 
to  such  destination,  and  by  reason  of  delay  in  sending  the  stock  for- 
ward on  a  line  connecting  its  terminus  with  the  point  of  destination 
the  stock  is  damaged,  the  shipper  may  recover  from  the  road  Issuing 
such  bill. 
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APPEAL  FROM  HARDIN  CIRCUIT  COURT. 

January  20,  1880. 

Opinion  by  Judge  Cofer: 

The  appellant  gave  a  through  bill  of  lading  to  Louisville,  and 
is  responsible  for  any  delay  at  Elizabethtown  occasioned  by  the  fail- 
ure or  refusal  of  the  Louisville  &  Nashville  R.  Co.  to  send  the  cattle 
forward  without  any  unnecessary  delay.    It  was  appellant's  business 
to  see  to  it  that  the  stock  went  forward  within  a  reasonable  time,  and 
it  cannot  excuse  itself  by  showing  that  the  Louisville  &  Nashville 
R.  Co.  had  changed  the  time  of  the  arrival  of  one  of  its  trains, 
any  more  than  if  the  train  had  been  under  the  control  of  appellant, 
and  the  time  had  been  so  changed  that  the  delay  had  been  occasioned 
by  its  own  act, — for,  having  contracted  to  deliver  the  stock  in  Louis- 
ville, if  it  procured  another  company  to  perform  a  part  of  its  ob- 
ligation under  the  contract  it  became  responsible  for  the  default  of 
the  company  so  employed. 

No  one  would  question  the  liability  of  the  appellant  for  the  injury 
resulting  to  the  cattle  if  it  had  owned  and  controlled  the  trains  on 
the  Nashville  road,  or  had  owned  and  operated  a  road  to  Louisville, 
and  in  consequence  of  the  ignorance  of  its  agents  as  to  the  time 
when  trains  would  run  through,  the  stock  had  been  detained  for  so 
long  a  time  on  the  road  and  had  in  consequence  been  damaged.  That 
is  substantially  this  case.  Counsel  seem  to  treat  the  contract  as  if 
the  appellant  had  merely  undertaken  to  forward  the  stock  to  the 
terminus  of  its  own  road  and  there  to  deliver  it  to  the  connecting 
lines  to  be  forwarded  for  the  shipper.  But  as  already  remarked  such 
was  not  the  contract. 

On  the  contrary  the  appellant  undertook  for  itself  to  deliver  the 
stock  at  its  destination.  The  evidence  showed  without  contradiction 
that  the  delay  was  occasioned  by  the  change  in  the  time  of  the  run- 
ning of  a  train  on  the  Nashville  road,  and  the  court  might  well  have 
decided  as  matter  of  law  that  the  appellant  was  guilty  of  negligence 
in  not  knowing  when  the  stock  could  be  forwarded,  and  the  instruc- 
tions were  therefore  more  favorable  to  it  than  the  law  entitled  it  to. 
If  the  contract  had  been,  merely  to  carry  to  Elizabethtown  and  there 
deliver  to  the  Louisville  &  Nashville  R.  Co.,  the  question  would  have 
been  wholly  a  different  one,  and  there  might  be  some  room  to  doubt 
the  correctness  of  the  instructions. 
In  the  view  we  have  taken  of  the  law  of  the  case,  the  only  ques- 
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tions  that  could  possibly  have  been  proper  for  the  consideration  of 
the  jury  were,  (1)  was  the  delay  unreasonable  under  the  circum- 
stances; (2)  were  the  cattle  injured  by  the  delay;  and  (3)  what  was 
the  amount  of  the  injury  sustained?  These  questions  were  fairly 
presented  by  the  instructions  and  the  finding  was  authorized  by  the 
evidence. 

There  was  no  demurrer  to  the  petition,  and  it  seems  to  us  to  be 
sufficient,  especially  after  verdict,  and  there  was  no  error  in  over- 
ruling the  motion  in  arrest  of  judgment.    Judgment  affirmed. 

Lyttleton  Cooke,  William  Wilson,  for  appellant. 

James  Montgomery,  for  appellees. 


Greenup  King,  et  al.,  v.  Malarina  Howlett,  et  al. 

Wills— Demise  to  Wife  and  Her  Children. 

Where  by  a  will  a  testator  gives  to  his  wife  a  life  estate  in  prop- 
erty and  the  fee  simple  to  her  children,  Buch  a  demise  includes  all 
children  born  and  to  be  born. 

APPEAL  FROM  HARDIN  CIRCUIT  COURT. 

January  20,  1880. 

Opinion  by  Judge  Pryor  : 

At  the  death  of  Hiram  Withers  he  left  three  children,  one  dying 
in  infancy,  and  the  other  two  surviving  until  they  arrived  at  age. 
He  left  a  will  by  which  he  devised  his  estate  to  his  wife  for  life 
or  widowhood  and  then  to  his  children,  with  the  request  to  the  wife 
that  if  she  could  spare  such  child's  portion  as  they  arrived  at  age  to 
let  them  have  it.  It  was  discretionary  with  his  widow  whether  she 
would  make  a  distribution  during  her  life,  as  under  the  plain  pro- 
visions of  the  will  it  belonged  to  her  until  her  death.  James  Withers, 
one  of  the  children,  died  and  left  a  will  by  which  he  gave  his  estate 
to  his  mother  during  her  life  and  then  to  his  sister  Hannah  and  her 
children. 

His  sister  was  then  a  widow  with  children,  and  has  since  married 
King,  by  whom  she  has  had  children.  The  devise  was  to  the  chil- 
dren of  Mrs.  King  then  born  and  to  be  born,  and  not  restricted  to 
those  living  at  the  date  of  the  will  or  when  publication  was  made. 
There  is  no  ambiguity  in  the  will  in  reference  to  this  question,  and 
there  was  no  intention  on  the  part  of  the  devisor  to  exclude  any  of 
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his  sister's  children.  A  life  estate  had  been  created  in  the  devisor's 
mother,  and  the  enjoyment  of  the  estate  postponed  by  the  remainder- 
men until  the  mother's  death.  There  was  no  reason  to  exclude  any 
of  the  children  of  Mrs.  King,  nor  any  such  purpose  manifested  by 
the  provisions  of  the  will.  A  devise  by  the  testator  to  his  wife  and 
children  includes  all  born  and  to  be  born.  Mrs.  King  and  her  chil- 
dren are  now  the  owners  of  the  entire  land,  and  in  making  the 
division  when  the  husband  has  made  lasting  and  valuable  improve- 
ments in  the  way  of  buildings  out  of  his  own  pocket  that  part  should 
be  allotted  to  his  wife  and  children  by  her,  unless  the  improvements 
consist  of  mere  repairs,  etc.  The  improvements,  if  permanent  and 
lasting,  should  not  be  valued  as  against  them. 

Judgment  reversed  and  cause  remanded  for  further  proceedings. 

IVilson  &  Hob  son,  for  appellants.    R.  L.  Sixth,  for  appellees. 


Samuel  Faucett  v.  Hearn,  Lee  &  Pinkahd,  et  al. 

Homestead  Exemption. 

Where  one  sells  his  house  and  lot  on  time  payments  and  purchases 
another  house  and  lot  and  pays  for  It  by  transferring  a  stock  of  dry 
goods,  but  bought  it  after  becoming  indebted,  the  transaction  is  not 
an  exchange  of  one  exempt  piece  of  property  for  another  so  as  to 
cause  the  exemption  in  the  first  to  attach  to  the  last.  The  sale  of  the 
first  property  operated  to  destroy  the  homestead,  and  exemption  did 
not  attach  to  the  dwelling  afterward  purchased. 

APPEAL  FROM  FLEMING  CIRCUIT  COURT. 

January  20,  1880. 

Opinion  by  Judge  Hines  : 

The  only  question  we  need  to  consider  is  whether  the  court  erred 
in  refusing  to  allot  appellant  a  homestead. 

About  the  1st  of  February,  1874,  appellant  owned  a  house  and  lot 
and  occupied  it  with  his  family.  Prior  to  the  12th  of  February,  1874, 
he  sold  the  house  and  lot  on  time  and  purchased  the  house  and  lot 
in  which  the  homestead  is  claimed,  and  paid  therefor  in  a  stock  of 
dry  goods.  The  last  purchase  was  made  subsequent  to  the  creation 
of  the  debts  to  appellees,  and  was  not  in  any  sense  such  an  exchange 
of  one  exempt  piece  of  property  for  another  as  would  cause  the  ex- 
emption in  the  first  to  attach  to  the  last.  The  absolute  sale  of  the 
first  piece  of  property  operated  to  destroy  the  homestead,  and  ex- 
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emption  did  not  follow  the  purchase-price  or  attach  to  the  dwelling 
subsequently  purchased. 

We  perceive  nothing  in  the  other  assignment  of  errors  that  re- 
quires a  response. 

Judgment  affirmed. 

W.  H.  Cord,  for  appellant. 

W.  S.  Botts,  Thomas  Givens,  for  appellees. 


Willis  Fields'  Adm  rs  v.  Johnson  Miller. 

Recovery  of  Usury. 

Where  one  pays  usury  it  is  presumed  he  knows  the  law,  and  he  can- 
not recover  it  where  barred  by  the  lapse  of  time  by  averring  his 
ignorance  as  to  what  constitutes  usury. 


APPEAL  FROM  WOODFORD  CIRCUIT  COURT. 

January  20,  1880. 

Opinion  by  Judge  Pryor: 

The  appellee  knew  when  he  received  the  money  from  the  appel- 
lants that  they  were  paying  him  usurious  interest,  and  it  must  be 
presumed  that  appellants  had  the  same  knowledge.  It  is  presumed 
that  they  were  informed  in  regard  to  the  law,  and  an  allegation  by 
parties  of  their  ignorance  as  to  what  constitutes  usury  can  afford  no 
ground  for  relief. 

When  the  money  was  paid  they  had  the  right  to  recover  it  back, 
and  if  barred  by  the  lapse  of  time  the  right  of  recovery  cannot  be 
affected  by  a  mere  change  in  the  remedy.  It  is  at  least  an  action  to 
recover  money,  and  when  asked  why  it  was  not  sooner  instituted  a 
response  that  the  party  supposed  he  was  bound  by  the  letter  of  the 
obligation  and  was  under  the  belief  that  it  was  not  usury  cannot  be 
entertained. 

It  was  voluntary  ignorance  on  the  part  of  the  appellants,  as  the 
means  of  information  as  to  the  nature  of  the  transaction  was  within 
his  reach,  and  he  should  have  informed  himself  as  to  his  legal  rights. 

Judgment  affirmed. 

H.  C.  McLeod,  for  appellants.    Porter  &  Wallace,  for  appellee. 
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John  Allen  v.  John  Wilcox. 

Damages  for  Property  Taken. 

The  statute  which  declares  that  a  writ  of  ad  quod  damnum  shall 
be  awarded  "If  desired  by  the  proprietor,  or  if  the  court  see  cause  for 
awarding:  the  writ,"  means  that  where  any  legal  cause  exists  for 
ordering  the  writ  it  is  the  duty  of  the  court  to  award  it. 

Assessment  of  Damages. 

Where  a  person's  property  is  being  taken  from  him  without  his 
consent,  to  be  used  as  a  highway,  he  is  not  bound  to  refuse  to  accept 
a  sum  for  his  property,  upon  pain  of  his  silence  being  taken  for  his 
willingness  that  the  court  should  act  on  a  subject  about  which  it  could 
not  act  except  by  his  consent.  Under  such  circumstances  he  is  en- 
titled to  have  his  damages  fixed  by  jury. 

APPEAL  FROM  BOYD  CIRCUIT  COURT. 
January  20,  1880. 

Opinion  by  Judge  Hargis: 

The  8th  section  of  Art.  1,  Chap.  94,  Gen.  Stat,  is  imperative.  It 
declares  that  a  writ  of  ad  quod  damnum  shall  be  awarded  "if  desired 
by  the  proprietor,  or  if  the  court  see  cause  for  awarding  the  writ." 

"If  the  court  see  cause  for  awarding  the  writ"  is  equivalent  to 
declaring  that  where  any  legal  cause  exists  for  ordering  the  writ  it 
becomes  the  duty  of  the  court  to  award  it  unless  the  state  of  case, 
contemplated  by  Section  6  of  the  same  article,  exists  to  authorize  the 
court,  without  a  writ  of  ad  quod  damnum,  to  assess  the  amount  of 
damages.  By  that  section  the  court  has  no  right  or  power  to  assess 
the  damages  unless  the  proprietor  is  "willing  to  accept  what  the 
court  deems  just." 

The  appellant  declined  to  accept  or  reject  the  amount  the  court 
deemed  just  in  the  case.  Bcause  he  thus  refused  to  consent  or  sig- 
nify his  willingness  to  accept  the  amount  fixed  by  the  court,  or  that 
the  court  might  assess  the  damages,  it  assumed  the  power  to  do  so 
without  a  writ  of  ad  quod  damnum.  Where  a  citizen's  property  is 
being  taken  from  him  without  his  consent,  as  in  this  case,  for  the 
appellant  resisted  the  whole  proceeding  to  establish  a  road,  he  is 
not  bound  to  refuse  to  accept  a  sum  for  his  property  even  when  it 
w  taken  for  public  use,  upon  pain  of  his  silence  being  taken  for  his 
willingness  to  the  action  of  the  court  over  a  subject  about  which  it 
tad  no  authority  to  act  except  by  his  consent.  The  term  "willing" 
,s  used  in  Section  6  as  synonymous  with  "consent." 
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Under  a  somewhat  similar  statute  this  court  said  in  the  case  of 
McCauley  v.  Dunlap,  4  B.  Mon.  57,  that  it  was  the  duty  of  the  court 
"to  order  such  proceedings  to  be  had  by  jury,  as  in  cases  of  pub- 
lic roads,  on  the  single  fact  that  the  party  objects  to  the  establish- 
ment of  the  passway."  While  that  case  does  not  directly  decide  the 
proposition  in  dispute  in  this,  it  gives,  by  analogy,  a  proper  rule  of 
construction  to  be  applied  to  sections  6  and  8,  supra,  which  sections 
must  be  construed  together. 

We  do  not  perceive  any  other  error  in  the  proceedings  by  the 
county  court.  Wherefore  the  judgment  is  reversed  with  directions 
to  the  circuit  court  to  reverse  the  judgment  of  the  county  court 
and  direct  it  to  issue  a  writ  of  ad  quod  damnum  and  for  further  pro- 
ceedings. 

L.  T.  Moore,  G.  N.  Brown,  for  appellant. 

K.  F.  Pritchard,  for  appellee. 


Peter  Smith,  et  al.,  v.  Trustees  of  Ashland,  et  al. 

Annexation  of  Lands  by  Towns. 

Whether  lands  are  agricultural  and  should  not  be  subject  to  taxa- 
tion for  city  purposes  depends  upon  the  circumstances  of  each  case, 
and  the  discretion  of  a  town  in  extending  its  boundary  and  the  levy 
of  taxes  within  such  limits  for  municipal  purposes  will  not  be  inter- 
fered with  by  the  courts  unless  it  is  clear  that  the  burden  of  taxation 
is  imposed  without  any  view  to  the  interest  of  the  owner,  but  merely 
to  increase  the  town's  revenues. 

APPEAL  FROM  BOYD  CIRCUIT  COURT. 

January  20,  1880. 

Opinion  by  Judge  Hines: 

The  exercise  of  legislative  discretion  in  extending  the  boundary 
of  towns  and  the  levy  of  taxes  within  such  limits  for  municipal  pur- 
poses ought  not  to  be  interfered  with  by  the  courts  unless  it  is 
manifest  that  the  burden  of  taxation  is  imposed  without  any  view  to 
the  interest  of  the  owner  of  the  land  and  merely  to  increase  the 
revenue  of  the  town.  The  extension  of  the  boundary  of  the  town  in 
this  case  appears  to  have  conferred  upon  the  appellants  all  the  privi- 
leges of  any  other  citizen  of  the  town.  It  is  not  material  to  enquire 
whether  they  enjoyed  these  benefits  before  the  limits  were  extended. 
If  they  did,  it  was  eminently  proper  that  they  should  be  brought 
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ivithin  the  taxable  district  and  made  to  bear  their  portion  of  the 
municipal  burdens.  In  every  instance,  whether  lands  are  agricultural 
in  the  sense  that  they  should  not  be  subject  to  taxation  for  municipal 
purposes  depends  upon  the  peculiar  circumstances  of  the  case.  No 
arbitrary  rule  can  be  laid  down  by  which  to  determine  how  much 
land  should  be  contained  in  one  body  in  order  to  classify  it  under 
the  head  of  agricultural  lands.  A  rule  applicable  and  appropriate  to 
lands  lying  contiguous  to  Louisville  or  New  York  would  not  be  the 
rule  that  the  court  could  apply  to  lands  adjacent  to  the  town  of  Ash- 
land. 

On  a  careful  consideration  of  this  case  we  cannot  see  that  the 
court  below  has  erred.  An  exemption  from  taxation  in  this  instance 
would  authorize,  by  the  application  of  the  same  rule,  the  exemption 
of  the  greater  part  of  the  land  lying  within  the  town  limits. 

That  the  judgment  for  cost  is  in  favor  of  N.  E.  Fisher,  committee 
of  Peter  Smith,  cannot  affect  appellants.    Fisher  is  not  a  party  to 
this  record,  is  not  complaining,  and  has  no  right  to  complain. 
Judgment  affirmed. 
D.  K.  IVeis,  for  appellants.    John  T.  Hayes,  for  appellees. 


Lewis  Sublett's  Ex'r  v.  James  W.  Brookie,  et  al. 

Administrator's  Liability. 

An  administrator  will  be  held  personally  liable  if  he  sells  the  goods 
of  his  intestate  and  accepts  security  which  would  not  have  been 
accepted  by  a  man  of  ordinary  prudence. 

Liability  of  an  Estate  on  Contract. 

Before  an  estate  can  be  held  liable  on  a  new  contract  by  a  personal 
representative  about  a  new  matter  with  which  the  decedent  had  no 
connection,  it  must  clearly  appear  that  the  estate  has  been  benefited 

by  it. 

APPEAL  FROM  ANDERSON  CIRCUIT  COURT. 

January  20,  1880. 

Opinion  by  Judge  Cofer  : 

We  are  of  the  opinion  that  the  judgment  must  be  affirmed,  if  for 
no  other  reason  because  the  allegations  in  the  petition  do  not  show 
that  the  contract  sued  upon  was  in  any  way  beneficial  to  the  estate 
of  Armistead  Miller,  and  because  the  administrators  are  not  other- 
wise liable. 

30 


466  Kentucky  Opinions.  [January. 

Notwithstanding  the  fact  that  it  appears  from  the  petition  that 
the  whole  amount  of  the  debt  was  collected  by  the  sheriff,  it  may 
still  have  been  true  that  if  it  had  not  been  collected  the  administrators 
would  have  been  liable  on  their  bond   for  the  loss  of  any    part  of 
the  debt.    It  appears  that  within  less  than  six  months  after  the  judg- 
ment was  recovered  Bond  &  Co.  became  insolvent,  and  went  into 
bankruptcy  without  any  assets,  and  that    Grandison  Smith,   their 
surety,  if  not  insolvent  when  the  judgment  was  rendered  against  him 
in  favor  of  Miller  and  Sublett,  became  so  immediately  afterward.    In 
view  of  the  facts  appearing  in  the  petition  it  is  far  from  certain  that 
the  administrators  could  not  have  been  made  personally  liable  for 
any  part  of  the  note  they  assigned  to  Johnson  Miller  which  might 
not  have  been  collected. 

An  administrator  will  be  personally  liable  if  he  sells  the  goods 
of  his  intestate  and  accepts  a  security  for  the  price  which  would  not 
have  been  accepted  by  a  man  of  ordinary  prudence,  although  those 
who  become  bound  may  have  enough  property  subject  to  execution 
to  pay  the  debt.    The  burden  was  on  the  appellant  to  show  that  the 
estate  was  benefited  by  the  contract  made  with  the  administrators. 
His  learned  counsel  does  not  dispute  this.    It  was  therefore  incum- 
bent upon  him  to  show  that  the  estate  was  not  already  secured  by 
the  responsibility  of  the  administrators  on  their  official  bond. 

If  the  debt  had  been  lost  and  they  had  been  sued  for  a  devastavit, 
they  would  have  been  prima  facie  liable,  and  could  only  have  es- 
caped liability  by  showing  that  Bond'&  Co.  and  Smith,  when  the  note 
was  accepted,  were  possessed  of  such  means  and  credit  that  a  man  of 
common  prudence  would  have  accepted  their  paper  for  such  a  sum 
of  money,  and  the  same  facts  are  necessary  to  show  that  the  estate 
was  benefited  by  the  contract  sued  upon.  Aside  from  this,  judg- 
ment had  already  been  entered  on  the  note,  and  it  does  not,  and  from 
the  very  nature  of  the  case  cannot,  appear  that  it  could  have  been 
set  aside,  or  that  a  motion  for  that  purpose  would  have  been  made. 

It  is  alleged  that  the  defense  pleaded  to  the  suit  of  Miller  and 
Sublett  applied  alone  to  the  other  case,  and  was  filed  in  the  former 
bv  mistake  of  Bond  &  Co.  and  their  counsel ;  but  it  is  recited  in  the 
written  contract  that  it  had  been  pleaded  in  the  former  case,  "and 
might  with  equal  truth  and  propriety  be  used  as  a  defense"  to  the 
latter.  This  recital  must  control  the  allegation  in  the  petition.  It 
thus  appears  that  the  defense  might  have  been  relied  upon  in  either 
case.    It  is  therefore  impossible  to  say  that  Bond  &  Co.  would  have 
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withdrawn  their  defense  if  Sublett  or  Miller  and  Sublett  had  asked 
them  to  do  so.  Nor  can  it  be  shown  that  if  it  had  been  done  the 
judgment  in  favor  of  Johnson  Miller  could  have  been  set  aside. 

The  best  that  can  be  said  for  the  appellant  is  that  there  is  a  re- 
mote possibility  that  but    for  the  agreement  sued   upon  the  estate 
would  have  sustained  loss,  all  we  can  do  is  to  speculate  as  to  what 
might  have  happened,  and  the  law  does  not  authorize  personal  rep- 
resentatives or  courts  to  subject  the  estates  of  deceased  persons  to 
liability  upon  a  balancing  of  possibilities  or  even  of  probabilities. 
Before  an  estate  can  be  made  liable  on  a  new  contract  by  a  personal 
representative  about  a  matter  with  which  the  decedent  had  no  con- 
nection whatever  it  ought  clearly  to  appear  that  the  estate  has  been 
benefited  by  it.    When  such  is  the  case  courts  of  equity  may  be  au- 
thorized upon  principles  of  natural  justice  to  enforce  the  contract  to 
the  extent  that  the  estate  has  been  benefited,  and  in  such  cases  we  see 
no  good  reason  why  it  may  not  be  done  in  a  direct  action  against  the 
personal  representative  as  such,  although  he  may  be  personally  liable 
on  the  contract. 

Xor  is  the  appellant  entitled  to  recover  against  the  administrators 
personally.  They  expressly  covenant  in  their  fiduciary  capacity, 
thereby  excluding  the  idea  of  individual  liability.  Upon  this  point 
Lusk  v.  Andersons'  Adm'r,  1  Met.  426,  seems  to  be  an  authority 
in  point.  The  court  said  a  judgment  in  personam  against  the  ad- 
ministrator would  have  been  erroneous,  "because  the  petition  showed 
that  he  executed  the  obligation  sued  on  in  his  fiduciary  capacity,  and 
not  as  an  individual.  It  showed  that  there  was  no  intention  upon  the 
part  of  Hopper  (the  administrator),  in  executing  the  obligation,  to 
hind  himself  personally  nor  his  estate." 

That  there  was  no  prayer  for  a  personal  judgment  is  adverted 
to,  not,  as  we  think,  as  the  principal  ground  of  the  decision,  but  as 
an  additional  argument  to  prove  that  the  parties  understood  and  in- 
tended the  obligation  to  be  that  of  the  fiduciary,  and  not  of  the  in- 
dividual. 

The  language  of  the  covenant  here  is  that  Miller  and  Portwood 
"bind  and  obligate  themselves  in  their  fiduciary  capacity,"  and  they 
sign  as  administrators,  thus  evincing  by  the  express  language  of 
the  covenant  and  the  manner  of  executing  it  that  they  only  intended 


468  Kentucky  Opinions.  [January, 

to  bind  themselves  as  administrators,  and  did  not  intend  to  become 
personally  liable. 

Wherefore  the  judgment  is  affirmed. 

D.  L.  Thornton,  /.  B.  Houston,  for  appellant 

Porter  &  Wallace,  for  appellees. 


W.  P.  McClain  v.  Luther  Matthews,  et  al. 

Administrator's  Sale  of  Real  Estate. 

Where  an  administrator  petitions  to  settle  the  estate  and  for  an 
order  to  sell  lands  to  pay  debts,  and  a  commissioner  makes  a  sale 
for  much  less  price  than  such  land  might  bring  at  another  time  it 
the  sale  is  fairly  made,  is  not  a  sufficient  ground  for  setting  aside  the 
sale.  In  order  to  authorize  a  sale  to  be  set  aside  for  inadequacy  of 
price  it  must  be  so  great  as  to  import  fraud. 

APPEAL  FROM  HENDERSON  COURT  OF  COMMON  PLEAS. 

January  21,  1880. 

Opinion  by  Judge  Hines: 

The  administrators  of  J.  H.  Matthews  instituted  a  suit  against 
his  heirs  and  creditors  to  settle  the  estate,  alleging  insufficiency  of 
personal  assets  and  asking  the  sale  of  a  certain  piece  of  land  to 
pay  debts.  The  infant  defendants  were  properly  before  the  court 
and  represented  by  guardian  ad  litem,  who  answered,  but  it  ap- 
pears that  the  attorney  appointed  for  them  as  non-residents  did 
not  report. 

To  this  petition  William  McClain  answered,  setting  up  the  fact 
that  he  held  a  lien  for  purchase-money  on  the  land  sought  to  be 
sold,  making  his  answer  a  cross-petition  against  the  infant  heirs  and 
asking  that  his  lien  be  enforced.  On  this  cross-petition  there  was 
no  service  of  process. 

On  reference  to  a  commissioner  and  a  confirmation  of  his  re- 
port showing  insufficiency  of  personal  assets,  the  land  was  sold  and 
purchased  by  William  McClain  for  the  amount  of  his  debt  as  re- 
ported by  the  commissioner,  and  conveyed,  by  direction  of  the  pur- 
chaser, to  appellant,  to  whom  a  writ  of  possession  was  granted  April 
ii,  1877,  and  possession  delivered. 

Some  eight  months  after  the  w^rit  of  possession  was  awarded  the 
non-resident  defendants  filed  their  petition,  and  a  year  thereafter 
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filed  exceptions  to  the  confirmation  of  sale.    The  objections  urged 

were : 
First :    That  the  bond  required  before  the  sale  of  land  belonging 

to  parties  constructively  summoned  had  not  been  given. 
Second :    That  the  judgment  was  for  too  much  money. 
Third :    That  the  attorney  for  the  non-residents  had  not  reported. 
Fourth :    That  the  administrators  had  in"  their  hands  enough  to 

pay  McClain's  debt. 
Fifth :    That  appellees  had  been  misled  by  the  administrators. 
Sixth :    That  the  land  was  sold  for  one-third  of  its  value. 
Seventh :    That  one  of  the  defendants  died  after  judgment  and  no 

revivor  was  had. 

There  is  no  suggestion  of  fraud  or  improper  conduct  on  the  part 
of  McGain.  The  court  below  sustained  an  exception  and  set  aside 
the  sale.  From  that  judgment  this  appeal  is  taken.  The  petition  sets 
up  none  of  the  causes  for  vacating  a  judgment  after  the  expiration 
of  the  term  at  which  it  was  rendered  as  provided  in  Sees.  518  and 
544  of  the  Code,  and  it  is  equally  clear  that  appellees  have  not 
brought  themselves  within  Sec.  414  of  the  Code. 

Appellant  tenders  no  defense  to  the  action.  He  does  not  dispute 
the  debt,  nor  does  he  charge  or  prove  fraud  or  improper  conduct. 
Dawson  v.  Litsey,  10  Bush  408.  Sec.  440,  Myers'  Code,  did  not  re- 
quire the  execution  of  a  bond  before  judgment  when  the  action  was, 
as  in  this  instance,  for  the  settlement  of  the  estate  and  for  the  sale  of 
real  estate  to  pay  debts.  The  record  fails  to  show  that  the  judgment 
was  for  too  much  money.  The  failure  of  the  attorney  for  the  non- 
resident to  report  is  not  a  reversible  error.  Brown  v.  Early,  2  Duv. 
369. 

It  does  not  appear  from  the  record  that  the  administrator  had  in 
his  hands  sufficient  assets  to  pay  the  debt,  and  if  he  did  have  it  would 
not  authorize  a  reversal.  The  lienholder  had  a  right  to  proceed  to 
enforce  his  lien  with  reference  to  the  amount  of  assets,  and  without 
the  existence  of  the  lien  such  a  sale  would  vest  the  purchaser  with 
good  title. 

There  appears  to  have  been  no  necessity  for  a  revivor  on  the 
death  of  one  of  the  heirs.  She  died  in  infancy,  and  the  other  heirs 
who  were  before  the  court  took  the  whole  of  her  interest. 

That  the  land  sold  for  much  less  on  the  sale  by  commissioner  than 
it  would  sell  for  at  another  time  is  not  clearly  shown,  nor  is  it  mate- 
rial, as  the  first  sale  was  fair,  there  being  nothing  to  show  that  it 
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could  then  have  been  sold  for  more  money.  The  only  evidence  that 
it  could  now  be  sold  for  more  are  the  affidavits  of  two  persons  who 
appear  to  have  lands  adjoining.  In  order  to  authorize  a  sale  to  be 
set  aside  for  inadequacy  of  price  it  must  be  so  great  as  to  import 
fraud.  Stump  v.  Martin,  9  Bush  285. 

There  was  no  necessity  of  making  the  answer  of  McClain  a  cross- 
petition  against  the  infant  heirs,  or,  after  he  did  make  them  parties, 
that  there  should  be  process  on  guardian  ad  litem.  The  heirs  were 
all  before  the  court  on  the  original  petition,  and  there  was  no  more 
reason  why  McClain  should  bring  an  original  action  against  the  heirs 
than  there  was  for  any  other  creditor  doing  so. 

The  objections  made  by  appellees  would  not  have  authorized  the 
court  below  to  set  aside  the  sale,  even  if  exceptions  had  been  filed 
and  the  case  opened  at  the  term  at  which  the  original  judgment  was 
rendered. 

Wherefore  the  judgment  is  reversed  and  cause  remanded. 

M.  Yeoman,  William  Lindsay,  W.  P.  McClain,  for  appellant 

M.  Merritt,  for  appellees. 


Henry  Russell  v.  J.  B.  Russell's  Assignees. 

Homestead  Right  Descends  to  Heirs. 

Upon  the  death  of  the  owner  and  holder  a  homestead  descends  to 
his  heirs,  but  this  interest  may  be  sold  when  necessary  to  pay  debts. 
The  proceeds  of  the  sale  of  a  homestead  constitute  a  part  of  the  estate. 

Right  of  Creditors. 

Creditors  may  cause  the  homestead  to  be  sold  subject  to  the  right 
of  occupancy  by  the  children  until  the  youngest  unmarried  becomes 
twenty-one  years  old. 

APPEAL  FROM  NELSON  CIRCUIT  COURT. 

January  22,  1880. 

Opinion  by  Judge  Cofer  : 

It  is  conceded  that  J.  B.  Russell  retained  his  homestead,  and  it 
follows  that  the  title  to  the  homestead  remained  in  him  just  as  if  the 
deed  of  assignment  had  not  been  made.  Wing  v.  Hayden,  10  Bush 
276.  As  to  the  homestead  he  had  an  absolute  estate  in  fee,  and 
might  have  sold*  it  and  invested  the  purchaser  with  a  perfect  title. 
When  he  died  the  title  to  the  homestead  descended  to  his  heirs  at 
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law.  Under  Sec.  14  of  the  homestead  law  the  remaining  interest  in 
the  homestead  may  be  sold,  when  necessary  to  pay  debts,  but  his 
death  did  not  enlarge  the  estate  of  the  assignees.  It  follows  that 
the  proceeds  of  the  sale  of  the  homestead  do  not  belong  to  the  as- 
signees, but  constitute  a  part  of  the  general  estate  of  Russell  and, 
after  deducting  the  amount  paid  to  the  guardian  of  the  infants, 
should  be  applied  as  if  no  assignment  had  been  made. 

The  infants  had  no  estate  in  the  land  derived  through  the  home- 
stead law ;  all  it  gave  them  was  a  right  of  occupancy.  But  their  an- 
cestor had  the  fee,  and  at  his  death  it  descended  to  them.  The  cred- 
itors had  a  right,  under  Sec.  14,  to  sell  the  homestead  subject  to  the 
right  of  occupancy  by  the  children  until  the  youngest  unmarried 
attained  the  age  of  twenty-one  years. 

After  deducting  from  $1,000  the  amount  paid  for  the  interest  of 
the  infants  under  the  homestead  law  the  balance  is  subject  to  the 
payment  of  the  debts  of  the  decedent,  just  as  if  that  balance  con- 
stituted his  whole  estate,  and  as  the  appellant's  is  a  claim  pre- 
ferred by  statute  the  court  erred  in  not  directing  it  to  be  paid. 

Judgment  reversed  and  cause  remanded  for  a  judgment  in  con- 
formity to  this  opinion. 
John  A.  Fulton,  for  appellant. 
Muir  &  Wickliffe,  for  appellees. 


John  M.  Reid  v.  Cook  &  Green's  Trustee. 

Partnerships— Lien  on  Property  Sold. 

Where  a  partnership  sold  all  its  property,  both  real  and  personal, 
and  retained  no  lien  for  the  purchase-money,  but  the  partnership  pur- 
chasing such  property  fully  paid  for  it  and  held  possession  for  five 
years  or  more,  the  creditors  of  the  vendors  cannot  reach  said  prop- 
erty, but  it  is  subject  to  the  claims  of  creditors  of  the  vendees  whose 
debts  were  created  long  after  their  debtors  took  possession  of  said 
property. 

APPEAL  FROM  LINCOLN  CIRCUIT  COURT. 

January  22,  1880. 

Opinion  by  Judge  Pryor: 

It  is  evident  from  the  proof  in  this  case  that  Green,  Hocker  & 
Co.  sold  all  their  partnership  property  to  the  firm  of  Cook  &  Green, 
and  that  the  sale  was  made  in  the  best  of  faith.    The  transaction  took 
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place  in  the  year  1872,  and  the  firm  of  Green  &  Cook  have  been  in 
the  possession  by  themselves  and  tenants  or  asignees  since  that  date. 
It  also  appears  that  the  last  named  firm  has  paid  all  its  indebtedness 
to  Green,  Hocker  &  Co.,  and  no  lien  exists  in  any  way  by  the  latter 
on  any  part  of  the  property.    Under  the  agreement,  if  made,  to  pay 
the  debts  of  the  old  firm,  their  liability  would  not  be  greater  than 
the  amount  they  consented  to  pay.    The  lien,  or  rather  claim,  of  the 
partnership  creditor  on  the  partnership  property  is  purely  derivative, 
and  when  the  partnership  property  is  sold  the  lien  of  the  creditor  is 
gone.    From  the  exhibit  made  it  appears  that  no  indebtedness  exists 
and,  this  real  estate  constituting  a  part  of  the  partnership  property, 
the  failure  to  execute  a  deed  or  bond  cannot  affect  the  rights  of  the 
purchaser.    It  is  not  pretended  that  the  creditor  was  without  notice 
as  to  the  change  in  the  firm,  and  their  possession  from  1872  until 
1877,  a  period  of  five  years  and  more,  under  this  parol  purchase,  gave 
them  a  perfect  title. 

This  is  a  contest  between  the  creditors  of  the  last  firm  and  those 
of  the  first.    That  a  sale  was  made  is  not  questioned,  and  no  lien  re- 
tained for  the  purchase-money.     How  can  the  agreement  between 
these  parties  affect  the  rights  of  those  who  have  credited  this  last 
firm,  without  notice  of  the  lien,  and  when  in  fact  none  exists?    The 
partners  had  the  right  to  sell,  and  the  sale,  when  made,  passed 
to  the  purchaser  a  perfect  title.    The  property  bought  became  assets 
of  the  new  firm,  and  the  amount  owing  by  the  vendees  assets  of  the 
old  firm.    If  Green  &  Cook  are  indebted  to  the  old  firm  the  appellant 
can  subject  this  amount  to  the  payment  of  his  debt,  but  as  to  the 
partnership  property  of  the  last  firm  no  lien  exists  upon  it,  although 
the  whole  of  it  may  have  been  purchased  of  another  firm  and  the 
debt  unpaid,  or  the  agreement  to  pay  the  debts  of  the  old  firm  vio- 
lated. 

We  know  of  no  law  giving  partners  a  lien  on  the  sale  of  their 
property  when  if  made  by  a  single  vendor  no  lien  would  exist. 
Here  was  a  sale  and  delivery  of  all  the  property,  the  Teal  estate  con- 
stituting a  part  of  the  partnership  effects,  having  been  purchased 
and  sold  for  partnership  purposes,  no  lien  of  record,  and  it  is  now 
maintained  that  the  party  selling  has  a  lien  as  against  the  creditors 
of  the  vendee  or  the  last  firm.  A  lien,  to  be  effectual  in  such  cases, 
must  be  of  record,  and  without  it  the  rights  of  third  parties  cannot 
be  effected,  nor  would  the  law  imply  a  lien  against  the  vendee. 
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The  personal  judgment  has  not  been  disturbed  or  affected  by 
the  dismissal  of  the  petition  and  discharge  of  the  attachment 
judgment  below  affirmed. 
Varnon  &  Welsh,  A.  DuvcUl,  for  appellant. 
Hill  &  Alcorn,  for  appellee. 


Alfred  Gambrel  v.  Commonwealth. 

Continuances  in  Criminal  Causes. 

Upon  the  filing  of  an  affidavit  for  the  continuance  of  the  trial  of  a 
criminal  case,  which  is  sufficient  to  show  a  good  cause  therefor  on 
account  of  the  absence  of  witnesses,  it  is  within  the  sound  discretion 
of  the  court  to  say  for  what  length  of  time  the  cause  should  be  post- 
poned. 

Dismissal  of  Indictment. 

The  dismissal  of  the  first  indictment  before  the  formation  of  a  jury 
and  before  assignment  was  not  a  bar  to  a  second  indictment. 

APPEAL  FROM  BREATHITT  CIRCUIT  COURT. 

January  23,  1880. 

Opinion  by  Judge  Hines  : 

We  are  of  the  opinion  that  the  court  did  not  err  in  refusing  to  con- 
tinue the  cause  to  court  in  course.  Sec.  315  of  the  Civil  Code,  which 
applies  to  this  case,  provides  that,  upon  affidavit  showing  the  mate- 
riality of  evidence  and  that  due  diligence  has  been  used  to  secure  the 
attendance  of  the  witnesses,  a  postponement  may  be  had,  not,  in  the 
ordinary  acceptation  and  interpretation  of  the  section,  a  continuance 
to  the  next  term  of  the  court ;  nor  does  it  mean  an  indefinite  or  arbi- 
trary postponement,  but  a  suspension  of  the  proceedings  a  sufficient 
length  of  time  to  enable  the  accused,  by  the  exercise  of  ordinary  dili- 
gence, to  secure  the  attendance  of  the  witnesses. 

It  must  be  admitted  that  the  affidavit  showed  the  materiality  of  the 
evidence  and  that  reasonable  diligence,  under  the  circumstances,  had 
been  used  to  secure  the  attendance  of  the  witnesses.  But  the  court 
on  the  affidavit  proposed  to  postpone  the  case  one  or  two  days  to  en- 
able the  accused  to  get  the  witnesses,  and  this  offer  was  refused,  and 
while  refusing  it  no  further  time  was  asked,  nor  any  intimation  given 
that  the  witnesses  could  not  be  procured  within  that  time,  nor  that 
they  could  be  procured  at  any  time  however  distant. %  It  appears  to  us 
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that  it  was  within  the  sound  discretion  of  the  court  to  say  for  what 
length  of  time  the  cause  should  be  postponed,  and  that  on  an  offer 
to  postpone  to  a  certain  time  it  became  the  duty  of  the  accused,  if  he 
deemed  the  time  too  short,  to  make  known  to  the  court  his  desire 
and  the  necessity  for  further  postponement.  He  certainly  was  not 
entitled  to  an  indefinite  postponement,  and  if  not  he  should  designate 
some  time  within  which  it  would  appear  that  he  had  reasonable 
grounds  to  believe  he  could  secure  the  attendance  of  his  witnesses. 

So  far  as  we  are  able  to  learn  from  the  record,  which  is  prepared 
in  such  a  way  as  to  render  it  difficult  to  ascertain  what  was  done  or 
when  an  order  was  made,  it  appears  that  some  of  these  witnesses 
afterward  came  into  court  and  were  examined,  and  that  others  were 
beyond  the  reach  of  the  process  of  the  court. 

We  do  not  think  that  the  indictment  is  subject  to  the  objection  of 
counsel  that  it  charges  more  than  one  offense.  It  is  one  and  the  same 
offense  charged  in  three  several  forms.  The  dismissal  of  the  first 
indictment  before  the  formation  of  a  jury  and  before  assignment  was 
not  a  bar  to  the  second  indictment.  Appellant  was  never  placed  in 
jeopardy  on  the  first. 

The  failure  of  the  clerk  to  qualify  the  person  claimed  to  have  been 
chosen  by  the  appellant  to  try  the  case  cannot  be  inquired  into.  We 
cannot  go  behind  the  certificate  of  the  clerk  and  the  commission  of 
the  governor  to  determine  whether  the  clerk  was  mistaken  in  certify- 
ing that  no  election  could  be  had.  In  the  judgment  of  the  clerk,  he 
is  not  liable  for  such  a  mistake,  if  any,  nor  can  his  action  be  collater- 
ally questioned ;  but  for  issuing  a  fraudulent  certificate  on  which  a 
commission  is  based  there  might  be  a  remedy  against  the  clerk,  and 
notwithstanding  that  fact  the  commission  would  be  valid. 

It  was  not  error  to  allow  the  official  character  of  Judge  J.  W. 
Burnett  to  be  shown  to  the  jury  by  the  order  read  for  that  purpose, 
nor  was  it  error  to  allow  the  order  appointing  or  directing  guards  to 
be  summoned  to  be  read  to  the  jury.  It  is  charged  in  the  indictment 
that  Judge  Burnett,  while  acting  in  the  discharge  of  his  duty  as 
county  judge  and  a  conservator  of  the  peace,  was  killed.  It  was 
proper  to  show  all  the  facts  and  circumstances  surrounding  the  par- 
ties at  the  time  of  the  killing  and  the  relation  of  the  parties,  so  tend- 
ing to  account  for  the  affray  and  bearing  upon  the  question  of  the 
existence  of  malice. 

The  court  properly  refused  to  let  C.  O.  Caldwell  testify.  He  is 
charged  in  the  indictment  as  one  of  the  conspirators,  and  the  evidence 
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shows  him  to  have  been  with  his  co-conspirators  at  the  beginning  of 
the  fight,  with  a  pistol  in  his  hand.  He  was  not  one  of  the  guards 
summoned  to  guard  the  prisoner,  Little,  and  his  presence  under  the 
circumstances  is  not  easily  accounted  for  except  upon  the  supposition 
that  he  was  there  for  the  purpose  of  assisting  in  resisting  the  officers 
of  the  law  and  to  take  the  life  of  Judge  Burnett.  This  is  not  the  case 
presented  in  Christian  v.  Commonwealth,  13  Bush  264.  The  circum- 
stances as  developed  in  the  evidence  show,  with  reasonable  certainty, 
the  connection  of  Caldwell  with  the  conspirators  in  the  accomplish- 
ment of  their  felonious  purpose. 

Counsel  for  appellant  points  out  in  his  brief  no  specific  objection  to 
the  instructions,  nor  have  we  been  able,  after  a  careful  investigation, 
to  discover  any  cause  for  complaint  in  this  regard.    The  instructions 
appear  to  present  the  law  with  unusual  perspicuity  and  comprehen- 
siveness.   The  whole  law  of  the  case  was  given. 
Judgment  affirmed. 
Judge  Hargis  not  sitting. 
John  E.  Cooper,  for  appellant.    Hardin,  for  appellee. 


Thomas  H.  Ellis,  et  al.,  v.  James  Hite,  et  al. 

Life  Tenant  Liable  for  Taxes. 

Where  real  estate  is  held  by  one  for  life  and  by  others  in  remain- 
der, under  a  sale  made  for  taxes,  the  purchaser  cannot  hold  the  in- 
terest of  the  remaindermen.  The  life  tenant  is  alone  liable  for  the 
taxes,  and  if  the  purchaser  at  tax  sale  obtained  any  title  it  was  but 
the  life  estate. 

APPEAL  FROM  NELSON  CIRCUIT  COURT. 

January  23,  1880. 

Opinion  by  Judge  Pryor  : 

The  husband  of  one  of  the  parties  entitled  in  remainder  (or  his 
heirs)  is  endeavoring  to  claim  the  real  estate  in  controversy  under  a 
sale  made  for  taxes,  and  to  hold  it  against  the  other  devisees.  The 
life  tenant  was  alone  liable  for  the  taxes,  and  all  the  title  appellants' 
ancestor  obtained,  if  any,  was  the  life  estate ;  and  if  not,  the  purchase 
by  appellants'  ancestor  would  enure  to  the  benefit  of  all  under  the 
proof  in  this  case,  and  after  refunding  the  money  advanced,  if  any, 
the  estate  would  be  divided  according  to  the  provisions  of  the  will. 

Judgment  affirmed. 

Muir  &  Wickliffe,  for  appellants.     C.  T.  Atkinson,  for  appellees. 
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J.  J.  Cornelison,  Receiver,  v.  Asa  B.  Gatewood. 

Interest  Acquired  Pendente  Lite. 

One  acquiring  property  then  in  litigation  is  bound  by  the  result  of 
such  litigation. 

Receiver  Bound  to  Obey  Court's  Orders. 

Because  a  receiver  is  named  as  a  garnishee  defendant,  constitutes 
no  good  reason  which  entitles  him  to  assume  the  position  of  a  litigant 
in  the  suit  in  which  he  was  receiver  and  to  set  up  and  rely  upon  the 
claim  of  attaching  creditors  as  a  reason  why  he  shall  not  obey  the 
order  of  the  court  by  which  he  was  appointed. 

APPEAL  FROM  MONTGOMERY  CIRCUIT  COURT. 

January  30,  1880. 

Opinion  by  Judge  Cofer  : 

The  appellant  has  no  right  to  complain  of  the  judgment  appealed 
from.  What  he  has  in  his  hands  and  the  amount  he  was  ordered  to 
pay  to  the  appellee  is  not  disputed.  The  fund  was  in  litigation  when 
Turner  assigned  his  interest  in  it  to  Yocum,  and  when  the  interest 
so  assigned  was  attached  by  Yocum's  creditors. 

Yocum  took  subject  to  the  result  of  that  litigation,  and  his  cred- 
itors could  not  acquire  other  or  greater  interest  or  a  more  favorable 
position  by  their  attachment  than  he  had,  and  the  order  appealed 
from,  when  obeyed,  will  amply  protect  the  appellant.  That  he  is 
made  a  party  and  garnishee  in  the  suit  of  Yocum's  creditors  does  not 
entitle  him  to  assume  the  position  of  a  litigant  in  the  suit  in  which 
he  was  receiver,  and  to  set  up  and  rely  upon  the  claim  of  the  attach- 
ing creditors  of  Yocum  as  a  reason  why  he  shall  not  obey  the  order 
of  the  court  by  which  he  was  appointed. 

Turner  is  bound  by  the  order  confirming  the  report  as  corrected 
and  ordering  the  appellant  to  pay  out  the  money,  and  Yocum  and 
his  attaching  creditors  are  also  bound  because  they  acquired  their 
interest  pendente  lite.  The  appellant  has  no  interest  in  the  question 
whether  Turner's  assignee  is  entitled  to  the  fund,  any  more  than  he 
would  have  if  Turner  had  not  assigned  his  claim,  and  the  appellant, 
conceiving  that  injustice  had  been  done  to  Turner,  sought  to  obtain 
a  reversal  for  Turner's  benefit. 

He  does  not  seem  to  have  committed  himself  by  his  answer  in  the 
attachment  suit,  but  if  he  has  he  cannot  obstruct  the  settlement  of 
his  accounts  as  receiver  on  that  account.  If  he  has  made  an  improvi- 
dent answer  it  is  his  own  fault,  and  he  cannot  shift  its  consequences 
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on  to  those  who  were  parties  to  the  suit  in  which  he  was  receiver, 
and  for  whom  he  held  the  money  in  his  hands. 

Wherefore  the  jugment  is  affirmed. 

Tyler  <&•  Haselrigg,  for  appellant.    Reid  &  Stone,  for  appellee. 


William  Kilpatrick,  et  al.,  v.  Charles  R.  McGill. 

Principal  and  Surety. 

When  the,  relation  of  principal  and  surety  exists,  the  creditor,  by 
entering  into  a  contract  with  the  principal  debtor,  without  the  con- 
sent of  the  surety,  to  extend  the  time  of  payment,  injures  the  surety 
by  depriving  him  of  his  right  to  have  the  debt  made  out  of  the  princi- 
pal's property  before  his  insolvency  or  of  paying  the  debt  himself  and 
taking  steps  to  protect  himself;  but  where  the  surety  has  in  his  own 
hands  ample  surety  to  protect  him  he  is  not  injured  by  such  exten- 
sion of  time  of  payment,  and  will  not  be  discharged  by  reason  of  it. 


APPEAL  FROM  LARUE  CIRCUIT  COURT. 

January  31,  1880. 

Opinion  by  Judge  Cofer  : 

The  rule  which  exonerates  a  surety  in  consequence  of  some  act  or 
omission  on  the  part  of  the  creditor  is  based  on  the  peculiar  nature 
of  the  contract  and  the  relation  between  the  parties. 

Judge  Strong  says  the  contract  of  suretyship  imports  entire  good 
faith  and  confidence  between  the  parties,  and  treats  the  relation  be- 
tween the  creditor  and  the  surety  as  analogous  to  the  relation  be- 
tween trustee  and  cestui  que  trust,  guardian  and  ward,  and  partner 
and  partner.  Sees.  322,  323  and  324,  Equity  Jurisdiction.  It  is  be- 
cause of  this  relation  that  any  act  or  omission  on  the  part  of  the 
creditor  that  is  prejudicial  to  the  surety  is  held  to  discharge  the 
surety  from  liability,  and  hence  it  has  been  held  that  an  agreement 
for  forbearance  does  not  release  the  surety  unless  the  creditor  was 
aware  of  the  fact  that  he  was  only  surety.  Neel  v.  Harding,  2  Met. 
247. 

In  this  case  there  was  no  relation  of  trust  or  confidence  between 
the  parties.  The  appellee  was  under  no  legal  or  equitable  obligation 
to  protect  the  appellants  against  loss,  and  hence  did  not  violate  their 
nghts  in  any  way  by  agreeing  to  extend  the  time  of  payment.  The 
deed  containing  the  lien  to  secure  the  note  was  of  record,  and  the 
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appellants  must  be  presumed  to  have  had  notice  of  its  existence,  and 
they  should  have  taken  steps  to  protect  themselves. 

Again,  the  creditor  who  makes  with  the  principal  a  valid  agree- 
ment to  forbear  not  only  increases  the  risk  of  the  surety  by  postpon- 
ing the  time  of  payment  and  prolonging  the  period  of  his  liability, 
but  he  deprives  the  surety  of  the  right  to  pay  the  debt  and  seek  im- 
munity at  once  or  to  proceed  against  the  principal  to  compel  him  to 
pay  the  debt. 

But  no  such  injury  was  done  to  the  appellants  in  this  case.  At 
the  time  the  agreement  was  made  to  extend  the  time  they  owed  Van- 
hart  a  sum  larger  than  was  due  on  the  note  held  by  the  appellee, 
and  they  had  their  indemnity  in  their  Own  hands;  and  if  they  had 
been  sued  by  Vanhart  they  had  a  complete  defense  to  his  action  to 
the  amount  of  the  note  held  by  the  appellee,  which  would  not  have 
been  the  case  if  they  had  been  personally  bound  as  sureties  on  the 
note,  for  in  that  case  their  simple  liability  as  sureties  would  not  have 
constituted  a  defense. 

For  these  reasons  we  are  of  the  opinion  that  the  court  did  not  err 
in  sustaining  the  demurrer  to  the  original  answer  or  in  refusing  to 
allow  the  proposed  amendment  to  be  filed. 

Judgment  affirmed. 

Reid  &  Twyman,  T.  A.  Robertson,  for  appellants. 

A.  B.  Montgomery,  for  appellee. 


Shelby  County  Court  v.  Henry  Harris,  et  al. 
J.  A.  Payne,  et  al.,  v.  Shelby  County  Court,  et  al. 

Power  to  Levy  Taxes. 

The  power  to  levy  taxes  is  left  to  the  court  of  claims  of  each  coun- 
ty and  It  must  alone  judge  of  the  necessity  for  imposing  such  a  bur- 
den, and  it  cannot  be  held  to  have  the  power  to  leave  such  taxation 
to  the  discretion  of  the  sheriff. 

APPEAL  FROM  SHELBY  CIRCUIT  COURT. 

January  31,  1880. 

Opinion  by  Judge  Pryor  : 

No  tax  had  been  imposed  by  the  county  court  of  Shelby  under  the 
provisions  of  the  act  in  question  for  turnpike  purposes,  and  that  it 
was  an  annual  tax  to  be  collected  when  directed  by  the  county  court 
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is  manifest  from  the  amendment  of  the  original  act.    It  was  to  be 
collected  as  the  county  court  might  order,  and  no  express  power  was 
given  (and  none  can  be  raised  by  implication)  the  sheriff  by  the  act 
or  by  the  county  court  to  collect  any  such  tax.    It  was  and  is  neces- 
sary for  the  court  of  claims  under  this  legislative  power  to  make  a 
formal  levy  of  the  tax.    That  court  must  alone  judge  of  the  necessity 
for  imposing  such  a  burden,  and  to  leave  such  taxation  to  the  discre- 
tion of  the  sheriff  would  be  unheard  of  legislation,  and  no  such  con- 
struction should  be  given  it,  if  susceptible  of  any  other.    The  lan- 
guage and  meaning  of  the  act  is  too  plain  for  construction,  and  the 
court  below  acted  properly  in  sustaining  the  demurrer.     That  the 
sheriff  and  the  county  court  construed  the  act  so  as  to  authorize  the 
sheriff  to  collect  without  any  action  of  record  by  the  county  court 
cannot  affect  the  rights  of  the  sureties,  but  as  to  the  sheriff  who  has 
seen  proper  to  impose  it  for  the  public  good  and  has  collected  it  by 
the  consent  of  the  county  court  and  the  taxpayer  he  must  be  held 
responsible. 
Judgment  affirmed  on  each  appeal. 
Caldwell  &  Harwood,  for  County  Court 
L.  A.  Weakly,  for  Payne.    Bullock  &  Beckham,  for  Harris. 


P.  F.  Craycroft's  Adm'r  v.  John  Clay's  Admr.,  et  al. 

Administrator  De  Bonis  Non. 

An  administrator  de  bonis  non  cannot  maintain  an  action  against 
his  predecessor  for  a  settlement.  Such  action  can  only  be  maintained 
by  a  creditor  or  distributee. 

APPEAL  FROM  NICHOLAS  CIRCUIT  COURT. 

February  3,  1880. 

Opinion  by  Judge  Cofer  : 

An  administrator  de  bonis  non  cannot  maintain  an  action  against 
his  predecessor  in  office  for  a  devastavit,  or  for  a  settlement.  Such 
actions  can  only  be  maintained  by  a  creditor  or  distributee.  Felts  v. 
Brown,  7  J.  J.  Marsh.  147 ;  Lawrence's  Adm'r  v.  Lawrence,  Litt. 
Sec.  Cas.,  123 ;  WarReld  v.  Brand,  13  Bush  77. 

As  the  appellant  had  no  right  to  maintain,  the  action  his  rights 
were  not  prejudiced  by  its  dismission. 

Judgment  affirmed., 

Hargis  &  Nowell,  for  appellant.    Ross  &  Kennedy,  for  appellees. 
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Charles  Davis  v.  J.  A.  Kithcart. 

Supersedeas  Bond  and  Writ. 

A  supersedeas  bond  will  not  supersede  a  judgment  until  a  writ  of 
supersedeas  has  been  issued,  and  hence  in  a  petition  upon  such  a 
bond  the  plaintiff  is  required  to  aver  that  a  supersedeas  issued. 

APPEAL  FROM  KENTON  CIRCUIT  COURT. 

February  3,  1880. 

Opinion  by  Judge  Cofer: 

A  supersedeas  bond  will  not  operate  to  supersede  a  judgment. 
Until  a  writ  of  supersedeas  has  been  issued  the  plaintiff  may  proceed 
to  collect  the  judgment,  notwithstanding  a  bond  has  been  given.  It 
is  only  when  the  judgment  has  been  superseded  that  the  surety  in 
the  supersedeas  bond  becomes  liable,  and  consequently  it  is  necessary 
when  declaring  upon  such  a  bond  to  allege  that  a  supersedeas  is- 
sued.   Reed  v.  Lander,  5  Bush  598 ;  Jones  v.  Green,  12  Bush  127. 

That  the  petition  does  not  contain  a  statement  of  facts  constituting 
a  cause  of  action  is  a  defect  not  waived  by  a  failure  to  demur  or 
plead  in  the  court  below.    Section  93,  Civil  Code. 

Judgment  reversed  and  cause  remanded  for  further  proper  pro- 
ceedings. 

Benton  &  Benton,  for  appellant.    H.  P.  Whittaker,  for  appellee. 


Richard  Taylor  v.  Commonwealth. 

Criminal  Law — Change  of  Venue. 

An  application  for  a  change  of  venue  In  a  criminal  case  must  be 
in  writing,  sworn  to  by  the  defendant,  and  the  applicant  must  produce 
and  file  the  affidavits  of  at  least  two  other  credible  persons  not  rela- 
tives nor  of  counsel  for  the  defendant,  and  the  court  may  hear  evi- 
dence orally  or  by  affidavit  in  order  to  determine  the  facts  as  to  the 
credibility  of  the  witnesses  making  the  affidavits  for  the  change  of 
venue. 

APPEAL  FROM  CUMBERLAND  CRIMINAL  COURT. 

February  3,  1880. 

Opinion  by  Judge  Hines: 

Sec.  1,  Art.  4,  Chap.  12.  Gen.  Stat.,  provides:     "That  when  a 
criminal  or  penal  prosecution  is  pending  in  any  court,  the  judge 
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thereof  shall,  upon  the  application  of  the  defendant,  order  the  trial 
to  be  had  in  some  other  adjacent  county  to  which  there  is  no  valid 
objection,  if  it  appears  that  the  defendant  cannot  have  a  fair  trial  in 
the  county  where  the  proceeding  is  pending." 

Such  application  must  be  made  by  petition  in  writing,  verified  by 
the  affidavit  of  the  defendant ;  and  the  applicant  must  produce  and 
file  the  affidavits  of  at  least  two  other  credible  persons,  not  of  kin  to 
nor  of  counsel  for  the  defendant,  stating  they  are  acquainted  with 
the  state  of  public  opinion  in  the  county  or  counties  objected  to,  and 
the  attorney  for  the  commonwealth  must  have  reasonable  notice  in 
writing  of  such  application. 

The  first  question  presented  on  the  appeal  is:  Should  the  court 
below  on  such  application  hear  evidence  as  to  the  credibility  of  the 
parties  making  the  affidavit  provided  for  in  the  last  clause  of  the 
section  quoted  above  ? 

It  will  be  observed  that  it  must  be  made  to  appear  to  the  court 
below  that  the  defendant  cannot  have  a  fair  trial  in  the  county  where 
the  prosecution  is  pending,  and  that  the  application  for  the  change 
oi  venue  must  be  accompanied  by  the  affidavits  of  the  accused  and 
of  at  least  two  other  credible  persons.    Two  things  must  concur  to 
secure  a  change  of  venue.     First,  that  the  court  must  believe  that 
the  accused  cannot  have  a  fair  trial  in  the  county  where  the  prose- 
cution is  pending ;  second,  that  the  evidence  upon  which  the  court  is 
authorized  to  reach  a  conclusion  favorable  to  the  application  shall 
consist  of  the  testimony  of  at  least  two  credible  witnesses  not  of  kin 
nor  of  counsel  to  the  applicant.*  As  the  statute  provides  no  method 
by  which  the  credibility  of  the  affiants  are  to  be  tested  it  seems  to  us 
proper  that  the  court  should  hear  evidence  by  affidavit  or  by  oral 
statement,  as  may  suit  the  convenience  of  the  court,  in  order  to 
determine  the  facts  as  to  the  credibility  of  the  witnesses  making  the 
affidavits  for  the  change  of  venue.     Otherwise  the  ends  of  justice 
might  be  defeated  by  the  affidavits  of  persons  publicly  known  to  be 
corrupt  and  unworthy  of  belief  on  oath. 

Such  a  construction,  when  the  court  exercises  a  sound  discretion, 
can  work  no  great  hardship  to  the  accused.  In  this  instance,  how- 
ever, we  think  the  court,  before  overruling  the  motion  for  a  change 
of  venue,  should  have  allowed  the  accused  an  opportunity  to  pro- 
duce other  affidavits  in  support  of  his  application,  and  if  any  two 
were  found  to  be  credible  and  not  of  kin  nor  of  counsel  the  change 
of  venue  should  have  been  allowed.    For  the  failure  of  the  court  to 
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give  reasonable  time  to  file  such  additional  affidavits  before  overrul- 
ing the  motion  the  case  should  be  reversed  and  an  opportunity  al- 
lowed the  accused  to  offer  such  additional  affidavits. 

The  court  also  erred  in  overruling  the  motion  for  a  continuance 
and  in  rejecting  the  testimony  as  to  the  character  of  Mrs.  Davis  dur- 
ing the  war.  Evidence  was  already  in  as  to  her  character  at  the  time 
she  testified,  which  rendered  the  evidence  as  to  character  anterior 
competent,  as  decided  by  this  court  in  the  case  of  Mitchell  t\  Com- 
motvaeatth,  78  Ky.  219. 

Judgment  reversed  and  cause  remanded  with  directions  for  fur- 
ther proceedings  consistent  with  this  opinion. 

R.  F.  Spencer,  for  appellant.     Hardin,  for  appellee. 


R.  M.  Parks  &  Co.  v.  H.  S.  Shannon  &  Co. 

Admissibility  of  Evidence. 

Where  one  member  of  a  partnership  contracted  with  the  defendant 
and  other  employes  of  the  firm  for  board,  the  board  to  be  paid  out  of 
merchandise  purchased  from  the  partnership's  store,  it  is  error  for 
the  court  to  exclude  such  evidence  from  the  jury.  While  one  mem- 
ber of  a  firm  cannot  contract  to  pay  his  individual  debts  out  of  part- 
•  nership  property,  the  jury  might  imply  the  authority  and  particularly 
in  reference  to  the  board  of  the  employes  of  the  firm. 

Bill  of  Exceptions. 

Where  a  bill  of  exceptions  is  presented  to  the  court  in  time  and 
offered  for  filing,  but  not  filed  because  the  judge  took  time  to  con- 
sider it,  such  bill  is  a  part  of  the  record. 

APPEAL  FROM  NICHOLAS  CIRCUIT  COURT. 

February  3,  1880. 

Opinion  by  Judge  Pryor  : 

The  court  below  erred  in  excluding  from  the  jury  the  testimony 
of  the  witness  tending  to  show  that  one  of  the  plaintiffs  contracted 
with  the  defendants  for  his  board  and  that  of  the  employes  of  the 
firm  to  be  paid  out  of  tin  wares  or  merchandise  purchased  by  the 
defendants  from  the  firm  of  Shannon  &  Co.  It  is  shown  in  evidence 
that  one  of  the  plaintiffs  constituting  the  firm  resided  in  Cynthiana 
and  the  other  in  the  town  of  Carlisle  and  that  the  partner  in  Car- 
lisle was  the  managing  partner  and  transacted  the  entire  business, 
or  nearly  so,  of  the  firm.    While  one  partner  cannot  contract  to  pay 
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his  individual  debts  out  of  the  partnership  property  we  think  the  facts 
in  this  case  might  have  authorized  the  jury  to  imply  the  authority, 
and  particularly  in  reference  to  the  board  of  the  employes  of  the  firm. 
In  fact  we  do  not  see  why  one  partner  may  not  bind  the  firm  to  pay 
ior  the  board  of  those  who  are  transacting  their  business,  and  whose 
services  are  necessary  to  its  successful  prosecution. 

The  fact  that  similar  contracts  had  been  made  with  others  is,  how- 
ever, incompetent,  and  was  properly  excluded.  The  bill  of  evidence  is 
properly  in  the  record.    At  the  September  term  of  the  court  there 
was  given  the  appellant  until  the  third  day  of  the  next  term  to  file 
its  bill  of  exceptions.    At  the  next  term  the  order  recites  that :  "The 
bill  of  exceptions  tendered  and  prayed  to  be  made  a  part  of  the  rec- 
ord by  the  defendant  on  a  previous  day  of  the  term,  viz. :  the  second 
day  of  the  term,  which  was  held  up  for  consideration  by  the  court, 
is  now  signed."    The  appellant  had  the  right  to  tender  his  bill  prior 
to  the  third  day  of  the  term,  and  having  tendered  it  on  the  second 
day  and  prayed  to  have  it  made  part  of  the  record,  nothing  more  was 
required  of  him.    The  court  took  it  for  consideration,  and  there  was 
no  mode  of  compelling  the  judge  to  have  the  bill  filed  or  made  part 
of  the  record.    Further  time  was  not  given  the  defendant  to  file  his 
exceptions,  but  he  seems  to  have  been  ready,  and  offered  to  file  on 
the  second  day,  when  they  were  taken  by  the  court  for  consideration. 
It  seems  to  us  that  the  record  of  that  term  of  the  court  showing  the 
offer  to  file  was  made  and  the  bill  actually  tendered  at  a  proper  time, 
is  all  that  should  be  required  and  is  a  compliance  with  the  Code. 
We  will  not  discuss  the  pleadings  further  than  to  say  that  it  is  a 
matter  of  great  doubt  whether  there  is  a  specific  traverse  of  any  al- 
legation made  in  defendant's  answer.     As  the  case  must  go  back 
either  party  may  amend. 
Judgment  reversed  and  cause  remanded  for  further  proceedings. 
Ross  &  Kennedy,  for  appellant.     C.  IV.  West,  for  appellee. 


Charles  Godshaw,  Trustee,  et  al.,  v.  G.  Roberts,  et  al. 

Compensation  of  Jurors. 

One  called  from  the  bystanders  to  serve  on  the  jury  and  who  is  not 
a  member  of  the  regular  panel  is  not  entitled  to  compensation  unless 
he  serves  more  than  one  day. 

APPEAL  FROM  LOUISVILLE  CHANCERY  COURT. 

February  3,  1880. 
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Opinion  by  Judge  Pryor  : 

The  appellant,  as  trustee  of  the  jury  fund,  was  not  indebted  to  the 
appellee,  and  after  the  allowance  had  been  made  to  the  juror  (appel- 
lee) the  court  below  directed  his  imprisonment,  not  only  for  con- 
tempt, but  as  a  means  of  coercing  the  payment  of  the  money,  and 
from  that  order  the  appellant  has  appealed.    His  refusal  to  pay  the 
juror  and  the  order  directing  his  imprisonment  until  paid,  necessarily 
involves  the  validity  of  the  order  directing  its  payment    The  case  of 
Ex  parte  Herrick,  78  Ky.  23,  presented  the  question  as  to  the  right 
of  a  policeman  of  the  city  of  Louisville  to  compensation  as  a  witness 
in  behalf  of  the  commonwealth  in  a  prosecution  for  felony.    This 
court  entertained  jurisdiction  on  the  idea  that  it  was  not  a  judgment 
for  money  nor  embraced  within  the  first  and  second  sections  of  Art. 
22  of  Chap.  28,  General  Statutes ;  nor  is  the  allowance  in  this  case  to 
be  regarded  as  a  judgment  for  money,  and  therefore  the  whole  ques- 
tion as  to  the  propriety  of  the  allowance,  as  well  as  the  mode  of  co- 
ercing its  payment,  will  be  considered. 

The  principal  question  in  the  case  is :  Is  a  bystander  who  is  sworn 
and  serves  as  a  juror  for  only  one  day  and  is  then  discharged  to  be 
paid  as  jurors  forming  the  regular  panel?  The  12th  section  of  Art. 
5,  Chap.  62,  Gen.  Stat.,  expressly  provides  that :  "Bystanders  sum- 
moned and  not  sworn  as  jurors  shall  be  discharged  without  pay.  If 
sworn  and  serve  more  than  one  day  at  any  one  time,  they  shall  be 
paid  as  other  jurors." 

That  the  jury  in  this  case  was  summoned  by  order  of  the  chancel- 
lor cannot  affect  the  construction  to  be  given  the  statute,  and  if  the 
chancellor  was  entitled  to  a  regular  panel  as  in  the  circuit  court,  the 
juror,  if  a  bystander  and  serving  only  one  day,  would  not  be  entitled 
to  compensation.  A  bystander  is  one  who  does  not  constitute  a  part 
of  the  standing  jury  or  the  jury  summoned  for  the  term.  A  stand- 
ing jury  is  the  one  selected  by  the  jury  commissioners  in  accordance 
with  the  statute,  or  if  no  commissioners  have  been  appointed  for  that 
purpose,  the  jury  summoned  by  the  sheriff  under  the  order  of  court 
constitute  the  regular  panel. 

All  others  summoned  as  jurors  are  only  bystanders,  and  when 
summoned  must  serve  longer  than  one  day  before  an  allowance  can 
be  made  for  their  services.  The  circuit  judge,  county  judge,  police 
judges,  etc.,  all  have  jurisdiction  to  hold  inquests  of  lunacy,  and  a 
jury  empaneled  and  sworn  to  try  the  particular  case,  and  not  serving 
longer  than  one  day,  is  not  entitled  to  an  allowance  unless  it  is  the 
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standing  jury  selected  in  accordance  with  the  statute  and  then  dis- 
charging its  duties  as  such  or  summoned  as  the  regular  panel  for  the 
term. 

The  chancery  court  of  Louisville  has  no  regular  panel  or  standing 
jury,  and  therefore  all  the  jurors  summoned  by  order  of  the  chan- 
cellor must  be  regarded  as  bystanders  and  embraced  by  the  provi- 
sions of  Sec.  12,  Art.  5,  Gen.  Stat.,  already  cited.  Nor  would  the 
rule  be  changed  if  a  jury  of  bystanders  had  been  ordered  to  be  sum- 
moned by  the  circuit  judge.  It  sometimes  happens  that  the  regular 
panel  is  deliberating  on  issues  already  submitted  for  their  considera- 
tion, and  the  court  from  necessity  is  compelled  to  summon  a  jury  of 
bystanders  to  pass  upon  questions  of  lunacy,  etc.  In  all  such  cases 
the  juror  is  not  entitled  to  pay  unless  he  serves  more  than  one  day. 

The  protection  the  law  gives  to  each  individual  citizen,  in  respect 
to  both  his  person  and  property  must  be  regarded  as  ample  considera- 
tion for  the  services  rendered,  and  while  it  may  be  inconvenient  for 
the  man  of  business  to  respond  in  person  to  the  summons  of  the 
chancellor  it  is  a  part  of  the  public  burden  he  should  cheerfully  bear 
without  any  nominal  consideration. 

The  order  directing  the  imprisonment  of  the  appellant  as  well  as 
the  allowance  should  be  set  aside,  and  a  reversal  is  directed  for  that 
purpose. 
P.  W .  Hardin,  for  appellants.     C.  B.  Seymour,  for  appellees. 


William  Veatch  v.  W.  B.  Taturn,  et  al. 

Judgment  for  Costs  by  Mistake. 

Where  the  trial  court  directed  that  no  judgment  should  be  entered 
Against  the  appellant  for  costs,  and  the  attorney  drawing  the  entry 
by  mistake  drew  up  a  Judgment  for  costs  against  him,  and  no 
minutes  or  memorandum  is  referred  to,  and  where  there  is  no  means 
of  establishing  the  mistake  except  to  prove  it  by  oral  testimony,  it 
cannot  be  allowed,  as  such  evidence  is  not  admissible  to  correct  such 
judgment 

APPEAL  FROM  MARION  CIRCUIT  COURT. 

February  4,  1880. 

Opinion  by  Judge  Cofer  : 

The  allegations  in  the  petition  amount  to  no  more  than  this,  that 
the  judge  directed  that  no  judgment  should  be  entered  against  the 
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appellant  for  costs,  and  that  by  mistake  the  attorney  drew  up  a  judg- 
ment against  him  for  the  costs  of  the  action.  Nothing  is  alleged 
which  conduces  in  the  remotest  degree  to  prove  fraud. 

No  minutes  nor  memorandum  is  referred  to,  and  so  far  as  appears 
the  only  means  of  establishing  the  alleged  mistake  would  be  to  prove 
it  by  oral  testimony.  This  certainly  could  not  be  allowed.  Such  a 
practice  would  greatly  impair  the  records  of  courts  and  would  lead 
to  the  most  disastrous  results.  It  would  make  the  rights  of  litigants 
and  the  evidence  of  the  decisions  of  the  courts  to  depend  upon  the 
memory  of  witnesses,  rather  than  upon  the  verity  of  public  records. 

The  law,  to  guard  against  such  mistakes,  directs  that  the  orders 
of  each  day  shall  be  publicly  read  on  the  succeeding  day,  and  parties 
and  attorneys  may,  by  attending  to  the  reading,  generally  protect 
themselves  against  such  mistakes,  and  an  occasional  failure  and  con- 
sequent injustice  will  be  more  than  compensated  by  the  greater  sanc- 
tity of  public  records  resulting  from  the  rule  excluding  parol  evidence 
in  a  case  like  this. 

Moreover,  it  is  exceedingly  questionable  whether  if  the  judgment 
complained  of  were  set  aside  the  court  would  not  be  compelled  to  re- 
enter the  same  judgment.  Sees.  12  and  13,  Chap.  26,  Gen.  Stats. 
This  is  not  of  the  class  of  cases  in  which  the  court  has  a  discretion 
in  awarding  costs  to  the  successful  party. 

Judgment  affirmed. 

W.  B.  Harrison,  for  appellant    Belden  &  Shuck,  for  appellees. 


H.  B.  Spooner  v.  J.  M.  Best's  Ex'r. 

Liability  of  Sureties  on  Supersedeas  Bond. 

Where  the  clerk  was  authorized  to  take  a  bond  and  execute  a  super- 
sedeas, if  the  parties  voluntarily  interposed  and  gave  such  bond  and 
procured  the  issuing  of  such  writ,  and  thereby  stayed  execution,  there 
is  no  reason  why  they  should  not  be  held  liable. 

APPEAL  FROM  McCRACKEN  COURT  OP  COMMON  PLEAS. 

February  4,  1880. 

Opinion  by  Judge  Pryor: 

It  is  evident  from  an  inspection  of  the  original  bond  on  file  in  this 
court  that  it  bears  date  on  the  25th  of  June,  and  not  the  28th  of  that 
month.    Both  the  clerk  and  his  deputy  swear  positively  to  the  fact 
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that  the  bond  was  executed  at  the  time  it  bears  date,  and  detail  cir- 
cumstances transpiring  at  the  time,  from  which  they  are  able  to  make 
this  statement  without  regard  to  the  endorsement  on  the  bond.  These 
witnesses  stand  unimpeached,  and  their  testimony  uncontradicted. 
Experts  say  that  the  date  has  been  altered,  but  this  is  not  sufficient  to 
invalidate  the  statements  made  by  the  clerks,  aided  by  the  endorse- 
ment on  the  bond.  Nor  is  the  fact  that  copies  had  been  made  with 
the  date  the  28th  instead  of  the  25th  to  be  relied  on  to  overthrow 
this  positive  and.  uncontradicted  testimony  for  the  appellant. 

Those  who  ought  to  know  when  this  bond  was  executed  have 
sworn  that  it  bears  its  true  date,  and  if  altered,  by  whom  was  the 
alteration  made,  and  when?    If  the  figure  "8"  had  been  made  and 
the  figure  "5"  afterward  made  over  it,  it  by  no  means  follows  that  it 
was  done  at  a  time  subsequent  to  its  execution  and  certainly  this  will 
not  be  presumed,  when  there  is  direct  and  positive  testimony  as  to 
the  time  of  its  execution.    The  verdict,  therefore,  should  have  been 
for  the  appellant,  or,  if  not,  the  chancellor,  when  called  on  to  allow 
the  claim,  should  have  disregarded  it.    Nor,  in  our  opinion,  is  it  ma- 
terial whether  the  bond  was  executed  on  the  25th  or  the  28th,  the 
parties  being  liable  in  any  event.    The  judgment,  the  issuing  of  the 
execution,  the  service  of  the  supersedeas,  the  appeal  and  its  affirm- 
ance, and  the  subsequent  insolvency  of  Brazelton,  are  all  facts  ad- 
mitted by  the  answer,  the  only  defense  being  that  the  clerk  had  no 
authority  to  take  the  bond  or  issue  the  supersedeas. 

If  these  parties  have  voluntarily  interposed,  and  by  the  execution 
of  this  bond  and  issuing  of  a  supersedeas  stayed  the  execution  and 
prevented  the  payment  of  the  money,  there  is  no  reason  why  they 
should  not  be  made  liable.  They  were  not  compelled  to  execute  the 
bond  by  an  officer  who  had  no  authority  to  make  such  a  demand  of 
them,  but  they  voluntarily,  if  their  view  be  a  correct  one,  sought  one 
who  had  no  such  authority,  and  required  him  to  take  a  bond  that  had 
the  effect  to  stay  all  proceedings  on  the  judgment  until  the  case  was 
tried  and  disposed  of  in  this  court,  and  neither  the  principal  nor 
surety  will  be  allowed  to  avoid  responsibility  by  reason  of  their  ille- 
gal act.  They  accomplished  by  that  proceeding,  although  illegal,  all 
that  could  have  been  attained  if  the  appeal  had  been  obtained  in  this 
court. 

The  case  of  Jones  v.  Green,  12  Bush  127,  was  on  demurrer  to  the 
petition  in  which  there  was  no  allegation  that  a  supersedeas  bond  had 
issued,  and  while  some  allusion  is  made  in  the  opinion  as  to  want  of 
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authority  on  the  part  of  the  clerk  to  accept  the  bond  or  issue  the  su- 
persedeas, it  was  not  intended  to  decide  that  the  surety  is  not  liable 
for  the  damages  sustained,  although  the  clerk  may  have  had  no  au- 
thority to  accept  the  bond  or  issue  the  supersedeas.    If  by  so  doing 
he  has  injured  the  party  complaining,  a  liability  exists.  This  view  is 
sustained  by  the  whole  current  of  authority  in  this  state.    It  is  un- 
necessary, however,  to  pursue  this  view  of  the  question  presented,  as 
the  proof  authorized  a  judgment  for  the  appellant,  the  bond  having 
been  executed  on  the  25th  and  not  the  28th  of  the  month.    No  de- 
mand was  necessary  to  be  made  of  the  administrator.    The  action 
had  been  instituted  in  the  lifetime  of  Best.    It  was  consolidated  with 
the  action  for  a  settlement  of  the  estate,  and  an  affidavit  had  been 
made  to  the  claim  as  the  law  required. 

The  judgment  is  reversed  and  cause  remanded  with  directions  to 
sustain  the  attachment  and  allow  the  claim  of  appellant,  and  for  fur- 
ther proceedings. 

Bigger  &  Reid,  for  appellant. 

C.  S.  Marshall,  Sam  Houston,  for  appellee. 


City  of  Lexington  v.  O'Connor,  et  al. 

City's  Power  to  Fix  Fees  of  Witnesses. 

The  law  prescribes  what  fees  witnesses  are  entitled  tof  and  a  city 
has  no  power  by  ordinance  to  Increase  or  diminish  such  fees;  and  the 
case  is  not  altered  by  the  fact  that  the  witnesses  were  subpoenaed  in 
cases  arising  under  city  ordinances. 

APPEAL  FROM  LEXINGTON  CITY  COURT. 

February  5f  1880. 

Opinion  by  Judge  Cofer  : 

The  laws  of  the  state  fix  the  fees  of  witnesses,  and  these  laws  ap- 
ply to  witnesses  attending  any  and  all  courts  established  by  the  laws 
of  the  state,  whether  such  courts  are  established  by  general  or  local 
statutes ;  and  the  mayor  and  council  of  the  city  of  Lexington  had  no 
power  to  enact  an  ordinance  to  increase  or  diminish  the  fees  of  wit- 
nesses appearing  in  the  recorder's  court  in  obedience  to  the  summons 
of  the  commonwealth.  The  commonwealth  compels  their  attendance 
and  fixes  their  compensation  just  as  it  fixes  the  compensation  of  wit- 
nesses attending  upon  other  courts. 
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That  the  witnesses  were  summoned  in  cases  arising  under  the  or- 
dinances cannot  alter  the  case.  The  ordinances  exist  by  authority  of 
and  are  to  be  enforced  in  a  court  created  by  the  commonwealth,  and 
an  ordinance  which  fixes  witnesses'  fees  at  25  cents  per  day  is  in  con- 
flict with  the  statutes  of  the  state,  and  is  void. 

Judgment  affirmed. 

M .  A.  Smith,  for  appellant. 


William  Lee  v.  Commonwealth, 

Criminal  Law — Instruction. 

Even  an  erroneous  instruction  as  to  involuntary  manslaughter  is 
harmless,  where  a  correct  instruction  as  to  voluntary  manslaughter 
is  given  and  the  jury  finds  the  defendant  guilty  of  murder. 

APPEAL  FROM  WOODFORD  CIRCUIT  COURT. 

February  6,  1880. 

Opinion  by  Judge  Pryor: 

We  cannot  see  how  the  accused  was  prejudiced  by  the  refusal 
to  give  the  instruction  in  regard  to  involuntary  manslaughter,  when 
the  jury  have,  with  a  proper  instruction  in  regard  to  voluntary  man- 
slaughter, found  him  guilty  of  murder.  They  have  found  him  guilty 
of  the  higher  offense  with  an  instruction  that  if  they  entertained  a 
doubt  as  to  the  degree  of  the  offense  they  should  inflict  the  lower 
punishment. 

Nor  are  we  prepared  to  say  under  the  facts  of  this  case  that  the 
court  should  have  given  an  instruction  in  regard  to  involuntary 
manslaughter.  It  was  a  killing  without  an  excuse,  and  this  court 
will  not  reverse  for  an  error  that  could  not  have  prejudiced  the  ac- 
cused. Nor  was  the  refusal  to  permit  the  witness  to  answer  the 
question  as  to  the  declaration  made  by  some  one  present  at  the 
time  of  the  killing,  that  deceased  had  struck  the  accused  on  the 
nose,  prejudicial  to  the  accused.  The  nose  of  the  accused  was 
bleeding  at  the  time.  His  own  declarations  that  he  had  been  struck 
by  the  deceased  were  admitted  without  objection,  or  if  objected  to 
the  objections  were  withdrawn.  Martha  Bearly  testified  that  when 
Bill  came  to  her  room  his  nose  was  bleeding  very  much,  and  when 
asked  what  was  the  matter,  said  that  he  had  struck  Simon,  and 
that  Simon  had  struck  him  on  the  nose  and  he  could  not  stand  it. 
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The  jury  could  not  have  but  considered  all  the  facts  upon  which 
the  accused  based  his  defense,  or  for  the  purpose  of  mitigating  his 
punishment.  The  comment  of  the  court  in  regard  to  the  condition 
of  Simon  when  struck,  as  to  the  latter's  capacity  to  understand  what 
was  transpiring  at  the  time  could  not  have  influenced  the  jury.  The 
blow  was  struck,  the  man  knocked  senseless  in  the  fire,  and  died 
from  the  effect  of  the  blow  in  a  few  hours.  If  the  striking  was  in 
sudden  heat  and  passion  the  jury  had  all  the  facts  to  enable  them  to 
pass  on  the  question,  not  only  the  facts  occurring  at  the  time  the 
blow  was  inflicted,  but  the  declarations  of  the  accused  made  in  his 
own  defense  some  ten  or  fifteen  minutes  after  the  blow  was  given. 
We  see  nothing  in  the  record  authorizing  a  reversal. 

Judgment  affirmed. 

Porter  &  Wallace,  for  appellant.    Hardin,  for  appellee. 


Alice  Rice's  G'dn  v.  Lydia  P.  Rice,  et  al. 

Evidence. 

It  la  always  competent  to  prove  that  no  money  was  in  fact  paid, 
although  the  party  offering  the  evidence  may  have  given  a  receipt 
acknowledging  payment. 

Vendor's  Lien. 

Where  a  lien  for  balance  of  purchase-money  is  expressly  retained 
in  a  conveyance  of  real  estate  a  subsequent  conveyance  will  not  dis- 
charge it. 

APPEAL  FROM  BOYLE  COURT  OF  COMMON  PLEAS. 

February  6,  1880. 

Opinion  by  Judge  Cofer: 

Anderson  Rice  was  not  a  competent  witness  to  prove  the  alleged 
agreement  between  hfmself  and  Thomas  A.  Rice  to  credit  Alice 
Rice's  interest  in  the  proceeds  of  the  sale  with  her  board.  Subsec. 
2,  Sec.  606,  Civil  Code,  expressly  disqualifies  him. 

His  evidence  being  excluded,  there  remains  nothing  to  prove  that 
any  such  agreement  was  ever  made,  and  as  it  is  not  pretended  that 
the  balance  after  deducting  the  check  for  $200  was  paid  in  any 
other  way,  it  is  clear  that  such  balance  remains  unpaid. 

Whether  the  $200  was  paid  on  account  of  the  land  is  a  question 
not  free  from  doubt,  but  we  incline  to  the  opinion  that  it  was.    The 
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check  was  made  payable  to  Thomas  Rice,  and  not  to  Thomas  Rice, 
guardian,  which  affords  some  evidence  that  it  was  not  a  payment  on 
account  of  the  land,  and  especially  in  view  of  the  fact,  shown  by 
the  evidence,  that  Anderson  Rice  was  indebted  to  Thomas  on  ac- 
count of  a  payment  made  for  him  as  surety.  ■ 

But  Alice's  guardian  introduced  the  statement  of  Anderson  in 
evidence,  and  in  that  statement  he  is  proved  to  have  said  he  paid 
about  $200  on  the  land.  This  is,  we  think,  sufficient  to  entitle  Mrs! 
Rice  to  credit  for  the  amount  of  the  check. 

We  attach  no  importance  to  the  charge  that  Thomas  Rice  was  in- 
capable of  transacting  business  at  the  time  the  receipts  were  given, 
nor  to  the  evidence  on  that  subject.  But  it  is  always  competent  to 
prove  that  no  money  was  in  fact  paid,  although  the  party  offering 
the  evidence  may  have  given  a  receipt  acknowledging  payment. 
Gordons  Heirs  v.  Gordon,  1  Met.  285. 

The  evidence,  excluding  the  illegal  testimony  of  Anderson  Rice, 
shows  affirmatively  that  only  $200  have  been  paid,  and  the  only 
remaining  question  is :  Has  Alice  a  lien  on  the  interest  in  the  land 
formerly  owned  by  her  to  secure  the  payment  of  the  balance  due  ? 
We  think  she  has.  A  lien  was  expressly  retained,  and  the  subse- 
quent conveyance  did  not  discharge  it.  Sec.  24,  Art.  1,  Chap.  63, 
Gen.  Stat. ;  Sec.  699,  Civil  Code. 

That  the  record  of  the  case  in  which  the  judgment  for  the  sale 
of  the  land  was  rendered  is  not  before  this  court  will  not  authorize 
us  to  presume  that  the  judgment  was  right.  That  record  cannot 
be  supposed  to  contain  any  fact  illustrating  the  issue  in  this  case. 

The  judgment  rendered  on  the  second  paragraph  of  the  petition 
is  not  before  us,  but  as  the  appellant  is  hot  entitled  to  a  judgment 
against  the  sureties  for  more  than  $200,  and  as  the  claim  against 
them  in  excess  of  the  amount  is  wholly  inconsistent  with  the  claim 
asserted  in  the  first  paragraph,  they  may  be  required  to  release  all 
of  that  judgment  except  $200  before  being  permitted  to  take  a 
judgment  enforcing  the  lien  on  the  land. 

Judgment  reversed  and  cause  remanded  for  further  proceedings 
not  inconsistent  with  this  opinion. 
Fox  &  Fox,  for  appellant, 
Durham  &  Jacobs,  for  appellees. 
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Emeline  Blancoe  v.  William  Elliott. 

Conveyance  by  Infant. 

The  period  at  which  a  person  shall  be  deemed  .of  age  in  order  to 
bind  himself  or  herself  by  contract  is  arbitrary,  and  may  be  changed 
by  the  legislature  at  any  time. 

APPEAL  FROM  NELSON  CIRCUIT  COURT. 

February  11,  1880. 

Opinion  by  Judge  Hines: 

The  act  of  February  28,  1835,  conferred  upon  Mrs.  Emeline 
Blancoe  the  same  power,  in  conjunction  with  the  husband,  to  sell 
and  convey  the  land  in  controversy,  that  she  could  have  exercised 
had  she  been  over  twenty-one  years  of  age.  The  period  at  which 
a  person  shall  be  considered  of  age,  in  order  to  bind  himself  or  her- 
self by  contract,  is  arbitrary,  and  may  at  any  time  be  changed  by 
the  legislature.  To  do  this  it  is  not  necessary  that  the  act  should 
recite  that  it  is  passed  for  the  purpose  of  removing  the  disability 
of  infancy;  it  is  enough  as  in  this  case,  that  the  power  to  convey 
is  conferred.  The  act  takes  hold  of  the  person  and  the  subject-mat- 
ter in  the  condition  in  which  they  are  found  at  the  date  of  its 
passage  as  effectually  as  if  it  recited  the  disability  intended  to  be 
removed. 

The  deed  appears  to  have  been  freely  and  properly  acknowledged, 
and  a  valuable  consideration  in  good  faith  paid.  We  perceive  00 
reason  for  disturbing  the  judgment  of  the  court  dismissing  the 
petition. 

Judgment  affirmed. 

C.  T.  Atkinson  &  A.  /.  James,  for  appellant. 

E.  E.  McKay  &  Wm.  Johnson,  for  appellee. 


Jane  P.  Massengale's  Adm'r  v.  Marcy  C.  Massengale. 

Parent  and  Child. 

A  daughter,  who  from  the  age  of  ten  or  twelve  years  has  been  raised, 
maintained  and  educated  by  her  father  and  stepmother  until  she 
reaches  her  majority,  cannot  recover  for  her  services  rendered  them. 
Her  support  and  maintenance  must  be  deemed  compensation  for  the 
services  rendered. 

APPEAL  FROM  MARION  COURT  OF  COMMON  PLEAS. 

February  11,  1880. 
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Opinion  by  Judge  Pryor: 

The  evidence  conduces  to  show  that  the  appellee  resided  with  the 
father  and  stepmother  until  the  death  of  the  latter,  and  from  the 
age  of  ten  or  twelve  years  had  been  raised,  maintained  and  edu- 
cated by  them  until  she  reached  her  majority.    The  services  per- 
formed by  her  were  only  such  as  she  should  have  been  required 
to  perform,  and  were  not  more  arduous  than  those  ordinarily  im- 
posed by  parents  under  like  circumstances.    Her  support  and  main- 
tenance must  be  regarded  as  equivalent  for  the  services  rendered, 
and,  if  not,  to  establish  the  precedent  that  the  child  or  the  stepchild, 
who  has  been  reared  as  this  appellee  was,  can  maintain  an  action 
for  services  rendered,  would  throw  open  the  doors  to  a  character 
of  litigation  that  would  be  without  limit,  and  conducing  to  annoy 
and  harass  those  to  whom  the  children  were  under  an  obligation  to 
obev. 

It  was  the  duty  of  the  father  to  provide  servants  for  his  family, 
if  his  circumstances  in  life  justified  it,  and  if  not  it  was  highly 
proper  that  they  should  be  performed  by  his  children.    The  father 
must  be  the  judge  of  the  necessity  for  supplying  hired  labor,  and 
those  working  for  him  or  his  wife  must  look  to  the  husband  for 
payment.     The  fact  that  the  stepmother  owned  the  estate  cannot 
imply  an  obligation  on  her  part  to  pay,  and  in  this  case  if  appellee 
has  any  remedy  it  is  against  the  father,  but  it  must  not  be  under- 
stood, by  inference  or  otherwise,  that  this  court  so  adjudges.    Cer- 
tainly a  different  state  of  facts  must  be  presented  than  those  con- 
tained in  this  record  before  either  the  father  or  stepmother  can  be 
held  responsible.     The  court  should  refuse  to  allow  the  claim. 
Judgment  reversed  and  cause  remanded  for  that  purpose. 
Rountree  &  Lisle,  for  appellant. 
B  eld  en  &  Shuck,  for  appellee. 


A.  B.  Powers  v.  George  Dunn,  Jr. 

Non  Est  Factum. 

Under  Sec.  20,  Chap.  22,  Gen.  Stat,  if  a  defendant  did  not  sign 
the  note  in  suit  he  is  not  bound,  although  his  name  may  have  been 
signed  by  his  son  upon  verbal  authority  to  do  so. 
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Admissibility  of  Evidence. 

Where  an  issue  is  raised  as  to  whether  a  defendant  signed  a  note, 
the  signature  of  such  defendant  to  his  answer  and  other  pleadings  or 
papers  in  the  case  are  competent  evidence  to  go  to  the  jury  as  evi- 
dence by  comparison  that  his  signature  to  the  note  was  in  nia  own 
handwriting. 

APPEAL  FROM  MARION  COURT  OF  COMMON  PLEAS. 

February  12,  1880. 

Opinion  by  Judge  Cofer: 

There  was  no  evidence  before  the  jury  conducing  to  prove  that 
the  appellant  signed  the  note.  If  he  did  not  he  is  not  bound,  al- 
though his  name  may  have  been  signed  by  his  son  upon  verbal  au- 
thority to  do  so.    Sec!  20,  Chap.  22,  Gen.  Stat. 

The  signature  of  the  appellant  to  his  answer,  and  other  plead- 
ings or  papers  in  this  case,  was  competent  evidence  to  go  to  the 
jury,  as  evidence  by  comparison,  that  his  signature  to  the  note  was 
in  his  own  handwriting;  and  the  statement  of  the  appellee  as  to 
what  took  place  between  them  when  they  met  on  the  pike   near 
Bradfordsville  was  also  competent  as  conducing  in  some  degree  to 
prove  that  he  signed  the  note.     But  the  signature  to  the  papers 
in  the  case  seem  not  to  have  been  submitted  to  the  jury  in  evi- 
dence.   They  seem  to  have  been  improperly  shown  to  the  jury  by 
counsel  in  argument,  but  they  had  no  right  to  consider  them  when 
thus  offered,  and  the  signature  to  the  petition  in  another  case,  which 
seems  also  to  have  been  shown  to  them  in  the  same  way,  would  not 
have  been  competent  if  offered  at  the  proper  time. 

The  sole  question  in  the  case  is  whether  the  appellant  signed  the 
note  with  his  own  hand,  and  he  is  not  liable  unless  he  did  so.  If  he 
promised  to  pay  his  part  of  the  note,  or  recognized  it  as  binding 
upon  him,  the  fact  may  be  shown  as  conducing  to  prove  that  he  in 
fact  signed  it,  but  for  no  other  purpose. 

Judgment  reversed  and  cause  remanded  for  a  new  trial. 

Rountree  &  Lisle,  for  appellant, 

Belden  &  Shuck,  for  appellee. 


Ellen  Cook,  et  al.  v.  J.  S.  Mitchell. 

Service  of  Process  on  Infants. 

When  a  summons  is  delivered  to  infants  and  a  copy  left  with  their 
mother,  with  whom  they  resided,  such  process  is  properly  served. 
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faswer  by  Guardian  Ad  Litem. 

Where  the  record  fails  to  show  that  a  guardian  ad  litem  was  ap- 
pointed, one  filing  an  answer  purporting  to  be  such  guardian  Is  a 
mere  volunteer  and  such  answer  is  ineffectual. 

APPEAL  FROM  EDMONSON  CIRCUIT  COURT. 

February  12,  1880.  ' 

Opinion   by  Judge  Pryor: 

It  is  not  denied  that  the  summons  was  delivered  to  the  infants, 
or  that  the  mother  with  whom  they  resided  was  served  by  deliver- 
ing a  copy  to  her,  and,  this  fact  appearing,  the  purposes  of  the 
code  have  been  answered  by  the  party  having  a  summons  regularly 
served  upon  one  whose  duty  it  is  to  protect  the  rights  of  the  in- 
fants.    The  affidavit  filed,  to  the  effect  that  the  infants  had  no 
guardian,  is  sufficient,  but  the  trouble  arises  in  not  having  a  guardian 
ad  litem  to  answer.    There  is  an  answer  filed  by  one  purporting  to 
\>e  the  guardian  ad  litem,  but  he  must  be  regarded  as  a  mere  vol- 
unteer, as  no  appointment  was  ever  made.    The  executors  are  made 
appellees  in  this  court,  and  are  not  objecting  to  the  manner  in  which 
the  claim  is  proven. 

Judgment  is  reversed  for  the  reason  alone  that  no  guardian  ad 
litem  was  appointed  by  the  court  to  defend,  and  cause  remanded 
for  further  proceedings. 
L.  M.  Hazelipp,  for  appellants. 


Robert  A.  Hollis  v.  Owensboro  Savings  Bank,  et  al. 

Judicial  Sale  of  Real  Estate. 

The  fact  that  a  judgment  under  which  land  has  been  sold  is  after- 
ward reversed  will  not  affect  the  title  of  a  purchaser  at  such  sale. 

Irregularity  in  Judicial  Sale. 

When  there  is  such  an  irregularity  in  a  judicial  sale  of  real  estate 
that  it  ought  to  have  been  set  aside,  even  though  the  judgment  of  sale 
was  valid,  and  the  irregularity  appears  on  the  record,  the  order  con- 
firming the  sale  may  be  reversed  without  the  judgment  being  reversed. 

APPEAL  FROM  DAVIESS  CIRCUIT  COURT. 

February  12,  1880. 

Opinion  by  Judge  Cofer: 

The  mere  fact  that  a  judgment  under  which  land  has  been  sold 
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is  afterward  reversed  by  this  court  will  not  affect  the  title  of  the 
purchaser.  Yocum  v.  Foreman,  14  Bush  494.  But  when  there 
has  been  such  irregularity  in  the  sale  that  it  ought  to  have  been 
set  aside,  even  though  there  had  been  no  error  in  the  judgment, 
and  that  irregularity  appears  on  the  record,  the  order  confirming  the 
sale  may  be  reversed  whether  the  judgment  under  which  it  was 
made  is  reversed  or  not. 

The  master's  report  of  the  sale  showed  upon  its  face  that  he 
had  sold  the  land  to  raise  $20  more  than  the  judgment  authorized. 
That  was  an  irregularity  for  which  the  sale  should  have  been  set 
aside  without  exceptions  by  any  one,  and  the  order  confirming  the 
sale  was  therefore  erroneous. 

Judgment  reversed  and  cause  remanded  with  directions  to  ser 
aside  the  sale,  and  for  further  proper  proceedings. 

Riley,  Jolly  &  Walker,  for  appellant. 

Owen  <5*  Ellis,  for  appellees. 


George  Daerson  v.  Quincv  Shumate. 

Sufficiency  of  Answer. 

An  answer  that  at  the  time  of  a  sale  of  real  estate  the  rendor  had 
no  title  is  not  sufficient  to  put  him  upon  an  exhibition  of  his  title; 
but  one  pleading  such  a  defense  must  aver  that  such  vendor  had  no 
title,  legal  or  equitable,  at  the  time  of  the  conveyance,  for  he  may 
have  secured  title  after  the  sale  and  before  the  time  of  conveyance. 

APPEAL  FROM  GARRARD  COURT  OP  COMMON  PLEAS. 

February  14,  1880. 

Opinion  by  Judge  Cofer: 

The  answer  is  not  sufficient  to  put  the  appellee  upon  an  exhibi- 
tion of  Denny's  title.  The  allegation  is  that  "Denny  had  no  title  (0 
said  land  at  the  time  of  the  sale  to  the  defendant  as  aforesaid.'' 
This  may,  and,  as  against  the  pleader,  must  be  held  to  mean  no 
more  than  that  Denny  had  no  title  at  the  time  of  the  execution  of 
the  notes,  which  does  not  exclude  the  idea  that  he  had  title  when 
he  made  the  deed. 

It  is  impossible,  of  course,  to  point  out  the  facts  which  show  that 
a  party  has  no  title  at  all.  But  a  party  setting  up  a  defense  of  that 
kind  in  a  case  like  this  should  be  required  to  state  it  in  such  manner 
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that  there  is  no  room  to  doubt  that  he  means  to  say  that  he  did 
not  acquire  any  title,  either  legal  or  equitable,  by  the  conveyance  he 
has  accepted.  This  he  does  not  do  by  alleging  that  the  vendor  had 
no  title  at  the  time  of  the  sale,  and  especially  when  it  appears  in 
the  record  that  the  contract  was  made  some  months  before  the  con- 
veyance. 

But  the  answer  set  up  a  state  of  facts  which  showed  that  there 
was  a  mistake  in  reducing  the  contract  to  writing.  If,  as  averred, 
it  was  a  part  of  the  contract  that  if  the  appellant  should  be  unable 
to  pay  the  last  note  at  maturity  he  should  be  indulged  twelve 
months  longer  on  that  note,  the  appellee  had  no  right  to  a  judg- 
ment to  sell  the  land  or  in  personam  for  that  note. 

It  is  needless  to  inquire  now  whether  the  probabilities  are  or  are 
not  against  the  truth  of  that  averment.  The  demurrer  admits  that 
such  was  the  agreement,  and  that  it  was  omitted  from  the  writing 
by  mistake.  For  the  error  in  sustaining  the  demurrer  the  judgment 
is  reversed  and  the  cause  remanded  with  directions  to  overrule  itf 
and  for  further  proper  proceedings. 
W.  O.  Bradley,  for  appellant. 
Anderson  &  Herndon,  for  appellee. 


James  F.  Taylor  v.  John  Finlayson,  et  al. 

Surrender  of  Mortgage  and  Note  Induced  by  Fraud. 

One  holding  a  prior  mortgage  does  not  defeat  his  lien  by  surrender- 
ing it  and  the  note  secured  by  it,  where  he  is  lead  to  do  so  by  being 
given  a  check  for  the  amount,  and  upon  representations  that  the  check 
would  be  paid  and  that  the  money  was  in  the  bank,  but  such  check 
is  protested  and  never  paid. 

Second  Mortgage  Lien. 

One  holding  a  second  mortgage  does  not  become  a  first  lienholder 
when  the  first  mortgage  is  satisfied  of  record  by  reason  of  false  rep- 
resentations of  the  debtor,  who  gives  a  worthless  check  in  payment, 
and  the  second  mortgagee  has  parted  with  nothing  on  the  strength 
of  such  release. 

APPEAL  FROM  CARTER  CIRCUIT  COURT. 

February  17,  1880. 

Opinion  by  Judge  Pryor: 

The  right  of  the  partner  to  execute  the  mortgage  is  no  where 
questioned  by  any  pleading,  and  the  company  or  firm  name  appear- 
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ing  to  it,  signed  by  one  of  the  partners,  is  sufficient  to  make  it  a 
valid  instrument,  and  create  a  lien  on  the  property.  Besides,  the 
objection,  if  fatal  to  the  appellant,  would  be  equally  as  fatal  to  the 
mortgage  executed  to  Lane  &  Bodly.  The  only  question  presented 
by  the  record  is  as  to  the  priority  of  liens. 

All  the  creditors  are  in  equity  asserting  their  liens,  and  the  pricr 
equity  must  prevail.    The  attempted  payment  by  the  firm  of  Chiles 
&  Co.  to  James  Taylor  did  not  have  the  effect  to  discharge  the 
debt  or  release  the  lien,  and  as  between  the  parties  to  the  mortgage 
there  can  be  no  doubt  as  to  appellant's  right  to  enforce  it.     The 
check  of  a  married  woman  was  given  for-  the  debt  or  its  payment, 
on  the  representation  that  she  would  pay  it,  and  not  only  so,  but 
had  the  money  in  bank  for  that  purpose.    The  married  woman  was 
a  non-resident,  and  the  appellant,  relying  solely   on    this   and   the 
representations  of  the  debtors,  surrendered  his  note  and  released 
his  lien.    The  check  was  protested  and  has  never  been  paid.    The 
mortgagors  recognized  their  liability  still  on  the  mortgage  when  in- 
formed of  the  protest  of  the  paper,  and  as  between  them  the  mort- 
gage  can  be  enforced. 

If  no  payment  has  been  made  by  the  real  debtors,  how  does  this 
affect  the  rights  of  Lane  &  Bodly. or  the  attaching  creditors?  The 
attaching  creditor  has  made  no  purchase,  and  is  asserting  an  equity 
of  later  date  than  that  asserted  by  the  appellant.  The  mortgagees, 
Lane  &  Bodly,  advanced  no  money  on  the  faith  of  the  release,  and 
the  mortgage  was  on  record  without  any  evidence  of  a  satisfaction. 
They  have  attempted  to  secure  an  antecedent  debt  by  the  execution 
of  the  mortgage  to  them,  and  have  really  lost  nothing  by  the  act 
of  the  appellant.  They  are  not  to  be  regarded  in  the  light  of  pur- 
chasers for  value,  and  no  equitable  estoppel  can  be  pleaded,  as  no 
injury  has  resulted  to  them.  They  have  neither  advanced  money 
nor  released  any  lien  given  to  secure  their  debts.  Appellant's  lien 
was  superior,  and  as  it  has  never  been  discharged,  nor  the  appellees 
acted  upon  it  so  as  to  cause  them  any  loss,  we  see  no  reason  why  the 
equity  of  the  appellant  should  not  be  enforced  as  against  Lane  & 
Bodly. 

The  judgment  below  is  therefore  rez*ersed  and  cause  remanded 
for  further  proceedings  not  inconsistent  with  this  opinion. 

E.  F.  Dulin,  for  appellant. 

L.  T.  Moore,  E.  B.  Wilhoit,  William  Bowling,  for  appellees. 
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James  M.  Forsythe,  Jr.  v.  R.  B.  George,  Receiver,  et  al. 

Levy  on  Exempted  Property. 

It  is  the  duty  of  one  causing  a  levy  to  be  made  on  exempted  prop- 
erty to  Bee  that  the  proceeds  are  paid  to  the  person  entitled  to  such 
.  exemption. 

APPEAL.  FROM  WOODFORD  COURT  OF  COMMON  PLEAS. 

February  17,  1880. 

Opinion  by  Judge  Pryor: 

There  can  be  no  question  but  that  the  lien  of  the  appellant  was 
superior  to  the  lien  acquired  by  any  of  the  attaching  creditors,  but 
his  lien  was  subordinate  to  the  claim  of  the  debtor  and  his  family 
to  the  value  of  the  exempted  property  sold.  The  attachments  levied 
by  other  creditors  was  not  upon  the  property  exempt  from  execu- 
tion or  distress  warrant,  and  that  issued  by  the  appellant,  or  at  his 
instance,  embraced  all  the  property  not  previously  attached,  in- 
cluding the  property  exempt  from  the  payment  of  debts.  It  was 
the  duty  of  the  creditor,  and  particularly  the  appellant,  who  had  a 
prior  lien,  to  see  that  he  was  getting  no  part  of  the  proceeds  of  the 
sale  of  the  exempted  property,  and,  in  the  distribution  of  the  pro- 
ceeds, to  provide  against  the  contingency  that  has  resulted  in  mak- 
ing him  liable.  The  failure  to  supersede  or  file  the  mandate  could 
not  have  affected  the  rights  of  the  appellees,  as  every  creditor,  in- 
cluding the  appellant,  had  committed  a  wrong  in  appropriating  to 
the  payment  of  their  debts  property  that  could  not  be  made  liable 
therefor. 

The  appellant  is  entitled  to  the  money  paid  to  other  creditors, 
as  he  had  a  superior  lien,  but,  as  against  the  widow,  her  lien  was 
superior  to  his ;  that  is,  having  levied  on  the  exempted  property,  it 
was  his  duty  to  see  that  the  proceeds  were  paid  to  the  widow.  He 
stood  by  and  saw  this  money  paid  out  without  any  objection,  and 
when  he  knew  the  widow  was  prosecuting  an  appeal  that  would  or 
Might  result  in  giving  her  the  money  to  which  she  is  now  entitled. 
The  widow  will  not  be  required  to  look  to  the  insolvent  creditors, 
for  the  reason  that,  to  the  extent  of  the  exempted  property  sold,  her 
nght  or  claim  is  superior  to  that  of  any  other  creditor.    The  only 
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remedy  for  the  appellant  is  to  pursue  the  parties  to  whom  the  mone? 
was  paid. 

Judgment  affirmed. 

Nat  Gaither,  O.  S.  Poston,  for  appellant. 

T.  H.  Hanks,  for  appellees. 


Fred  Mirddle  v.  Commonwealth. 
Criminal  Law. 

In  the  absence  of  a  statute  it  is  not  a  felony  to  steal  or  Injure  a 
dog. 

Sufficiency  of  Indictment. 

An  indictment  is  not  sufficient  which  charges  that  defendants  con- 
federated together  for  the  purpose  of  alarming  and  intimidating  one 
at  his  own  house,  and  cut  and  injured  his  dog.  It  is  not  enough  that 
the  prosecuting  witness  was  alarmed  or  intimidated  by  the  injury  in- 
flicted on  dog;  it  must  appear  that  he  was  alarmed  and  intimidated 
by  the  defendants,  and  further  that  they  went  to  his  house,  not  to 
injure  the  dog,  but  to  alarm  and  intimidate  him. 

APPEAL  FROM  BELL  CIRCUIT  COURT. 

February  18,  1880. 

Opinion  by  Judge  Pryor: 

The  only  offense  charged  in  the  indictment  for  which  the  pun- 
ishment by  confinement  in  the  penitentiary  in  this  case  has  been  in- 
flicted is,  that  the  parties  confederated  together  for  the  purpose  of 
alarming  and  intimidating  one  Kellner  at  his  own  house,  and  cut 
and  injured  a  dog,  the  property  of  said  Kellner. 

The  act  under  which  this  indictment  is  framed  does  not  in  ex- 
press terms  or  by  implication  abolish  the  common-law  rule  in  re- 
gard to  felonies,  and  while  the  owner  may  have  his  redress  by  a 
civil  action  for  an  injury  to  his  dog,  or  for  the  reason  that  he  has 
been  wrongfully  deprived  of  the  animal,  still  it  was  not  a  felony  at 
common  law  to  steal  the  dog;  nor  is  an  injury  to  it  such  an  in- 
vasion of  the  right  of  property  as  makes  the  offense  a  felony,  in 
the  absence  of  any  statutory  regulation  changing  the  common-law 
doctrine  on  the  subject.    There  is  no  bill  of  evidence  in  the  record, 
but  we  have  the  indictment  and  the  instruction  before  us  under 
which  the  appellant  has  been  punished  in  a  manner  not  provided 
by  law. 
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The  extreme  punishment  in  this  case,  if  the  parties  are  guilty, 
can  only  be  confinement  for  twelve  months  in  the  state  prison,  and 
then  not  for  killing  the  dog,  but  for  intimidating  and  alarming  the 
owner.  Nor  is  the  mere  fact  that  the  owner  was  alarmed  or  in- 
timidated, by  the  injury  inflicted  on  the  dog  sufficient;  it  must  ap- 
pear that  he  was  alarmed  and  intimidated  by  the  defendants,  and 
further  that  they  went  to  his  house,  not  to  shoot  or  injure  the  dog, 
but  to  alarm  Kellner. 

The  judgment  is  reversed  and  cause  remanded  for  further  pro- 
ceedings consistent  with  this  opinion. 

L.  Farmer,  for  appellant.   J.  M.  Unthank,  for  appellee. 


W.  J.  Pendy  v.  W.  J.  Morton. 

Husband  and  Wife. 

An  agreement  of  a  married  woman  to  pay  the  debts  of  her  husband 
is  void.  Where  land  belongs  to  the  wife,  the  husband  and  wife  have 
the  right  to  sell  it,  and  such  an  act  is  not  within  the  provisions  of 
the  statute  to  protect  creditors  against  conveyances  made  to  prefer, 
etc. 

APPEAL  FROM  SPENCER  CIRCUIT  COURT. 

February  18,  1880. 

Opinion  by  Judge  Pryor: 

There  is  no  attempt  in  this  case  to  charge  the  married  woman 
with  any  personal  liability,  or  to  make  her  estate  liable  for  the  debt. 
The  testimony  showing  that  she  was  a  feme  covert,  her  agreement 
to  pay  is  absolutely  void.  It  further  appears  from  the  testimony 
that  the  land  belonged  to  the  wife ;  if  so,  the  husband  and  wife  had 
the  right  to  sell  and  dispose  of  the  land,  and  such  an  act  is  not 
within  the  provisions  of  the  statute  to  protect  creditors  against  con- 
veyances made  to  prefer,  etc.  There  is  no  allegation  that  the  land 
is  the  husband's  and  the  testimony  of  Cooper  is  that  the  real  estate 
belonged  to  Mrs.  Morton. 

The  judgment  is  reversed  and  cause  remanded  for  further  pro- 
ceedings. 

E.  F.  Trabue,  Young  &  Boyle,  for  appellant. 
A.  P.  Har court,  for  appellee. 
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Alexander  Tribble  v.  W.  C.  Terrill,  et  al. 

Judicial  Sale  of  Real  Estate. 

Where  a  judgment  for  the  sale  of  real  estate  is  not  void  but  merely 
erroneous  the  purchaser  at  such  a  sale  will  acquire  title. 

APPEAL  FROM  MADISON  COURT  OP  COMMON  PLEAS. 

February  18,  1880. 

Opinion  by  Judge  Cofer: 

It  is  unnecessary  to  inquire  whether  the  judgment  to  sell  the 
land  is  erroneous.  Unless  it  is  void  the  appellant  will  acquire  a 
valid  title  and  has  no  right  to  complain  of  mere  error  in  the  judg- 
ment. 

This  proceeding  was  under  Art.  6,  Chap.  63,  Gen.  Stat.,  providing 
for  the  sale  of  remainder  and  contingent  interests  in  land,  and  not 
under  Art.  3,  as  counsel  seem  to  suppose. 

The  land  was  devised  to  William  C.  Terrill  for  life,  with  re- 
mainder of  his  children.  In  such  cases  Sec.  1,  Art  6,  provides  that 
the  petition  for  a  sale  may  be  filed  by  any  person  having  a  present 
interest  in  the  land,  and  that  if  the  court  shall  be  satisfied  that  the 
interests  of  all  concerned  would  be  benefited  by  such  sale  it  shall 
adjudge  accordingly,  "which  judgment  shall  invest  the  purchaser 
with  all  the  title  of  the  present  and  future  contingent  claimants  of 
said  real  estate." 

Section  2  provides  that  the  proceedings  provided  for  in  the  first 
section  shall  be  the  same  in  all  respects,  as  far  as  necessary,  as  those 
provided  in  Article  4,  which  relates  only  to  the  sale  of  the  lands  of 
infant  married  women.  The  only  provisions  of  that  article  which 
can  possibly  apply  to  a  proceeding  under  Article  6,  are  those  in 
relation  to  a  bond  and  the  privy  examination  of  feme  coverts  in- 
terested in  the  land. 

In  this  case  there  are  no  feme  coverts,  and  consequently  that  pro- 
vision has  no  application.  The  provision  in  regard  to  a  bond  does 
not  apply  because  Sec.  3,  Art.  6,  requires  the  proceeds  of  the  land 
to  be  invested  by  the  court  in  other  land,  and  consequently  the  money 
will  remain  in  the  hands  of  an  officer  of  court  responsible  for  it  on 
his  official  bond,  until  invested,  and  hence  no  bond  was  necessary. 

The  appellant  acquired  a  valid  title  and  the  judgment  confirming 
the  sale  must  be  affirmed. 

Chenault  &  Bennett,  for  appellant.     W.  B.  Smith,  for  appellee. 
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Emanuel  Wilson  v.  Commonwealth. 

Criminal  Law— Evidence. 

Evidence  having  been  introduced  as  to  the  character  of  a  witness 
at  the  trial  in  a  criminal  case,  at  the  time  of  the  trial,  it  is  competent 
to  prove  by  a  witness  what  the  character  was  two  or  three  years  prior 
to  the  trial. 

APPEAL  FROM  GRAVES  CIRCUIT  COURT. 

February  18,  1880. 

Opinion  by  Judge  Hines: 

The  instructions  given  covered  the  whole  law  of  the  case,  and 
the  refusal  to  give  instruction  "A,"  asked  for  by  counsel  for  ap- 
pellant, was  properly  refused  for  that  reason,  and  for  the  additional 
reason  that  it  attempted  to  add  an  element  to  the  offense  that  is 
not  contemplated  by  the  statute.     It  is  clearly  within  the  power  of 
the  legislature  to  make  it  a  penitentiary  offense  to  unlawfully  detain 
a  woman  against  her  will,  with  the  intent  to  have  carnal  knowledge 
with  her.    This  is  the  offense  denounced  by  the  statute,  and  is  the 
law  as  given  to  the  jury.    The  legislature  having  the  constitutional 
power  to  pass  such  a  law,  and  having  thus  clearly  expressed  itself, 
we  do  not  feel  authorized  to  add  a  new  ingredient  to  the  offense 
as  would  be  done  by  sanctioning  the  instruction  asked  for  by  the 
appellant's  counsel. 

There  was  no  error  in  admitting  the  evidence  of  Col.  Crossland 
as  to  the  character  of  the  principal  witness,  as  known  to  him  some 
two  or  three  years  prior  to  the  time  of  the  trial.  Other  evidence 
having  been  introduced  as  to  the  character  at  the  time  of  the  trial, 
it  was  competent  to  show  what  the  character  was  prior  to  that, 
time.  This  question  is  fully  discussed  and  decided  in  the  case  of 
Mitchell  v.  Commonwealth,  78  Ky.  219. 
Judgment  affirmed. 

Bone  &  StanHeldf  Moorman  &  Jamison,  for  appellant. 
Hardin,  for  appellee. 


B.  C.  Greer  v.  John  R.  Oldham,  et  al. 

Vendor's  Lien  on  Sale  of  Real  Estate. 

Where  the  purchaser  of  real  estate  executes  his  notes  to  the  cred- 
itor of  the  vendor  for  the  purchase-money  the  vendor's  lien  is  ex- 
tinguished and  not  transferred,  by  operation  of  law,  to  the  creditors. 


504  Kentucky  Opinions.  [February, 

APPEAL  FROM  METCALFE  CIRCUIT  COURT. 

February  18,  1880. 

Opinion  by  Judge  Pryor: 

While  the  petition  presents  a  cause  of  action,  we  cannot  well 
see  how  any  lien  exists  on  the  land  conveyed  by  Billington  to  Greer 
for  the  note  executed  to  Wilson.  Greer  owed  Billington  the  pur- 
chase-money on  a  part  of  it,  and  in  part  payment  executed  his  note 
to  Wilson.  This  extinguished  the  debt  to  Billington  to  that  ex- 
tent, and  of  course  discharged  the  lien  for  the  same  amount. 

It  was  a  payment  on  the  land,  and  in  the  absence  of  any  proof 
showing  fraud  or  mistake  or  some  other  equitable  ground  for  re- 
lief the  lien  is  gone.  The  case  of  McClure  v.  Harris,  \2  B.  Mon. 
261,  is  decisive  of  this  question.  In  that  case  the  vendee  executed 
his  notes  to  the  creditors  of  the  vendor  for  the  purchase-money,  and 
this  court  said :  "The  lien  was  extinguished  and  not  transferred  by 
operation  of  law  to  the  creditors." 

It  was  also  erroneous  to  render  a  personal  judgment  at  the  time 
the  judgment  in  rem  was  entered,  for  the  reason  that  a  final  judg- 
ment had  already  been  given. 

The  judgments  in  personam  and  in  rem  are  reversed  and  cause 
remanded  for  further  proceedings  consistent  with  this  opinion. 

L.  McQuown,  J.  IV.  Compton,  for  appellant. 


Lewis  Skaggs  v.  Commonwealth. 

Criminal  Law — Impeachment  of  Witness. 

A  witness  may  be  impeached  by  proving  statements  made  by  such 
witness  out  of  court  which  are  contradictory  to  those  sworn  to  by  the 
witness  in  court;  but  a  statement  made  out  of  court  cannot  be  proven 
for  such  purposes  unless  the  same  contradicts  the  statement  made  in 
court. 

Self-Defensc. 

Where  after  an  altercation  the  deceased  went  away  and  was  en- 
tirely out  of  danger,  and  then  voluntarily  returns  with  the  avowed 
purpose  of  renewing  the  fight,  and  in  attempting  to  carry  out  such 
purpose  lost  his  life  by  being  shot  by  the  accused,  the  accused's  right 
of  self-defense  was  as  perfect  as  if  he  had  not  fired  at  the  deceased  in 
the  former  encounter.  He  was  at  his  home,  and  was  not  bound  to 
retreat,  and  if  he  believed  and  had  reasonable  ground  to  believe  that 
if  he  stood  his  ground  the  deceased  would  take  his  life  or  do  him 
serious  bodily  harm,  he  had  a  right  to  shoot,  and  is  excusable  on  the 
ground  of  self-defense  and  apparent  necessity. 
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APPEAL  FROM  ELLIOTT  CIRCUIT  COURT. 

February  19,  1880. 

Opinion  by  Judge  Cofer: 

The  witness,  R.  L.  Rose,  was  asked  if  he  knew  the  general  char- 
acter of  Martha  Skaggs.  He  answered  that  he  did,  and  that  it 
was  bad, — that  she  was  not  worthy  of  credit  on  oath. 

The  regular  mode  of  inquiring  into  the  reputation  of  a  witness 
is  to  ask  the  impeaching  witness  if  he  knows  the  general  reputa- 
tion of  the  person  in  question  among  his  neighbors,  and  what  that 
general  reputation  is;  the  inquiry  must  be  as  to  his  general  reputa- 
tion where  he  is  best  known,  or  with  those  among  whom  he  dwells. 
Henderson  z\  Hayne,  2  Met.  342. 

There  is  a  marked  distinction  between  reputation  and  character. 

One  is  what  the  person  is  esteemed  to  be,  the  other  what  he  actually 

is.    If  I  am  asked  what  the  reputation  of  a  person  is  I  understand 

at  once  that  I  am  not  asked  to  say  what  I  think  of  him,  but  what 

other  people  think.     If  asked  what  his  character  is  I  am  liable  at 

least  to  suppose  that  my  own  opinion  is  asked  for.    And  observation 

has  taught  every  lawyer  that  witnesses  generally,  when  asked  as  to 

the  general  moral  character  of  another  person,  understand  that  their 

own  opinion  is  being  asked  for,  and  if  they  are  at  all  hostile  to  the 

person  inquired  about  they  are  frequently  prompt  and  even  eager 

to  express  their  own  opinions ;  and  not  infrequently,  when  made  to 

understand  that  it  is  not  their  opinions  but  the  opinions  of  the 

neighbors  and  acquaintances  generally  of  the  person  in  question, 

they  are  compelled  to  admit  that  they  do  not  know,  or  the  fact  that 

thev  do  not  is  brought  out  on  the  cross-examination. 

Mrs.  Skaggs  stated  in  her  testimony  before  the  jury  that  the 
appellant  told  the  deceased  not  to  come  any  nearer,  and  deceased 
stepped  forward  and  appellant  shot  him.    The  commonwealth  was 
then  permitted  to  prove  that  she  had  stated  out  of  court  that  ap- 
pellant "dared"  the  deceased  to  come  further,  and  when  he  stepped 
forward  shot  him.  This  was  competent.  The  statement  made  by  her 
to  the  jury  was  material  in  the  defense  as  showing  that  the  deceased 
was  warned  off,  and  that  the  appellant  acted  in  self-defense.    The 
statement  made  by  the  witness  out  of  court  was  inconsistent  with 
the  affirmative  statement  in  court,  and  was  competent  to  contra- 
dict the  witness. 
The  rule  is  that  when  a  witness  merely  fails  to  prove  a  fact 
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beneficial  to  one  of  the  parties  that  party  cannot  contradict  him 
by  proof  that  he  made  a  different  statement  at  another  time.  Champ 
v.  Commonwealth h  2  Met.  17.  That  would  be  to  make  the  state- 
ment of  the  witness  out  of  court  evidence  of  a  fact  he  refused  to 
testify  to  in  court.  Nor  can  a  witness  be  contradicted  by  asking 
him  if  a  fact  does  not  exist,  and  if  he  says  "no"  proving  that  he 
said  out  of  court  that  it  did  exist.  But  the  fact  testified  to  by  the 
witness,  viz. :  that  the  appellant  told  the  deceased  not  to  come  any 
nearer,  was  wholly  inconsistent  with  her  alleged  statement  out  of 
court,  and  proof  of  this  latter  statement  directly  contradicted  the 
statement  made  by  her  before  the  jury. 

The  evidence  for  the  admission  of  which  Kennedy  v.  Common- 
wealth, 14  Bush  340,  was  reversed  "did  not  serve  to  explain,  modify, 
or  contradict  anything  he  (Higgins)  had  testified  to  on  his  direct 
examination"  (page  357),  and  hence  the  evidence  to  prove  his 
statements  out  of  court  was  held  incompetent. 

The  evidence  showed  without  contradiction  that  the   deceased 
fired  his  gun  after  he  passed  the  house,  and  that  the  appellant  and 
his  brother  fired  at  deceased  and  his  party.    But  it  also  showed  that 
the  deceased  went  beyond  the  range  of  the  prisoner's  fire  and  was 
some  moments  entirely  out  of  sight  and  out  of  danger;  that  the 
appellant  and  his  brother  had  ceased  firing ;  that  the  rencounter  was 
at  an  end ;  and,  that  the  parties  were  separated  by  a  distance  prob- 
ably exceeding  one  hundred  yards.    All  danger  to  either  party  was 
parsed  and  neither  could  be  hurt  by  the  other  unless  one  or  both 
sought  to  renew  the  combat.    The  evidence  was  equally  uncontra- 
dicted that  the  deceased  returned,  gun  in  hand,  toward  where  the 
appellant  was  at  his  home,  and  cursed  and  denounced  him  and  in- 
vited  him  out  to  fight. 

His  companion,  Croft,  who  appears  to  have  been  largely  responsi- 
ble for  the  loss  of  the  life  of  the  deceased,  does  not  contradict  the 
statements  of  Kelly  and  Mrs.  Skaggs  that  deceased  invited  the  ap- 
pellant out  to  fight,  nor  does  he  deny  that  he  directed  the  deceased 
to  hold  his  fire  and  make  a  sure  shot.  Susan  Skaggs  swore  that 
she  heard  that  remark,  and  the  evidence  warrants  the  conclusion 
that  the  appellant  heard  it  also.  There  was  no  evidence  whatever 
that  the  appellant  or  his  brother  did  anything  to  bring  on  this 
last  rencounter,  and  the  instructions  6  and  7  were  misleading  in  so 
far  as  they  submitted  that  hypothesis  to  the  jury.  That  feature  of 
these  instructions  was  calculated  to  create  upon  the  mind  of  the  jury 
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the  impression  that  the  court  was  of  the  opinion  that  there  was  some 
evidence  conducing  to  prove  that  the  appellant  or  his  brother  did 
something  to  provoke  the  threatening  attitude  of  the  deceased  at 
the  time  he  was  shot;  or  they  may  have  supposed  that  if  the  ap- 
pellant or  his  brother  shot  at  the  deceased  as  they  went  away  from 
the  house,  and  that  caused  the  deceased  and  Croft  to  return,  that 
was  bringing  on  the  combat  within  the  meaning  of  the  court's  in- 
struction. 

It  does  not  matter  that  they  may  have  fired  at  the  deceased  as 
he  rode  away.     He  went  entirely  out  of  danger,  and  having  vol- 
untarily returned  with  the  avowed  purpose  to  renew  the  fight,  the 
appellant's  right  of  self-defense  was  as  perfect  as  if  he  had  not 
fired  some  moments  before.    He  was  at  his  home  and  was  not  bound 
to  retreat,  but  might  stand  his  ground,  and  if  he  believed  and  had 
reasonable  ground  to  believe  that,  if  he  stood  his  ground,  the  de- 
ceased .would  proceed  to  take  his  life,  or  to  do  him  serious  bodily 
harm,  he  had  a  right  to  shoot,  and  is  excusable  on  the  ground  of 
self-defense  and  apparent  necessity. 

Adams  was  permitted  to  state  that  he  had  heard  Joseph  Skaggs 
say  that  he  would  be  bound  to  swear  that  he  would  not  believe  Mrs. 
Skaggs  on  oath.  This,  though  clearly  incompetent,  does  not  appear 
to  have  been  objected  to.  There  was  other  illegal  evidence  to  which 
no  objections  seem  to  have  been  made. 

For  the  errors  indicated  the  judgment  is  reversed,  and  the  cause 
is  remanded  for  further  proper  proceedings. 
/.  R.  Botts,  for  appellant.   Hardin,  for  appellee. 


Reuben  Kilpatrick  v.  Commonwealth. 

Criminal  Law — Trespass. 

Where  one  employed  to  play  for  a  dance  is  not  paid  for  his  services 
and  takes  a  violin,  intending  to  keep  it  only  as  pay,  and  makes  no 
effort  to  conceal  it,  he  is  only  guilty  of  trespass  and  is  not  guilty  of 
larceny. 

APPEAL  FROM  HARDIN  CIRCUIT  COURT. 

February  19,  1880. 

Opinion  by  Judge  Pryor: 

There  is  proof  conducing  to  show  that  the  appellant  was  only 
guilty  of  a  trespass  in  taking  the  violin.    He  had  been  employed  to 
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play  for  the  dance,  and  being  denied  payment  for  his  services,  took 
the  violin  in  discharge  of  his  claim.  He  made  no  effort  to  conceal 
the  taking,  or  the  fact  that  he  had  it  in  possession,  until  after  the 
charge  of  larceny  was  made  against  him.  It  seems  to  us  that  this 
phase  of  the  case  should  have  been  presented  to  the  jury.  If  he 
took  it  merely  as  a  trespass  he  is  not  guilty  of  larceny. 

Judgment  reversed  and  cause  remanded  with  directions  to  award 
a  new  trial  and  for  further  proceedings. 

Montgomery  &  Marriott,  for  appellant. 

Hardin,  for  appellee. 


J.  Davis  v.  T.  B.  Montgomery,  et  al. 

Appeals  Only  Taken  From  Final  Judgments. 

An  appeal  can  only  be  taken  from  a  final  judgment. 

Pleadings. 

Where  allegations  are  affirmative  and  set  up  new  and  material  mat- 
ter, and  no  demurrer,  answer  or  reply  is  filed  thereto,  such  allega- 
tions must  be  taken  as  confessed. 


APPEAL  FROM  LINCOLN  COURT  OF  COMMON  PLEAS. 

February  20,  1880. 

Opinion  by  Judge  Hines: 

The  appeal  in  this  case  as  to  Thomas  B.  Montgomery  should  be 
dismissed,  because  there  is  no  final  judgment  in  his  favor  from  which 
an  appeal  will  lie.  Demurrers  were  sustained  to  the  petition  and 
amended  petition,  but  subsequent  to  the  judgment  sustaining  the 
demurrers,  a  second  amended  petition  was  filed  which  appears  to 
have  never  been  acted  upon,  and  the  judgment  rendered  in  favor 
of  the  other  appellees  does  not  purport  to  pass  upon  the  respective 
rights  of  appellant  and  Montgomery. 

The  judgment  quieting  the  title  of  appellees,  Walter  Hays,  Charles 
Carson,  Isaac  Carson,  Anderson  Blair,  and  Wyatt  Hill,  should  be 
affirmed.  In  their  answer  and  cross-petition  they  affirmatively  al- 
lege that  they  were  the  owners  and  in  possession  of  the  land  now 
held  by  them,  at  the  time  and  prior  to  the  execution  of  the  mortgage 
to  Spraggins,  and  that  the  mortgage  did  not  embrace  the  land  held 
by  them.  As  to  the  Montgomery  mortgage,  they  say  that  at  the  sale 
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under  which  appellant  purchased,  no  portion  of  the  land  held  and 
claimed  by  them  was  sold  or  offered  to  be  sold.  They  say  that 
at  the  time  of  the  institution  of  the  action  by  Montgomery  and 
Carson  and  Spraggins  they  were  the  legal  owners  and  lawfully 
seized  of  the  land  held  by  them,  and  that  they  have  been  ever  since 
and  now  lawfully  seized  of  said  land,  and  that  no  attempt  was  made 
in  the  said  proceedings  to  subject  any  portion  of  their  said  land; 
that  the  land  embraced  in  the  Spraggins  mortgage  is  more  than 
sufficient  to  pay  both  mortgage  debts.  To  this  pleading  there  was 
no  demurrer,  answer,  or  reply.  The  allegations,  being  affirmative 
and  setting  up  new  and  material  matter,  must  be  taken  as  confessed. 
Without  reference  to  the  proof,  the  judgment  of  the  court  below 
upon  the  pleadings  is  correct. 

Wherefore  the  appeal  as  to  Montgomery  is  dismissed,  and  the 
judgment  as  to  the  other  appellees  is  affirmed. 

R.  C.  Warren  &W.G.  Welch,  for  appellant 

Hill  &  Alcorn,  for  appellees. 


David  Hamilton,  et  al.,  v.  W.  A.  Stewart,  Receiver. 

Sureties  on  Receiver's  Bond. 

Sureties  on  a  receiver's  bond  are  not  precluded  from  showing  that 
they  are  not  liable,  and  that  an  account  and  settlement  made  by  the 
receiver  and  adjudged  to  be  true  is  based  on  moneys  received  and  col- 
lected by  him  prior  to  the  date  of  the  bond  on  which  their  names  ap- 
pear; and  they  may  be  allowed  to  show  that  moneys  coming  into  the 
receiver's  hands  since  the  execution  of  the  bonds  by  them  have  been 
accounted  for. 

APPEAL  FROM  DAVIESS  CIRCUIT  COURT. 

February  21,  1880. 

Opinion  by  Judge  Pryor: 

The  petition  alleges  that  the  commissioner,  Pegram,  was  ordered 
to  collect  the  money,  and  it  is  immaterial  whether  that  order  was 
made  before  or  after  the  execution  of  the  last  bond.  If  he,  as  re- 
ceiver, collected  the  money  after  these  appellants  became  liable,  and 
failed  to  pay  over,  they  should  answer  as  his  sureties  for  this  de- 
fault. It  is  distinctly  alleged  that  in  May,  1870,  he  collected  $4,200 
of  this  money,  and  has  failed  to  account  for  it.    The  only  question. 
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it  seems  to  us,  is:  Has  he  paid  it  over?  The  judgment  against 
Pegram  that  purports  to  be  a  judgment  on  a  settlement  of  his  ac- 
counts as  receiver  does  not  preclude  the  sureties  from  showing"  that 
they  are  not  liable  for  the  amount.  If  the  account  is  made  up  of 
moneys  collected  prior  to  the  date  of  the  bond  on  which  their  names 
appear,  there  is  no  reason  why  they  should  not  be  allowed  to  show 
that  all  the  moneys  collected  by  the  receiver  since  the  execution  of 
the  bonds  by  them  has  been  accounted  for. 

They  show  by  the  testimony  of  James  Weir  that  a  part  of  the 
money  collected  had  been  paid  to  him,  not  only  the  $1482,  but  other 
claims  that  are  set  forth  in  the  exhibit  filed  by  the  appellants.    While 
Weir  does  not  give  the  amounts  paid  to  him,  the  exhibit  filed  with 
the  answer  shows  that  he  received  certain  other  sums,  and  it  is  not 
denied  that  this  was  properly  paid  out ;  or,  if  there  is  such  a  denial, 
it  is  not  denied  that  it  was  paid  on  claims  and  to  claimants  who 
were  entitled  to  receive  it.     There  was  enough  proof  in  the  case 
to  go  to  the  jury  on  the  question  of  payment,  and  a  peremptory  in- 
struction should  not  have  been  given.    The  order  directing  the  in- 
stitution of  an  action  against  the  sureties  did  not  require  that  all 
should  be  sued.     The  received  had  the  right  to  sue  as  any  other 
litigant,  and  it  seems  to  us  the  only  defense  is :   Has  the  money  col- 
lected since  the  date  of  the  bond  been  accounted  for?    The  judg- 
ment against  Pegram  does  not  prevent  the  sureties  from  establish- 
ing that  fact.    It  is  manifest  that  the  receiver  has  made  nothing  out 
of  the  sale  of  the  principal's  estate,  and  we  see  no  reason  why  the 
action  is  not  properly  brought. 

Judgment  reversed  and  cause  remanded  for  further  proceedings. 

Owen  &  Ellis,  William  Lindsay,  for  appellants. 

Williams  &  Brozvn,  R.  W.  Slack,  for  appellee. 


N.  B.  Day  v.  G.  W.  Sewell. 

» 

Presiding  Officer  of  the  County  Court. 

The  judge  Is  the  presiding  officer  of  the  county  court,  when  such 
court  is  composed  of  the  judge  and  justices;  and  when  such  judge  is 
forced  to  leave  the  presiding  chair  and  one  of  the  justices  is  put  up 
to  preside,  the  action  of  such  court  then  taken  is  void  and  of  no  effect. 

APPEAL  FROM  BREATHITT  CIRCUIT  COURT. 

February  21,  1880. 
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Opinion  by  Judge  Cofer  : 

The  presiding  judge,  as  his  title  indicates,  is  the  presiding  officer 
of  the  county  court  when  composed  of  the  judge  and  justices,  and 
the  action  of  the  justices  in  compelling  Judge  Burnett  to  vacate 
the  chair,  and  putting  one  of  their  own  number  in  his  place,  and 
afterward  disposing  of  the  substitute  in  the  same  manner  because 
he  decided  contrary  to  their  wishes,  was  clearly  illegal. 

Judge  Burnett  presided  on  the  22nd  day  of  October,  1878,  and 
the  minutes  of  that  day  were  signed  by  him.  He  was  present  in 
court  on  the  next  day,  but  was  put  out  of  the  chair  by  the  illegal 
action  of  the  justices,  and  did  not  sign  the  minutes  of  that  day,  but 
they  were  signed  by  the  usurping  justice,  and  have  no  more  effect 
in  law  than  if  they  had  not  been  signed  at  all,  and  they  are  there- 
fore void.     Sec.  7,  Art.  17,  Chap.  28,  Gen.  Stat. 

The  only  valid  record,  that  of  the  proceedings  of  Oct.  22,  1878, 
shows  at  most  that  there  was  a  tie  vote  between  the  appellant  and 
appellee.  The  only  question  in  the  case  was  whether  the  appellee 
was  Jegally  entitled  to  the  office.    It  is  clear  that  he  was  not,  and 
when  the  court  had  so  decided  it  had  disposed  of  the  whole  case, 
and  the  intimation  in  the  judgment  that  Esq.  Minix  was  entitled  to 
vote,  and  that  the  appellant  was  not  entitled  to  hold  the  office  be- 
yond the  time  of  the  next  annual  court  of  claims,  was  no  more  than 
an  expression  of  the  opinibn  of  the  judge  upon  a  question  not  be- 
fore the  court.    The  appellant's  rights,  whatever  they  may  be,  were 
not  affected  by  that  part  of  the  opinion  of  the  court. 
Judgment  affirmed  on  the  original  and  cross-appeal. 
H.  C.  Lilly,  J.  &  J.  W.  Rodman,  for  appellant. 
A.  J.  James,  for  appellee. 


Edward  G.  Westcott  v.  Edward  H.  Maxwell,  et  al. 

Suit  to.  Set  Aside  Conveyance  of  Real  Estate. 

Where  real  estate  is  conveyed  by  the  wife  for  no  other  consideration 
than  as  a  token  of  her  purpose  to  reform,  and  after  the  marital  rela- 
tion and  the  cause  of  the  husband's  shame  and  mortification  are  en- 
tirely removed,  such  conveyance  will  be  set  aside. 

APPEAL  FROM  KENTON  CHANCERY  COURT. 

February  21,  1880. 
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Opinion  by  Judge  Pryor: 

The  claim  of  the  husband  to  the  property  conveyed  him  by  the 
wife,  for  no  other  consideration  than  as  a  token  of  her  purpose  to 
reform,  does  not  strike  the  mind  of  the  chancellor  as  being  alto- 
gether meritorious,  and  particularly  after  the  marital  relation  has 
been  severed,  and  the  cause  of  the  husband's  shame  and  mortifica- 
tion, conceding  his  statement  to  be  true,  entirely  removed.  It  may 
be  difficult  for  counsel,  by  reason  of  his  zeal  for  his  client,  to  realize 
the  position  in  which  the  latter  is  placed  by  a  defense  that  both  in 
a  legal  and  moral  point  of  view  must  determine  this  case  adversely 
to  him. 

We  can  only  try  this  cause  upon  the  record  as  we  find  it,  and 
the  more  the  defense  is  examined  the  stronger  the  inclination  to 
annul  the  conveyances  made  by  the  wife  of  the  property  in  con- 
troversy. The  only  objection  really  urged  by  counsel  is  the  language 
used  in  the  opinion  that  reflects  on  the  conduct  of  his  client,  and 
while  the  appellant  may  be  all  that  is  claimed  for  him  by  those 
who  know  him  best,  this  court  must  speak  alone  from  the  facts  de- 
veloped by  the  record.  Being  convinced  as  to  the  correctness  of 
the  conclusion  reached  the  petition  is  overruled. 

The  opinion  has  been  modified  by  the  erasure  of  certain  words 
that  in  the  opinion  of  counsel  reflect  too  severely  on  the  appellant. 

M.  J.  Dudley,  for  appellant. 

Stevenson  &  O'Hara,  for  appellees. 


Frank  Williams  v.  Samuel  B.  Merrifield,  et  al. 

Appeals. 

No  appeal  lies  from  an  order  sustaining  a  demurrer,  unless  It  is 
followed  by  a  judgment  in  its  nature  final. 

APPEAL  FROM  NELSON  CIRCUIT  COURT. 

February  26,  1880. 

Opinion  by  Judge  Cofer: 

No  appeal  lies  from  an  order  sustaining  a  demurrer,  unless  it  is 
followed  by  a  judgment  in  its  nature  final.  Until  such  a  judgment 
is  rendered  this  court  has  no  jurisdiction. 

Wherefore  the  appeal  is  dismissed. 

John  A.  Fulton,  J.  W.  Thomas,  for  appellant. 

Muir  &  Wickliffe,  for  appellees. 
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H.  S.  Lyter  v.  City  of  Louisville. 

Improvement  Contract. 

Where  a  contract  for  a  public  improvement  is  entered  Into,  but  on 
account  of  high  water  not  completed  within  the  time  agreed  upon, 
but  the  city  permitted  its  completion  after  the  time  when  it  should 
have  been  completed,  and  received  it  from  the  contractor,  the  city  is 
liable  for  the  contract  price. 

APPEAL.  FROM  LOUISVILLE  CHANCERY  COURT. 

February  28,  1880. 

Opinion  by  Judge  Pryor: 

The  specifications  defining  the  nature  of  the  work  and  made  part 
of  the  contract  provide  that  no  allowance  will  be  made  for  caving 
or  sliding  unless  it  is  caused  by  some  alteration  by  the  city  engineer 
in  the  depth  or  width  of  the  trench,  and  not  by  the  peculiarity  of  the 
soil.  For  any  extra  work  the  engineer's  estimate  of  the  cost  and  ten 
per  cent,  added  is  the  amount  to  which  the  appellant  is  entitled.  By 
the  terms  of  the  contract  the  appellant  undertook  to  complete  the 
work  within  ninety  days,  unless  further  time  should  be  given  him  by 
the  city  authorities.  It  was  certainly  contemplated  by  all  parties 
when  the  contract  was  made  that  the  time  for  fulfilling  it  was  ample, 
and  but  for  the  prevention  of  its  execution  by  the  sudden  or  unex- 
pected rise  in  the  river  it  perhaps  would  have  been  completed  within 
the  time  limited  by  the  contract. 

The  city,  however,  permitted  its  completion  after  the  time  had 
elapsed,  and  received  it,  as  it  now  contends  under  the  contract,  and 
there  is  no  reason  why  appellant  should  not  recover  if  the  city  has 
failed  to  pay  him.  Much  of  the  work  had  been  done  by  appellant 
within  the  ninety  days,  but  by  reason  of  the  cessation  of  the  work 
made  necessary  by  the  high  water  there  was  no  labor  performed  un- 
der the  contract  from  November,  1873,  until  June,  1874;  and  when 
the  appellant  began  his  work  in  June  he  found  the  trenches  filled 
with  sand,  the  sides  or  banks  of  the  trenches  fallen  in,  so  as  to  re- 
quire much  labor  and  a  considerable  expenditure  of  means  to  place 
the  work  in  the  condition  it  was  in  November,  1873. 

It  is  insisted  that  much  of  this  extra  labor  was  caused  by  permit- 
ting the  water  from  Paddy's  Run  to  escape  through  this  sewer  so  as 
to  drain  a  large  area  of  ground,  and  that  this  constant  flow  of  water 
caused  the  banks  to  cave  in  and  additional  excavation  necessary. 
33 
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That  this  fact  contributed  to  increase  the  labor  and  expenditure  by 
appellant  we  think  is  established,  but  that  much  of  the  extra  labor; 
was  caused  by  the  overflow  from  the  river,  and  the  springs  that! 
made  their  appearance  within  the  sewer,  and  the  washings  caused 
by  the  rains  during  the  winter  and  spring,  is  equally  certain,  and  the  ! 
appellant  having  received  cost  for  this  extra  labor  and  ten  per  cent.  ! 
added  we  cannot  well  see  why  he  should  complain.    The  extra  ex-  ; 
cavation  and  other  work  was  not  the  result  of  any  alteration  made  by  j 
the  city  or  its  engineer,  but  was  caused  by  the  washings  through   ! 
and  in  the  sewer,  after  the  work  had  ceased  in  the  fall  of  1873.     This   j 
made  the  extra  work  and  extra  excavation  necessary,  and   as  the 
misfortune  caused  by  the  high  water  has  resulted  in  loss  to  both  par- 
ties, although  the  city  may  by  its  action  have  increased  the  amount    j 
of  labor  necessary  to  its  completion,  we  think  the  appellant  has  been    ' 
fully  compensated  by  the  payment  to  him  of  the  value  of  his  labor 
and  ten  per  cent,  added.    If  there  had  been  no  rise  in  the  river,  or    ! 
the  springs  had  not  made  their  appearance  and  injured  the  work 
within  the  ninety  days,  it  would  have  been  the  duty  of  the  contractor 
to  have  still  complied  with  his  contract  without  extra  compensation, 
and  when  the  time  for  completing  the  work  has  expired,  and  he  re- 
ceives this  extra  compensation  based  on  the  idea  that  the  city  con- 
tributed to  produce  the  loss,  we  think  he  has  received  all  that  he  is 
entitled  to  in  this  particular.    It  appears,  however,  that  in  the  execu- 
tion  of  this  work  the  appellant  purchased  14,000  feet  of  dimension 
lumber  at  the  price  of  $65  per  thousand,  and  that  the  lumber  was 
hauled  on  the  ground  to  be  used  in  making  an  apron  for  the  sewer. 

The  specifications  provided  for  this  lumber,  and  it  seems  to  be 
useless  for  any  other  purpose.    The  city  dispensed  of  the  white  oak 
apron  and  substituted  another,  leaving  the  timber  on  the  ground,  and 
of  little,  if  any,  value  to  the  appellant.    Although  the  city  had  the 
right  to  change  the  work  in  the  mode  of  its  execution,  it  was  too 
late  after  the  lumber  had  been  hauled  upon  the  ground  to  say  to  the 
appellant  we  will  dispense  with  the  lumber  and  you,  the  contractor, 
are  entitled  to  no  compensation.    It  should  have  been,  and  must  be 
regarded  (the  delivery  of  this  lumber)  as  a  part  execution  of  the 
work,  as  much  so  as  if  the  city  had  ordered  the  white  oak  apron 
taken  up  after  it  had  been  laid  in  the  trench ;  and  while  the  change 
may  have  been  proper,  with  the  right  on  the  part  of  the  city  to  make 
the  alteration,  it  must  pay  the  appellant  the  damages  he  has  sus- 
tained.   The  lumber  is  the  property  of  the  city,  and  its  value  should 
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be  accounted  for  to  the  appellant.  This  is  $900  with  interest  from 
the  filing  of  the  petition.  There  is  no  dispute  but  that  the  lumber 
was  dispensed  with,  and  that  it  was  left  on  the  grounds ;  or  if  not, 
the  testimony  is  conclusive  on  this  point. 

We  see  nothing  in  this  case  authorizing  any  damages  for  the  ap- 
pellant other  than  the  value  of  the  lumber.  He  received  upwards  of 
$4,000  for  extra  work,  and  in  this  sum  is  included  $864  for  sloping 
banks  and  opening  trench. 

The  judgment  is  reversed  and  cause  remanded  with  directions  to 
enter  a  judgment  for  the  appellant  for  $900  with  interest  from  the 
date  of  filing  this  petition. 

Russell  &  Helm,  for  appellant.     T.  L.  Bennett,  for  appellee. 


Cincinnati  Southern  R.  Co.  v.  J.  F.  Miller. 

Contributory  Negligence. 

It  is  not  every  act  of  contributory  negligence  that  will  prevent  one 
from  maintaining  an  action  for  an  injury  received;  such  negligence 
will  not  prevent  the  plaintiff  from  recovering,  unless  but  for  such 
negligence  the  injury  would  not  have  occurred,  or  if  the  defendant,  by 
the  exercise  of  ordinary  care,  could  have  avoided  the  consequence  of 
plaintiff's  negligence. 

Instructions. 

The  court  is  not  required  to  instruct  on  an  issue  not  raised  by  the 
pleadings,  nor  on  a  state  of  facts  not  disclosed  by  the  evidence  in  a 
given  case. 

Doty  of  Railroad  Company  to  Avoid  Injury. 

The  failure  of  the  owner  of  animals  to  exercise  ordinary  care  to  pre- 
vent their  Injury  will  not  exonerate  a  railroad  company  from  exercis- 
ing ordinary  care  to  protect  such  animals  thus  endangered. 

Evidence. 

The  provisions  of  Sec.  5  of  Chap.  57  of  the  Oen.  Stat,  -of  Ken- 
tucky, providing  that  the  killing,  or  damaging  of  animals  by  railroad 
cars  shall  be  prima  facie  evidence  of  negligence,  means  that  such 
killing,  etc.,  shall  be  prima  facie  evidence  of  that  degree  of  negligence 
necessary  to  render  the  company  liable,  and  that  this  presumption 
may  be  overcome  by  proving  either  no  negligence  or  a  lower  degree 
than  Is  required  to  fix  liability  in  the  particular  case. 


APPEAL  FROM  KENTON  CIRCUIT  COURT. 

March  2,  1880. 
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Opinion  by  Judge  Hines: 

This  action  was  brought  under  Sees.  4  and  5,  Chap.  57.  Gen.  Stat.j 
to  recover  the  value  of  a  cow  killed  by  an  engine  drawing  a  train  of! 
freight  cars.    Those  sections  are : 

Fourth  Section:  "All  railroad  companies  in  this  commonwealth 
shall  pay  full  damages  to  the  owners  of  horses  and  other  stock  they 
may  negligently  or  carelessly  kill  or  damage,  by  their  cars  or  agents, 
along  said  roads  or  its  branches,  within  said  commonwealth." 

Fifth  Section :  "The  killing  or  damaging  of  any  horses  or  other 
stock,  by  the  cars  along  said  roads  or  branches,  shall  be  prima  facie 
evidence  of  carelessness  and  negligence  of  said  company." 

Counsel  for  appellant  insist  that  the  law  as  to  contributory  negli- 
gence was  not  properly  given  to  the  jury.  The  following  is  the  in- 
struction given  on  that  point : 

"If  the  jury  believe  from  the  evidence  that  the  plaintiff,  by  his 
own  fault  or  negligence,  permitted  his  cows  to  wander  or  stray  from 
his  own  land  and  on  the  track  of  the  road  outside  of  his  own  farm, 
and  thereby  contributed  to  the  injury  complained  of,  then  they  should 
find  for  the  defendant,  unless  they  believe  that  the  employes  in  charge 
of  the  train,  after  discovering  her  on  the  track,  could,  by  the  exer- 
cise of  ordinary  care,  have  stopped  the  train  and  avoided  the  injury, 
etc." 

This  instruction  was  given  at  the  instance  of  appellant,  and  then 
counsel  for  appellant  asked  the  court  to  tell  the  jury  that,  in  case  of 
such  contributory  negligence  as  indicated  in  the  instruction  quoted, 
there  could  be  no  recovery  unless  the  employes  in  charge  of  the  train 
were  guilty  of  gross  negligence.  This  the  court  refused,  and  com- 
plaint is  now  made  that  this  is  grounds  for  reversal. 

It  is  said  in  Sullivan's  Adm'r  v.  Louisville  Bridge  Co.,  9  Bush.  81. 
that  it  is  not  every  act  of  contributory  negligence  that  prevents  one 
from  maintaining  an  action  for  an  injury  received.  Such  negligence 
will  not  prevent  the  plaintiff  from  recovering,  unless  for  this  negli- 
gence the  injury  would  not  have  occurred,  or  if  the  defendant  by 
the  exercise  of  ordinary  care  could  have  avoided  the  consequence  of 
plaintiff's  negligence.  The  same  rule  is  laid  down  in  Jacob's  Adm'r 
v.  L.  &  N.  R.  Co.,  10  Bush  263. 

Under  the  statute  upon  which  this  action  is  based  the  company  is 
made  liable  for  injuries  resulting  to  stock  from  any  degree  of  negli- 
gence on  the  part  of  those  having  the  train  in  charge,  and  the  failure 
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>£  the  owner  of  the  stock  to  exercise  ordinary  care  in  regard  to  it 
)y  reason  of  which  the  danger  of  loss  is  increased  will  not  exonerate 
the  company  from  exercising  ordinary  care  to  protect  the  stock  thus 
endangered.  If  the  stock  had  been  wilfully  placed  in  danger  for  the 
purpose,  on  the  part  of  the  owner,  of  having  it  destroyed,  and  but 
for  which  the  injury  would  not  have  resulted,  a  different  rule  would 
apply.  But  such  a  case  is  not  presented  by  the  record,  and  we  cannot, 
therefore,  speculate  upon  cases  of  criminal  neglect  or  wilful  wrong 
that  may  arise  under  the  statute,  as  nothing  of  that  character  is  set 
up  in  the  pleadings. 

It  is  also  insisted  that  the  court  erred  in  neglecting  to  instruct  the 
jury  as  to  the  law  applicable  to  a  state  of  case  arising  under  Sec.  2, 
Chap.  57,  Gen.  Stat.    That  section  reads :    "If  by  the  locomotives  or 
cars  of  a  railroad  company,  cattle  or  other  stock  shall  be  killed  or  in- 
jured on  the  track  of  said  road  adjoining  the  lands  belonging  to  or 
\r  the  occupation  of  the  owner  of  such  cattle  or  stock,  who  has  not 
received  compensation  for  fencing  said  land  along  said  road,  the  loss 
shall  be  divided  between  the  railroad  company  and  the  owner  of  such 
cattle  or  stock,  unless  the  killing  or  injury  arose  from  the  wilful  act, 
or  carelessness,  or  negligence  of  the  agents  or  servants  of  such  com- 
pany, in  which  case  the  whole  loss  shall  be  paid  by  such  company. 

The  pleadings  as  well  as  the  evidence  show  that  the  cow  was  not 
killed  on  the  track  of  the  road  adjoining  the  lands  belonging  to  the 
owner  of  the  cow ;  but  even  if  the  evidence  showed  this  fact  the 
pleadings  would  not  authorize  the  right  of  recovery  to  be  measured 
by  this  section.    No  issue  was  tendered  or  formed  as  to  the  owner- 
ship or  occupancy  of  the  land,  or  as  to  whether  the  injury  was  in- 
flicted while  the  cow  was  on  the  road  adjoining  the  lands  of  plaintiff. 
Construing  these  three  sections  of  the  statute  together  the  law 
seems  to  be  that  when,  by  the  ordinary  negligence  of  the  company, 
stock  is  killed  on  the  road  adjoining  the  land  of  the  owner  of  the 
stock,  who  has  received  no  compensation  for  fencing,  the  loss  must 
be  borne  equally  by  the  company  and  by  the  owner  of  the  stock ;  but 
where  the  killing  under  such  circumstances  is  the  result  of  the  wilful 
or  gross  negligence  of  the  company  the  owner  of  the  stock  is  enti- 
tled to  the  full  value.    If  the  killing  should  occur  elsewhere  than  on 
the  road  adjoining  the  land  of  the  owner  of  the  stock  the  company  is 
liable  for  ordinary  negligence.     The  provision  of  the  fifth  section 
that  the  fact  of  killing  shall  be  prima  facie  evidence  of  negligence, 
means  simply  that  it  shall  be  prima  facie  evidence  of  that  degree  of 
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negligence  necessary  to  render  the  company  liable,  and  that  this  pre- 
sumption may  be  overcome  by  proving  no  negligence  or  a  lower  de- 
gree than  is  required  to  fix  liability  in  the  particular  case. 

The  evidence  was  sufficient  to  support  the  verdict.  There  was 
conflicting  evidence  as  to  whether  any  signal  was  given  by  those  in 
charge  of  the  train,  and  as  to  whether  the  train  could  have  beeu 
checked  in  time  to  prevent  the  injury,  and  whatever  the  weight  of 
the  evidence  may  be  the  verdict  is  not  flagrantly  against  it. 

Judgment  affirmed. 

C.  B.  Simrall,  for  appellant.    Simmons  &  Schmidt,  for  appellee. 


Sallie  McGuire's  Ex'r  v.  J.  J.  Robinson's  Adm'r,  et  al. 

Liens  on  Real  Estate. 

Notes  secured  by  one  lien  in  the  same  conveyance  have  no  priority 
1      the  one  over  the  other.    There  is  no  equity  in  giving  one  lienholder 
a  preference  over  another  in  such  a  case. 

Parties  to  an  Appeal. 

An  appellant  may  prosecute  his  appeal  as  against  one  or  more  of 
the  parties  to  the  record,  but  if  he  fails  to  make  the  proper  parties,  the 
remedy  is  by  motion  to  dismiss  the  appeal. 

APPEAL  FROM  GALLATIN  CIRCUIT  COURT. 

March  2,  1880. 

Opinion  by  Judge  Pryor  : 

The  authorities  relied  on  by  counsel  in  support  of  the  view  favor- 
able to  appellant  have  not  been  sanctioned  by  any  adjudication  of 
this  court. 

The  doctrine  is  that  notes  secured  by  one  lien  in  the  same  convey- 
ance have  no  priority  the  one  over  the  other,  and  in  this  case,  the 
personal  liability  of  Robinson  being  gone  as  assignee  of  the  note, 
there  is  no  equity  in  giving  one  lienholder  a  preference  over  another. 
This  doctrine  has  been  repeatedly  recognized  by  this  court,  and  now 
forms  a  part  of  the  civil  procedure  of  the  state  regulating  the  en- 
forcement of  liens.  Sec.  694,  Civil  Code ;  BroadweU  v.  King,  3  B. 
Mon.  449 ;  Burrus  v.  Roulhac's  Adm'x,  2  Bush  39 ;  Lewis  v.  Pusey, 
8  Bush  615.  It  is  only  the  appellees  who  can  pray  a  cross-appeal,  and 
then  against  the  appellant.  It  does  not  follow  that  because  one  is  a 
party  to  the  record  below  that  he  becomes  a  party  here.    The  appel- 


1 88a]  Long  v.  Long.  519 

lant  may  see  proper  to  prosecute  his  appeal  as  against  one  or  more 
of  the  parties  to  the  record,  and  if  he  fails  to  make  the  proper  parties, 
remedy  is  by  motion  to  dismiss. 

Judgment  affirmed  and  cross-appeal  dismissed. 

/.  /.  Landrum,  Strother  &  Orr,  for  appellant. 

Hallam  &r  Gordon,  Winslows,  for  appellees. 


James  J.  Long  v.  B.  F.  Long,  et  al. 

Conveyance  of  Real  Estate  by  Boundary. 

Where  the  contract  of  sale  of  real  estate  is  a  purchase  by  the 
boundary,  and  the  quantity  of  land  is  by  the  vendor  and  vendee  esti- 
mated to  contain  a  designated  number  of  acres,  not  with  a  view  to 
make  the  number  of  acres  a  matter  of  importance,  the  sale  is  based 
on  the  boundary  and  not  upon  its  estimated  area. 

APPEAL  FROM  OWEN  CIRCUIT  COURT. 

March  2,  1880. 

Opinion  by  Judge  Cofer  : 

The  plaintiff  alleged  that  "the  contract  was  a  purchase  by  the 
boundary,  and  the  quantity  was  by  the  said  B.  F.  and  James  Long, 
(vendors)  and  the  defendant,  Jas.  J.  Long  (vendee),  estimated  to 
contain  66  acres,  3  roods  and  one  pole." 

This  brings  the  case  within  the  second  class  of  sales  in  gross  as 
defined  in  Harrison  v.  Talbot,  2  Dana  258.  The  sale  is  alleged  to 
have  been  by  the  boundary,  and  the  quantity,  by  estimation,  was 
mentioned,  if  not  by  way  of  description,  merely  incidentally  and  not 
with  any  view  to  make  the  number  of  acres  a  matter  of  any  impor- 
tance. The  price  was  fixed  in  view  of  the  boundary,  and  not  upon 
an  estimate  of  the  number  of  acres  contained  in  it.  The  sale  was 
based  on  the  boundary  and  not  upon  its  estimated  area. 

Judgment  reversed  and  cause  remanded  with  directions  to  dismiss 
the  petition. 

£.  E.  Settle,  for  appellant.    H.  P.  Montgomery,  for  appellees. 


H.  C.  Davis  v.  Frank  Rains,  et  al. 
Hovation. 

When  one  person  is  indebted  to  another  on  account  and  after  his 
death  his  widow  executed  to  the  creditor  a  due  bill  for  the  amount  of 
the  debt,  antedating  it  to  the  time  of  its  creation,  it  amounts  to  a  com- 
plete novation  and  releases  the  estate  of  the  debtor. 
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Conveyance  by  Married  Woman,  the  Husband  not  Joining. 

A  married  woman  conveys  no  title  by  a  deed  in  which  her  husband 
does  not  join. 


APPEAL  FROM  WHITLEY  CIRCUIT  COURT. 

March  2,  1880. 

Opinion  by  Judge  Hines  : 

It  appears  that  in  September,  1862,  Canada  Gains  was  indebted  to 
Frank  Rains  in  a  certain  sum  of  money,  due  on  account,  and  that 
after  the  death  of  Canada  Gains  his  widow,  Rebecca  Gains,  executed 
to  Rains  a  due  bill  for  the  amount  of  this  debt,  antedating  it  to  the 
time  of  its  creation.  This  was  a  complete  novation,  and  certainly,  so 
far  as  the  estate  of  Canada  Gains  is  concerned,  released  it.  Whether 
the  estate  of  Rebecca  Gains,  if  any,  would  be  liable  we  need  not  con- 
sider, as  the  pleadings  present  no  such  question. 

The  conveyance  of  the  land  by  Lucinda  Perkins  to  the  appellant 
and  his  wife  gave  no  title.  At  the  time  of  the  conveyance  Mrs.  Per- 
kins was  a  feme  covert  and  could  not,  therefore,  convey  whatever 
title  she  had  without  joining  with  her  husband  in  the  conveyance. 
The  personal  property  set  aside  to  the  widow  on  the  death  of  her 
husband  became  hers  to  do  as  she  pleased,  and  whether  set  aside  or 
not  the  property  exempt  from  distribution  became  hers. 

The  possession  of  Davis  and  wife,  though  the  deed  under  which 
they  hold  is  void,  gives  them  title  against  all  persons  but  the  true 
owner,  and,  therefore,  such  an  interest  as  entitles  them  to  prosecute 
the  appeal. 

Judgment  reversed  and  cause  remanded  with  directions  for  fur- 
ther proceedings  consistent  with  this  opinion. 

R.  D.  Hill,  for  appellant.    John  Smith,  for  appellees. 


C.  Dudley  v.  J.  J.  B.  Hilliard,  et  al. 
M.  C.  W.  Black,  et  al.  v.  Same. 

Names  of  Parties. 

The  omission  of  one  of  the  initials  of  a  defendant's  name  in  a  sum- 
mons is  not  such  a  defect  as  to  excuse  him  from  appearing  to  an  ac- 
tion or  invalidate  the  judgment  afterward  entered. 
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Effect  of  Antenuptial  Contract. 

Where  the  purpose  of  an  antenuptial  contract  is  to  exclude  the 
husband  from  participation  in  the  wife's  property,  and  when  a  trustee 
Is  appointed  thereunder,  but  by  its  terms  she  reserves  the  right  to  the 
entire  income  from  the  property,  and  may  direct  her  trustee  to  sell 
and  convey  her  real  estate  and  invest  the  income  or  proceeds  in  other 
property,  to  be  held  by  such  trustee  upon  the  same  terms,  and  when 
she  has  the  power  under  such  contract  to  direct  her  trustee  in  every 
move  he  is  to  take,  she  has  all  the  power  over  the  estate  that  she 
would  have  had  if  she  had  remained  unmarried,  and  may  mortgage 
the  property  to  raise  money  if  she  so  desires. 

APPEAL  FROM  LOUISVILLE  CHANCERY  COURT. 

March  4,  1880. 

Opinion  by  Judge  Pryor  : 

There  is  nothing  on  the  face  of  the  record  occurring  before  judg- 
ment indicating  that  the  appellant,  Mrs.  Black,  was  a  married  woman 
at  the  date  of  the  execution  of  the  notes,  or  at  the  institution  of  the 
action,  and,  she  having  received  the  money  of  the  appellees  and  used 
it  for  her  own  purposes,  the  chancellor  would  be  reluctant  to  open 
the  case  in  order  that  she  might  avoid  the  effect  of  the  judgment. 
The  appellees  had  the  right  to  presume  that  she  was  competent  to 
enter  into  such  business  transactions,  and  when,  in  order  to  effect  a 
negotiation  that  enabled  her  to  raise  the  money,  she  informed  the 
broker  that  she  had  been  divorced  from  her  husband,  and  obtained 
the  loan  upon  that  representation,  the  chancellor  should  decline  to 
listen  to  an  application  for  a  new  trial  for  the  purpose  of  affording 
her  any  relief,  and  so  far  as  she  is  interested  the  judgment  against 
her  must  stand. 

The  appellant  had  notice  of  the  pendency  of  the  original  action, 
was  properly  summoned  and  failed  to  answer,  and,  although  her  full 
name  is  not  given  in  the  summons  on  the  cross-petition  of  Graham, 
the  omission  of  one  of  the  initials  of  her  name  does  not  invalidate 
the  judgment.  She  was  summoned  in  conjunction  with  her  trustee, 
and  if  she  had  any  defense  should  have  answered.  Nor  is  there  any 
reason  why  the  word  "days"  should  not  be  supplied  in  the  blank 
found  in  the  mortgage,  as  such  was  evidently  the  plain  intent  of  the 
instrument,  so  much  so  as  not  to  require  an  averment  of  a  mistake 
or  omission. 

The  question  presented  in  this  case  by  the  purchaser  is  more  diffi- 
cult of  solution.    That  the  principal  object  in  view  by  Mrs.  Black 
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when  entering  into  the  antenuptial  contract  was  to  secure  to  herself 
the  property  to  the  exclusion  of  the  husband  is  evident;  and  in  the 
attempt  to  thus  secure  it  she  has  provided  that  in  a  certain  contin- 
gency the  property  is  to  pass  to  her  children  in  the  manner  provided 
by  the  agreement.    She  has  the  right  to  the  use  and  enjoyment  of 
the  entire  income  of  the  estate,  and  may  further  direct  her  trustee 
in  writing  to  sell  and  convey  this  estate  and  invest  the  proceeds,  to 
be  held  on  the  same  trusts  herein  created;  likewise,  any  property, 
real  or  personal,  purchased  therewith,  together  with  like  power  to 
sell  and  invest,  or  otherwise  dispose  of  the  purchase-money  arising 
from  any  sales  from  time  to  time,  etc.    She  may  also  at  any  time 
invest  any  income  from  said  property  to  be  held  in  trust,  etc. 

In  contemplation  of  this  marriage  the  grantor  was  executing  an 
instrument  under  which  she  could  control  the  principal  of  her  estate 
through  the  intervention  of  a  trustee,  and  also  the  income  as  against 
any  claim  of  the  husband  and  without  regard  to  his  marital  rights. 
She  could  order  the  real  estate  sold  and  reinvestments  made  under 
the  same  trust,  with  like  power  to  sell  and  reinvest  or  otherwise  dis- 
pose of  the  purchase-money  arising  from  any  sale  from  time  to  time. 
She  had  all  the  power  over  the  estate  that  she  would  have  had  if  a 
feme  sole,  except  her  action  in  the  present  case  was  through  the  in- 
tervention of  a  trustee.  She  could  make  the  trustee  sell,  require  him 
to  reinvest,  or  otherwise  dispose  of  the  money.  If  she  had  all  this 
power  over  it  we  see  no  reason  why  the  right  to  mortgage  the  prop- 
erty to  raise  money  did  not  exist.  If  by  the  terms  of  the  conveyance 
or  contract  she  could  dispose  of  the  money  arising  from  the  proceeds 
of  sale,  we  see  no  reason  for  withholding  from  her  the  right  to  mort- 
gage the  real  estate  to  raise  the  money. 

A  fair  and  legitimate  construction  of  the  contract  vested  in  Mrs. 
Black  the  right  to  own  and  control  the  property  and  its  proceeds  in- 
dependently of  her  husband  as  long  as  she  lived,  and  having  secured 
this  right  the  further  purpose  was  to  exclude  him  from  any  interest 
after  her  death.  The  right  is  then  reserved  to  the  grantor  to  dispose 
of  all  her  estate  by  last  will  and  testament,  and,. in  the  event  she 
makes  no  will  or  directs  any  other  disposition  of  the  property,  it  is  to 
pass  to  her  children  in  the  manner  provided  by  the  conveyance.  The 
fact  that  her  children  may,  upon  a  certain  contingency,  take  under 
the  conveyance  is  not  consistent  with  the  right  of  the  mother  to  dis- 
pose of  the  property.  The  purpose  of  the  wife  in  entering  into  the 
contract  is  manifest,  the  whole  object  being  to  give  her  the  use,  con- 
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trol  and  disposition  of  the  property,  regardless  of  her  husband,  with- 
out limitation  or  restriction,  and  the  trustee  is  invested  with  no  other 
right  than  to  act  as  required  by  the  beneficiary,  Mrs.  Black. 

The  power  to  sell  and  convey  does  not  necessarily  imply  the  right 
to  mortgage,  but  on  the  contrary  this  right  does  not  exist  unless 
such  is  the  manifest  intention  of  the  parties  to  be  gathered  from  the 
entire  writing.    But  where  one  is  the  absolute  owner,  whether  of 
general  or  separate  estate,  with  the  power  to  sell  or  to  direct  a  sale 
and  invest  the  proceeds,  or  otherwise  dispose  of  the  purchase-money, 
we  see  nothing  to  prevent  the  execution  of  a  mortgage,  or  any  other 
disposition  of  the  property  that  the  parties  may  see  proper.    This 
entire  estate,  as  we  construe  the  conveyance,  is  at  the  entire  disposal 
of  Mrs.  Black.    She  could  use  and  enjoy  the  realty,  sell  or  mortgage 
it,  because  no  one  else  had  any  interest  in  it,  and  by  the  express  terms 
of  the  agreement  the  husband  had  no  power  to  control  its  disposi- 
tion.   The  wife  did  not  intend  to  restrict  her  right  to  dispose  of  this 
estate  or  to  relinquish  any  interest  whatever  in  it,  either  in  favor  of 
the  trustee  or  the  children.    The  trustee  is  invested  with  the  mere 
naked  title,  and  holds  the  property  subject  to  be  disposed  of  at  the 
will  of  the  cestui  que  trust.    The  manifest  object  of  the  conveyance 
was  to  exclude  the  husband,  but  in  no  wise  to  restrict  the  rights  of 
the  wife ;  and  such  being  the  proper  and  legitimate  construction  of 
tfie  conveyance,  the  judgment  must  be  affirmed  oh  both  appeals. 
Russell  &  Helm,  for  Dudley. 
P.  B.  Muir,  D.  J.  Heyman,  A.  A.  Stoll,  for  Black. 
E.  W.  C.  Humphrey,  William  E.  McAffee,  for  appellees. 


George  W.  Ditzler,  et  al.,  v.  George  W.  Smithers,  et  al. 

Mental  Capacity  of  Testator. 

When  mental  capacity  is  the  issue  tried  by  a  jury,  and  there  is 
much  evidence  on  both  sides  and  a  verdict  reached,  and  on  a  second 
trial  before  the  judge  the  same  conclusion  is  reached,  the  Court  of 
Appeals  will  not  reverse  on  the  weight  of  the  evidence. 

Objection  to  Deposition. 

It  is  too  late  to  object  to  the  reading  of  a  deposition  when  not  made 
until  after  the  trial  commenced.. 

APPEAL  FROM  JEFFERSON  COURT  OF  COMMON  PLEAS. 

March  4,  1880. 
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Opinion  by  Judge  Pryor  : 

In  so  far  as  the  proof  of  the  execution  of  the  will  in  controversy 
is  concerned,  it  is  shown  by  the  testimony  of  Wilhoit,  one  of  the  at- 
testing witnesses,  that  the  paper  was  attested  by  himself  and  Colonel 
Steele  at  the  same  time.    The  witness,  D.  M.  Rodman,  gives,  in  sub- 
stance, the  testimony  of  Colonel  Steele  on  the  former  trial.    He  is 
uncertain  whether  Colonel  Steele  stated  that  the  devisor  made  her 
mark  or  wrote  her  name,  but  he  does  recollect  that  Steele  stated  that 
he  was  present  and  attested  the  paper  in  the  presence  of  the  devisor 
and  at  her  instance.    This  witness  gives  many  of  the  details  of  the 
conversation  between  Colonel  Steele  and  the  devisor  as  stated  by  the 
Colonel  on  the  former  trial,  and  the  testimony  offered  as  to  the  exe- 
cution of  the  paper  was,  in  our  opinion,  all  that  could  have  been  re- 
quired. 

The  only  question  really  involved  in  the  case  was  as  to  the  mental 
capacity  of  the  devisor  at  the  date  of  its  execution.    On  that  subject 
many  witnesses  have  testified  pro  and  con,  and  on  this  conflict  of 
testimony  the  jury  had  passed  by  their  verdict  on  a  former  hearing, 
and  when  the  present  trial  was  had,  the  judge  selected  to  try  the 
law  and  facts  has  rendered  a  similar  judgment,  and  this  court  will 
not  disturb  it.    It  is  to  be  presumed  that  the  judge  only  considered 
the  testimony  that  was  competent  and  relevant  to  the  issue.    He  was 
fully  able  to  make  the  proper  discernment,  and  strike  from  his  mind 
all  the  testimony  that  had  no  bearing  on  the  issue  presented,  or  that 
was  otherwise  incompetent.     The  objection  to  the  reading  of  the 
deposition  of  Emma  Brown  came  too  late.     It  was  not  made  until 
after  the  trial  commenced,  and  therefore  cannot  be  considered  by 
this  court. 

If  Rodman's  testimony,  as  to  the  execution  of  the  will,  was  out  of 
the  case  we  think  the  proof  of  its  execution  was  fully  established  by 
the  other  subscribing  witness,  who  says  that  Steele  and  himself  at- 
tested the  paper.  That  the  devisor  acknowledged  the  paper  to  be  her 
will  clearly  appears,  and,  the  witness  having  attested  it,  the  presump- 
tion necessarily  arises  that  the  signature  of  the  devisor  was  there  at 
the  time  or  had  been  sighed  prior  to  its  attestation. 

The  judgment  below  must  be  affirmed. 

F.  T.  Fox,  Jr.,  P.  B.  Muir,  for  appellants. 

French  &  Harzvood,  for  appellees. 
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City  of  Paris  v.  James  McIntyre. 


City  Taxes  on  Agricultural  Lands. 

Courts  cannot  declare  unconstitutional  an  act  of  the  legislature  ex- 
tending the  boundary  of  a  city  upon  the  mere  supposition  as  to  the 
impolicy  of  such  extension.  Before  courts  will  do  so  there  must  be 
shown  to  be  a  plain  violation  of  the  constitution  providing  that  pri- 
vate property  shall*  not  be  taken  for  public  purposes  without  just 
compensation. 

Sufficiency  of  Petition. 

Where  a  plaintiff  seeks  to  enjoin  the  collection  or  levy  of  taxes  by 
a  city  on  real  estate  annexed  to  and  within  city  boundaries,  his  peti- 
tion must  state  facts  sufficient  to  show  that  the  lands  are  used  ex- 
clusively for  agricultural  purposes,  and  manifest  that,  from  the  char- 
acter of  the  surrounding  population,  the  property  could  not  receive 
any  benefits  from  the  extension  of  the  city  government  over  it. 

APPEAL  FROM  BOURBON  CIRCUIT  COURT. 

March  4,  1880. 

Opinion  by  Judge  Hines: 

This  action  was  brought  to  restrain  the  collection  of  a  municipal 
tax,  for  general  purposes,  upon  a  lot  within  the  limits  of  the  city  of 
Paris.    The  facts,  as  they  appear  from  the  petition,  which  was  taken 
for  confessed  on~the  failure  of  the  appellant  to  plead  further  after  a 
demurrer  to  the  petition  was  overruled,  are  substantially  as  follows : 
Appellee  is  the  owner  of  an  unimproved  lot  of  about  three  acres, 
used  only  for  pasturage,  which  was  brought  into  the  city  limits  by 
an  extension  of  the  city  boundary  in  1868.    The  city  has  made  no 
improvements  in  the  vicinity  of  the  lot  since  the  extension  of  the 
boundary,  and  neither  the  appellee  nor  his  property  derives  any  ben- 
efit from  being  within  the  city  limits.    It  is  alleged  that  there  was 
no  necessity  for  bringing  the  property  within  the  city  limits,  and  that 
it  was  brought  in  for  revenue  purposes  only.    The  petition  does  not 
state  what  the  character  of  the  improvements  in  the  vicinity  of  his 
property  is,  nor  whether  the  city  population  extends  around  or  be- 
yond his  premises.    The  injunction  was  made  perpetual,  and  the  city 
appeals. 

The  courts  cannot  declare  unconstitutional  an  act  of  the  legisla- 
ture extending  the  boundary  of  a  city  or  town  upon  the  mere  sup- 
position as  to  the  impolicy  of  such  extension ;  nor  should  the  motives 
of  the  extension  enter  into  the  consideration  of  the  court  in  passing 
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upon  such  questions.    There  should  be  a  plain  and  palpable  violation 
of  the  constitution,  that  private  property  shall  not  be  taken  for  ptxl>- 
lic  use  without  just  compensation,  before  the  courts  should  interdict 
the  operation  of  the  law.    Cases  have  frequently  arisen  in  which  the 
courts  of  this  state  have  restrained  the  collection  of  taxes  for  munic- 
ipal purposes  on  lands  used  exclusively  for  agricultural  purposes^ 
when  it  was  manifest  from  the  character  0/  the  surrounding  popu- 
lation that  the  property  did  not  and  could  not  receive  any  benefit 
from  the  extension  of  the  tity  government  over  it;  but  in  all  sucfa 
cases  the  rulings  are  necessarily  based  upon  the  constitutional  provi- 
sion that  the  levy  and  collection  of  taxes  for  general  municipal  pur- 
poses amount  to  taking  private  property  for  public  use  without  com- 
pensation.   Such  a  case  is  not  presented  by  this  record. 

Wherefore  the  judgment  is  reversed  and  cause  remanded  with  di- 
rections for  further  proceedings  consistent  with  this  opinion. 

Chas.  Offutt,  for  appellant.     G.  C.  Lockhart,  for  appellee. 


Andrew  White  v.  G.  W.  McKinlev,  et  al. 

Surety  on  an  Appeal  Bond. 

When  a  surety  on  an  appeal  bond  covenanted  to  satisfy  and  perform 
the  judgment  in  case  it  should  be  affirmed  on  the  appeal,  and  the  par- 
ticular appeal  was  dismissed  and  the  judgment  appealed  from  was 
affirmed  on  a  subsequent  appeal,  it  was  held  that  such  security  was 
liable,  as  the  dismissal  of  the  appeal  constituted  a  virtual  affirmance 
of  the  judgment 

APPEAL  PROM  MARION  CIRCUIT  COURT. 

March  4,  1880. 

Opinion  by  Judge  Cofer  : 

The  surety  in  the  appeal  bond  covenanted  to  satisfy  and  perform 
the  judgment  in  case  it  should  be  affirmed  on  the  appeal.  That  par- 
ticular appeal  was  dismissed  and  the  judgment  was  affirmed  on  a 
subsequent  appeal. 

In  Harrison  v.  Bank  of  Kentucky,  3  J.  J.  Marsh.  376,  the  bond 
sued  on  was  conditioned  to  pay,  etc.,  "in  case  said  judgment  shall  be 
affirmed  in  said  Court  of  Appeals."  The  appeal  was  dismissed  for 
want  of  prosecution,  and  in  an  action  on  the  bond  this  court  held 
the  dismission  was  a  virtual  affirmance  and  sustained  a  judgment 
against  the  sureties. 
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What  the  effect  would  have  been  in  this  case  if  the  judgment  had 
been  reversed  on  the  second  appeal  we  need  not  inquire.  But  the 
judgment  having  been  affirmed  the  case  supra  must  be  deemed  con- 
clusive of  this  case. 

Judgment  reversed  and  cause  remanded  with  directions  to  sustain 
the  demurrer  to  the  answer. 

Russell  &  Arritt,  for  appellant.    Belden  &  Shuck,  for  appellees. 


James  Long,  Jr.,  v.  C.  B.  Burkham,  et  al. 

Surety  on  Bond  for  Judicial  Sale  of  Real  Estate. 

A  surety  on  a  sale  bond  executed  for  the  price  of  land  sold  at  judi- 
cial sale  is  bound  for  the  whole  sum  due  on  the  bond,  and  where  on 
default  the  land  for  which  the  bond  was  given  failed  to  sell  for  enough 
to  satisfy  the  bond  he  is  required  to  pay  the  balance. 

APPEAL  PROM  OWEN  CIRCUIT  COURT. 

March  4,  1880. 

Opinion  by  Judge  Cofer  : 

The  case  shows  that  the  appellant  became  surety  on  certain  sale 
bonds  executed  for  the  price  of  land  sold  at  judicial  sale.  Execu- 
tions were  issued  on  the  bonds  first  falling  due,  and  were  returned 
nulla  bona.  The  plaintiffs,  to  whom  the  bonds  were  payable,  made  a 
motion  based  on  the  returns  to  resell  the  property  to  pay  the  pur- 
chase-money, and  Page  &  Co.,  having  a  lien  on  the  land  subordinate 
to  the  lien  of  the  obligors  in  the  bonds,  brought  suit  to  enforce  their 
lien  and  caused  their  suit  to  be  consolidated  with  the  suits  in  which 
the  first  sale  was  made. 

The  court  adjudged  a  sale  of  the  land  to  satisfy,  first,  the  sale 
bonds,  and  then  the  debt  of  Page  &  Co.  The  appellee,  who  was  the 
owner  of  the  debts  due  on  the  sale  bonds,  bought  the  whole  land  for 
less  than  what  was  due  on  the  bonds,  and  the  execution  enjoined  was 
for  the  balance  not  satisfied  by  the  sale.  We  are  unable  to  see  of 
what  the  appellant  can  justly  complain. 

He  was  bound  for  the  whole  sum  due  on  the  bonds.  The  land  for 
which  the  bonds  were  given  failed  to  sell  for  enough  to  satisfy  them, 
and  he  is  called  upon  to  pay  the  balance.  This  is  no  more  than  he  is 
legally  bound  to  do,  and  the  judgment  must  be  affirmed. 

Green  &  Lindsay,  E.  E.  Settle,  for  appellant. 

H.  P.  Montgomery,  for  appellees. 
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P.  B.  Garvin,  et  al.,  v.  J.  A.  Smith. 

Ground  for  Attachment. 

It  is  a  good  ground  for  the  issuing  of  an  attachment  against  pro* 
erty  of  a  defendant  not  exempt  from  execution,  where  plaintiff  alleges 
"that  from  the  delay  arising  from  obtaining  judgment  and  return  of 
no  property  found  the  collection  of  his  debt  will  be  endangered,  and 
the  defendant  has  not  property  enough  in  this  state,  subject  to  execu- 
tion, to  satisfy  the  plaintiff's  demand." 

APPEAL  FROM  HART  CIRCUIT  COURT. 

March  4,  1880. 

Opinion  by  Judge  Cofer  : 

In  his  amended  petition  Garvin  alleged  "that  from  the  delay  aris- 
ing from  obtaining  judgment  and  return  of  no  property  found  the 
collection  of  his  debt  will  be  endangered,  and  the  defendant  has  not 
property  enough  in  this  state,  subject  to  execution,  to  satisfy  the 
plaintiff's  demand." 

This  is,  under  the  code,  a  separate  ground  for  attachment,  and, 
as  held  in  a  recent  case,  authorizes  an  attachment  against  any  prop- 
erty of  the  defendant  not  exempt  from  execution.  Burdett  t\  Phil- 
lips,  78  Ky.  246.  This  ground  was  not  controverted,  and  the  attach- 
ment should  have  been  sustained. 

Whether  the  appellee  was  a  housekeeper  is  a  question  that  was  not 
raised  upon  the  motion  to  discharge  the  attachment,  and  we  need  not 
consider  that  question  here.  It  might,  perhaps,  have  been  raised  by 
a  motion  to  vacate  the  levy  upon  such  of  the  property  as  was  claimed 
to  be  exempt,  but  this  is  doubtful,  as  that  would  be  a  question  upon 
which  either  party  would  be  entitled  to  a  trial  by  jury. 

The  order  discharging  Garvin's  attachment  must  be  reversed,  and 
the  cause  remanded  with  directions  to  sustain  the  attachment.  The 
amount  of  the  debt  of  Craddock  &  Brother  is  less  than  $50,  and  this 
court  has  no  jurisdiction  to  reverse  the  order  discharging  their  at- 
tachment. 

Judgment  reversed  on  the  appeal  of  Garvin  and  the  appeal  of 
Craddock  &  Brother  is  dismissed. 

Dawson  &  Martin,  for  appellants.     S.  M.  Peyton,  for  appellee. 
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C.  Vandergriff's  Heirs  v.  Charles  L.  Scott. 

Power  and  Duty  of  a  Receiver. 

A  receiver  has  no  right  to  apply  the  rent  to  repairing  the  premises 
in  his  possession  without  first  obtaining  the  direction  of  the  court  to 
do  so,  and  he  cannot  make  a  valid  agreement  with  the  tenant  to  allow 
the  costs  of  repairs  to  be  set  off  against  the  rent  without  authority 
from  the  court  whose  receiver  he  is. 

APPEAL.  FROM  HENRY  CIRCUIT  COURT. 

March  6,  1880. 

Opinion  by  Judge  Cofer: 

The  receiver  had  no  right  to  apply  the  rent  or  any  part  of  it  to 
repairing  the  premises  in  his  possession,  without  first  obtaining  the 
direction  of  the  court,  and  his  agreement  with  Vandergriff  to  allow 
the  cost  of  repairs  to  be  set  off  against  the  rent  or  to  credit  it  on  the 
rent  bonds  was  unauthorized,  and  the  receiver  should  not  be  made 
liable  for  the  rent  unless  it  shall  be  lost  in  consequence  of  the  delay  in 
collecting  it  produced  by  his  unauthorized  act.  But  as  the  judgment 
on  the  rule  would  be  a  bar  to  future  proceedings  against  him  in  case 
such  proceedings  should  become  necessary  the  judgment  is  reversed 
and  the  cause  remanded  with  directions  to  dismiss  the  rule  without 
prejudice. 

/.  Barbour,  W.  B.  Moody,  for  appellants. 

Hanvood  &  Carroll,  for  appellee. 


William  A.  Rose  v.  James  Taylor's  Ex'r. 

Judicial  Sale  of  Real  Estate. 

Where  an  appeal  is  pending  from  the  Common  Pleas  Court  direct- 
ing a  tract  of  land  to  be  sold  to  pay  a  debt,  and  the  judgment  was  not 
(superseded,  and  within  a  month  the  land  Is  sold  and  report  of  sale 
made  some  months  thereafter,  no  exceptions  having  been  filed  thereto 
or  objections  of  any  kind  made;  where  it  was  confirmed  and  a  deed 
ordered  made,  presented  to  the  court  and  certified  for  record,  and 
possession  awarded  to  the  purchaser,  without  any  objections  being 
made  by  any  one,  and  without  any  information  being  given  to  the 
court  of  a  pending  appeal,  the  party  appealing  by  reason  of  his  negli- 
gence cannot  successfully  attack  such  sale  and  have  it  set  aside. 

APPEAL  FROM  MERCER  COURT  OF  COMMON  PLEAS. 

March  6,  1880. 
34 
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Opinion  by  Judge  Cofer: 

In  October,  1878,  the  appellant  filed  in  this  court  an  appeal  from 
the  judgment  of  the  common  pleas  cGurt  of  Mercer  County  directing 
a  tract  of  land  to  be  sold  to  pay  a  debt  due  to  the  executor  of  James 
Taylor. 

The  judgment  was  not  superseded,  and  in  November,  1878,  the 
commissioner  sold  the  land.  He  lodged  his  report  of  the  sale  in  the 
clerk's  office,  January  29,  1879,  and  on  the  3d  of  February  it  was 
filed  in  court.  On  the  5th  of  February,  there  being  no  exceptions 
thereto,  the  report  was  confirmed  and  a  deed  ordered  to  be  made  to 
the  purchaser.  On  the  nth  a  deed  was  presented  to  the  court  and 
examined  and  ordered  to  be  certified  to  the  proper  office  for  record. 
On  the  1 2th  a  writ  of  possession  was  awarded  the  purchaser. 

The  appellant  not  only  failed  to  file  exceptions  to  the  report  of  sale 
or  to  make  any  objections  to  the  order  directing  a  deed  to  be  made, 
the  order  approving  the  deed  or  the  order  awarding  a  writ  of  pos- 
session, but  he  failed  to  except  to  any  of  these  orders,  as  far  as  ap- 
pears, to  give  to  the  court  the  slightest  intimation  that  he  objected 
to  anything  that  was  being  done,  or  that  an  appeal  from  the  order  of 
sale  was  pending  in  this  court.  Nor  did  he  afterward  move  the  court 
to  set  any  of  these  orders  aside. 

Counsel  now  complains  that  131  acres  of  land  for  which  his  client 
agreed  to  pay  $35  per  acre,  on  which  he  has  paid  $800  and  made  im- 
provements worth  $1,000,  and  which  was  valued  at  $20  per  acre  by 
appraisers  appointed  under  the  Act  of  1878,  has  been  purchased  by 
the  executor  of  the  vendor  at  $5  per  acre,  and  insists  that  it  was  the 
duty  of  the  court  below  to  set  aside  the  sale  v  ithout  exceptions,  or, 
as  far  as  appears,  even  a  suggestion  by  any  on   that  the  sale  was  for 
an  inadequate  price,  or  that  the  appellant  desii\  1  to  have  it  set  aside; 
and  counsel  now  asks  this  court  to  reverse  the  order  confirming  the 
sale  on  the  ground  that  the  price  was  grossly  inadequate.    It  is  true 
he  urges  the  additional  ground  that  the  order  confirming  the  report 
was  made  on  the  same  day  the  report  was  filed,  and  that  no  time 
was  allowed  to  file  exceptions.    But,  as  we  have  already  stated,  the 
record  shows  the  report  was  filed  in  court  on  the  3d  and  not  con- 
firmed until  the  5th  day  of  February.    The  present  code  does  not 
prescribe  the  time  that  such  reports  shall  lie  over  for  exceptions,  and 
we  are  not  prepared  to  decide  that  the  time  allotted  in  this  case  was 
not  sufficient. 
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Nor  can  we  concur  with  counsel  that  it  was  the  duty  of  the  court 
masked  to  set  aside  the  sale.  It  is  not  the  practice  and  not  the  duty 
>{  the  courts  to  take  up  each  report  of  sale,  scrutinize  it,  compare  it 
with  the  record,  and  see  that  it  is  such  a  sale  as  should  be  confirmed. 
Those  are  the  duties  of  the  parties  or  their  counsel,  and  when  no  ob- 
jection is  made  the  court  has  a  right  to  presume  that  the  report  ought 
to  be  confirmed,  and  that  the  parties  do  not  desire  to  have  the  sale 
set  aside,  or  that  they  have  no  sufficient  grounds  upon  which  to  ask 
that  it  be  set  aside. 

If  the  appellant  has  suffered  loss  it  is  the  result  of  his  own  negli- 
gence, and  we  have  no  power  to  relieve  him.  If  he  had  filed  excep- 
tions and  suggested  to  the  court  that  an  appeal  from  the  order  of 
sale  was  pending,  it  would  have  been  the  duty  of  the  court  to  sus- 
pend action  upon  the  report  until  the  appeal  was  decided,  or,  if 
the  exceptions  were  well  taken,  to  sustain  them  and  set  aside  the 
sale. 

None  of  the  cases  cited  by  counsel  conflict  in  any  way  with  the 
conclusion  reached  above,  that  it  was  not  the  duty  of  the  court,  with- 
out exceptions,  to  look  into  the  report  and  the  record  and  to  set 
aside  the  sale,  however  grossly  inadequate  the  price  may  have  been. 
The  first  case  cited  (Bolware  v.  Bokvare,  4  Litt.  256)  was  a  suit 
to  adjust  accounts  between  partners.     A  commissioner's  report  of 
settlement  was  filed  and  the  court  on  final  hearing  quashed  the  re- 
port and  dismissed  the  bill ;  and  this  court  held  such  action  correct, 
although  there  were  no  exceptions,  because  the  report  was  on  its  face 
v^gue  and  uncertain,  and  because  it  appeared  that  the  defendants 
were  about  to  file  exceptions  and  were  prevented  from  doing  so  by 
the  court,  "who  decided  that  it  would  hear  and  determine  the  validity 
of  the  objections  to  the  report  on  the  hearing  of  the  case." 

In  Miller  v.  Hall,  1  Bush  229,  the  sale  was  set  aside,  but  certainly 
not  without  motion  or  objection  by  the  parties  interested.  In  Clarey 
r.  Marshall,  4  Dana  99,  there  was  no  sale  or  report  by  a  commis- 
sioner, and  the  case  has  no  bearing  upon  the  case  in  hand.  Nor  has 
Debell  v.  Foxworthy's  Heirs,  9  B.  Mon.  228,  nor  Clark  v.  Farrow, 
10  B.  Mon.  446. 

The  Act  of  1878  (1  Acts  122)  provides  (section  3)  that  when  the 
right  of  redemption  exists  the  defendant  shall  remain  in  possession, 
and  that  the  land  shall  not  be  conveyed  until  the  time  of  redemption 
expires.  The  court  had  no  right  to  presume  that  the  right  of  exemp- 
tion did  not  exist,  and  was  bound  to  investigate  that  question  before 
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ordering  a  conveyance  or  a  writ  of  possession,  and,  as  the  order  for 
the  writ  of  possession  is  a  final  order,  it  and  the  order  directing  a 
deed  to  be  made  must  be  reversed,  and  the  cause  is  remanded  with 
directions  to  cancel  the  deed. 
E.  J.  Polk,  for  appellant.    0.  S.  Poston,  for  appellee. 


R.  T.  Carmack  v.  Check  &  Dent. 

Validity  of  Mortgage. 

Where  the  terms  of  a  mortgage  are  plain  and  unmistakable,  and 
the  signature  of  the  mortgagor  and  her  acknowledgment  are  unques- 
tioned, it  is  conclusive,  and  will  not  be  varied  because  the  mortgagor 
believed  that  the  agreement  was  other  than  that  plainly  recited  in  the 
mortgage. 

APPEAL  FROM  LOUISVILLE  CHANCERY  COURT. 
!    '  March  6,  1880. 

i 

Opinion  by  Judge  Pryor  : 

The  evidence  conducing  to  establish  the  fraudulent  representations 
in  reference  to  the  liability  of  appellant  is  not  sufficient  to  invalidate 
the  mortgage  or  to  reform  that  instrument.  The  language  of 
the  mortgage  is  plain  and  unmistakable,  and  with  the  signature  of 
the  appellant  thereto  and  her  acknowledgment  before  the  clerk  it 
must  be  regarded  as  conclusive.  It  is  true  the  mortgagors  all  say 
after  the  condition  has  been  broken  that  they  did  not  understand  it, 
and  the  agreement  was  other  than  that  plainly  recited  in  the  instru- 
ment, and  furthermore  that  the  clerk  failed  to  read  and  explain  it; 
still,  it  would  be  exceedingly  dangerous  to  permit  agreements  re- 
duced to  writing,  acknowledged  and  recorded  to  be  nullified  by  this 
sort  of  proof,  and  no  such  precedent  should  be  established. 

There  is  no  doubt  but  that  Mrs.  Carmack  thought  her  property 
was  liable  for  only  one-half,  Mrs.  Elkton  having  mortgaged  her 
property  also  to  secure  the  same  debt,  and  such  would  have  been  the 
result  if  the  property  mortgaged  by  Elkton  could  have  contributed  to 
the  payment.  Mrs.  Elkton's  property  was  to  be  equally  liable  with 
the  appellants, — so  the  appellant  says  she  understood  it,  and  no  doubt 
such  was  the  agreement.  It  is  true  the  appellant  explains  and  says 
that  her  property  was  only  to  be  liable  for  one-half,  and  this  is  what 
she  meant  by  being  equally  liable ;  yet  it  is  evident  that  this  qualify- 
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ng  answer  was  more  the  result  of  the  manner  in  which  the  question 
aras  asked,  than  the  knowledge  the  witness  had  of  the  transaction ; 
:mt  whether  so  or  not  the  proof  is  not  sufficient  to  authorize  the 
chancellor  to  disturb  the  mortgage. 

Judgment  affirmed. 

S  inter  all  &  Bodley,  for  appellants.    T.  B.  Fairleigh,  for  appellees. 


Norcissa  Beverly  v.  J.  P.  Garvey  &  Co.,  et  al. 

Sale  of  Real  Estate. 

When  a  contract  of  sale  of  real  estate  is  made,  and  some  time  there- 
after a  conveyance  is  made  under  its  terms,  and  a  part  of  the  pur- 
chase-money  paid,  one  attacking  such  conveyance  on  the  ground  that 
it  was  made  in  contemplation  of  insolvency  and  to  prefer,  the  grantee 
must  show  that  the  grantor  contemplated  insolvency  at  the  time  he 
sold  the  real  state,  and  not  when  he  made  the  conveyance. 

APPEAL  FROM  OLIVER  CIRCUIT  COURT. 

March  6,  1880. 

Opinion  by  Judge  Cofer: 

The  plaintiffs  allege  that  on  or  about  the  15th  of  March,  1879, 
Crouch,  being  indebted  and  in  contemplation  of  insolvency,  &c,  con- 
veyed a  tract  of  land  to  Mrs.  Beverly.  She  alleges  and  the  evidence 
shows  that  she  purchased  the  land,  and  paid  $853  of  the  purchase- 
money,  and  the  balance  by  a  credit  on  her  father's  indebtedness  to 
her,  in  May,  1879,  and  that  he  gave  her  a  bond  for  title  in  the  Au- 
gust following.  The  conveyance  referred  to  in  the  petition  was  made 
in  execution  of  this  prior  contract.  That  contract  is  not  assailed. 
It  is  nowhere  alleged  that  Crouch  then  contemplated  insolvency. 
There  is  nothing  upon  which  to  base  a  judgment  that  he  had  any 
expectation,  when  he  sold  the  land  to  the  appellant,  that  he  would 
become  insolvent ;  and  it  is  clear  that  the  fact  that  he  may  have  con- 
templated insolvency  when  he  made  the  deed  cannot  affect  her  title 
unless  he  also  contemplated  insolvency  when  he  made  the  contract 
to  convey. 

We  are,  therefore,  of  the  opinion  that  the  court  erred  in  adjudg- 
ing the  conveyance  to  the  appellant  to  be  within  the  statute. 

Judgment  reversed  and  cause  remanded  with  directions  to  dismiss 
the  petition  as  to  her. 

Greene  &  Lindsay,  D.  W.  Lindsay,  for  appellant. 

H.  P.  Montgomery,  for  appellees. 
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James  R.  Wilmot's  Ex'r  v.  J.  S.  Hayden,  et  al. 


Liability  of 

Where  a  creditor  has  instituted  his  action  and  recovered  a  judg- 
ment as  soon  as  a  judgment  could  have  been  obtained,  and  the  admin- 
istrator of  the  debtor  having  been  removed  before  an  execution  could 
issue,  it  became  the  duty  of  the  assignor  to  take  steps  to  save  him- 
self from  liability,  and  it  was  not  incumbent  upon  the  plaintiff  to 
administer  or  cause  some  one  else  to  do  so;  and  where  after  a 
public  administrator  was  appointed  plaintiff  was  enjoined  from  pro- 
ceeding to  collect,  he  used  necessary  diligence  and  the  assignor  is 
liable. 

APPEAL  FROM  WAYNE  CIRCUIT  COURT. 

March  9,  1880. 

Opinion  by  Judge  Pryor  : 

The  appellees  have  exhausted  all  the  means  afforded  them  by  law 
to  collect  the  debt  upon  which  the  assignor  has  been  made  liable. 
He  instituted  his  action  and  recovered  a  judgment  as  soon  as  a 
judgment  could  have  been  obtained,  and,  the  administrator  of  Wor- 
den  having  been  removed  before  an  execution  could  issue,  it  was  the 
duty  of  the  assignor  to  take  steps  to  save  himself  from  liability,  and 
not  incumbent  upon  the  appellees  to  administer  or  cause  some  one 
else  to  do  so.    As  soon  as  a  public  administrator  was  appointed  the 
appellees  took  steps  to  make  their  debt,  and  was  prevented  by  an  in- 
junction from  proceeding  at  law  or  equity  until  Worden's  estate 
was  settled.    This  settlement  did  not  occur  until  a  few  years  prior 
to  the  institution  of  the  present  action,  and,  the  appellees  having  used 
all  the  diligence  required  in   the   prosecution   of  their  action,  the 
statute  did  not  commence  running  until  the  extent  of  the  liability  of 
the  assignor  was  ascertained.    It  is  alleged  that  a  final  distribution 
of  the  assets  of  Worden's  estate  has  been  made,  and  this  is  not  de- 
nied by  the  reply  of  the  appellant.    From  the  date  of  this  final  pay- 
ment to  Worden's  creditors,  the  statute  began  to  run  against  the  ap- 
pellees, and  not  at  an  earlier  date,  so  the  statute  presented  no  ob- 
stacle to  the  recovery  on  the  set-off  pleaded. 

Judgment  affirmed. 

Morrow  &  Newell,  for  appellant.    M.  C.  Saufley,  for  appellees. 
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Henry  Watts,  "et  al.,  v.  G.  W.  Lingenfelton. 

Punitive  Damages  for  Assault  and  Battery. 

Where  an  attack  is  premeditated  and  is  an  aggravated  case  of  an 
assault  and  battery,  even  when  no  serious  bodily  harm  results,  puni- 
tive damages  are  recoverable. 

Defendant  Failing  to  Produce  Witness. 

When  the  evidence  against  a  defendant  in  to  suit  for  damages  for  an 
assault  and  battery  is  circumstantial,  and  he  has  it  in  his  power  to 
produce  a  witness  who  might  explain  the  facts,  the  inference  arising 
from  his  failure  to  do  so  may  be  properly  deduced  by  the  jury. 

APPEAL  FROM  LINCOLN  COURT  OF  COMMON  PLEAS. 

March  10,  1880. 

Opinion  by  Judge  Pryor  : 

It  is  manifest  from  the  proof  in  this  record  that  the  absence  of  the 
boy  Edwards  was  properly  attributed  to  the  action  of  these  defend- 
ants, and  the  remark  made  by  the  judge  during  the  progress  of  the 
trial,  in  order  to  procure  the  presence  of  the  witness,  was  for  the 
purpose  of  having  a  full  and  proper  investigation  of  the  case  that 
the  jury  might  have  a  complete  knowledge  of  all  the  facts  upon 
which  the  complaint  of  the  appellee  is  based.    As  to  Henry  and  John 
Watts  the  testimony  is  conclusive.    The  attack  made  by  them  on  the 
appellee  was  premeditated,  and  a  more  aggravated  case  of  an  as- 
sault and  battery  could  not  have  been  established  by  human  testi- 
mony.   While  the  consequences  resulting  from  the  force  used  did 
not  seriously  affect  the  mental  or  physical  condition  of  the  appellee, 
the  purpose  and  intent  of  the  parties  was  to  take  his  life,  if  neces- 
sary, in  order  to  avenge  the  wrong  supposed  to  have  been  committed 
by  a  son  of  the  appellee  in  dogging  the  hogs  of  appellants.    It  is  a 
case  demanding  punitive  damages,  and  one  in  which  the  discretion 
of  the  jury  should  not  have  been  checked,  if  within  the  sum  claimed 
by  the  appellee.    That  these  young  men,  neighbors  of  the  appellee, 
armed  themselves  with  pistols  and  a  shotgun  with  a  view  of  chastis- 
ing the  latter,  and  to  take  his  life  if  he  resented  the  indignity,  is 
clearly  established,  and  their  conduct  is  not  to  be  justified  or  excused, 
nor  the  punishment  mitigated,  for  the  reason  only  of 'the  failure  of 
the  parties  to  accomplish  their  purpose. 

The  administration  of  justice  for  the  invasion  of  a  personal  or 
private  right  would  be  a  mere  mockery  if  defense  could  be  made, 
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or  the  damages  mitigated  in  a  civil  action  like  this  merely  because 
the  accused  failed  to  execute  fully  his  criminal  intent.  The  appellee 
was  attacked  on  the  highway  leading  to  his  own  house  by  these  ap- 
pellants with  gun  and  pistols,  and  required  to  answer  for  an  im- 
aginary wrong  alleged  to  have  been  committed  by  a  mere  boy,  the 
son  of  the  appellee.  Such  conduct  cannot  be  justified  nor  excused, 
nor  the  verdict  of  the  jury  interfered  with,  unless  influenced  by  pas- 
sion or  pfejudice.  The  enormity  of  the  offense  fully  vindicates  the 
action  of  the  jury,  and  a  verdict  for  the  full  amount  claimed  would 
not  have  been  disturbed. 

As  to  Granville  Watts  the  evidence  was  entirely  circumstantial, 
and  although  he  has  sworn  and  stated  he  never  had  any  connection 
with  or  knowledge  of  the  assault,  it  was  within  his  power  to  have 
shown  how  and  from  whom  the  boy  Edwards  obtained  the  gun,  and 
thereby  have  removed  not  only  the  effect  of  the  testimony  against 
him,  but  all  suspicion  even  of  being  instrumental  in  causing  this  in- 
human assault  on  the  appellee.  This  he  has  failed  to  do,  and  the 
only  question  for  this  court  to  determine  is :  Was  there  evidence  suf- 
ficient to  authorize  the  finding  against  him  ? 

He  was  tried  by  a  jury  of  his  neighbors  who  knew  him  and  all 
the  parties  to  this  action,  and  was  examined  as  a  witness  in  his  own 
behalf ;  and  it  was  within  the  province  of  these  twelve  men  selected 
to  try  his  case,  whether  or  not  his  statements  were  to  be  believed. 
The  shotgun  with  which  the  appellee  was  knocked  down  by  Henry 
Watts  was  the  property  of  Granville.  A  short  time  prior  to  the  diffi- 
culty on  the  highway,  Henry  and  Granville  were  at  the  home  of  the 
latter  (both  being  together)  and  not  one  word  passed  between  them. 
Henry  looked  excited,  ate  nothing  and  left  the  house.  In  a  short 
time  Granville  left  and  is  heard  making  inquiry  for  the  boys.  He 
is  seen,  according  to  Bray's  testimony,  in  an  open  field  where  he 
had  a  full  view  of  the  highway  and  of  appellant's  wagon.  Not  long 
after,  he  returned  home,  or  in  that  direction,  and  the  boy  Ed- 
wards is  seen  in  a  short  time  coming  from  the  direction  of  his  house 
with  this  shotgun  and  delivers  it  to  the  parties.  Henry  Watts  swears 
that  he  did  not  see  Edwards  when  at  the  house,  and  so  could  not 
have  required  him  to  bring  the  gun  or  have  notified  him  that  he 
needed  it ;  still,  Edwards  reaches  the  highway  just  in  time  to  furnish 
the  appellants  with  the  necessary  weapon. 

Now  it  is  argued  that  Henry  may  have  been  making  false  state- 
ments, for  the  reason  that  Granville  has  sworn  that  he  did  not  see 
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Edwards,  or  authorize  him  to  carry  the  gun  to  the  boys,  and  only 
left  the  house  in  search  of  them  for  fear  they  might  do  some  wrong 
on  account  of  the  hogs  being  dogged.  The  jury  had  the  right  to 
accept  Henry's  testimony  as  true,  or  to  reject  the  statements  of  both, 
and  when  Granville  knew  the  character  of  proof  against  him,  and 
had  it  -within  his  power  to  have  produced  the  boy  Edwards  and 
established  by  him  (if  the  facts  existed)  his  entire  innocence  of  any 
complicity  in  the  transaction,  and  failed  to  do  so,  it  certainly  dam- 
aged his  defense  and  strengthened  the  conviction  of  the  jury  as  to 
his  guilt. 

The  circumstances  against  him  were  not  only  suspicious,  but  were 
sufficient  to  authorize  the  finding,  and  when  failing  to  avail  himself 
of  the  testimony  of  this  boy  by  whom  the  whole  matter  could  have 
been  explained,  when  it  was  in  his  power  to  produce  him,  it  re- 
moved any  doubt  the  jury  might  have  had  on  the  subject.    After  an 
order  for  the  arrest  of  the  boy  had  been  made  and  his  presepce  de- 
sired by  the  appellee,  and  while  the  trial  was  progressing,  this  boy 
was  at  appellant's  (Granville's)  house  every  night,  as  the  latter 
swears,  and  still  no  effort  made  by  the  appellant  to  produce  him. 
The  witness  was  only  fifteen  years  old,  was  in  the  custody  of  the  ap- 
pellant, and  his  failure  to  produce  him  must  and  should  have  had 
its  effect  on  both  the  judge  and  jury.    The  testimony  of  the  sheriff 
as  to  his  efforts  to  find  him  were  neither  incompetent  or  prejudicial 
to  the  appellants.    That  the  boy  lived  with  appellant  is  a  fact  con- 
ceded, and  if  appellant  saw  proper  to  risk  the  consequences  of  the 
trial  without  him,  upon  a  state  of  fact  showing  that  the  absence  was 
agreeable,  if  not  procured  by  the  appellants,  the  fault  must  rest  upon 
him  alone,  and  not  on  the  court  or  jury. 

The  instructions  were  proper  and  gave  to  the  jury  the  whole  law 
of  the  case. 
Judgment  affirmed. 

R.  C.  Warren,  F.  F.  Babbitt,  Dunlap  &  Dunlap,  R.  M.  &  W.  0. 
Bradley,  for  appellants.    Welsh  &  Saufley,  for  appellee. 


538  Kentucky  Opinions.  [March, 

John  Simpson  v.  Joshua  A.  Coons,  et  al. 

Agency  of  Husband  for  His  Wife. 

Where  a  wife  entitled  to  dower  in  real  estate  sought  to  be  aold  au- 
thorizes her  husband  to  employ  an  attorney,  and  he  does  so  and  an 
answer  is  filed  for  her,  claiming  an  Interest  in  the  real  estate  but  con- 
senting to  its  sale,  and  offering  to  take  her  interest  out  of  the  pur- 
chase-money, and  where  no  fraud  or  bad  faith  is  practiced  by  her 
husband  or  attorney,  she  is  bound  by  such  answer  whether  she  knew 
what  was  in  it  or  not,  and  a  sale  of  such  real  estate  is  valid  and  bind- 
ing on  her. 

APPEAL  FROM  FAYETTE  COURT  OF  COMMON  PLEAS. 

March  10,  1880. 

Opinion  by  Judge  Hines: 

The  question  is  whether  Mrs.  Amanda  Coons  has  any  dower  in- 
terest in  the  land  purchased  by  appellant. 

A  joint  answer  and  cross-petition  of  Amanda  Coons  and  her  hus- 
band, J.  A.  Coons,  appears  in  the  record,  sworn  to  by  J.  A.  Coons. 
Among  the  allegations  of  the  answer  and  cross-petition  is  the  fol- 
lowing :  "Defendants  state  that  said  Amanda  Coons  is  the  owner  of 
four-ninths  of  said  tract  of  land,  having  paid  four-ninths  of  the  pur- 
chase-money therefor,  and  she  is  willing  that  said  land  be  sold  by 
judgment  of  the  court,  but  she  asks  that  four-ninths  of  the  pro- 
ceeds of  the  sale  be  adjudged  to  her  for  her  sole  and  separate  use, 
and  that  her  dower  be  allotted  to  her  in  the  same  way." 

W.  S.  Darnaby  states,  in  substance,  that  he  was  employed  by  J.  A. 
Coons  to  prepare  the  pleading  mentioned,  asserting  the  claim  of 
Amanda  Coons,  and  that  he  prepared  the  answer  as  directed;  that 
the  words  "and  that  her  dower  be  allotted  to  her  in  cash  to  be  set- 
tled in  the  same  way"  appear  to  be  interlined  in  the  handwriting  of 
Mr.  Smith,  to  whom  the  paper  was  delivered  by  J.  A.  Coons.  He 
acted  in  good  faith,  believing  he  had  authority  to  represent  Amanda 
Coons,  and  did  not  know  until  some  time  after  that  Mrs.  Coons  ob- 
jected to  that  portion  of  the  answer  expressing  her  willingness  to 
take  the  value  of  her  contingent  right  of  dower  in  money. 

Mr.  Smith  states  that  he  was  first  employed  for  J.  A.  Coons  and 
his  wife,  Amanda,  by  J.  A.  Coons  himself,  who  brought  to  him  the 
answer  prepared  by  Mr.  Darnaby ;  that  J.  A.  Coons  authorized  him 
as  attorney  for  his  wife  to  file  the  answer,  but  that  he  never  had  any 
direct  order  from  Amanda  Coons  to  represent  her. 
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The  bill  of  exceptions  states  the  testimony  of  Mrs.  Coons  as  fol- 
lows :     "Mrs.  Amanda  Coons,  being  introduced  as  a  witness  in  be- 
half of  said  Simpson,  testified  that  she  was  ignorant  of  the  contents 
and  nature  of  the  answer  filed  for  her  in  this  case  until  after  the 
sale  of  the  land  to  Simpson ;  that  she  knew  her  husband  had  spoken 
to  Mr.  W.  S.  Darnaby  to  look  after  his  own  interest  and  hers  in  the 
settlement  of  his  estate,  but  that  she  had  not,  at  the  time  of  the 
sale,  ever  seen  or  heard  anything  of  the  answer  filed  for  her  in  this 
case,  and  did  not  even  know  that  any  answer  had  been  filed;  that 
she  had  never  heard  of  any  employment  of  Mr.  J.  S.  Smith  as  attor- 
ney for  herself  or  her  husband,  until  after  the  sale;  that  she  has 
never  been  willing  and  is  not  now  willing  that  her  husband's  land 
should  be  sold  free  from  her  claim  for  contingent  right  of  dower, 
unless  the  amount  to  be  paid  her  in  lieu  of  said  dower  claim  be  fixed 
beforehand,  and  she  still  asserts  and  claims  a  contingent  right  of 
dower  in  the  land." 

It  will  be  Observed,  from  the  uncontradicted  statements  of  Mr. 
Darnaby  and  Mr.  Smith,  that  Mr.  Coons,  for  himself  and  for  his 
wife,  sanctioned  and  approved  the  manner  in  which  the  claims  of 
Mrs.  Coons  were  presented  in  the  answer  and  cross-petition.    From 
the  statement  of  Mrs.  Coons  it  is  seen  that  the  authority  of  her  hus- 
band to  represent  her  is  affirmatively  declared,  and  that  she  now 
sanctions  all  of  his  acts  in  the  premises  except  the  statement  made 
in  the  answer  that  she  is  willing  that  the  sale  of  the  land  be  made, 
and  take  the  estimated  value  of  her  contingent  right  of  dower  out  of 
the  proceeds  of  sale,  insisting  that  the  amount  should  have  been 
ascertained  before  the  sale.    She  left  the  manner  in  which  her  claims 
were  to  be  asserted  entirely  to  the  judgment  and  discretion  of  her 
husband,  without  any  restriction  whatever  as  to  the  method  of  its 
exercise.    She  did  not  nor   does   she   now   say   that  her   husband, 
through  the  attorney,  had  no  authority  to  bind  her  by  such  an  ad- 
mission.   The  power  to  employ  the  attorney  to  represent  her  interest 
is  conceded,  and  the  fact  that  she  did  not  know,  until  after  the  sale, 
the  character  of  the  answer,  is  immaterial.    She  was  in  court  by  her 
attorney,  who  in  good  faith  represented  her  interest.    No  fraud,  mis- 
representation or  concealment  is  intimated,  and  she  must,  since  ex- 
penses have  been  incurred  and  rights  have  accrued  under  the  em- 
ployment, be  conclusively  presumed  to  have  known  and  sanctioned 
what  her  agent  and  attorney  did  in  the  case.    Any  other  rule  would 
seriously  interfere  with  judicial  sales.    The  court  could  not  safely 
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proceed,  nor  could  one  safely  purchase  under  a  decree  unless  it  was 
first  shown  that  the  feme  covert  was  in  court  in  person  consenting 
to  the  decree. 

We  think  that  the  evidence  shows  a  solemn  declaration,  on  the 
part  of  Mrs.  Coons,  in  court,  not  to  relinquish  her  potential  right 
of  dower,  but  to  accept  its  money  equivalent  out  of  the  proceeds  of 
the  sale,  and  it  would  be  a  fraud  upon  the  creditors  of  the  estate  to 
permit  her  to  retract  the  consent  thus  given.    Mrs.  Coons  has  no 
more  right  to  repudiate  this  consent  than  she  would  to  claim  dower 
in  the  land  in  case  she  had  been  present  at  the  sale  and  announced 
that  she  had  relinquished  dower.    To  permit  a  recovery  in  either 
case  would  be  to  permit  her  to  take  advantage  of  her  own  wrong. 
Craddock  v.  Tyler,  3  Bush  360. 

In  the  case  of  Connolly  v.  Branstler,  3  Bush  702,  opinion  by  Judge 
Robertson,  the  wife  authorized  the  salesman  to  announce  that  she 
would  not  claim  dower  in  the  land.  Under  this  announcement  the 
land  was  sold,  and  she  subsequently  brought  an  action  to  recover 
dower.  The  court  said :  "Although  her  declaration  to  the  bidders 
did  not  legally  alienate  her  dower,  yet,  the  sale  being  made  on  the 
faith  of  it,  she  is  equitably  estopped  from  asserting  dower  against 
the  purchaser,  for  the  disability  of  coverture  could  not  exonerate 
her  from  fraud." 

Judgment  affirmed. 

H.  M.  Buford,  for  appellant 

George  W.  Darnall,  Houston  &  Mulligan,  for  appellees. 


Shelt  Chambers  v.  Commonwealth. 

Plea  of  Former  Acquittal. 

Evidence  of  a  former  acquittal  in  a  criminal  case  is  inadmissible 
where  the  plea  of  former  acquittal  had  not  been  properly  entered,  the 
only  record  of  such  a  plea  being  "This  day  came  the  defendant  and 
entered  a  plea  of  not  guilty  and  former  acquittal 


»  i 


APPEAL  FROM  MADISON  CIRCUIT  COURT. 

March  10,  1880. 

Opinion  by  Judge  Hines: 

The  judgment  of  the  court  below  was  reversed  upon  the  supposi- 
tion that  the  plea  of  former  acquittal  had  been  properly  entered ;  but 
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our  attention  is  called  to  the  fact  that*the  only  record  evidence  of 
such  a  plea  is  the  following  order :  "This  day  came  the  defendant 
and  entered  a  plea  of  not  guilty  and  former  acquittal."  This  is  not 
sufficient,  under  Sec.  164  of  the  Criminal  Code,  to  authorize  the  in- 
troduction of  evidence  to  establish  the  fact  of  a  former  acquittal. 
A  plea  properly  entered  and  sustained  by  evidence  would  entitle  ap- 
pellant, under  the  authority  of  Commonwealth  v.  Bright,  78  Ky. 
238,  to  a  reversal,  but  in  the  absence  of  a  plea  the  evidence  is  in- 
competent and  the  judgment  must  be  affirmed. 

W.  B.  Smith,  for  appellant    Hardin,  for  appellee. 


J.  H.  Kellar  v.  City  of  Louisville. 

Damages  Against  City  for  Injury  Caused  by  Defective  Bridge. 

Where  the  city  has  not  improved  the  street  nor  invited  the  public 
to  use  it,  the  bridge  being  a  private  structure  upon  private  property 
and  was  used  by  plaintiff  without  any  fault  of  the  city,  and  nothing 
was  shown  which  made  it  the  duty  of  the  city  to  improve  it,  the  city 
is  not  liable  for  injury  sustained  by  the  plaintiff  in  attempting  to 
cross  it,  even  though  before  that  time  the  city  employes  replaced  such 
bridge  when  it  was  washed  away. 

APPEAL  FROM  JEFFERSON  CIRCUIT  COURT. 

March  12,  1880. 

Opinion  by  Judge  Cofer  : 

The  bridge  at  which  the  appellant  was  hurt  was  entirely  outside 
cf  the  street.  The  city  has  never  undertaken  to  improve  the  street 
at  or  near  the  ditch  crossed  by  the  bridge,  and  the  evidence  was  not 
sufficient  to  show  or  authorize  the  jury  to  find  that  the  public  con- 
venience required  it  to  be  improved. 

If  the  city  had  improved  the  street  and  thus  invited  the  public  to 
travel  along  it,  and  had  provided  no  other  means  of  crossing  the 
ditch,  such  action  would  have  been  an  invitation  to  the  public  to  use 
the  bridge  outside  of  the  street,  and  it  would  have  been  immaterial 
that  the  bridge  was  not  in  the  street  and  was  not  erected  by  the  city. 
But  as  the  city  had  not  improved  the  street  nor  invited  the  public 
to  use  it,  and  nothing  was  shown  which  made  it  the  plain  duty  of 
"the  city  to  improve  it,  we  think  the  city  is  not  liable  simply  because 
•employes  of  the  city  may  have  replaced  the  bridge  when  washed 
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away.    It  was  a  private  structure  upon  private  property,  and  was 
used  by  the  appellant  without  any  fault  on  the  part  of  the  city. 

The  case  differs  from  that  of  Erie  City  v.  Schwingle,  22  Pa.  St. 
384.  In  that  case  it  appeared  that  Eighth  street  had  been  improved 
and  a  bridge  erected  over  the  street  by  the  city.  The  bridge  was 
washed  away  and  the  city  left  the  street  open,  invited  the  plaintiff 
into  it  by  not  closing  it  up,  and  by  allowing  it  to  be  used  without 
objection,  and  by  putting  certain  repairs  upon  it  which  made  it  not 
safe,  but  passable  with  skillful  driving  and  good  luck. 

As  we  have  said,  the  city  never  undertook  to  improve  Clinton 
street ;  it  did  not  invite  the  public  to  travel  it,  and  it  did  not  put 
the  bridge  over  the  ditch ;  whereas  in  the  Pennsylvania  case  the  city 
not  only  improved  and  opened  the  street  for  travel,  but  when  the 
bridge  was  washed  away  the  city  put  certain  repairs  upon  it,  or  near 
it,  to  enable  the  public  to  cross  the  creek,  and  because  those  repairs 
were  insufficient  the  city  was  held  liable. 

There  was  no  sufficient  evidence  tending  to  establish  the  liability 
of  the  city  to  authorize  the  jury  to  find  for  the  plaintiff,  and  the 
judgment  must  be  affirmed. 

Edwards  &  Seymour,  for  appellant.     T.  L.  Bennett,  for  appellee. 


Robert  Howe  v.  J.  G.  Arnold's  Adm'r. 

Judicial  Sale  of  Real  Estate. 

Where  the  sale  of  real  estate  has  been  confirmed  the  contract  Is 
treated  as  executed,  and  no  mere  contingent  Incumbrances,  such  as  po- 
tential right  of  dower,  can  be  set  up  as  a  defense  against  the  payment 
of  the  purchase-money. 

Excess  or  Deficiency  in  Acreage  Sold  at  Judicial  Sale. 

A  purchaser  at  judicial  sale  is  liable  for  an  excess  in  the  land  pur- 
chased, but  the  owner  of  land  sold  at  judicial  sale,  not  being  the  yen- 
dor,  is  not  liable  for  a  deficit;  and  for  the  same  reason  a  creditor  for 
whose  debt  such  land  is  sold  is  not  liable.  In  such  cases  the  court  is 
the  vendor,  and  unless  the  deficiency  be  such  as  to  authorize  the  court 
to  set  It  aside,  there  appears  no  ground  upon  which  a  purchaser  can 
be  relieved  on  account  of  a  mere  deficit,  when  the  land  sells  for  no 
more  than  the  debt. 


APPEAL  PROM  KENTON  CHANCERY  COURT. 

March  13,  1880. 
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•inion  by  Judge  Cofer: 

the  great  mass  of  frivolous  excuses  set  up  by  the  appellant  in 
esponses,  we  have  been  unable  to  find  more  than  two  that  are 

plausible. 

iey  are:    1st,  That  Mrs.  Morris  has  a  contingent  right  of  dower 

ie   land;  2d,  That  the  land  was  sold  as  containing  32  acres 

78  poles,  when  it  in  fact  contains  but  zS'/i  acres. 

ie  sale  having  been  confirmed,  the  contract  is  to  be  treated  as 

itcd,  and  no  mere  contingent  incumbrances,  such  as  potential 

of  dower,  can  be  set  up  as  a  defense  against  the  payment  of 
m r chase-money.  It  was  decided  in  Dawson  v.  Goodwin,  15  B. 
-  439.  that  a  purchaser  at  judicial  sale  is  liable  for  an  excess  in 
and  purchased  in  the  same  manner  as  the  purchaser  at  a  pri- 
sale,  but  even  in  that  case  the  court  says  that  the  owner  of  land 
at  judicial  sale,  not  being  the  vendor,  is  not  liable  for  a  deficit, 
it  seems  to  us  that  for  the  same  reason  the  creditor  for  whose 

it  is  sold  is  not  liable.  In  such  cases  the  court  is  the  vendor; 
;ale  satisfies  the  debt  in  whole  or  in  part,  and  unless  the  de- 
icy  be  such  as  to  authorize  the  court  to  set  aside  the  sale,  we 
inable  to  see  any  legal  or  equitable  ground  upon  which  a  pur - 
;r  can  be  relieved  on  account  of  a  mere  deficit  in  the  quantity, 
1  the  land  sells  for  no  more  than  the  debt  to  satisfy  which  it  was 

ie  judgment  must  therefore  be  affirmed. 

.  IV.  Cleary  and  W.  P.  D.  Busk,  for  appellant. 

sk  &  Fisk,  for  appellee. 


Lewis  Lenty  v.  Joshua  B.  Parks. 

ments  Required  in  Petition  for  Slander. 

A  petition  for  damages  on  account  of  slander,  to  be  sufficient,  must 
iver  that  the  false  words  spoken  were  maliciously  spoken  of  and  con- 
cerning the  plaintiff. 

ierous  Words. 

To  say  of  another  that  "1  will  have  Parks  indicted  for  forgery  by 
.he  grand  Jury"  is  a  cause  of  action  for  slander,  as  the  words  carry 
with  them  a  charge  of  a  criminal  nature. 

APPEAL  FROM  JBFFBR80N  COURT  OF  COMMON  PLEAS. 

March  18.  1S80. 
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Opinion  by  Judge  Pryor: 

This  was  an  action  of  slander  instituted  by  Parks  against  Lenty. 
and  containing  three  counts. 

In  the  first  count  it  is  alleged  that  the  appellant  in  the  presence  and 
hearing  of  divers  persons,  spoke  of  and  concerning  the  appellee  the 
following  false,  defamatory  and  slanderous  words,  to  wit:  'That 
Josh  Parks,  meaning  plaintiff,  had  forged  that  letter,  meaning  the 
letter  aforesaid,  which  he,  meaning  the  plaintiff,  had  filed  with  his, 
meaning  plaintiff,  motion  for  a  new  trial  (meaning  plaintiff's  mo- 
tion in  suit  No.  30421  as  aforesaid),  thereby  meaning  that  the  plain- 
tiff had  committed  the  crime  of  forgery." 

The  second  count  contains  in  substance  the  same  allegation.  In 
the  third  count  it  is  alleged  that  the  appellant,  in  the  presence  and 
hearing  of  divers  good  persons,  spoke  of  the  plaintiff  these  false,  de- 
famatory and  slanderous  words :  "I,  meaning  defendant,  intend  to 
have  Josh  Parks,  meaning  plaintiff,  indicted  for  forgery  before  the 
grand  jury,  meaning  the  grand  jury  of  Jefferson  county." 

Each  count  in  the  petition  is  fatally  defective  in  failing  to  allege 
that  the  words  were  maliciously  spoken  of  and  concerning  the  plain- 
tiff, and  while  this  defect  may  have  been  cured  by  the  amended  plead- 
ing filed  after  the  first  trial,  yet,  in  our  opinion,  it  still  left  the  ap- 
pellee without  a  cause  of  action.  There  is  nothing  in  the  letter  writ- 
ten by  the  appellant  to  the  appellee  from  which  a  libel  or  slander  can 
be  implied,  but  on  the  contrary  it  seems  to  have  reference  to  a  busi- 
ness transaction  between  the  two  parties  in  which  the  appellant 
notifies  the  appellee  that  at  the  proper  time  he  (the  appellant)  would 
have  plenty  of  money. 

The  letter  reads: 
"Mr.  J.  B.  Parks : 

Dear  Sir : — I  received  your  note  to-day.  I  know  I  am  to  get  one- 
third  of  the  office  if  you  are  elected,  and  will  have  plenty  of  money 
at  the  proper  time.  L.  Lenty." 

It  is  alleged  in  the  petition  as  amended  that  the  appellant  had  ob- 
tained a  judgment  against  the  appellee  for  a  large  sum  of  money 
in  an  action  for  money  had  and  received,  or  for  money  loaned  him 
by  the  appellant,  and  that  after  the  rendition  of  the  judgment  the 
appellee  filed  grounds  for  a  new  trial,  and  these  grounds  accom- 
panied the  letter  already  alluded  to  as  evidence  conducing  to  sustain 
his  defense,  the  defense  being  that  the  money  for  which  the  judg- 
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meat  was  obtained  was  expended  for  the  purpose  of  securing  Parks9 
election  as  marshal,  and  that  Lenty,  under  an  agreement  between 
them,  was  to  make  this  expenditure,  and  as  a  consideration  therefor 
become  Parks'  deputy. 

It  is  also  alleged  that  the  appellant,  in  speaking  of  this  letter,  pro 
nounced  it  a  forgery,  but  it  is  not  alleged  that  those  present  and  to 
whom  the  words  were  spoken  knew  the  character  of  the  action  in 
which  the  judgment  against  the  appellee  had  been  obtained;  nor  is 
it  alleged  that  the  action  between  the  parties  was  the  subject  of  the 
conversation  between  the  appellant  and  those  to  whom  the  alleged 
slander  was  spoken  and  published.    Nor  is  it  averred  that  the  by- 
standers knew  the  contents  of  the  letter,  the  action  to  which  it  had 
reference,  or  its  relevancy  to  the  issue  made.    That  such  an  action 
was  instituted  and  a  judgment  rendered,  with  the  additional  state- 
ment that  a  letter  was  written  to  and  received  by  Paries  from  Lenty, 
and  made  one  of  the  grounds  for  a  new  trial,  are  facts  definitely 
stated,  but  there  is  an  entire  failure  to  allege  that  the  parties  pres- 
ent and  who  heard  the  alleged  slanderous  words  knew  or  were  then 
informed  of  the  principal  facts  alleged. 

There  is  nothing  slanderous  in  the  letter  exhibited,  and  no  col- 
loquium, between  the  appellant  and  those  he  was  addressing,  au- 
thorizing the  listeners  to  conclude  that  the  appellant  was  charging 
the  appellee  with  the  commission  of  a  crime  that  would  subject  him, 
it  true,  to  punishment  or  to  a  criminal  prosecution. 

It  will  not  be  presumed  that  the  bystanders  knew  the  character 
of  the  action  brought  by  the  appellant,  or  the  nature  of  the  agree- 
ment between  the  two,  with  reference  to  the  office,  nor  that  they  were 
informed  as  to  the  contents  of  the  letter,  or  its  relevancy  to  the  ques- 
tion at  issue  on  the  motion  for  a  new  trial.  The  amendment  filed  ap- 
plies to  every  count  in  the  original  petition,  but  in  the  third  count  it 
is  directly  alleged  that  appellant  said  of  the  appellee,  "I  will  have 
Parks  indicted  for  forgery  by  the  grand  jury."  These  words,  if 
proven,  constituted  a  cause  of  action  and  carried  with  them  a  charge 
of  a  criminal  nature.  The  case,  however,  went  to  the  jury  on  the 
other  counts  as  well  as  the  third  count,  when  the  first  and  second 
counts  contained  no  cause  of  action,  and  for  that  reason  the  judg- 
ment must  be  reversed  and  cause  remanded  for  further  proceedings. 
The  questions  on  the  pleadings  have  alone  been  considered. 
S.  S.  Parks,  William  Lindsay,  D.  M.  Rodman,  John  Rodman,  for 
appellant.    E.  E.  McKay,  for  appellee. 
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R»  L.  Coleman,  et  al.,  y.  Moses  Hess,  et  al. 

Devisee's  Liability  for  Testator's  Debts. 

Devisees,  receiving  by  way  of  advancements,  can  only  be  required 
by  a  creditor  of  tbe  devisor  to  pay  what  was  received  under  the  will 
after  the  death  of  the  testator.  What  is  given  as  advancements  prior 
to  the  testator's  death  cannot  be  included  in  the  estimate  in  order  to 
fix  the  extent  of  the  devisee's  liability. 

APPEAL  FROM  WARREN  CIRCUIT  COURT. 

March  18,  1880. 

Opinion  by  Judge  Pryor  : 

No  affidavit  or  demand  was  necessary  to  be  made  against  the  de- 
visees, and  if  a  demand  had  been  necessary  it  is  too  late  to  make  the 
objection  for  the  first  time  in  this  court.  Nor  was  it  necessary  that 
a  settlement  should  have  been  had  of  the  estate  of  Coleman  in  order 
to  ascertain  the  liability  of  each  devisee,  but  it  was  necessary  before 
a  joint  judgment  could  be  rendered  against  the  devisees  to  show  that 
each  devisee  has  received  a  sum  sufficient  by  way  of  devise  to  pay 
off  this  debt.  It  is  neither  alleged  in  the  petition  nor  shown  by  the 
proof  that  such  was  the  case.  It  is  alleged  that  the  two  devisees  re- 
ceived each  $ ,  which,  together  with  their  interests  in  the  real 

estate,  is  amply  sufficient  to  pay  the  debt.  It  is  nowhere  alleged 
that  they  each  received  a  sum  sufficient  for  that  purpose,  and  there- 
fore a  joint  judgment  was  improper. 

Besides,  the  devisee,  receiving  by  way  of  advancements,  so  far  as 
the  creditor  is  concerned,  can  only  be  made  to  pay  what  was  re- 
ceived under  the  will  after  the  death  of  the  testator.    The  devisee  is 
being  pursued  for  the  debt  of  the  devisor  by  reason  of  having  received 
assets  devised.    What  was  given  prior  to  the  death  of  the  devisor 
cannot  be  included  in  the  estimate  in  order  to  fix  the  extent  of  the 
devisee's  liability.    The  record  does  not  show  that  the  obligors  were 
released  by  the  execution  of  another  bond.    It  does  not  appear  on 
whose  motion  or  at  whose  instance  the  last  bond  was  executed,  and 
it  seems  not  to  have  been  given  at  the  instance  of  the  sureties  on  the 
first  bond.    The  only  question  in  this  case  is  as  to  the  extent  of  the 
assets  received  by  the  devisees,  and  it  does  not  clearly  appear  that 
a  joint  judgment  could  have  been  rendered  for  the  reason  already  in- 
dicated. 
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Judgment  reversed  and  cause  remanded  for  further  proceedings 
consistent  with  this  opinion. 
/.  W .  &  George  R.  Gorin,  for  appellants. 
/.  //.  Rose,  for  appellees. 


J.  C.  Hendricks  v.  James  Garrett. 

on  in  Equitable  Action. 
The  statute,  providing  that  no  person  shall  testify  for  himself  in  an 
equitable  action,  after  taking  other  testimony  for  himself  in  chief,  is 

* 

not  violated  so  as  to  prevent  such  person  from  testifying  where  he 
has  taken  the  depositions  of  other  witnesses  before  giving  his  own, 
but  withdraws  the  depositions  taken  before  his  own  and  does  not  offer 
such  depositions  in  evidence. 

Judicial  Notice. 

The  court,  without  evidence,  will  presume  that  a  town  lot  Is  not 
susceptible  of  division  without  substantially  impairing  its  value. 

APPEAL  FROM  OLDHAM  CIRCUIT  COURT. 

March  18,  1880. 

Opinion  by  Judge  Cofer  : 

This  was  a  suit  in  equity.  The  appellee  took  one  or  more  deposi- 
tions before  giving  his  own.  These  were  then  withdrawn  by  leave 
of  court.  He  then  gave  his  own  deposition,  but  did  not  retake  the 
depositions  of  the  witnesses  whose  depositions  had  been  withdrawn, 
nor  read  those  that  were  withdrawn. 

The  appellant  excepted  to  the  deposition  of  the  appellee  on  the 
ground  that  he  gave  it  after  taking  other  testimony  for  himself,  in 
chief.  The  court  overruled  the  exception,  and  we  think  properly. 
The  statute  provides  that  no  person  shall  testify  for  himself  "in  an 
equitable  action,  after  taking  other  testimony  for  himself,  in  chief." 

The  object  of  this  provision  was  to  prevent  the  temptation  to  a 
party  to  commit  perjury  in  order  to  corroborate  the  testimony  of 
his  witnesses  or  to  supply  defect  or  omissions  in  their  statements. 
And  when  a  party  has  inadvertently  taken  the  depositions  of  other 
witnesses  before  giving  his  own  the  danger  the  statute  was  intended 
to  guard  against  is  entirely  avoided  by  the  withdrawal  of  the  deposi- 
tions previously  taken,  and  by  omitting  to  offer  the  depositions  of 
the  witnesses  previously  examined. 
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The  burden  was  on  the  appellant  to  establish  his  defense  by  a  pre- 
ponderance of  the  evidence.  This  he  failed  to  do,  and  the  judg- 
ment was  right  on  the  merits. 

The  court  will  presume  that  a  town  lot  is  not  susceptible  of  divi- 
sion without  substantially  impairing  its  value,  and  the  affidavit  of 
Mr.  Clayton  proves  the  fact  without  regard  to  the  presumption. 

Judgment  affirmed. 

D.  M.  Rodman,  James  Clare,  for  appellant. 

J.  W.  Clayton,  Carroll  &  Barbour,  for  appellee. 


Mary  Boyd  v.  Spencer  Boyd,  et  al. 

Dower  of  Wife. 

When  the  heirs  and  devisees  of  the  husband  over  the  claim  and 
protest  of  the  widow  receive  all  the  money  from  the  sale  of  real  es- 
tate they  become  liable  to  her  for  such  dower. 

APPEAL  FROM  BATH  CIRCUIT  COURT. 

March  20,  1880. 

Opinion  by  Judge  Pryor: 

It  is  not  necessary  to  discuss  again  the  right  of  Mrs.  Boyd  to 
dower  in  the  land,  or  rather  the  proceeds  of  the  land  sold  by  the 
creditors  of  her  husband.  It  has  been  twice  decided  that  she  was 
entitled,  and  there  must  be  an  end  to  litigation. 

The  heirs  and  devisees  of  Spencer  Boyd  have  received  this  money, 
and  to  the  extent  of  assets  they  are  liable.  If  all  are  not  before  the 
court  some  have  received  a  sum  sufficient  to  more  than  pay  the  ap- 
pellant, and  these  parties  should  be  required  to  pay  and  look  to  the 
other  devisees  for  contribution.  If  Mrs.  Boyd  is  enabled  to  assert 
this  claim  it  is  because  of  the  action  on  the  part. of  Spencer  Boyd's 
representatives  in  refuting  her  right  to  dower  in  the  original  action. 

The  land  sold  to  Wright  &  Jones  for  $16,028.  The  dower  inter- 
est of  Mrs.  Boyd  was  one-third  for  life.  The  absolute  value  of  her 
dower  interest  is  $3,216.  The  question  is:  When  is  this  sum  to  be- 
gin bearing  interest?  The  claim  of  Mrs.  Boyd  was  not  properly 
asserted  against  these  devisees  until  the  17th  of  March,  1876,  and  I 
although  the  money  had  been  long  since  paid  to  the  representatives 
of  Spencer  Boyd,  this  dormant  claim  against  the  heirs  and  devisees 
ought  not  to  be  doubled  by  adding  to  it  the  accumulated  interest, 


i88o.]  Smith  v.  Hayden.  549 

prior  to  March  17,  1876,  when  the  claim  was  for  the  first  time  legiti- 
mately made  against  the  devisees  or  their  representatives.  The 
$3,2 16  should  bear  interest  from  that  date,  March  17,  1876.  A  judg- 
ment on  the  return  of  the  cause  will  be  entered  against  the  devisees 
or  their  representatives  for  the  amount  to  the  extent  only  of  the  as- 
sets had.  The  commissioner's  report  shows  what  amount  each  dev- 
isee has  received.  If  there  is  any  error  as  to  the  amount  received 
by  the  devisees  it  may  be  referred  for  report  on  that  branch.  The 
amount  to  which  the  appellant  is  entitled  must  be  regarded  as  set- 
tled. 

Judgment  reversed  and  cause  remanded.  The  appellant  is  only 
to  be  charged  for  new  record  in  taxing  cost. 

Reid  &  Stone,  A.  Duvall,  for  appellant. 

William  Lindsay,  N.  P.  Reid,  /.  S.  Hunt,  R.  Gudgell  &  Son,  for 
appellees. 


Bartley  Smith  v.  J.  B.  Hayden,  Receiver,  et  al. 

Judicial  Sale. 

A  judicial  sale  will  be  set  aside  when  the  land  sold  for  more  than 
the  amount  of  the  judgment.  The  commissioner  should  have  ottered 
to  sell  only  so  much  of  the  land  as  would  satisfy  the  judgment. 

Description  of  Land  in  Judicial  Sale  Order. 

A  judgment  for  the  sale  of  real  estate  must  contain  a  description 
of  the  tracts  ordered  sold. 

APPEAL  FROM  HARDIN  CIRCUIT  COURT. 

March  20,  1880. 

Opinion  by  Judge  Pryor  : 

It  is  hardly  necessary  to  notice  the  various  errors  complained  of  by 
the  appellant,  as  it  is  manifest  that  the  sale  must  be  set  aside  for  the 
reason  that  the  land  sold  for  more  than  the  amount  of  the  judgment. 
The  commissioner  had  no  power  to  sell  the  land  for  a  greater  sum 
than  would  pay  the  debt  and  should  have  offered  to  sell  only  so 
much  of  the  land  as  would  satisfy  the  judgment.  This  was  not  done, 
but  the  land  was  offered  and  a  bid  made  of  $200  more  than  should 
have  been  realized,  and  the  bid  accepted.  There  is  no  appeal,  as  we 
understand,  from  the  first  two  judgments,  but  the  appeal  is  from 
the  last  judgment,  in  which  the  sale  is  made  not  only  to  satisfy  the 
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debt  due  by  that  judgment,  but  the  debts  due  by  the  judgments 
formerly  rendered.  While  no  objection  could  be  made  to  such  an 
order  of  sale  otherwise  proper,  the  fact  that  the  land  sold  for  more 
than  the  judgments  in  the  consolidated  cases  is  fatal.  The  sale 
made  and  the  exceptions  of  the  appellant  on  that  ground  should  have 
been  sustained.  The  petition  in  the  last  action,  No.  1926,  is,  we 
think,  good.  It  alleges  an  agreement  to  pay,  but  the  judgment  no- 
where describes  the  land. 

The  judgment  is  reversed  for  the  failure  only  to  describe  the  land, 
and  the  sale  must  be  set  aside  and  a  resale  ordered ;  and  this  order 
of  resale  will  embrace  all  the  notes  for  the  purchase-money  due,  in- 
cluding those  upon  which  judgments  have  been  rendered, — in  fact, 
judgments  have  been  rendered  on  all  the  notes, — and  the  cause  re- 
manded for  further  proceedings. 

A.  B.  Montgomery,  for  appellant. 

James  Montgomery,  for  appellees. 


John  McGrath  &  Wife  v.  N.  T.  Berry. 

Homestead. 

When  the  homestead  is  not  waived  by  a  mortgage  nor  barred  by  1 
judgment  the  land  to  be  sold  should  be  ordered  sold  subject  to  the 
homestead,  and  such  a  judgment  having  been  rendered,  its  effect  can- 
not be  enlarged  by  facts  occurring  in  pais  before  the  sale. 

Priority  of  Homestead. 

Where  a  homestead  is  held  only  on  a  portion  of  the  whole  of  the 
land  ordered  sold,  the  court  should  direct  the  sale  of  the  land  not  cov- 
ered by  the  homestead,  before  resorting  to  that  portion  embraced  in 
the  homestead. 

APPEAL  FROM  MARION  CIRCUIT  COURT. 

March  20,  1880. 

Opinion  by  Judge  Cofer  : 

When  this  case  was  formerly  in  this  court  we  decided  that  on  the 
facts  stated  in  the  petition  the  appellants  were  entitled  to  a  home- 
stead in  the  land,  and  that  decision  must  be  deemed  to  be  conclusive 
on  this  appeal,  unless  the  appellee  has  shown  some  valid  defense  not 
then  appearing  in  the  record.    McGrath  v.  Berry,  13  Bush  391. 

That  the  appellee  mistook  the  legal  effect  of  the  mortgage  as 
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drafted  by  himself  presents  no  ground  for  defeating  the  claim  to  a 
homestead,  and  seems  not  now  to  be  much  insisted  upon.  That  the 
appellants  abandoned  the  possession  and  removed  to  another  county 
without  any  intention  at  the  time  to  return  cannot  affect  the  de- 
cision of  the  case. 

The  homestead  was  not  waived  by  the  mortgage  nor  barred  by 
the  judgment  which  was  rendered  while  the  appellants  resided  on 
the  land.  The  judgment  when  rendered  did  not  authorize  a  sale  of 
the  homestead,  and  its  effect  could  not  be  enlarged  by  facts  occur- 
ring in  pais  before  the  sale.  It  was,  in  contemplation  of  law,  a  judg- 
ment to  sell  subject  to  the  homestead  exemption,  and  the  purchaser 
could  not  acquire  a  greater  interest  than  the  judgment  and  the  law 
authorized  to  be  sold.    Wing  v.  Hayden,  10  Bush  276. 

The  record  does  not  show  the  amount  for  which  the  land  was 
sold,  nor  how  much  of  the  debt  remains  unpaid.  To  the  extent  of 
appellee's  bid  his  debt  is  satisfied,  and  cannot  be  revived  because  the 
appellant  has  successfully  asserted  a  right  to  a  homestead.  He  must 
stand  in  the  same  position  as  any  other  purchaser,  and  the  sale  hav- 
ing been  confirmed,  he  cannot,  so  long  as  the  order  of  confirmation 
stands  unreversed,  go  behind  it  to  adjust  equities.  If  the  balance 
now  claimed  as  purchase-money  did  not  lose  its  character  as  such,  by 
being  paid  by  the  appellee  to  Phillips,  it  was  a  lien  on  the  entire  19- 
acre  tract,  and  the  homestead  not  having  been  waived  by  the  mort- 
gage that  part  of  the  tract  not  included  in  the  homestead  would  have 
to  be  exhausted  first,  before  resort  could  be  had  to  that  part  em- 
braced in  the  homestead. 

Wherefore  so  much  of  the  judgment  as  directs  a  sale  of  that  part 
of  the  19-acre  tract  embraced  in  the  homestead  to  pay  the  supposed 
balance  of  the  purchase-money  is  remanded,  with  directions  to  dis- 
miss the  cross-petition  as  to  that.  In  all  other  respects  the  judgment 
is  affirmed  on  both  appeals. 
Russell  &  Arritt,  for  appellants. 
William  Lindsay,  A.  Duvall,  for  appellee. 


John  A.  Gano,  et  al.,  v.  City  of  Covington,  et  al. 

Construction  of  Deeds  of  Conveyance. 

In  construing  deeds  regard  must  be  had  to  their  language,  the  sit- 
uation of  the  land,  and  other  circumstances  surrounding  the  parties 
and  the  land  conveyed. 
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APPEAL  FROM  KENTON  CHANCERY  COURT. 

March  20,  1880. 

Opinion  by  Judge  Cofer: 

A  one-third  interest  in  the  land  now  in  contest  descended  to  the 
appellants  from  their  father,  R.  *M.  Gano,  and  it  devolves  upon  the 
appellees  to  show  that  they  have  been  divested  of  the  title  thus 
acquired. 

There  is  no  question  here  as  to  the  right  of  the  city.    The  chancel- 
lor adjudged  against  the  city.     From  that  judgment  no  appeal  is 
prosecuted.    The  sole  question  is  between  the  appellants  and  those 
claiming  under  their  deeds  of  January  13,  1823.    If  the  appellants 
by  those  deeds  conveyed  to  Bakewell,  Page  &  Bakewell  their  inter- 
est in  the  cemetery  the  judgment  must  be  affirmed;  if  they  did  not 
it  must  be  reversed.    The  question  depends  solely  upon  the  proper 
construction  of  the  deeds.    In  construing  them  regard  must  be  had 
to  their  language  and  to  the  situation  of  the  land,  and  other  circum- 
stances calculated  to  show  whether  it  was  the  intention  of  the  parties 
to  embrace  the  cemetery  in  those  deeds. 

At  the  time  the  deeds  were  made  it  was  being  used  as  a  place  for 
the  interment  of  the  dead  of  the  then  town  of  Covington.  It  lies 
in  the  extreme  southwest  corner  of  the  200  acres  conveyed  by  Ken- 
nedy to  R.  M.  and  J.  S.  Gano  and  Corneal.  January  11,  1823,  two 
days  before  the  date  of  the  deeds  to  Bakewell,  Page  &  Bakewell,  the 
appellants,  or  those  from  or  through  whom  they  derive  title,  con- 
veyed to  Porter  50  acres  out  of  the  200-acre  tract  lying  north  and 
east  of  the  cemetery.  This  tract  separated  the  cemetery  from  the 
land  conveyed  two  days  later  to  Bakewell,  Page  &  Bakewell. 

In  the  deed  to  Porter  they  expressly  reserved  the  cemetery.  In 
the  deed  to  Bakewell,  Page  &  Bakewell  they  make  no  mention  of  it 
It  was  separated  from  the  body  of  the  land  embraced  by  those  deeds 
by  the  tract  conveyed  to  Porter,  and  had  it  been  intended  to  convey 
to  them  the  interest  in  the  cemetery  it  would  have  been  most  natural 
to  have  said  so  in  express  words,  rather  than  to  leave  the  matter  to 
construction. 

It  is  not  at  all  probable  that  either  party  had  any  thought  of  in- 
cluding the  cemetery,  or  that  the  grantors,  after  having  expressly 
reserved  it  out  of  the  deed  to  Porter,  intended  to  convey  it  by  the 
deeds  made  two  days  later  to  land  separated  from  it  by  an  interven- 
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ing  tract.  This  construction  not  only  seems  to  be  reasonable  in  view 
of  the  facts  and  circumstances  already  adverted  to,  but  is  fortified 
by  the  fact  that  in  the  subsequent  partition  between  Bakewell,  Page 
&  Bakewell,  and  the  heirs  of  John  S.  Gano,  no  account  was  taken  of 
the  cemetery. 

We  are  therefore  of  the  opinion  that  the  appellants  never  parted 
with  their  one-third  interest  in  the  land  in  contest,  and  tjiat  the  court 
erred  in  failing  to  adjudge  it  to  them. 

Judgment  reversed  and  cause  remanded  for  a  judgment  in  con- 
formity to  this  opinion. 

William  Lindsay,  T.  F.  Hallam,  J.  G.  Carlisle,  for  appellants. 

Benton  &  Benton,  for  appellees. 


James  W.  Williams'  Adm'r  v.  James  B.  Cambest,  et  al. 

Title  to  Personal  Property  of  an  Intestate. 

Upon  the  appointment  and  qualification  of  an  administrator  of  an 
intestate  the  title  to  all  the  goods,  chattels,  and  credits  of  the  in- 
testate vests  in  such  administrator.  Certain  articles  of  such  prop- 
erty are  exempt  from  sale,  and  may  be  set  apart  by  the  appraisers 
to  the  widow  or  infant  children;  but  until  this  is  done  the  exempted 
property  is  not  identified,  and  the  title  to  all  of  it  remains  in  such 
administrator. 

APPEAL  FROM   DAVIESS   CIRCUIT   COURT. 

March  20,  1880. 

Opinion  by  Judge  Cofer  : 

Upon  the  qualification  of  a  personal  representative  of  an  intestate 
the  title  to  all  the  goods,  chattels  and  credits  of  the  intestate  vests  in 
his  personal  representative.  The  statute  provides  that  certain  arti- 
cles of  property  shall  be  exempt  from  distribution  and  sale,  and  shall 
be  set  apart  to  the  widow  or  infant  children  of  the  intestate  by  the 
appraisers.  Until  this  is  done  the  exempted  property  is  not  identi- 
fied, and  the  title  to  the  whole  remains  in  the  personal  representative. 

The  plaintiffs  alleged  that  an  inventory  was  made  by  the  ad- 
ministrator amounting  to  $431,  and  that  the  entire  personal  estate, 
as  far  as  they  had  knowledge  of  it,  was  set  apart  to  them  as  exempt 
from  distribution.  By  whom  was  it  set  apart?  The  petition  does 
not  show,  and  the  allegation  that  it  was  set  apart  was  no  more  than 
a  mere  conclusion  of  law. 
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As  we  have  seen,  the  title  to  all  the  decedent's  personal  estate 
vested  in  the  administrator,  and  it  was  necessary  that  the  plaintiffs 
should  show  that  it  had  subsequently  vested* in  them,  and  in  order 
to  do  this  they  should  have  alleged  that  it  was  set  apart  by  appraisers 
duly  appointed,  for  they  could  not  otherwise  be  invested  with  title, 
and  without  title  they  are  not  entitled  to  recover.  The  plaintiffs  will 
not  in  any  event  be  entitled  to  interest  except  from  the  time  of  the 
conversion  of  the  property. 

Judgment  reversed  and  cause  remanded  for  further  proper  pro- 
ceedings. 

Williams  &  Powers,  for  appellant.  Sweeney  &  Son,  for  appellees. 


James  T.  Tompkins*  Adm'x,  et  al.,  v.  Southern  Baptist  Theo- 
logical Seminary. 

Contract. 

The  failure  to  complete  the  formal  evidence  of  a  contract  by  re- 
ducing it  into  the  form  of  notes  does  not  effect  Its  validity  or  render 
it  incomplete. 

Pacts  Constituting  Contract. 

Where  a  person  in  answer  to  a  request  to  subscribe  said,  "I  hare 
concluded  to  subscribe  $1,000/'  and  refers  to  the  circular  for  the 
terms  upon  which  he  made  the  subscription,  and  the  circular  speci- 
fied the  instalments  and  the  time  for  the  payment  of  each,  and  also 
stated  that  notes  would  be  taken  for  the  several  instalments,  and 
when  he  said,  "you  can  call  upon  me  at  any  time  for  my  signature," 
it  was  held  that  the  contract  was  complete. 


APPEAL  FROM  LOUISVILLE  CHANCERY  COURT. 

March  23,  1880. 

Opinion  by  Judge  Cofer  : 

The  letter  of  Mr.  Tompkins  was  in  answer  to  a  request  to  sub- 
scribe. In  it  he  says :  "I  have  concluded  to  subscribe  $i,ooo,"  and 
refers  to  the  circular  for  the  terms  upon  which  he  made  the  sub- 
scription. The  circular  specified  the  installments  and  the  time  for 
the  payment  of  each,  and  also  stated  that  notes  would  be  taken  for 
the  several  installments ;  and  when  he  said,  "You  can  call  upon  me 
at  any  time  for  my  signature,"  he  no  doubt  referred  to  the  notes  for 
the  installments. 
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The  letter  and  the  circular  referred  to  in  it  contained  all  the  stipu- 
lations necessary  to  a  valid  contract.  There  is  nothing  in  the  lan- 
guage of  the  letter  to  indicate  that  he  reserved  or  intended  to  re- 
serve any  right  to  withhold  the  subscription,  or  that  his  purpose  was 
to  signify  willingness  to  make  the  subscription  at  some  future  time. 
*4I  have  concluded  to  subscribe/'  when  considered  in  connection  with 
the  closing  sentence  of  the  letter,  clearly  indicates  that  he  under- 
stood he  was  then  subscribing,  and  that  nothing  remained  to  be  done 
but  to  execute  notes  according  to  the  terms  proposed  in  the  cir- 
cular. 

The  case  is  unlike  any  of  those  cited  in  the  brief,  all  of  which  have 
been  considered.  The  case  apparently  most  relied  upon  (Allen  v. 
Roberts,  2  Bibb  98)  was  decided  on  the  ground  that  the  letter  was 
intended  only  to  give  information  that  the  land  was  for  sale,  of  the 
price  and  payments  which  would  be  required,  and  the  time  when  the 
writer  would  be  in  the  county.  No  time  for  payment  was  indicated 
in  the  letter,  the  land  was  not  described,  and  the  closing  sentence 
showed  that  the  writer  looked  to  further  negotiations  when  he  should 
visit  the  county.  If  he  had  said,  "I  shall  be  down  in  your  county  this 
fall  without  fail,  and  will  then  make  you  a  deed,"  or  "You  may  then  ' 
call  upon  me  for  a  deed,"  the  case  would  have  been  more  like  the 
case  at  bar. 

If  Mr.  Tompkins  had  meant  merely  that  he  was  inclined  to  sub- 
scribe, or  that  he  thought  he  would  do  so,  we  cannot  suppose  he 
would  have  used  the  language  found  in  his  letter.  In  that  case  it 
would  have  been  unnecessary  to  indicate  the  terms  upon  which  he 
proposed  to  subscribe,  and  the  statement  in  the  last  sentence  would 
not  only  be  out  of  place,  but  positively  unmeaning. 

If  he  intended  that  the  question  of  his  subscription  should  remain 
open,  why  say :  "You  can  call  upon  me  at  any  time  for  my  signa- 
ture"? According  to  the  views  of  counsel  he  meant  to^say:  "You 
can  call  upon  me  at  any  time  and  I  will  decide  whether  I  will  give 
you  my  signature." 

The  letter  shows  that  question  was  already  decided,  and,  as  held 
in  Bell  v.  Offutt,  10  Bush  632,  the  failure  to  complete  the  formed 
evidence  of  the  contract  by  reducing  it  into  the  form  of  notes  does 
not  affect  its  validity  or  render  it  incomplete. 
Judgment  affirmed. 

Barrett  &  Brown,  John  Marshall,  for  appellants. 
Edwards  &  Seymour,  for  appellee. 
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S.  A.  Godshaw  v.  Bramberger,  Bloom  &  Co. 

Grounds  for  Attachment. 

An  attachment  cannot  be  sustained  where  the  evidence  clearly 
shows  an  amount  of  property  subject  to  execution,  out  of  which 
plaintiff's  debt  could  have  been  paid.  The  insolvency  of  a  defendant 
is  not  sufficient  to  authorize  an  attachment. 

APPEAL  FROM  DAVIESS  CIRCUIT  COURT. 

March  23,  1880. 

Opinion  by  Judge  Pryor: 

The  first  ground  for  the  attachment  cannot  be  sustained,  as  the 
evidence  clearly  shows  an  amount  of  property  subject  to  execution, 
out  of  which  the  appellee's  debt  could  have  been  made.    The  mere 
insolvency  of  the  appellant  is  not  sufficient  to  authorize  an  attach- 
ment under  this  statute.    If  the  debtor  has  property  subject  to  execu- 
tion of  sufficient  value  to  pay  the  debt  the  attachment  should  be  dis- 
charged.   Nor  is  there  any  evidence  of  fraud..    The  validity  of  the 
debts  for  which  the  mortgages  were  executed  is  not  questioned,  and 
the  fact  that  an  assignment  was  made  for  the  benefit  of  all  creditors 
evidences  good  faith  on  the  part  of  the  debtor  in  equalizing  all  of 
his  creditors  in  the  distribution  of  his  assets. 

The  judgment  below,  in  so  far  as  it  sustains  the  attachment,  is 
reversed  and  cause  remanded  with  directions  to  discharge  it. 

Little  &  Slack,  for  appellant.  Weir  &  Weir,  Walker,  for  appellees. 


Kentucky  &  Great  Eastern  R.  Const.  Co.'s  Assignee  v.  Ken- 
tucky &  Great  Eastern  R.  Co.,  et  al 

Jurisdiction  in  Suit  to  Enforce  a  Contractor's  Lien. 

A  suit  to  enforce  a  contractor's  Hen  against  a  railroad  company, 
in  which  it  is  sought  to  sell  not  only  the  rights  and  franchises  of  the 
company,  but  its  tangible  property,  its  roadway  and  right  of  way, 
can  only  be  prosecuted  in  a  county  in  which  the  road  runs. 

APPEAL  FROM  FRANKLIN  CIRCUIT  COURT. 

March  25,  1880. 

Opinion  by  Judge  Coper: 

This  was  not  a  suit  to  foreclose  a  mortgage  or  deed  of  trust  exe- 
cuted by  the  Kentucky  &  Great  Eastern  R.  Co.,  and  therefore  if  it 
were  conceded  that  the  provision  of  the  charter  giving  to  the  Frank- 
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tin  Circuit  Court  exclusive  jurisdiction  of  such  a  suit  has  not  been 
repealed  by  the  new  code  it  would  by  no  means  follow  that  the 
Franklin  Circuit  Court  had  jurisdiction  of  this  case. 

The  object  of  the  suit  was  to  enforce  an  alleged  contractor's  lien, 
the  foundation  of  which  is  not  very  apparent,  but  certainly  is  nei- 
ther a  deed  of  trust  nor  a  mortgage.   The  company  made  a  deed 
of  trust  to  the  Farmers'  Loan  &  Trust  Co.,  of  New  York.    That 
company  is  made  a  defendant.    It  may  be  necessary  as  an  incident  to 
the  appellant's  suit,  if  he  shall  show  himself  entitled  to  relief,  to  en- 
force the  deed  of  trust  to  the  loan  and  trust  company,  but  any  court 
that  has  jurisdiction  of  appellant's  suit  must  of  necessity  have  juris- 
diction of  a  cross  suit  by  the  loan  and  trust  company  to  enforce  its 
rights ;  otherwise  the  court  could  not  settle  in  one  suit  the  rights  of 
all  the  parties  having  liens  upon  the  property  in  litigation.    Such  a 
cross  action  would  be  a  mere  incident  to  the  original  action,  and 
vrould  be  drawn  to  it  wherever  it  was  rightly  brought.     But  the 
converse  is  not  true.    The  appellant  seeks  to  enforce  a  hostile  lien, 
and  he  cannot  derive  support  from  that  source.    He  must  resort  to 
a  court  that  has  jurisdiction  of  his  case  independently  of  another 
and  especially  one  against  whom  he  claims. 

Nor  is  his  action  transitory.  He  seeks  a  sale  not  only  of  the 
rights  and  franchises  of  the  company,  but  of  its  tangible  property, 
its  roadway  and  road  superstructure.  The  right  of  way  is  an  inter- 
est in  real  estate,  and  no  part  of  that  estate  is  situated  in  Franklin 
county,  and  consequently  the  circuit  court  of  that  county  had  no 
jurisdiction  of  the  subject  of  the  action.  Sub-sec.  3,  Sec.  62,  regu- 
lates the  jurisdiction  in  such  a  case,  and  the  action  should  have  been 
commenced  in  some  of  the  counties  into  which  the  road  runs. 

Wherefore  the  judgment  dismissing  the  petition  for  want  of  juris- 
diction is  affirmed. 
C.  L.  Raison,  Jr.,  for  appellant.     W.  H.  Wadszvorth,  for  appellees. 


W.  W.  Trimble  v.  W.  T.  Redman,  et  al. 

Husband  and  Wife. 

It  is  only  when  the  legal  right  of  the  husband  has  not  been  per- 
fected that  the  court  can  intervene  to  protect  the  wife  against  the 
claim  of  his  creditors;  but  a  husband,  by  reason  of  his  marriage, 
has  a  right  to  the  use  of  his  wife's  land,  and  when  they  reside  on  the 
land  and  cultivate  it  he  has  a  legal  right  to  the  produce  of  the  farm, 
and  such  property  is  subject  to  the  claims  of  his  creditors. 
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APPEAL  FROM  HARRISON  CIRCUIT  COURT. 

March  25,  1880. 

Opinion  by  Judge  Cofer  : 

Marriage  gives  to  the  husband  the  right  to  the  use  of  the  land  of 
the  wife,  and  where  they  reside  upon  her  land  and  it  is  cultivated  by 
or  under  the  control  of  the  husband,  the  produce  belongs  to  him  and 
not  to  her.    Creditors  of  the  husband  have  no  right  to  insist  that  he 
shall  exercise  his  right  and  claim  the  use  of  his  wife's  land,  but,  if 
he  does  so,  the  use  becomes  his,  and  the  produce  of  the  land  is  in  no 
sense  the  property  of  the  wife.    She  has  no  more  right  to  the  pro- 
duce raised  by  the  husband  upon  her  general  estate  than  she  would 
have  to  hogs  or  cattle  or  wheat  purchased  by  him  with  her  money 
previously  reduced  to  his  possession  in  the  exercise  of  his  marital 
right.    It  is  only  when  the  creditors  of  the  husband  undertake  to 
subject  property  of  the  wife,  to  which  the  husband  has  not  perfected 
his  legal  right,  that  the  wife  may  interpose  to  claim  a  settlement 

The  error  in  the  argument  of  counsel  consists  in  the  assumption 
that  the  husband's  legal  right  to  the  wheat  was  incomplete,  and  there- 
fore that  the  debt  for  the  price  was  a  mere  chose-in-action.  If  the 
wheat  had  not  been  sold  by  the  husband,  the  case  of  Moreland  v. 
Myall,  14  Bush  474,  would  be  authority  for  holding  that  it  was  sub- 
ject to  seizure  under  an  execution  against  the  husband;  and  it  cer- 
tainly cannot  be  maintained  that,  if  the  wheat  was  subject  to  sale 
under  execution  against  him,  he  has  not  a  legal  title  to  the  price. 
It  is  only  when  the  legal  right  of  the  husband  has  not  been  perfected 
that  the  chancellor  can  intervene  to  protect  the  wife  against  the  claim 
of  his  creditors.  That  is  not  the  case  here,  and  however  much  the 
court  may  sympathize  with  the  wife  and  children  of  an  insolvent 
husband  and  father,  we  can  do  nothing  more  or  less  than  to  decide 
the  law  as  we  find  it. 

Judgment  reversed  and  cause  remanded  with  directions  to  render 
judgment  subjecting  the  sum  in  contest  to  the  satisfaction  of  ap- 
pellant's debts. 

A.  Perrin,  for  appellant.    /.  L.  Ward,  for  appellees. 
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A.  J.  McNess  v.  Herne  &  Owen. 

Partnership  Book  Admissible  as  Evidence  in  Action  Between  Partners. 
Books  of  a  partnership  are  admissible  In  evidence  for  the  purpose 
of  showing  entries  made  therein  referring  to  the  items-  in  dispute 
between  them  exhibiting  certain  charges  and  credits  made. 

APPEAL.  PROM  HARRISON  CIRCUIT  COURT. 

March  26,  1880. 

Opinion  by  Judge  Pryor: 

It  is  difficult  to  perceive  any  valid  objection  to  the  introduction  of 
the  books  of  Herne  and  McNess  for  the  purpose  of  showing  thte 
entry  made  with  reference  to  the  $700.  Here  was  a  controversy  be- 
tween two  who  had  been  partners,  and  resort  is  had  to  their  books 
for  the  purpose  of  showing  certain  charges  and  credits  made.  This 
was  certainly  competent,  and  the  objection  made  by  counsel  based  on 
the  case  of  Brown  v.  Fall's  Adtn'r  cannot  be  made  to  apply  to  this 
case.  In  that  case  the  entries  were  offered  as  evidence  against  third 
parties,  and,  of  course,  a  different  rule  prevails.  Besides,  the  fact  of 
the  entry  or  the  withdrawal  of  the  $700  is  clearly  shown,  and  that 
it  was  accounted  for  by  the  appellees  is  equally  certain. 

It  was  a  mere  issue  of  fact,  and  no  error  is  perceived  to  the  prej- 
udice of  the  appellant,  either  in  the  objection  made  to  the  pleadings 
or  the  evidence. 

Judgment  affirmed. 

C.  W.  West,  L.  M.  Martin,  for  appellant. 

A.  H.  Ward,  for  appellees. 


B.  F.  Suggs  v.  Liverpool  and  London  and  Globe  Ins.  Co. 

Rre  Insurance  Policy. 

Where  it  is  stipulated  in  a  fire  insurance  policy  that  no  additional 
insurance  in  any  other  company  shall  be  carried  on  the  property  in- 
sured, and  that  if  such  additional  insurance  shall  be  procured  with- 
out the  consent  of  the  company  the  first  policy  shall  be  void  and  the 
insured  obtains  such  other  policy  without  such  consent,  such  policy 

is  TOld. 

APPEAL  FROM  BOURBON  CIRCUIT  COURT. 

March  27,  1880. 
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Opinion  by  Judge  Hines: 

The  policy  of  the  insurance  sought  to  be  recovered  upon  and  issued 
by  appellee  stipulates  against  additional  insurance  in  any  other  com- 
pany, and  provides  that,  if  such  other  insurance  is  obtained  without 
the  consent  of  appellee,  the  policy  shall  be  void.  In  violation  of  this 
stipulation,  appellant  obtained  insurance  in  another  company  on  the 
same  property.  The  policy  issued  on  the  last  insurance  stipulates 
against  prior  insurance,  and  provides  that  it  shall  be  void  in  case 
such  insurance  had  been  obtained,  and  the  fact  not  made  known  to 
the  insurer.  Appellant  contends  that  the  last  insurance  was  abso- 
lutely void,  and  left  the  first  in  full  force.  He  is  wrong  in  any 
aspect  of  the  case.  First,  the  second  insurance  was  not  void,  but 
voidable  only  at  the  option  of  the  insurer.  (Boer  v.  Phoenix  Ins. 
Co.,  4  Bush  242).  Sefcond,  if  it  was  void  ab  initio,  that  fact  would 
not  relieve  the  appellant  from  a  forfeiture  resulting  from  the  viola- 
tion of  the  stipulation  in  the  first  policy  against  additional  insurance. 

Judgment  affirmed. 

R.  J.  Page,  for  appellant.     G.  C.  Lockhart,  for  appellee. 


Edward  Vincent  v.  Edmund  Duff. 

Statutory  Liens. 

Liens  created  by  statutes  cannot,  as  against  creditors  or  innocent 
purchasers,  be  enforced  unless  the  statute  has  been  complied  with; 
and  where  no  lien  is  reserved  in  a  deed  to  secure  the  payment  of 
interest  on  the  balance  of  purchase  money  the  vendor  has  no  Ilea 
for  such  purposes. 

Personal  Judgment. 

Where  a  claim  is  sued  upon  and  it  is  sought  to  enforce  a  lien,  and 
the  debt  was  not  the  debt  of  the  defendant  originally,  nor  one  that 
he  subsequently  assumed,  there  can  be  no  personal  Judgment. 

APPEAL  FROM  BARREN  CIRCUIT  COURT. 

March  27,  1880. 

Opinion  by  Judge  Hines  : 

There  is  nothing  in  the  record  to  justify  the  court  in  concluding 
that  appellee,  Duff,  was  guilty  of  any  concealment  or  misrepresenta- 
tion that  would  operate  as  a  waiver  of  his  lien  on  the  land  sought  to 
be  subjected.    The  judgment  against  appellant  is  erroneous,  how- 
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ever,  in  two  particulars.  First,  there  should  have  been  no  personal 
judgment  against  appellant,  as  the  debt  sued  on  was  not  his  debt 
originally,  nor  is  there  anything  tending  to  show  any  subsequent 
assumption  of  the  debt  by  him;  and,  second,  the  land  should  not 
have  been  subjected  to  the  payment  of  interest  as  no  lien  was  re- 
served therefor  in  the  deed.  Such  liens  are  purely  statutory,  and 
cannot,  as  against  creditors  or  innocent  purchasers,  be  enforced  un- 
less the  statute  has  been  complied  with  by  specifying  the  amount  due 
on  the  purchase  price.  If  the  deed,  as  in  this  instance,  specifies  the 
amount  to  be  paid,  with  no  reference  to  interest,  the  lien  extends, 
as  against  creditors  and  purchasers,  to  the  amount  of  the  specified 
debt  without  interest  until  after  the  debt  becomes  due,  and  then  the 
land  would  be  liable  for  six  per  cent.  only.  Whatever  the  liability 
of  the  estate  of  Mayfield  may  be  for  ten  per  cent,  interest  it  was 
clearly  error  to  adjudge  that  the  land,  in  the  hands  of  a  subsequent 
purchaser,  was  liable  to  sale  for  its  satisfaction. 

Judgment  reversed  and  cause  remanded  for  further  proceedings 
consistent  with  this  opinion. 

Lewis  &  Porter,  for  appellant. 

William  Lindsay,  Duff  &  Allcock,  for  appellee. 


Lincoln  County  Court  v.  National  Bank  of  Stanford. 

Taxation  of  Banks  and  Bank  Stock. 

It  is  only  the  property  of  a  bank  that  must  be  listed  by  It  for 
taxation,  and  the  stock  of  the  bank  held  by  stockholders  is  not  to  be 
listed  by  the  bank. 

.   APPEAL  FROM   LINCOLN  CIRCUIT  COURT. 

March  30,  1880. 

Opinion  by  Judge  Pryor  : 

If  the  bank  stock  can  be  made  liable  or  subject  to  taxation  for 
county  purposes  there  is  no  law  making  the  bank  an  agent  for  the 
stockholder  to  list  this  estate,  and  certainly  no  statute  requiring  the 
bank  to  pay  the  tax  of  the  stockholder. 

It  is  the  property  of  the  bank  that  must  be  listed  for  taxation,  and 
not  the  property  of  the  stockholder.  The  case  of  Trustees  of 
Eminence  v.  Eminence  Deposit  Bank,  12  Bush  538,  is  conclusive  of 
this  question.    The  bank  owes  the  amount  of  the  stock  to  individual 
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stockholders  and  cannot  be  taxed  on  its  liabilities.     See  National 
Bank  v.  Commonwealth,  9  Wall.  (U.  S.)  353. 

Judgment  affirmed. 

W.  H.  Miller,  for  appellant. 

J.  S.  &  R.  W.  Hocker,  Hill  &  Alcorn,  for  appellee. 


L.  S.  Board,  et  al.,  v.  Silas  L.  Moreman. 

Sale  of  Real  Estate  in  Bulk  or  by  the  Acre. 

In  determining  whether  a  sale  of  real  estate  is  by  the  acre  or  in 
bulk  by  boundaries  the  intention  of  the  parties  must  be  determined 
from  all  the  facts  and  circumstances  proven  in  the  case;  but  when 
the  consideration  named  is  an  uneven  number  of  dollars,  and  after 
it  is  discovered  that  there  is  more  land  than  the  parties  thought,  the 
vendee  executes  his  notes  for  such  excess,  these  facts  tend  to  show 
that  the  sale  was  by  the  acre  and  not  in  bulk. 

Deed  as  Evidence. 

A  deed  is  admissible  in  evidence  even  though  It  was  not  lodged 
for  record,  and  not  recorded  until  twenty  years  after  being  acknowl- 
edged. It  is  operative  from  the  date  of  record  without  reference 
to  the  date  of  acknowledgment. 

APPEAL  FROM  HARDIN  CIRCUIT  COURT. 

March  30,  1880. 

Opinion  by  Judge  Hines: 

A  determination  of  the  question  whether  the  two  notes  of 
$424.8734  each,  executed  for  the  supposed  excess,  are  without  con- 
sideration does  not  necessarily  affect  the  judgment  of  the  court  be- 
low. The  question  preceding  that  is  whether  the  parties  are  pre- 
sumed to  have  contemplated  and  intended  a  sale  in  gross  or  per  acre. 
If  the  evidence  shows  a  sale  by  boundary,  without  reference  to  the 
number  of  acres,  it  may  be  conceded  that  the  excess  of  35  acres  is 
not  in  itself  sufficient  to  authorize  a  recovery  beyond  the  amount 
stipulated  in  the  title  bond,  and  yet  the  judgment  may  not  be  prej- 
udicial to  appellants  nor  in  any  sense  in  contravention  of  their  con- 
tract. We  are  at  last  forced  to  a  determination  of  the  intention  of 
the  parties  to  the  contract  to  be  arrived  at  by  all  the  facts  and  cir- 
cumstances proven  in  the  case. 

That  the  parties  did  not  contemplate  an  excess  or  deficiency  of 
35  acres  is,  we  think,  made  manifest  by  the  evidence.  The  title  bond 
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•as  for  449  acres,  more  or  less,  for  the  consideration  of  $7,630.  If 
:  had  been  a  sale  in  bulk  it  is  reasonable  to  suppose  that  the  con- 
ideration  would  have  been  expressed  in  round  numbers  instead  of 
he  fraction  of  one  hundred  dollars.  This  supposition  is  strengthened 
>y  the  fact  of  the  execution  of  the  notes  for  the  supposed  excess  of 
;o  acres,  and  by  the  anxiety  of  the  parties  to  have  the  land  surveyed, 
aot withstanding  the  fact  that  he  claims  that  his  only  object  was  to 
locate  the  lines  and  courses  of  the  survey.  There  is  no  sufficient 
evidence  that  any  fraud  was  practiqed  on  Skillman,  by  Bush  or  the 
appellants,  to  induce  him  to  execute  the  notes  for  the  50  acres  ex- 
cess that  was  represented  to  exist ;  nor  is  it  material  that  the  notes 
were  executed  for  a  greater  excess  than  in  fact  existed.  There  is 
ever}-  reason  to  believe  that  these  representations  were  honestly 
made ;  and  if  they  were  not,  the  fact  that  one  of  Skillman's  business 
capacity  in  fact  executed  the  notes  is  strong  evidence  that  the  orig- 
inal contract  of  sale  was  by  the  acre. 

Xor  is  it  material  that  the  court  below  rendered  judgment  on  one 
ot  the  notes  for  the  excess  and  scaled  the  other,  for  the  result  would 
have  been  the  same  if  a  judgment  for  the  excess  had  been  rendered 
without  reference  to  the  notes.  They  were  used  and  referred  to 
as  a  convenient  method  of  expressing  the  amount  to  which  appellee 
was  entitled  by  reason  of  the  sale  having  been  per  acre. 

The  objection  that  the  petition  does  not  state  a  good  cause  of 

action  because  it  does  not  allege  readiness,  willingness  and  ability 

of  appellee  to  convey  a  good  title,  accompanied  by  a  tender  of  a 

conveyance,  is  not  well  taken.    No  demurrer  was  interposed  to  the 

petition,  but  on  the  contrary  the  answer  denied  that  appellee  had  a 

good  and  sufficient  title,  thus  tendering  an  issue  that  might  have 

been  avoided  by  proper  proceedings  before  filing  of  the  answer. 

The  demurrer  to  the  answer,  which  was  overruled,  does  not  enable 

us  to  review  the  petition  because  it  is  not  insisted  upon  as  reaching 

back  to  the  petition.    The  failure  of  the  court  to  apply  appellants' 

demurrer  to  the  petition  and  answer,  tenders  a  substantial  issue  that 

might  have  been  avoided  by  a  motion  to  make  the  petition  more 

specific,  but  a  failure  to  do  this  and  not  insisting  upon  the  demurrer 

as  reaching  back  to  the  petition  and  going  to  trial  upon  the  question 

°f  title  amounts  to  a  waiver  of  the  defect  in  the  petition. 

The  evidence  of  title,  we  think,  is  sufficient  to  entitle  appellee  to 
recover.  The  contract  did  not  require  a  conveyance  until  the  pay- 
ment of  the  purchase  money,  while  the  evidence  shows  possession 
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by  legal  title  and  an  adverse  holding  by  appellee  and  his  vendors  for 
a  period  of  from  thirty-five  to  fifty  years,  without  any  pretense  of 
claim  on  the  part  of  anyone  else  to  any  portion  of  the  land.  Under 
these  circumstances  there  appears  no  reason  why  appellants  should 
not  comply  with  their  portion  of  the  contract. 

Whether  Skillman  had  authority  to  sign  the  notes  for  the  surplus 
is  immaterial,  as  we  have  already  said.  Whether  they  are  binding 
or  not,  they  may  be  taken  as  the  measure  of  recovery ;  and  whether 
Skillman  had  authority  to  sign  the  name  of  Board  is  immaterial,  as 
the  judgment  for  the  excess  is  against  Skillman  alone,  who  is  cer- 
tainly bound  without  reference  to  the  question  of  authority  from 
Board. 

We  see  no  reason  why  the  deed  is  not  good  for  the  number  of 
acres  for  which  the  court  adjudges  appellants  must  pay.  It  is  im- 
material that  it  purports  to  convey  a  greater  number  of  acres  than 
has  been  determined  to  be  in  the  boundary  sold,  and  that  the  con- 
sideration is  different  from  that  expressed  iirthe  title  bond.  No 
matter  what  consideration  may  be  expressed  in  the  deed,  appellant 
is  required  to  pay  only  such  sums  as  the  court  has  determined  he  is 
liable  for  under  his  contract  of  purchase. 

The  objection  to  the  deed  "C"  being  considered  in  evidence  be- 
cause not  lodged  for  record  and  not  recorded  until  some  twenty 
years  after  it  was  acknowledged  is  not  well  taken.  It  is  operative 
from  the  date  of  record  without  reference  to  the  date  of  acknowl- 
edgement. 

The  deed  of  Wood,  commissioner,  is  sufficient  to  convey  title,  not- 
withstanding it  has  not  been  recorded  in  the  county  clerk's  office. 
The  acknowledgement  before  the  judge  of  the  circuit  court  and  his 
approval,  with  the  certificate  of  the  clerk  to  the  proper  office  for 
record,  transferred  title.  The  deed  should  have  been  recorded,  but 
it  may  yet  be  done  so  as  to  make  it  operative.  Appellant  may  him- 
self cause  it  to  be  recorded,  and  the  court  should  have  required  it 
done,  but  the  failure  of  the  court  to  do  so  is  not  sufficient  in  itself 
to  authorize  a  reversal. 

The  fourth  exception  to  the  reading  of  the  deeds  is  too  general  to 
require  notice.  Neither  the  exception  nor  the  brief  of  counsel  points 
out  any  specific  objection  to  them. 

Judgment  affirmed. 

W.  H.  Chelf,  for  appellants.    R.  L.  Stith,  for  appellee. 
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A.  W.  Grief,  et  al.,  v.  McCracken  County,  et  al. 

Fraud  in  Conveyance  of  Real  Estate. 

When  a  conveyance  of  real  estate  is  attacked  as  fraudulent,  or 
for  want  of  consideration,  as  between  the  grantee  and  creditor  of 
grantor,  the  burden  of  proof  is  on  the  grantee  to  show  a  good  and 
valid  consideration. 


in  Deed. 

Recitals  in  a  deed  are  not  evidence  for  or  against  those  who  are 
not  parties  to  it. 

APPEAL,  FROM  McCRACKEN  COURT  OF  COMMON  PLEAS. 

March  30,  1880. 

Opinion  by  Judge  Hines: 

After  a  careful  examination  of  the  record  in  this  case  we  are  of 
the  opinion  that  the  court  below  did  not  err  in  rendering  the  judg- 
ment complained  of.   When  a  conveyance  is  attacked  as  fraudulent 
and  for  want  of  consideration,  as  between  the  grantee  and  the  attack- 
ing creditor  of  the  grantor,  the  burden  of  proof  is  on  the  grantee 
to  show  a  good  and  valid  consideration.    The  recitals  in  the  deed  are 
not  evidence  against  or  for  those  who  are  not  parties  to  it.    The 
popularity  and  correctness  of  this  rule  is  not  rendered  less  obvious 
when  the  conveyance,  as  in  this  instance,  is  a  family  matter,  from 
father  to  sons.    Under  all  the  circumstances  surrounding  this  case 
it  was  incumbent  on  the  appellants  to  produce  satisfactory  evidence 
of  payment  for  the  property  purchased. 

It  must  be  conclusively  presumed  to  have  been  within  their  power 
to  do  so,  but  they  have  failed.    They  state  in  a  general  way  that  they 
owe  nothing ;  that  they  have  paid  for  one  lot ;  that  they  have  sup- 
ported the  father  and  two  children  as  they  agreed  to  do  in  payment 
for  the  other  lot ;  and  that  they  have  paid  to  F.  Grief  his  portion 
of  the  profits  from  the  shop.    But,  as  against  these  general  state- 
ments, remains  the  fact  that  at  the  time  of  the  purchase  of  this  prop- 
erty by  appellants  they  had  nothing,  that  they  now  own  it  free  from 
all  outside  claims,  and  that  the  payments  have  been  made,  accord- 
ing to  their  theory,  out  of  the  proceeds  of  their  labor  and  income 
from  the  shop,  in  the  proceeds  from  which  F.  Grief  was  entitled  to 
one-third.    They  have  expended  some  $3,500  in  building  on  the  lots, 
supported  their  own  families,  have  a  large  stock  in  trade,  owe  com- 
paratively little,  and  yet  F.  Grief  has  nothing  to  show  for  his  third 
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of  the  profits  which  he  should  now  have  if  the  appellants  have  sup- 
ported him  and  the  two  children  as  they  agreed  to  do. 

Without  reference  to  the  question  of  fraudulent  intention  on  the 
part  of  appellants,  and  giving  them  credit  for  honest  and  fair  deal- 
ing, it  was  nevertheless  incumbent  on  them  to  satisfactorily  show 
that  they  had  discharged  their  obligation  to  support  F.  Grief  and 
the  children,  and  had  paid  the  purchase  price  for  the  other  lot,  and 
had  paid  over  to  F.  Grief  his  proportion  of  the  profits  of  the  busi- 
ness. This  they  do  not  do.  They  kept  no  books,  took  no  receipts 
for  moneys  paid,  and  produce  no  outside  evidence  of  payment.  The 
evidence  is  such  that  we  could  not  feel  disposed  to  disturb  the  judg- 
ment if  it  were  for  a  much  larger  sum. 

The  county  of  McCracken  had  authority  to  sue.  In  a  suit  to  de- 
termine the  right  of  the  county  to  recover,  the  treasurer  is  not  even 
a  necessary  party,  and  if  he  were  a  proper  party  no  objection  was 
made,  as  required  in  the  code,  to  the  failure  to  make  a  party. 

We  see  nothing  in  the  other  assignments  of  error  that  need  be 
discussed.    They  present  no  available  error. 

Judgment  affirmed. 

P.  D.  Geiser,  for  appellants.    Bigger  &  Reid,  for  appellees. 


John  B.  Wilgus  v.  Trustees  of  Cincinnati  Southern  R.  Co., 

et  AL. 
Subscription  Contract. 

Where  one  subscribes  to  a  fund  with  certain  conditions  attached 
to  his  subscription,  and  afterward  signs  a  substitute  subscription  to 
take  its  place,  which  has  no  conditions  attached  to  it,  the  conditions 
upon  which  the  first  subscription  is  made  do  not  become  a  part  of 
the  second  subscription. 

APPEAL  PROM  FAYETTE  CIRCUIT  COURT. 

March  30,  1880. 

Opinion  by  Judge  Hines: 

The  questions  mainly  discussed  by  counsel  have  been  determined 
in  favor  of  appellees  in  the  case  of  Berrytnan  v.  Cincinnati  Southern 
R.  Co.,  14  Bush  755.  There  appears  to  be  nothing  in  the  case  of  ex- 
clusive equitable  cognizance  that  would  entitle  the  appellant  to  a 
transfer  of  the  case  to  equity,  and  no  defense  presented  of  which 
the  appellant  might  not  get  the  full  benefit  in  an  action  of  law. 
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The  court  properly  overruled  the  exception  to  the  deposition  of 
Tatem.  The  certificate  of  the  officer,  as  well  as  the  body  of  the  depo- 
sition, shows  that  it  is  the  deposition  of  Tatem.    A  compliance,  as 
in  this  case,  with  the  provision  of  Sec.  582  of  the  code  controls  the 
caption.     There  was  no  error  in  refusing  testimony  to  the  effect  that 
appellant  had  previously  refused  to  make  subscription  upon  the  terms 
embraced  in  the  paper  sued  upon.    That  paper  sets  forth  the  terms 
or  conditions  upon  which  the  subscription  was  made,  and  shows  that 
it  was  in  substitution  of  the  first  subscription,  and  can  be  impeathed 
only  for  fraud  or  mistake.    There  is  no  evidence  of  any  fraud  what- 
ever, and  if  it  be  conceded  that  appellant  signed  the  paper  sued  upon 
under  the  mistaken  belief  that  the  conditions  appended  to  the  first 
subscription  were  embraced  in  and  qualified  the  second,  appellant  is 
estopped  to  set  up  that  fact  as  against  appellees.    The  person  who 
obtained  the  subscription  was  in  no  sense  the  agent  of  the  appellees, 
but  as  between  appellees  and  appellant  he  was  the  agent  of  the  ap- 
pellant ;  though,  when  the  subscription  was  tendered,  the  construc- 
tion to  be  applied  is  the  same  as  if  the  appellant  had  I  delivered  the 
subscription  in  person  without  notification  of  any  conditions  other 
than  as  expressed  in  the  writing.    Obligations  having  been  incurred 
and  money  expended  by  appellees  on  the  faith  of  the  representations 
contained  in  the  paper  sued  on,  it  is  too  late  for  appellant  to  say  that 
he  did  not  intend  what  its  language  clearly  imports. 
Judgment  affirmed. 

Huston  &  Mulligan,  D.  G.  Falconer,  for  appellant. 
Beck  &  Thornton,  C.  B.  Simrall,  for  appellees. 


William  M.  Riggs  v.  N.  F.  Waitlow. 

Instructions. 

The  Court  of  Appeals  cannot  consider  instructions  given  below 
where  the  bill  of  exceptions  does  not  show  that  any  objections  to 
them  were  made  by  the  appellant.  The  code  of  practice  requires 
both  an  objection  and  an  exception. 

APPEAL  FROM  METCALFE  CIRCUIT  COURT. 

April  1,  1880. 

Opinion  by  Judge  Hines  : 

We  see  no  reason  for  reversing  this  case  because  the  verdict  is  not 
supported  by  the  evidence.    The  verdict  is  not  flagrantly  against  the 
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evidence.  If  it  be  conceded  that  the  weight  of  evidence  is  against 
the  finding,  it  is  yet  true  that  there  is  much  in  the  evidence  tending 
to  support  it,  so  much,  at  least,  that  we  deem  it  unnecessary  to  enter 
into  a  detailed  discussion  of  it. 

We  cannot  consider  instructions  No.  4,  5  and  6,  given  on  the  mo- 
tion of  the  defendant,  as  the  bill  of  exceptions  does  not  show  that  any 
objection  to  them  was  made  by  the  plaintiff.    The  code  of  practice 
requires  both  an  objection  and  an  exception.     Loving  v.   Warren 
County,  14  Bush  316.    There  was  no  error  in  refusing  to  give  in- 
struction No.  1.    While  we  may  not  reverse  for  any  error  that  may 
appear  in  instructions  Nos.  4,  5  and  6,  we  may  refer  to  them  in 
order  to  determine  whether  appellant  was  prejudiced  on  account  oi 
the  failure  to  give  instruction  No.  1.    By  reference  to  them  we  find 
that  the  view  of  the  law  covered  by  that  instruction  is  substantially 
given  in  instructions  Nos.  4,  5  and  6,  and  that,  therefore,  appellant 
could  not  have  been  prejudiced  even  if  No.  1  contained  the  law  in 
the  case. 

If  all  the  exceptions  of  the  appellant  to  the  depositions  be  we// 
taken  there  appears  no  reason  for  disturbing  the  verdict  and  judg- 
ment. 

Judgment  affirmed. 

J.  W.  Campion,  for  appellant    Leslie  &  Botts,  for  appellee. 


H.  H.  Button,  et  al.,  v.  J.  R.  Biggers,  et  al. 

Husband  and  Wife  and  Husband's  Creditors. 

Where  a  husband  desired  to  purchase  a  tract  of  land,  and  it  was 
agreed  between  himself,  his  wife  and  his  wife's  father  that  in  con- 
sideration of  the  wife  receiving  conveyance  of  one  hundred  acres 
thereof,  her  father  would  pay  her  five  hundred  dollars,  to.  be  used  In 
making  the  purchase,  and  the  purchase  is  made  by  the  husband,  who 
pays  for  the  land  except  the  five  hundred  given  by  the  wife  and 
takes  the  land  in  his  and  his  wife's  name,  but  afterward  conveys  to 
the  wife  the  one  hundred  acres,  such  land  cannot  be  made  subject 
to  the  husband's  debts  incurred  after  the  purchase,  but  before  the 
conveyance  to  the  wife,  especially  where  such  creditors  knew  the 
wife  was  claiming  the  land. 

APPEAL   FROM  BARREN   CIRCUIT   COURT. 

April  1,  1880. 

Opinion  by  Judge  Hines: 

J.  R.  Biggers  and  J.  J.  Walker  had  purchased  a  certain  piece  of 
land,  and,  before  all  the  purchase  money  had  been  paid,  it  was  agreed 
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between  J.  R.  Biggers,  his  wife,  N.  H.  Biggers,  and  her  father,  J. 

D.  Smith,   that,  in  consideration  of  J.  D.  Smith  furnishing  N.  H. 

Biggers  $500  to  be  used  in  paying  for  the  land,  N.  H.  Biggers  was 

to  have  100  acres  of  the  land  to  be  taken  from  a  designated  portion 

of  the  tract  and  conveyed  to  her  in  her  own  right.    In  pursuance  of 

this  agreement  Smith  paid  the  $500  to  Mrs.  Biggers,  who  gave  it  to 

her  husband  a  few  days  after  to  be  used  in  payment  for  the  land. 

Subsequently,  J.  R.  Biggers  having  paid  the  whole  of  the  purchase 

money,  the  commissioner  conveyed  the  whole  tract  of  264  acres  to 

diggers  and  wife  jointly,  but  Mrs.  Biggers  being  unwilling  to  accept 

the  conveyance,  J.  R.  Biggers  conveyed  to  her  the  specified  100  acres, 

as  was  agreed  should  be  done  when  the  $500  was  paid  by  Smith. 

This  proceeding  was  instituted  by  the  creditors  of  J.  R.  Biggers 
to  subject  this  100  acres  to  the  payment  of  their  claims,  and  it  was 
held  by  the  court  below  not  to  be  subject.    The  debts  for  which  the 
\and  was  attempted  to  be  subjected  were  created  after  the  payment 
of  the  $500  by  Smith,  but  before  the  conveyance  to  Mrs.  Biggers 
was  made.    At  the  time  the  debts  were  created  these  creditors  had 
written  notice  that  Mrs.  Biggers  was  asserting  some  sort  of  claim 
to  this  land,  as  is  made  manifest  by  their  inquiry  of  her  husband ; 
but  notwithstanding  that  fact  they  made  no  inquiry  of  her,  but  con- 
tented themselves  with  the  statement  made  by  the  husband  that  the 
land  belonged  to  him.    Mrs.  Biggers  did  no  act  to  mislead  them,  and 
if  they  have  been  misled  it  is  no  fault  of  Mrs.  Biggers. 

It  is  wholly  immaterial  whether  the  particular  $500  was  paid  on 
the  land  by  the  husband.    The  purchase  of  the  100  acres  was  made 
and  the  money  paid  by  Smith  when  the  equitable  title  was  in  J.  R. 
Biggers,  and  Mrs.  Biggers  then  became  entitled  to  a  conveyance  of 
the  100  acres.    This  equity  of  hers  was  perfected  into  a  legal  title 
by  the  conveyance  from  her  husband.    Her  equity,  untainted  by  any 
evidence  of  fraud  on  her  part,  is  superior  to  that  of  the  creditors  of 
her  husband,  and  having  ripened  into  a  legal  title  will  not  be  dis- 
turbed.   All  the  evidence  of  the  declarations  made  by  the  husband 
is  incompetent  as  against  Mrs.  Biggers,  and  that  being  the  case  there 
is  nothing  to  raise  a  supposition  that  the  whole  transaction,  so  far 
as  she  is  concerned,  was  not  free  from  fraud. 
The  Wilbur  note  Mrs.  Biggers  is  entitled  to.    The  money  with 
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which  it  was  purchased  came  from  her  father  and  was  never  reduced 
to  possession  by  the  husband. 

Judgment  affirmed. 

Lewis  &  Porter,  for  appellants.    Leslie  &  Botts,  for  appellees. 


Pleasant  Perkins  v.  Hart  County  Court. 

County  Paupers. 

There  is  no  legal  obligation  on  the  county  to  pay  for  the  support 
of  its  paupers,  but  it  may,  through  its  court,  assume  such  liability. 
Mere  promises  of  members  of  the  court  are  not  enforcible  as  against 
the  county,  as  the  court  can  only  speak  through  its  records  through 
official  action. 

APPEAL,  FROM  HART  CIRCUIT  COURT. 

April  8,  1880. 

Opinion  by  Judge  Hines  : 

It  is  well  established  that  courts  of  record  can  speak  only  by  their 
records.  There  is  no  legal  enforcible  obligation  on  the  county  to  pay 
for  the  support  of  her  paupers,  but  the  county  may,  speaking  through 
the  fiscal  court,  assume  such  liability ;  but  the  promise  of  every  mem- 
ber of  that  court  will  not  render  the  county  liable  to  pay  anything 
unless  the  promises  are  formulated  into  official  action.  Therefore, 
as  it  is  admitted  by  the  parties  to  the  record  that  there  was  no  allow- 
ance made  by  the  court,  speaking  through  its  records,  for  the  sup- 
port of  the  paupers,  it  follows  that  it  is  not  necessary  to  consider  the 
question  raised  on  the  admission  and  rejection  of  evidence.  No 
amount  of  evidence  short  of  record  evidence  can  affect  the  question 
of  the  liability  of  the  county. 

Judgment  affirmed. 

Dawson  &  Martin,  for  appellant.    J.  R.  Curie,  for  appellee. 


James  Twyman  v.  John  L.  Cross,  et  al. 

Husband  and  Wife— Devise  to  Wife. 

A  chose  In  action  devised  to  the  wife  during  coverture  belongs 
absolutely  to  the  husband,  whether  reduced  to  possession  before  or 
after  the  death  of  the  wife. 

APPEAL  FROM  LARUE  CIRCUIT  COURT. 

April  8,  1880. 


r 
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Opinion  by  Judge  Hines  : 

In  this  case  there  was  a  devise  to  Mrs.  Cross  of  $500,  one  hun- 
dred of  which  was  paid  to  her,  and  after  her  death  the  executor  paid 
the  remainder  to  her  husband.  This  suit  is  brought  by  the  heirs  of 
Mrs.  Cross  against  the  husband  and  the  executor,  to  recover  the 
amount  paid  to  the  husband  after  the  death  of  the  wife.  In  such  a 
case,  a  chose  in  action  devised  to  the  wife  during  converture  belongs 
absolutely  to  the  husband,  whether  reduced  to  possession  before  or 
after  the  death  of  the  wife.  It  is  not  like  the  case  when  the  chose 
in  action  is  coming  to  the  wife  at  the  time  of  the  marriage,  and  is 
not  reduced  to  possession  by  the  husband  during  the  life  of  the  wife. 
Tobin's  G'd'n.  v.  Dixon,  2  Met.  422.  The  court  did  not  err  in  sus- 
taining the  demurrer  to  the  petition. 

Judgment  affirmed. 

S.  H.  Bush,  for  appellant.     W.  H.  Chief,  for  appellee. 


George  W.  Neil,  et  al.,  v.  Zachariah  Neil,  Jr.,  et  al. 

Conveyance  of  Real  Estate  as  Trust. 

Where,  by  a  written  instrument,  real  estate  is  transferred  to  a 
husband  and  wife,  and  at  the  death  of  said  husband  and  wife  the 
lands  are  to  be  equally  divided  among  all  the  children,  and  it  is 
provided  in  the  instrument  that  the  conveyance  is  made  "for  their 
mutual  and  joint  support  and  to  the  survivor  of  them,"  the  word 
"their"  is  held  to  refer  to  the  husband  and  his  wife,  and  not  to  them 
and  their  children. 

APPEAL  FROM  DAVIESS  CIRCUIT  COURT. 

April  14,  1880. 

Opinion  by  Judge  Cofer  : 

The  word  "their,"  in  the  phrase  "for  their  mutual  and  joint  sup- 
port and  to  the  survivor  of  them,"  must  be  held  to  refer  to  Zachariah 
Neil  and  his  wife,  and  not  to  them  and  their  children.  Otherwise 
the  provision  that  "at  the  death  of  Zachariah  Neil  and  Elizabeth, 
his  wife,  the  lands  to  be  equally  divided  among  all  the  children"  is 
repugnant  and  nugatory.  This  is,  we  think,  the  clear  legal,  though 
certainly  not  the  grammatical,  construction  of  the  trust.  Up  to  the 
time  fixed  for  partition  of  the  land  the  rents  and  profits  were  to  be 
used  for  the  mutual  and  joint  benefit  of  the  beneficiaries,  and  were 
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to  be  enjoyed  by  them  in  common.  It  certainly  was  not  the  inten- 
tion that  the  children  should  thus  enjoy  it  during  their  whole  lives 
and  the  life  of  the  survivor,  for  the  writing  directs  that  at  the  death 
of  Zachariah  Neil  and  wife  the  land  shall  be  divided  arpong  the  chil- 
dren, which  cannot  be  done  if  appellants'  construction  is  right.  In 
giving  a  contrary  construction  we  are  satisfied  that  we  are  giving 
effect  to  the  intention  of  the  maker  of  the  trust. 

Judgment  affirmed. 

G.  W.  Williams,  G.  W.  Jolly,  for  appellants. 

W.  N.  Sweeney,  for  appellees. 


John  C.  Love  v.  G.  P.  Harrison,  et  al. 

Damages  on  Dissolution  of  Injunction. 

It  Is  only  necessary  to  assess  damages  on  dissolution  of  an  in- 
junction in  those  cases  where  such  injunction  was  to  stay  proceed- 
ings on  a  judgment. 

APPEAL  FROM   PULASKI  CIRCUIT  COURT. 

April  14,  1880. 

Opinion  by  Judge  Cofer  : 

It  is  only  necessary  to  assess  the  damages  on  the  dissolution  of  an 
injunction  in  cases  in  which  the  injunction  was  to  stay  proceedings 
on  a  judgment.  Section  295,  Civil  Code;  Rankin  v.  Estes,  13  Bush 
428 ;  Logsden  v.  Willis,  14  Bush  183. 

Judgment  reversed  and  cause  remanded  with  directions  to  over- 
rule the  demurrer  to  the  petition. 

Morrow  &  Newell,  for  appellant. 


M.  H.  Eggren,  et  al.,  v.  Phebe  Bell. 

Filing  of  a  Suit  is  a  Lis  Pendens. 

The  filing  of  a  suit  to  foreclose  an  indemnifying  mortgage,  even 
where  it  fails  technically  to  set  forth  a  good  cause  of  action,  but 
where  the  court  has  jurisdiction  of  the  parties  and  the  subject-mat- 
ter, amounts  to  a  lis  pendens,  and  one  buying  the  property  after 
such  suit  is  entered  is  bound  to  take  notice  of  it. 

Demurrer  or  Motion  to  Make  More  Specific. 

Defects  in  a  petition  may  be  taken  advantage  of  only  by  demurrer 
or  by  motion  to  make  more  specific. 
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APPEAL  FROM  McCRACKEN  CIRCUIT  COURT. 

April  14,  1880. 

Opinion  by  Judge  Hines  : 

It  is  clear  that  at  the  time  the  appellants  purchased  the  road  and 
franchise  in  March,  1877,  there  was  a  suit  pending  by  Bell's  admin- 
istrator and  the  City  National  Bank  of  Paducah  to  foreclose  the 
mortgage  executed  to  indemnify  Bell,  and  that  under  the  decree  ren- 
dered in  that  case  appellee  became  the  purchaser.  On  an  appeal  to 
this  court  that  judgment  was  affirmed  and  the  title  confirmed  in  ap- 
pellee. 

It  is  contended  by  appellants  that  there  was  no  lis  pendens  at  the 
time  of  their  purchase  because  the  original  petition  in  the  case  of 
Bell's  Administrator  and  National  Bank  v.  Johns,  filed  August,  1876, 
failed  to  set  forth  a  good  cause  of  action,  and  that  it  was  not  until 
after  appellants'  purchase  that  the  pleadings,  as  amended  by  the  bank, 
authorized  the  judgment  rendered  in  that  case.  That  the  court,  in 
the  case  against  Johns,  had  jurisdiction  of  the  pleaders  and  of  the 
subject  matter  cannot  be  questioned. 

But  appellants  insist  that  the  original  petition  was  defective  be- 
cause it  did  not  specifically  allege  a  promise  to  pay,  and  did  not  ask 
that  the  bank  be  substituted  to  the  rights  of  Bell  under  the  mort- 
gage.   That  is  true,  but  the  petition  gave  a  general  description  of 
the  indebtedness,  stated  the  relation  of  the  parties,  specified  the  pur- 
pose for  which  the  mortgage  was  executed,  and  asked  that  the  mort- 
gage be  foreclosed  to  pay  the  indebtedness  to  Bell  on  his  Own  ac- 
count, and  to  pay  the  amount  due  the  bank  to  secure  which  the 
mortgage  was  executed.    This  was  a  substantial  statement  of  a  cause 
of  action,  the  defect  in  which  could  be  taken  advantage  of  only  by 
demurrer  or  by  motion  to  make  more  specific.    There  was  not  a  fail- 
ure to  state  a  cause  of  action,  but  merely  a  defective  statement,  con- 
taining a  sufficient  description  of  the  property  sought  to  be  sub- 
jected, and  in  every  sense  ample  to  put  appellant  upon  inquiry.  With 
actual  as  well  as  constructive  notice  of  the  pendency  of  this  suit 
under  which  title  was  acquired  by  appellee,  appellant  will  not  be 
heard  to  say  that  there  was  no  lis  pendens  in  reference  to  the  prop- 
erty.   The  lis  pendens  dates  from  the  filing  of  the  original  petition 
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by  Bell's  administrator  and  the  bank,  and  not  from  the  filing  of  the 
amendment  by  the  bank. 

Judgment  affirmed. 

Gilbert  &  Reid,  William  Lindsay,  for  appellants. 

A.  Duvall,  Houston  &  Houston,  for  appellees. 


William  P.  Taylor's  G'd'n  v.  S.  W.  Talliferro. 

Infant  Party  to  Suit 

When  an  infant  is  made  a  party  plaintiff  by  his  guardian  he  is 
before  the  court  as  much  as  where  he  is  named  a  defendant  and 
summons  served  on  his  guardian. 

Jurisdiction  to  Sell  Ward's  Land. 

Where  a  guardian  petitions  for  an  order  to  sell  his  infant  ward's 
land,  the  court  has  jurisdiction,  whether  the  infant  was  in  court 
as  plaintiff  or  defendant. 

APPEAL  FROM  TODD  CIRCUIT  COURT. 

April  14,  1880. 

Opinion  by  Judge  Pryor: 

The  infant  was  made  a  party  plaintiff  to  the  petition  filed  by  the 
guardian,  and  was  as  much  before  the  court  as  if  she  had  been  made 
a  defendant  and  the  summons  served  on  the  guardian.  The  proceed- 
ing is  at  best  informal,  and  if  even  regarded  as  erroneous  the  title 
passed  to  the  purchaser.  The  fact  that  she  was  not  a  party  to  the 
amendment  asking  that  the  proceeds  be  reinvested  is  a  question  be- 
tween the  guardian  and  infant  and  in  which  the  purchaser  is  in  no 
manner  interested.  The  court  below  had  jurisdiction  to  sell  the  land 
on  the  petition  of  the  guardian,  and  whether  the  infant  was  in  court 
as  plaintiff  or  defendant  is  immaterial,  as  she  is  represented  by  the 
guardian ;  and,  besides,  a  reversal  of  the  case  would  not  have  the 
effect  to  disturb  the  sale  unless  the  proceeding  should  be  declared 
void,  which  will  not  be  done.  This  title  obtained  by  the  appellant 
is  the  only  defect  complained  of  by  the  appellee  that  has  not  been 
cured,  and  the  judgment  must  be  reversed  and  the  cause  remanded 
with  directions  to  render  judgment  for  the  appellant  in  the  event  a 
deed  is  tendered,  and  in  the  event  the  deed  from  the  commissioner 
embraces  the  land  sold.    This,  we  think,  however,  is  admitted  by 
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he  answer,  but  as  some  question  is  made  in  the  brief  it  may  be 
>roper  that  this  fact  should  be  made  to  appear. 

Judgment  reversed  and  cause  remanded  for  further  proceedings 
insistent  with  this  opinion. 

Ben  7\  Perkins,  Jr.,  for  appellant    H.  G.  Petrie,  for  appellee. 


A.  J.  Baker,  et  al.,  v.  H.  B.  Hampton,  et  al. 

Injunction  Without  Notice. 

When  a  petition  for  an  injunction  is  sworn  to,  and  the  court  is 
satisfied  by  the  affidavit  of  the  applicant,  or  by  other  evidence,  that 
,    irreparable  injury  will  result  if  the  injunction  be  not  immediately 
granted,  he  may  grant  it  without  a  notice  first  served  on  the  de- 
fendant. 

Sale  Bond  Under  Void  Judgment. 

When  a  judgment  is  rendered,  and  pending  a  motion  for  a  new  trial 
but  before  it  is  decided,  an  execution  is  issued  and  property  of  the 
defendant  levied  upon  and  sold  by  the  officer,  who  took  a  sale  bond 
for  the  price  of  the  sale,  after  which  the  motion  for  a  new  trial  is 
granted  and  the  judgment  set  aside,  such  sale  bond  is  rendered  void, 
and  if  an  execution  is  issued  upon  it  the  collection  may  be  enjoined. 
Property  of  the  defendant  purchased  on  execution  under  a  judgment 
should  be  returned  to  him  when  the  judgment  is  set  aside. 

APPEAL  FROM  OWSLEY  CIRCUIT  COURT. 

April  15,  1880. 

Opinion  by  Judge  Hines  : 

Taking  the  allegations  of  the  petition  and  amended  petition  to  be 
true,  appellees  had  obtained  a  judgment  against  A.  J.  Baker,  and 
pending  a  motion  for  a  new  trial  they  caused  an  execution  to  issue 
and  be  levied  upon  a  horse  belonging  to  A.  J.  Baker,  which  was 
sold  by  the  officer  to  J.  W.  Baker,  who  executed  a  sale  bond.  Sub- 
sequently the  motion  for  a  new  trial  was  sustained,  and  the  judg- 
ment in  favor  of  appellees  set  aside.  After  this  motion  was  sustained 
appellees  caused  an  execution  to  issue  on  the  sale  bond,  and  had  it 
levied  upon  a  lot  of  logs  belonging  to  J.  W.  Baker.  In  the  meantime 
]  W.  Baker,  believing  that  the  setting  aside  of  the  judgment  oper- 
ated to  cancel  his  bond  and  to  deprive  him  of  any  right  to  the  horse, 
^turned  him  to  A.  J.  Baker. 

The  court  below  sustained  a  demurrer  to  the  petition  and  amended 


576  Kentucky  Opinions.  [ApriL 

petition  apparently  because  no  notice  of  the  application  had  been 
given.    Section  276  of  the  code  requires  notice  unless  the  court  shall 
be  satisfied,  by  the  affidavit  of  the  applicant,  or  by  other  evidence* 
that  irreparable  injury  will  result  to  the  applicant  if  the  injunction 
be  not  immediately  granted.    The  petition   and   amended    petition 
which  were  sworn  to,  and  the  affidavit  filed  with  them,  appears  to  be 
sufficient  evidence  upon  which  the  court  should  act  without  notice. 
Besides,  appellees  were  in  court,  manifesting  no  reason  why  the  in- 
junction should  not  be  granted.    It  is  clear  that  if  the  judgment  on 
which  the  execution  issued  was  subsequently  set  aside  the  sale  bond 
was  thereby  rendered  void,  and  it  became  the  duty  of  J.  W.  Baker 
to  deliver  the  horse  to  the  person  from  whom  it  was  taken  under  the 
execution. 

Judgment  reversed  and  cause  remanded  with  directions  to  grant 
the  injunction,  and  unless  the  facts  set  forth  in  the  petition  and 
amended  petition  are  successfully  controverted  the  injunction  should 
be  made  perpetual. 

IV.  L.  Hurst,  S.  P.  Hogg,  for  appellants. 

H.  C.  Lilly,  for  appellees. 


H.  C.  Patterson  v.  S.  W.  Mosby. 

Exemption  of  Housekeeper. 

In  the  absence  of  a  contract  by  which  a  debtor  is  deprived  of  the 
right  to  claim  an  exemption  against  a  debt,  the  only  inquiry  to  be 
determined  is  whether  the  debtor  is  a  bona  fide  housekeeper  with  a 
family  resident  in  this  state,  and  whether  the  thing  claimed  as  ex- 
empt is  embraced  by  the  statute. 

APPEAL  FROM  DAVIESS  CIRCUIT  COURT. 

April  15,  1880. 

Opinion  by  Judge  Cofer: 

The  statute  declares  that  there  shall  be  exempt  from  execution, 
attachment,  distress  or  fee-bill  against  a  bona  fide  housekeeper  with 
a  family,  resident  within  this  commonwealth,  a  sufficiency  of  bread- 
stuff to  sustain  his  family  for  one  year  and  a  sufficiency  of  provender 
to  sustain  the  exempted  stock  for  a  like  period. 

In  the  absence  of  a  valid  contract  by  which  a  debtor  is  deprived 
of  the  right  to  claim  the  exemption,  the  only  inquiries  in  such  a  case 
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as  this  are,  (1)  whether  the  debtor  is  a  bona  fide  housekeeper  with 
a  family  resident  in  this  state,  and  (2)  whether  the  thing  claimed 
as  exempt  is  embraced  by  the  statute.  Both  these  facts  seem  to  be 
conceded  in  this  case.  That  the  appellant  was  a  sub-tenant  under 
Clements,  who  also  claimed,  and  was  allowed  a  similar  exemption, 
cannot  affect  the  question. 

If  it  were  proper  to  consider  that  fact  at  all,  and  to  decide  the  case    ' 
upon  equitable  principles,  the  fact  would  be  against  rather  than  in 
support  of  the  views  of  appellee's  counsel.    The  appellee  rented  to 
Clements  with  the  understanding  that  he  was  to  sublet  a  part  of  the 
land,  which  was  accordingly  done.    The  appellant  does  not  owe  and 
never  agreed  to  pay  appellee  any  rent.    It  is  alone  in  view  of  a  stern 
rule  of  law,  which  makes  the  property  of  one  man  subject  to  the 
debt  of  another,  that  the  appellee  had  a  right  to  subject  any, part  of 
the  corn  to  the  satisfaction  of  his  debt,  and  he  has  no  right  to  com- 
plain that  another  equally  stern  rule  exempts  a  portion  of  the  crop 
from  sale. 

Judgment  reversed  and  cause  remanded  for  further  proceedings 
in  conformity  to  this  opinion. 
Owen  &  Ellis,  for  appellant. 
Weir,  Weir  &  Walker,  for  appellee. 


Coleman  Mays  v.  James  Mays. 

Guardian  and  Ward — Removal  of  Guardian. 

A  guardian  cannot  be  removed  without  notice  to  him  of  the  pro- 
ceedings for  that  purpose. 

Guardian's  Settlement. 

Where  one  is  appointed  as  guardian,  and  the  ward,  on  arriving 
at  fourteen  years  of  age,  chooses  another  guardian,  who  is  appointed 
by  a  court  in  another  county,  and  such  first  guardian  pays  over  to 
the  latter  one  what  was  then  in  his  hands  belonging  to  the  ward, 
the  second  appointment  not  being  legal,  he  remains  liable  to  his  ward 
the  same  as  he  would  have  been  if  he  had  not  paid  the  guardian 
selected  by  the  ward  and  illegally  appointed. 

APPEAL  FROM  WASHINGTON  COURT  OF  COMMON  PLEAS. 

April  15,  1880. 

Opinion  by  Judge  Cofer: 

In  March,  1855,  the  appellee,  James  Mays,  was  duly  appointed, 
by  the  Washington  County  Court,  guardian  of  the  appellant  whose 
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father  died  in  1854,  domiciled  in  that  county.  The  appellant  at- 
tained majority  in  1874,  and  in  1875  brought  this  suit  against  the 
appellee  for  a  settlement  of  his  accounts  and  to  recover  an  alleged 
balance  due  from  him. 

The  appellee  answered,  among  other  things  not  necessary  to  be 
stated,  that  the  appellant  on  the  21st  of  October,  1871,  being  then 
over  the  age  of  14  years,  went  personally  before  the  county  court 
of  Green  county  and  chose  George  Brown  as  his  guardian,  who  was 
appointed  and  qualified  as  such,  and  that  two  days  afterward  he 
(the  appellee)  paid  to  Brown  the  balance  in  his  hands  due  to  the 
appellant. 

It  does  not  appear  where  the  appellant  resided  when  the  order  of 
the  Green  County  Court  appointed  Brown  guardian  was  made,  nor 
that  the  appellee  had  notice  of  the  application  to  have  the  order 
made.  It  has  been  settled  by  numerous  decisions  of  this  court  that 
a  guardian  cannot  be  removed  without  notice  to  him  of  the  proceed- 
ings for  that  purpose.  Montgomery  v.  Smith,  3  Dana  599 ;  Isaacs 
v.  Taylor,  3  Dana  600. 

No  notice  appears  to  have  been  given  to  the  appellee,  and  for  that 
reason  alone,  if  for  no  other,  the  Green  County  Court  had  no  juris- 
diction, and  its  order  appointing  Brown  was  void.  Montgomery  v. 
Smith,  3  Dana  599.  It  results,  therefore,  that  the  payment  made  to 
him  by  fhe  appellee  was  unauthorized,  and  constitutes  no  defense 
to  this  action. 

The  statute  is  peremptory  that  interest  shall  be  charged  against 
a  guardian  in  biennial  rests.  Sec.  10,  Art.  2,  Chap.  48,  Gen.  Stat, 
and  the  same  provision  was  contained  in  the  Revised  Statutes. 

We  are  therefore  of  the  opinion  that  the  appellee  should  account 
for  the  balance  in  his  hands,  irrespective  of  the  payment  to  Brown, 
and  that  he  should  be  charged  with  interest  in  biennial  rests  to  the 
time  of  appellant's  majority,  and  therefore  with  simple  interest  only. 

Judgment  reversed  and  cause  remanded  for  a  judgment  in  con- 
formity to  this  opinion. 

Brown  &  Lezvis,  for  appellant.     W.  E.  Riley,  for  appellee. 


J.  D.  Ogden  v.  Hattie  Ben  Ogden,  et  al. 

Depositions. 

A  deposition  is  not  admissible  as  evidence  where  no  notice  is  given 
to  the  adversary  of  the  time  and  place,  when  and  where  it  was  taken, 
and  where  no  opportunity  was  given  him  to  cross-examine  the  wit- 
ness. 
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Execution  of  Willi. 

An  acknowledgment  of  a  will  by  the  testator  as  required  by  the 
statute  is  sufficient  evidence  of  the  fact  that  the  signature  was  made 
by  the  testator  himself,  or  by  some  one  for  him,  by  his  direction. 

Guardian  and  Ward — Limitations. 

Where  a  guardian  has  by  fraud  procured  property  or  an  estate 
which  he  should  hold  as  trustee  for  his  ward,  but  holds  it  until  five 
years  have  elapsed,  he  cannot  be  allowed  to  set  up  the  statute  of  limi- 
tations to  defeat  the  claim  of  his  ward  to  such  property,  and  a  court 
of  equity  should  restrain  him  from  setting  up  such  statute. 

APPEAL  FROM  DAVIESS  CIRCUIT  COURT. 

April  15,  1880. 

Opinion  by  Judge  Hines: 

We  think  the  court  below  erred  in  admitting  the  deposition  of 
Mrs.  Sallie  Davis.    It  appears  from  the  caption  to  have  been  taken 
in  a  proceeding  between  the  same  parties,  but  there  is  nothing  to 
show  what  the  issue  was,  nor  is  there  anything  to  indicate  that  ap- 
pellant had  any  notice  of  the  taking  of  the  deposition,  or  any  oppor- 
tunity to  cross-examine.    Unless  the  issue  was  the  same,  the  parties 
the  same,  and  an  opportunity  given  to  cross-examine,  it  is  clearly 
incompetent.    So  far  as  it  appears  in  this  record  the  deposition  is 
merely  an  ex  parte  statement  by  Mrs.  Davis,  made  in  reference  to 
a  matter  not  involved  in  the  case  at  bar.    Without  this  deposition 
the  evidence  is  such  that  the  jury  might  have  found  for  the  will* 
and  its  admission  was  therefore  prejudicial  to  the  substantial  rights 
of  appellant,  and  for  which  alone  the  judgment  should  be  reversed. 
Some  question  is  made  as  to  the  correctness  of  the  instructions,  in 
order  to  determine  which  it  is  necessary  to  refer  to  the  statute  in 
reference  to  the  execution  of  wills.    Sec.  5,  Chap.  113,  title  "Wills," 
is  as  follows:    "No  will  shall  be  valid  unless  it  is  in  writing,  with 
the  name  of  the  testator  subscribed  thereto  by  himself,  or  by  some 
other  person  in  his  presence  and  by  his  direction,  and  moreover,  if 
not  wholly  written  by  the  testator,  the  subscription  shall  be  made  or 
the  will  acknowledged  by  him  in  the  presence  of  at  least  two  credible 
witnesses  who  shall  subscribe  the  will  with  their  names  in  the  pres- 
ence of  the  testator.,, 

It  seems  to  be  requisite  that  the  will  be  signed  by  the  testator  him- 
self, or  by  some  one  for  him,  and  by  his  direction  or  request  previ- 
ously given  or  made.    This  requirement  is  fully  set  forth  in  the  in- 
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struct  ions,  but  in  such  a  way  as  to  have  probably  misled  the  jury, 
not  so  much  as  to  the  fact  of  an  authority  to  sign  for  the  testator, 
but  rather  as  to  the  character  of  evidence  necessary  to  establish  that 
authority.    It  seems  to  us  that  an  acknowledgment  of  the  will  by  the 
testator,  as  required  by  the  statute,  is  sufficient  evidence  of  the  fact 
that  the  signature  was  made  by  the  testator  himself  or  by  some  one 
for  him  and  by  his  direction.    The  jury  should  have  been  instructed, 
in  effect,  that  if  they  believed  from  the  evidence  that  the  testator 
acknowledged  the  will  with  the  formalities  required  by  the  statute 
such  acknowledgement  was  sufficient  evidence  of  the  fact  that  the 
signature  to  the  will  was  placed  there  by  the  testator,  or  by  some 
one  for  him  and  by  his  direction,  or  at  his  request.    In  other  respects 
the  instructions  are  substantially  correct. 

The  court  did  not  err  in  overruling  the  plea  of  the  statute  of  limi- 
tations as  to  Hattie  Ben  Ogden.    The  relation  between  the  infant 
and  appellant  was  such  that  in  good  conscience  appellant  ought  not 
to  have  been  permitted  to  interpose  such  a  plea.    He  was  the  guard- 
ian of  her  person  and  her  property.    It  is  claimed  that  the  property 
held  and  claimed  by  the  appellant  in  fact  belongs  to  the  infant,  and 
that  appellant  acquired  it  by  fraudulently  procuring  the  will  to  be 
executed  under  which  he  asserts  claim.    If  the  fraud  is  established 
the  property  is  held  in  trust  by  the  guardian  for  his  ward,  but  ap- 
pellant neglected  to  have  that  question  investigated,  holds  to  the 
property  until  five  years  have  elapsed,  and  then,  in  effect,  says,  "Ad- 
mit the  truth  of  the  charge  that  I  obtained  the  property  by  fraud 
and  that  it  in  fact  belongs  to  the  ward,  and  that  I  have  held  and 
claimed  it  in  violation  of  my  duty  to  my  ward  and  in  ignorance  on 
her  part  of  her  rights ;  it  is  now  too  late  to  test  that  matter."   Time 
cannot  sanctify  such  a  fraud,  nor  should  it  be  permitted,  under  such 
circumstances  as  here  exist,  to  bar  an  inquiry  into  the  fact  of  the 
perpetration  of  the  fraud.    It  is  clear  that  a  court  of  equity,  on  the 
presentation  of  such  a  state  of  facts,  would  have  enjoined  appellant 
from  interposing  such  a  plea,  and  we  see  no  substantial  reason  why 
the  court  in  this  form  of  action  may  not  grant  the  relief  which  is  so 
manifestly  essential  to  the  proper  administration  of  justice  between 
the  parties. 

All  the  evidence  offered  and  heard  in  reference  to  the  condition 
of  the  partnership  accounts,  except  in  so  far  as  it  goes  to  establish 
the  simple  fact  of  the  existence  of  the  partnership  and  that  the  prop- 
erty mentioned  in  the  will  was  bought  with  partnership  funds,  is 


i88o.]  Jones  v.  Shiletto  &  Co.  581 

incompetent.  Such  evidence  is  calculated  to  confuse  the  mind  of 
the  jury  and  draw  it  away  from  the  sole  issue  of  will  or  no  will. 

Judgment  reversed  on  appeal  and  affirmed  on  cross-appeal  of  S. 
R.  Ogden,  with  directions  for  further  proceedings. 

McHenry  &  Haynes,  Little  &  Slack,  W.  N.  Sweeney  &  Son,  for 
appellant.     G.  W.  Ray,  Owen  &  Ellis,  for  appellees. 


Thomas  Jones,  et  al.,  v.  John  Shiletto  &  Co. 

Liability  of  Sheriff  and  His  Sureties. 

In  case  it  is  sought  to  hold  a  sheriff  and  his  sureties  liable  for  loss 
sustained  because  of  the  acceptance*  of  an  insolvent  surety  on  a  re- 
plevin bond  the  plaintiff  must  allege  and  prove  two  things,  namely: 
Insolvency  of  the  surety  and  damage  to  the  execution  plaintiff  by 
reason  of  the  acceptance  of  such  insufficient  security. 

Pleading. 

When  it  is  sought  to  hold  a  sheriff  and  his  sureties  liable  for  dam- 
ages sustained  because  of  the  acceptance  of  an  insolvent  surety  on  a 
replevin  bond,  facts  must  be  pleaded  showing  such  insolvency  and 
showing  that  damages  resulted  to  plaintiff.  It  must  be  alleged  and 
proved  that  the  execution  defendant  was  solvent  when  the  replevin 
bond  was  executed,  and  that  during  the  time  for  which  the  power  to 
enforce  the  judgment  was  in  abeyance  by  reason  of  the  execution  of 
the  replevin  bond,  the  execution  defendant  became  insolvent 

APPEAL,  FROM  CAMPBELL  CIRCUIT  COURT. 

April  15,  1880. 

Opinion  by  Judge  Hines  : 

The  appellees,  having  a  judgment  and  execution  against  one 
Jordan,  had  execution  placed  in  the  hands  of  appellant,  Jones,  then 
sheriff,  who  permitted  the  debt  to  be  replevied  with  one  Wade  as 
surety.  Execution  issued  on  the  replevin  bond  against  Wade,  and 
was  returned  "no  property  found,"  and  subsequently  execution  issued 
against  Jordan  and  was  returned  in  the  same  way.  This  action  was 
then  brought  against  the  sheriff  and  his  sureties  in  the  official  bond 
to  recover  the  amount  of  the  debt.  The  petition  alleges  these  facts, 
and  that  Wade  was  insolvent  at  the  time  the  replevin  bond  was  exe- 
cuted, but  makes  no  allegation  as  to  the  insolvency  of  Jordan,  and 
charges  that  by  reason  of  the  sheriff  accepting  the  insolvent  security 
on  the  bond  appellees  were  damaged  in  the  amount  of  their  debt.  To 
this  petition  a  general  demurrer  was  interposed  and  overruled,  and 
that  ruling  is  first  complained  of  as  error. 
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The  statute  applicable  to  this  question  provides  that  the  officer 
"and  his  sureties,  or  their  representatives,  shall  be  jointly  and  sever- 
ally liable  to  the  person  injured,  for  any  damage  he  may  sustain  by 
taking  surety  thereon  who  is  not  solvent  when  received." 

It  appears  that  to  make  out  a  cause  of  action  in  a  case  like  this 
two  things  must  exist,  first,  insolvency  of  the  surety  on  the  replevin 
bond,  and,  second,  damage  to  the  execution  plaintiff  by  reason  of  the 
acceptance  of  the  insufficient  security.    The  fact  of  the  insolvency 
of  the  surety  and  the  facts  showing  that  damage  was  sustained  must 
be  pleaded  in  an  issuable  manner.    It  is  not  sufficient  to  allege  that 
the  plaintiff  suffered  damage  without  stating  facts  going  to  show 
the  court  that  damage  did  result,  and  to  this  end  it  must  be  alleged 
and  proved  that  the  execution  defendant  was  solvent  when  the  re- 
plevin bond  was  executed,  and  that,  during  the  time  for  which  the 
power  to  enforce  the  judgment  was  in  abeyance  by  reason  of  the 
execution  of  that  bond,  the  execution  defendant  became  insolvent 
otherwise  there  is  nothing  to  show  that  any  damage  has  been  sus- 
tained.   Without  allegation  and  proof  to  that  effect  no  recovery  can 
be  had.     The  court  below  should  have  sustained  the  demurrer  to 
the  petition. 

The  instruction  to  the  jury  should  have  followed  the  language  of 
the  statute  as  to  the  solvency  of  the  surety  in  the  replevin  bond. 

Wherefore  the  judgment  is  reversed  and  cause  remanded  with 
directions  for  further  proceedings. 

/.  R.  Hallam,  for  appellants.     O.  W.  Root,  for  appellees. 


James  W.  Williams'  Adm'r  v.  J.  H.  Gates. 

Contract  of  an  Intestate. 

Where  the  sheriff  makes  a  levy  on  property,  and  the  execution  de- 
fendant agrees,  if  allowed  to  keep  it,  that  he  will  sell  the  same  and  pay 
over  the  proceeds  to  the  sheriff  for  the  holder  of  the  judgment,  and 
makes  the  sale  but  dies  before  the  property  is  paid  for,  the  admin- 
istrator may  not  force  the  officer  or  the  holder  of  the  judgment  to  par 
oyer  such  proceeds  to  him. 

Levy  on  Property  Creates  a  Lien. 

If  the  sheriff  holding  an  execution  levies  on  personal  property  he  has 
a  lien,  and  such  lien  is  not  divested  by  an  agreement  by  which  the 
sheriff  permits  the  defendant  to  hold  and  sell  such  property  to  pay 
such  lien,  and  the  officer  and  owner  of  the  execution  are  not  liable 
to  the  defendant  or  his  estate  for  any  part  of  such  proceeds  except 
such  as  exceed  the  same  due  such  a  plaintiff. 
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APPEAL  FROM  DAVIESS  CIRCUIT  COURT. 

April  17f  1880. 

Opinion  by  Judge  Cofer: 

During-  the  life  of  the  appellant's  intestate  the  appellee,  who  was 
then  sheriff  of  Daviess  county,  levied  certain  executions  in  his  hands 
upon  a  lot  of  corn  belonging  to  the  intestate,  but  left  it  in  his  pos- 
session under  the  agreement  that  it  should  be  sold  privately  and  the 
price  should  be  received  by  the  appellee  and  applied  to  the  satisfac- 
tion of  the  execution.  The  corn  continued  in  the  possession  of  the 
intestate  up  to  the  time  of-  his  death,  after  which  the  appellee  deliv- 
ered it  to  persons  to  whom  it  had  been  contracted  before  the  intes- 
tate's death. 

The  appellant  qualified  as  administrator  and  brought  suit  to  settle 
the  estate,  after  which  the  appellee  collected  a  part  of  the  price  of 
the  com,  and  the  appellant  instituted  a  motion  in  the  settlement  suit 
to  compel  the  appellee  to  account  for  the  corn  and  to  pay  over  to 
him  that  part  of  the  price  collected.  The  court  overruled  the  motion 
and  this  appeal, is  prosecuted  to  reverse  that  judgment. 

After  suit  for  the  settlement  of  an  estate  is  commenced  the  assets 
become  subject  to  the  orders  of  the  court  in  the  administration  of 
the  trust ;  and  we  entertain  no  doubt  of  the  power  of  the  court,  by 
summary  proceedings,  to  compel  any  one  who  may  thereafter  come 
into  possession  of  any  part  of  the  assets  without  the  consent  of  the 
court  to  account  for  them,  and  that  it  is  not  necessary  to  resort  to 
an  independent  action.    A  person  so  interfering  is  guilty  of  an  inva- 
sion of  the  authority  of  the  court,  and  becomes  at  once  amenable  to 
its  process  as  for  a  contempt,  and  may  be  compelled  to  come  in  and 
manifest  his  right  to  the  assets  received  by  him.    But  in  response  to 
such  process  he  may  set  up  his  claim  to  the  assets  in  the  same  man- 
ner that  he  could  have  done  if  he  had  been  sued  in  a  separate  action 
by  the  personal  representative,  and  any  defense  that  would  have  been 
good -in  such  an  action  will  be  a  good  defense  to  the  summary  pro- 
cess of  the  chancellor. 

Such  a  defense  was  set  up  in  the  response  in  this  case.  The 
agreement  between  the  intestate  and  the  appellee  that  the  corn 
should  be  sold  and  the  price  paid  to  the  latter  to  be  by  him  applied 
to  the  satisfaction  of  the  executions  levied  upon  it  by  him  was  valid, 
and,  if  the  appellee  had  been  sued  by  the  administrator  for  the  con- 
version of  the  corn  or  for  money  had  and  received,  tl  t  agreement  of 
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the  intestate  would  have  been  a  good  defense  unless  the  amount  re- 
ceived exceeded  the  amount  due  on  the  executions,  which  was  not 
the  case. 

The  levy  created  a  valid  lien  on  the  corn  and  entitled  the  execu- 
tion plaintiffs  to  have  the  proceeds  of  its  sale  applied  to  the  satisfac- 
tion of  their  judgments,  and  there  is  no  reason  why  the  appellee 
should  be  required  to  pay  it  into  court  or  to  the  appellant.    If  this 
were  done  the  court  would  be  compelled  to  recognize  the  lien  of  the 
execution  creditors,  and  the  appellee,  having  paid  them,  would  be 
substituted  to  their  rights,  and  the  money  would  have  to  be  immedi- 
ately handed  back  to  him ;  and  if  there  be  any  part  of  the  money  that 
he  has  not  actually  paid  over  he  has  a  right  to  apply  it  according  to 
the  agreement.    If  he  fails  or  refuses  to  pay  it  over  to  the  execution 
creditors,  the  court  would  no  doubt  have  a  right  upon  complaint  to 
compel  him  to  do  so,  but  such  was  not  the  object  of  this  proceeding. 

The  corn  was  sold  and  delivered  to  the  purchasers  before  the  suit 
to  settle  the  estate  was  commenced,  and  hence  its  sale  and  removal, 
if  wrongful,  gave  the  administrator  a  right  of  action  for  its  conver- 
sion, but  there  being  no  action  then  pending  to  settle  the  estate,  such 
interference  was  no  intrusion  upon  the  jurisdiction  and  authority  of 
the  court,  and  the  court  had  no  right  to  inquire  into  it. 

Wherefore  the  judgment  is  affirmed. 

Williams  &  Powers,  for  appellant. 


T.  H.  Garvin  v.  L.  J.  F.  Barren,  et  al. 

Notes  Secured  by  One  Mortgage. 

Where  two  notes,  are  secured  by  one  mortgage,  and  by  assignment 
become  the  property  of  different  persons,  a  judgment  on  one  of  them 
may  not  be  levied  on  the  mortgaged  property  so  as  to  affect  the  lien 
of  the  owner  of  the  other  note,  and  a  purchaser  at  such  a  judicial 
sale  takes  the  property  subject  to  the  lien  of  the  holder  of  the  other 
note. 

APPEAL  FROM   HART   CIRCUIT   COURT. 

April  20,   1880. 

Opinion  by  Judge  Hines: 

L.  J.  F.  Barren  executed  two  notes  to  Elisha  Johnson,  one  for  $62 
and  the  other  for  $50,  and  to  secure  their  payment  made  to  Johnson 
a  mortgage  on  certain  personal  property.    One  of  these  notes  John- 
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son  assigned  to  appellant  and  the  other  to  Briggs.  Briggs  brought 
suit  upon  the  note  assigned  to  him,  and  having  obtained  judgment 
he  had  execution  levied  upon  the  mortgaged  property,  which  was 
sold  and  purchased  by  A.  J.  Barren.  Appellant  afterward  brought 
suit  on  the  note  assigned  to  him,  sought  to  be  substituted  to  the 
rights  of  Johnson  under  the  mortgage,  and  had  attachment  levied 
upon  the  mortgaged  property  in  the  hands  of  A.  J.  Barren.  The 
court  below  rendered  personal  judgment  against  L.  J.  F.  Barren,  but 
discharged  the  attachment,  holding  that  A.  J.  Barren  took  title  to 
the  mortgaged  property  under  his  execution  purchase.  The  correct- 
ness of  that  ruling  is  the  only  matter  we  need  to  consider. 

"Generally  a  mortgagee  cannot,  upon  a  judgment  recovered  for 
the  debt  secured  by  a  mortgage,  levy  the  execution  upon  the  mort- 
gaged property,  though  it  may  be  levied  upon  any  other  property  of 
the  debtor.  Such  a  proceeding  would  amount  to  a  foreclosure  in  a 
way  not  contemplated  by  the  parties  or  provided  for  by  the  law.  The 
levy  would  therefore  be  ineffectual,  and  would  leave  the  mortgage  as 
it  stood  before,  subject  to  redemption.  The  mortgagee  is  just  where 
he  began."  Jones  on  Mortgages,  Sec.  1229.  Such  execution  sales 
have  been  held  by  this  court  to  be  void.  Swigert  v.  Thomas,  7  Dana 
220;Bronston  v.  Robinson,  4  B.  Mon.  142 ;  Mercer  v.  Tinsley,  14  B. 
Mon.  220. 

The  liens  secured  by  the  mortgage  in  this  case  were  of  equal  dig- 
nity, and  the  rights  of  the  appellant  cannot  be  taken  away  by  such 
proceedings  instituted  by  the  other  mortgagee  or  his  assignee. 
Briggs'  right  to  subject  the  property  by  execution  to  the  pay- 
ment of  the  debt  was  exactly  that  of  any  other  creditor ;  that  is,  the 
purchaser  at  the  execution  sale  takes  the  property  subject  to  appel- 
lant's mortgage  lien. 

We  see  no  objection  to  the  exercise  of  jurisdiction  by  this  court. 
The  amount  claimed  and  in  controversy  determines  the  question  of 
jurisdiction,  but  if  that  were  not  true  it  is  found  that  by  calculating 
the  interest  on  the  principal  up  to  the  payment,  adding  it  to  the  prin- 
cipal and  subtracting  the  payment,  there  is  left  over  more  than  $50, 
exclusive  of  interest  and  cost. 

Judgment  reversed,  and  cause  remanded  with  directions  for  fur- 
ther proceedings. 
Edwards  &  Seymour,  for  appellant. 
Isaac  T.  Woodson,  for  appellees. 
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Martin  S.  Mattingly  v.  James  W.  Slaughter, 

Partnership— Set-Off. 

Where  the  Individual  members  of  a  partnership  are  liable  to  an 
administrator  on  a  constable's  bond,  and  the  partnership  as  such 
hold  a  claim  against  such  estate,  the  one  claim  may  be  set  off  as 
against  the  other.  It  can  make  no  difference  that  the  claim  of  the 
administrator  is  against  individual  members  of  the  firm. 

APPEAL  FROM  DAVIESS  CIRCUIT  COURT. 

April  20,  1880. 

Opinion  by  Judge  Hines: 

J.  M.  Mattingly  and  Geo.  D.  Mattingly,  partners  under  the  firm 
name  of  J.  M.  Mattingly  &  Son,  brought  suit  against  the  adminis- 
trator of  McKee  on  an  account  due  from  McKee  to  the  firm,  and 
pending  the  suit,  March  io,  1876,  transferred  for  valuable  consider- 
ation, by  written  endorsement  on  the  petition,  the  claim  to  appellant, 
Martin  S.  Mattingly.    Suit  progressed  in  the  name  of  Mattingly  & 
Son,  judgment  was  obtained  against  the  estate  and  execution  re- 
turned "no  property."     Appellant  then  instituted  this  suit  against 
the  administrator  of  McKee  and  the  surety  in  his  administration 
bond,  charging  a  devastavit.    The  answer  of  the  administrator  de- 
nies a  wasting  of  the  estate  and  pleads  a  set-off,  which  he  claims  to 
arise  out  of  the  following  state  of  facts :    That  there  came  to  the 
hands  of  the  administrator  a  number  of  small  accounts,  which  were 
by  him  placed  in  the  hands  of  one,  Stinnell,  constable,  for  collection; 
that  J.  M.  Mattingly  and  Geo.  D.  Mattingly  were  sureties  on  the 
bond  of  the  constable ;  that  the  constable  failed  to  collect  and  pay 
over  the  said  claims ;  that  after  demand  made  of  Stinnell,  and  after 
the  assignment  to  appellant  of  the  claim  sued  on,  appellee,  as  admin- 
isrator,  brought  suit  against  Stinnell  and  his  bondsman,  Geo.  D. 
Mattingly  (J.  M.  Mattingly  having  died  in  the  meantime)  and  ob- 
tained judgment,  which  he  asks  to  have  set  off  against  appellant's 
demand.    It  further  alleged  and  showed  that  the  liability  of  Stinnell 
and  the  sureties  on  his  bond,  J.  M.  and  Geo.  D.  Mattingly,  had  ac- 
crued before  Mattingly  &  Son  had  assigned  the  claim  against  Mc- 
Kee's  estate  to  appellant.     The  time  within  which  the  constable 
should  have  collected  or  accounted  for  the  claims  placed  in  his 
hands  by  the  administrator  of  McKee  had  expired,  and  demand  had 
been  made  of  the  constable  by  the  administrator. 

The  liability  of  Stinnell,  J.  M.  &  Geo.  D.  Mattingly,  to  the  admin- 
istrator of  McKee  was  joint  and  several,  and  subsisting  at  the  time 
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the  assignment  was  made  by  Mattingly  &  Son  to  appellant.    The 
principal  and  the  sureties  were  each  and  all  liable  to  the  adminis- 
trator for  the  claims  in  the  hands  of  the  principal,  and  unaccounted 
for.    The  fact  that  the  claim  was  against  J.  M.  &  Geo.  D.  Mattingly 
upon  an  individual  liability  assumed  by  each,  instead  of  upon  a  part- 
nership liability,  can  make  no  difference.     In  either  case  they  are 
both  jointly  and  severally  liable  for  the  default  of  the  constable. 
Section  377  of  the  code,  which  provides  for  the  setting  off  of  judg- 
ments, the  one  against  the  other,  having  due  regard  to  the  equities 
of  the  parties,  does  not  apply  to  a  case  like  this.    That  provision  of 
the  code  appears  not  to  have  been  intended  to  apply  to  cases  where 
there  was  no  right  of  set-off  at  the  time  of  the  assignment  or  at  the 
time  of  the  notice  of  the  assignment,  but  to  cases  where  the  party 
pleading  the  judgment  acquired  his  rights  subsequent  to  the  institu- 
tion of  the  action  in  which  he  proposes  to  plead  it. 

The  case  of  Pheiffer  v.  Harris,  1 1  Bush  400,  is  a  case  where  the 
right  to  set-off  did  not  exist  at  the  time  of  the  institution  of  the  ac- 
tion, or  at  the  time  the  assignment  was  made,  and  is  not  then  con- 
clusive of  this  case.    The  legal  right  to  a  set-off  as  against  the  indi- 
vidual members  of  the  partnership  cannot  be  defeated  by  reducing 
the  claim  against  the  members  of  the  partnership  to  judgment,  nor 
by  the  death  of  one  of  the  partners  before  judgment.     Appellant 
stands  in  the  same  attitude  as  his  assignors  would  have  stood  if 
there  had  been  no  assignment  of  the  claim  and  no  dissolution,  by 
death,  of  the  firm  of  Mattingly  &  Son.    If  that  firm  had  remained 
intact  and  the  administrator  had  obtained  judgment  against  Geo.  D. 
Mattingly  on  the  constable's  bond,  omitting  to  sue  J.  M.  Mattingly, 
the  plea  of  set-off  would  have  been  good  in  equity  as  against  the 
partnership  claim  of  Mattingly  &  Son,  because  of  the  joint  and  sev- 
eral liability  of  the  members  of  the  firm,  and  because  if  Geo.  D. 
Mattingly  had  been  compelled  to  pay  the  whole  of  the  judgment 
against  the  constable  he  would  have  been  entitled  to  contribution 
against  his  partner,  J.  M.  Mattingly.    This  liability  of  the  members 
of  the  firm  of  Mattingly  &  Son  is  independent  of  the  solvency  or  in- 
solvency of  the  constable.    That  is  a  matter  of  no  concern  to  the 
administrator.    He  has  the  right  to  look  to  any  or  all  of  the  parties 
to  the  bond,  as  he  may  elect. 
Judgment  affirmed. 
RUey  &  Walker,  for  appellant. 
R.  H.  &  E.  P.  Taylor,  for  appellee. 
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James  M.  Smith  v.  W.  T.  Tevis,  et  al. 

Construction  of  Terms  of  a  Will. 

The  words,  "the  children  surviving,"  as  used  in  a  will,  mean  the 
children  surviving  at  the  death  of  the  testator. 

APPEAL  FROM  MADISON  CIRCUIT  COURT. 

April  20,  1880. 

Opinion  by  Judge  Pryor  : 

The  clause  of  the  will  under  which  the  devisee  claims,  vests  her 
with  title.  The  words,  "the  children  surviving,"  in  the  first  clause 
of  the  will  mean  the  children  surviving  at  the  death  of  the  testator. 
The  appellee  took  an  absolute  estate  under  the  will,  and  so  far  as  her 
interest  is  concerned  the  other  devisees  were  not  necessary  parties. 

Judgment  affirmed. 

T.  J.  Scott,  for  appellant.     W.  B.  Smith,  for  appellees. 


Daniel  Bryan,  et  al.,  v.  Thomas  G.  Lowry. 

Construction  of  Will. 

A  provision  in  a  will  directing  that  at  the  death  or  marriage  of 
the  widow  the  whole  estate  should  be  sold  and  the  money  receired 
equally  divided  among  his  children,  or  such  of  them  "as  may  be 
then  living,  taking  care  to  give  to  the  representatives  of  such  as  are 
dead,  if  such  should  be  the  case,  a  child's  part,"  means  that  all  his 
children  living  at  his  death  were  made  legatees  and  took  a  vested  in- 
terest, subject  to  be  defeated  by  their  death  before  the  death  or 
marriage  of  their  mother,  in  which  case  the  representatives  of  such 
as  died  took  as  alternative  legatees,  and  not  as  heirs  or  distributees 
of  the  deceased  parent 

Election  of  Legatees. 

Those  entitled  to  the  proceeds  of  land  devised  to  executors  to  be 
sold  may,  before  a  sale,  elect  to  take  the  land  and-  thus  defeat  the  power 
of  sale. 

APPEAL   FROM   JESSAMINE   CIRCUIT   COURT. 

April  22,  1880. 

Opinion  by  Judge  Cofer: 

The  testator  directed  that  at  the  death  or  marriage  of  his  widow 
his  whole  estate  should  be  sold  by  his  executors  for  cash,  and  that 
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the  money  should  be  equally  divided  among  his  children,  or  such  of 
them  "as  may  be  then  living,  taking  care  to  give  to  the  representa- 
tives of  such  as  are  dead,  if  such  should  be  the  case,  a  child's  part." 

Counsel  contends  that  the  land,  having  been  directed  to  be  sold, 
is  to  be  treated  as  money,  and  that  the  word  "representatives",  when 
used  with  reference  to  money,  is  equivalent  to  the  phrase  "personal 
representatives",  and  in  this  will  is  a  word  of  limitation,  and  not  a 
word  of  purchase ;  and  from  this  he  argues  that  the  children  of  the 
testator  took  an  absolute  estate,  and  that  their  children  cannot  take 
anything  as  legatees  under  the  will. 

That  the  word  "representatives",  when  used  with  respect  to  per- 
sonalty, if  its  meaning  is  not  restricted  by  the  context,  is  to  be  un- 
derstood to  refer  to  the  personal  representatives,  must  be  conceded. 
But  we  think  its  meaning  is  thus  controlled  in  this  case.    The  be- 
quest was  to  the  testator's  children  who  should  be  living  at  the  death 
or  marriage  of  his  widow,  and  to  the  representatives  of  such  as 
should  be  dead.    All  his  children  living  at  his  death  were  legatees, 
and  took  a  vested  interest,  subject,  however,  to  be  defeated  by  their 
death  before  the  death  or  marriage  of  their  mother,  in  which  case 
the  representatives  of  such  as  so  died  took  as  alternative  legatees, 
and  not  as  heirs  or  distributees  of  the  deceased  parent. 

The  word  "representatiyes"  was  not  used  to  indicate  the  estate  or 
interest  given  to  the  testator's  children,  but  to  describe  a  class  of 
persons  who  were  to  become  legatees  in  the  room  and  stead  of  such 
of  the  first  takers  as  might  die  before  the  time  appointed  for  the  di- 
vision of  the  estate.  Thus  considered,  this  case  is  not  materially 
different  from  that  of  Robb  v.  Belt,  12  B.  Mon.  643. 

In  that  case  the  court  said  that  "if  it  was  the  intention  of  the  tes- 
tator to  give  to  each  of  his  children  an  absolute  interest  in  remain- 
der, unaffected  by  any  death  that  might  occur  before  the  time  of  en- 
joyment fixed  by  the  devise,  it  would  have  been  sufficient  to  have 
directed  that,  in  either  of  the  events  mentioned,  his  estate  should  be 
equally  divided  among  his  eight  children,  and  the  additional  words, 
or  the  heirs  lawfully  begotten  of  their  bodies,  would  have  been  use- 
less". 

For  the  same  reason,  if  it  was  the  intention  of  this  testator  to  give 
to  his  children  an  absolute  interest  in  his  estate  "unaffected  by  any 
death  that  might  occur  before  the  time  of  enjoyment  fixed  by  the 
bequest",  it  would  have  been  sufficient  to  direct  that,  in  either  of  the 
events  mentioned,  his  estate  should  be  divided  between  his  children 
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and  the  words,  "taking  care  to  give  to  the  representatives  of  such  as 
are  dead"  a  child's  part,  were  wholly  unnecessary. 

It  is  true  that  the  land  is  to  be  regarded  for  many  purposes  as 
converted  into  money  by  the  will,  and  that  the  land  was  not  devised 
to  the  children  of  the  testator  or  to  their  representatives ;  but  it  is 
equally  true  that  in  a  case  like  this  those  entitled  to  the  proceeds  of 
land  devised  to  executors  to  be  sold,  may,  before  a  sale  has  been 
made,  elect  to  take  the  land  and  thus  defeat  the  power  of  sale.  That 
has  been  done  in  this  case,  and  perceiving  no  error  in  the  judgment 
it  must  be  affirmed. 

J.  S.  Branaugh,  IV.  C.  P.  Breckinridge,  for  appellants. 

Houston  &  Mulligan,  M.  T.  Lowry,  for  appellee. 


Adair  Boyd  v.  William  Mercer. 

Deed  Made  by  Deputy  Sheriff. 

A  deed  made  by  a  deputy  sheriff  should  be  made  in  the  name  of 
his  principal,  but  when  made  in  the  name  of  the  deputy  it  is  not 
invalid  for  that  reason.  Such  a  deed  is  admissible  in  evidence  to 
show  that  the  grantee  entered  and  held  under  claim  of  title,  and  is 
competent  evidence  of  title. 

.• 
APPEAL  FROM  MUHLENBURG  COURT  OF  COMMON  PLEAS. 

April   26,  1880.* 

Opinion  by  Judge  Cofer  : 

The  deed  made  by  Eaves,  deputy  sheriff,  was  not  only  admissible 
as  evidence  that  the  grantee  entered  and  held  under  claim  of  title, 
and  of  the  extent  to  which  he  claimed,  but  was  competent  as  evi- 
dence of  title. 

In  Winslow  v.  Austin,  5  J.  J.  Marsh.  '408,  a  deed  was  made  by  a 
deputy  marshal  in  his  own  name  just  as  this  was  made  by  the  deputy 
sheriff.  The  act  of  congress  gave  to  the  marshals  and  their  deputies 
the  same  powers  in  executing  the  laws  of  the  United  States  as  was 
possessed  by  sheriffs  and  their  deputies  in  the  several  states,  in  exe- 
cuting the  laws  of  the  states  respectively. 

The  court,  after  full  consideration,  held  that  the  deed  was  valid 
on  the  ground  that  a  deed  made  in  like  manner  by  a  deputy  sheriff 
would  have  been  valid.  In  Young  v.  Smith,  10  B.  Mon.  293,  the 
case  of  Winslow  v.  Austin,  is  referred  to  with  approval,  and  we  are 
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not  aware  of  any  subsequent  case  by  which  the  doctrine  of  that  case 
has  been  in  the  least  contravened  or  shaken. 

Counsel  seem  to  suppose  that  there  is  something  in  the  language 
of  this  court  in  Talbot fs  Devisees  v.  Hooser,  12  Bush  408,  which 
may  have  that  effect,  but  we  think  otherwise.  We  there  said  that 
"Whatever  official  act  is  done  by  a  deputy  should  be  done  in  the 
name  of  his  principal".  More  was  said  to  the  same  effect,  but  we 
did  not  say  or  mean  to  be  understood  as  intimating  that  a  failure  to 
do  the  act  in  the  mode  we  deemed  most  appropriate  would  render  it 
void.  We  there  held  the  act  of  the  deputy  valid,  although  not  done 
in  the  mode  indicated  in  the  opinion  as  the  correct  one. 

The  Act  of  1792,  referred  to  in  Winslow  v.  Austin  required  the 
deputy  sheriff  to  subscribe,  as  well  his  own,  as  his  principal's  name, 
under  a  penalty  of  $40.  This  made  it  the  duty  of  the  deputy  to  act 
in  the  name  of  his  principal,  but  the  court  expressly  held  that  the 
omission  to  perform  that  duty  did  not  render  the  act  nugatory.  So 
in  Talbott  v.  Hooser  we  said  the  deputy  should  act  in  the  name  of 
the  principal,  but  we  held  valid  an  act  not  so  done. 

What  we  have  said  in  regard  to  the  acts  of  the  deputy  not  done  in 
the  name  of  the  principal  is  equally  applicable  to  the  certificate  of 
the  deputy  clerk. 

Judgment  reversed  and  cause  remanded  for  a  new  trial  upon  prin- 
ciples not  inconsistent  with  this  opinion. 
Chas.  Eaves,  William  Lindsay,  for  appellant. 
Roark  &  Hay,  for  appellee. 


Lewiston  Cooper  v.  Lewis  Collins'  Ex'r. 

Makers  of  Promissory  Note. 

Where  directors  of  a  corporation  or  trustees  execute  a  note  by 
signing  their  individual  names  to  it,  not  as  trustees,  they  become 
individually  liable  thereon  to  the  owner  of  such  note;  and  whether 
they  may  discharge  such  liability  out  of  the  trust  estate  is  not  a 
matter  of  interest  to  the  owner,  but  is  one  to  settle  in  the  settle- 
ment of  the  trust. 

APPEAL  FROM  MASON  CIRCUIT  COURT. 

April   27,   1880. 

Opinion  by  Judge  Pryor  : 

This  court,  in  a  manuscript  opinion  rendered  during  the  present 
term  and  marked  for  publication,  passed  upon  the  identical  question 
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raised  in  this  case.    It  was  the  case  of  Pack  v.  White,  78  Ky.  243,  as 
published,  from  the  Scott  Circuit  Court.    The  writing  read :    "We, 
the  directors  of  The  Big  Eagle  &  H.  Turnpike  agree  to  pay/'  and 
signing  their  individual  names.    The  court  held  them  individually 
liable.    The  paper  in  the  present  case  is  the  individual  obligation  oi 
the  parties  whose  names  are  signed  to  it,  and  no  question  of  con- 
struction as  to  the  intention  should  be  indulged  in.    Either  fraud  or 
mistake  should  be  alleged  and  established  before  the  liability  of  the 
obligors  can  be  changed  from  a  personal  to  an  official  character.    In 
this  case  there  is  no  evidence  of  any  fraud  or  mistake,  and,  as  the 
writing  stood,  the  court  could  do  no  less  than  render  a  personai 
judgment. 

It  was  not  necessary  that  this  action  should  await  the  termination 
of  the  settlement  of  the  accounts  of  these  parties  as  the  trustees  of 
Pheister.    When  they  pay  this  money,  if  they  have  applied  it  to  the 
benefit  of  the  trust  estate,  they  will  be  entitled  to  a  credit  in  the  set- 
tlement of  their  accounts.     Nor  is  there  anything  in  this  record 
showing  that  a  judgment  has  not  been  rendered  in  the  action  relating 
to  the  trust.    The  liability  of  the  appellant  to  the  appellee,  however, 
has  no  connection  with  it,  so  far  as  the  appellee  is  concerned.    It  may 
be  necessary  to  establish  the  claim  as  a  charge  against  the  trust 
fund,  and  if  so,  this  is  the  duty  of  the  appellant  and  not  of  the  ap- 
pellee. 

Judgment  affirmed. 

Wadsworth  &  Sons,  for  appellant. 

Batrbour  &  Cochran,  for  appellee. 


Frederick  Ehrman  v.  Frank  Stoll,  et  al. 

Statute  of  Limitations. 

The  law  of  this  state  governs  when  a  suit  is  brought  here  on  a  note 
executed  in  Ohio,  as  to  whether  our  statute  of  limitations  appJfe* 

Law  of  the  Place. 

Where  a  note  is  made  in  Ohio  its  legal  effect  must  be  determined 
by  the  law  of  that  state. 

Negotiability  of  Note. 

Where  the  statute  provides  that  notes  "made  payable  to  any  per- 
son or  order,  or  to  any  person  or  bearer,  or  to  any  person  or  as- 
signs, shall  be  negotiable  by  indorsement  thereon,"  a  note  made  pay- 
able to  the  order  of  a  named  person  Is  the  same  as  if  it  had  been  pay- 
able to  him  or  order,  and  is  negotiable. 
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APPEAL  FROM  CAMPBELL  CHANCERY  COURT. 

April  27,  1880. 

Opinion  by  Judge  Cofer  : 

The  statute  of  limitations  in  this  state  must  govern  the  decision 
of  this  case.    More  than  six  years  elapsed  after  the  date  of  the  last 
credit  on  the  note  before  this  suit  was  commenced,  and  the  obligor 
had  been  dead  more  than  five  years,  so  that  the  only  question  in  the 
case  is  whether  the  instrument  sued  upon  is  to  be  treated,  for  the 
purpose  of  applying  the  statute  of  limitations,  as  a  bill  of  exchange. 
The  note  was  made  in  Ohio,  and  its  legal  effect  must  be  deter- 
mined by  the  law  of  that  state.     The  statute  provides  that  notes 
"made  payable  to  any  person  or  order,  or  to  any  person  or  bearer, 
or  to  any  person  or  assigns,  shall  be  negotiable  by  endorsement 
thereon",  and  that  nothing  therein  contained  "shall  be  construed  to 
make  negotiable  any  such  bond,  note  or  bill  of  exchange  drawn  pay- 
able to  any  person  alone,  and  not  drawn  payable  to  order,  bearer 
or  assigns." 

The  note  sued  on  is  payable  to  the  order  of  Frederick  Ehrman, 
which  is  the  same  as  if  it  had  been  payable  to  him  "or  order",  and 
is  therefore  within  the  statute. 

Our  statute  makes  it  necessary,  in  order  to  place  a  promissory  note 
on  the  footing  of  a  foreign  bill,  that  the  note  shall  be  payable  at  and 
discounted  by  an  incorporated  bank.  But  the  Ohio  statute  does  not 
require  either,  and  makes  the  note  negotiable  without  endorsement, 
the  only  thing  necessary  to  that  end  being  that  it  shall  be  payable  to 
order,  to  bearer  or  to  assigns. 
Judgment  affirmed. 
J.  Crentz  &  Son,  for  appellant.    J.  R.  Hallatn,  for  appellees. 


Mary  L.  Stembridge,  et  al.,  v.  James  A.  Stembridge,  et  al. 

Validity  of  Guardian's  Bond. 

Dating  a  guardian's  bond  is  not  necessarily  essential  to  its  validity; 
but  recitals  in  the  order  of  appointment  that  a  bond  was  given  and  of 
the  name  of  the  surety  are  necessary  and  material  to  such  validity, 
and  where  there  is  a  conflict  in  the  bond  and  order  as  to  the  date 
of  a  bond  the  court  will  rely  upon  the  order,  and  not  the  bond,  to 
ascertain  the  date  of  the  bond. 

38 
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Liability  of  Guardian's  Bondsmen. 

The  fact  that  the  order  appointing  a  guardian  recites  that  the 
bond  was  executed  on  a  day  different  from  that  shown  in  the  bond, 
and  recites  the  appointment  of  a  guardian  of  two  infants,  while  the 
bond  is  as  guardian  of  one  only,  will  not  render  such  a  bond  in- 
valid, nor  release  said  guardian  and  his  bondsmen  from  liability 
thereon. 

APPEAL  FROM  DAVIESS  CIRCUIT  COURT. 

April  27,   1880. 

Opinion  by  Judge  Cofer: 

This  was  a  suit  on  what  purports  to  be  the  official  bond  of  Jas.  A. 
Stembridge,  guardian  of  Mary  L.  Stembridge.  The  administrator 
of  the  surety  defended  on  the  ground  that  the  bond  had  never  been 
accepted  or  approved  by  the  county  court,  and  consequently  never 
became  binding  upon  his  intestate. 

The  order  of  the  county  court  bears  date  February  13,  1871,  and 
purports  to  appoint  Jas.  A.  Stembridge  as  guardian  of  Mary  and 
Lorena  Stembridge,  infant  orphans,  under  14  years  of  age,  of  W.  M. 
Stembridge,  "Wherefore  he  (Jas.  A.  Stembridge)  took  the  oath  re- 
quired by  law,  and  executed  bond  with  G.  W.  Stembridge  as  his 
surety  conditioned  according  to  law." 

The  bond  sued  upon  is  in  the  usual  form,  and  was  signed  by  G. 
W.  Stembridge,  but  bears  date  on  the  15th  of  February,  two  days 
subsequent  to  the  date  of  the  order.  The  date  is  not  an  essential 
part  of  the  bond,  and  its  only  effect  in  this  case  is  as  evidence  con- 
ducing to  prove  that  it  was  in  fact  executed  on  the  day  it  bears  date, 
and  not  on  the  day  the  order  was  made.  But  the  order  recites  that 
a  bond  was  executed  on  the  day  the  order  was  made,  and  there  be- 
ing no  claim  that  more  than  one  bond  was  in  fact  signed,  we  are 
brought  to  the  point  of  deciding  which  is  to  be  regarded  as  true, 
the  recital  in  the  order  that  the  bond  was  executed  on  the  day  the 
order  was  made  or  the  date  of  the  bond.  In  choosing  between  them 
we  cannot  hesitate  to  prefer  to  rely  upon  the  order.  The  order  is 
the  act  of  the  court  recorded  by  the  clerk  and  signed  by  the  judge; 
dating  the  bond  was  the  act  of  the  clerk  alone. 

The  recitals  in  the  order  that  a  bond  was  given  and  of  the  name 
of  the  surety  were  necessary  and  are  material,  while  dating  the  bond 
was  not  necessary  to  its  validity.  That  the  order  recites  the  ap- 
pointment of  a  guardian  of  two  infants,  Mary  and  Lorena,  and  the 
bond  is  "as  guardian  to  Mary  L.  Stembridge",  is  not  deemed  at  all 
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important.  There  was,  in  fact,  but  one  person  for  whom  a 
guardian  was  appointed,  and  that  person  was  named  Mary  Lorena 
Stembridge.  But  if  there  were  two  the  circumstance  that  the  ward 
was  called  Mary  in  the  order  and  Mary  L.  in  the  bond  would  not 
affect  the  decision  of  the  case. 

There  is  nothing  in  the  case  of  Fletcher  v.  Leight,  4  Bush  303,  in- 
consistent with  this  conclusion.  That  case  was  decided  on  the  ground 
that  one  of  the  sureties  named  in  the  order  as  such  did  not  sign  the 
bond,  and  all  that  was  decided  was  that  this  omission  released  those 
who  did  sign  it. 

Judgment  reversed  and  cause  remanded  with  direction  to  render 
judgment  against  Jas.  A.  Stembridge,  the  administrator  of  G.  W. 
Stembridge,  for  the  amount  which  remained  in  the  hands  of  his 
principal. 

Little  &  Slack,  for  appellants.     Geo.  W.  Jolly,  for  appellees. 


Amanda  Coons,  et  al.,  v.  J.  A.  Coons'  Assignee,  et  al. 

Husband  and  Wife. 

A  wife  agrees  with  her  husband  that  he  might  receive  and  use 
the  money  coming  to  her  under  her  father's  will  on  condition  that 
it  was  to  be  used  at  a  future  time  in  paying  for  a  designated  tract 
of  land,  in  which  she  was  to  be. interested  to  the  extent  of  such  pay- 
ment; but  the  father  left  a  will  giving  said  designated  land  to  the 
husband,  burdened  with  the  stipulation  that  he  should  pay  $60  per 
acre  into  the  general  fund  of  the  estate.  Also,  he  received  from  his 
wife  $4,000  coming  from  her  father's  estate.  Some  years  thereafter 
the  husband  made  a  deed  to  this  land,  in  which  his  wife  did  not 
Join,  to  a  trustee  for  the  payment  of  debts,  reserving  homestead, 
dower  and  the  Interest  of  his  wife  to  the  extent  of  the  $4,000,  ad- 
vanced by  her.  There  was  no  agreement  that  the  husband  would 
convey  to  the  wife  any  interest  in  the  land.  Under  these  facts  it  was 
held  that  the  wife  could  claim  nothing  more  than  to  be  a  creditor 
of  her  husband  to  the  extent  of  $4,000,  and  that  she  took  no  in* 
terest  in  the  land  as  against  his  creditors. 

APPEAL   FROM    FAYETTE   COURT   OF   COMMON    PLEAS. 

April  30,  1880. 

Opinion  by  Judge  Hines  : 

Assuming  the  allegations  in  the  answer  and  cross-petition  of  Mrs. 
Coons  to  be  true,  she  agreed  with  her  husband,  after  her  marriage 
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in  1862,  that  he  might  receive  and  use  the  money  coming-  to  her 
under  her  father's  will,  on  condition  that  it  was  to  be  used  at  some 
subsequent  time  in  paying  for  a  designated  tract  of  land  in  which 
she  was  to  be  interested  to  the  extent  of  the  payments  thus  made. 
At  the  time  this  agreement  was  made  J.  A.  Coons  and  wife  knew 
that  the  fattier  of  J.  A.  Coons  had  made  a  will  in  which  he  had  given 
the  "Young  place"  to  J.  A.  Coons,  burdened  with  the  stipulation  that 
he  was  to  pay  $60  per  acre  into  the  general  fund  of  the  estate,  and 
this  is  the  land  in  reference  to  which  the  agreement  between  Coons 
and  wife  was  made. 

Subsequent  to  this  agreement  and  some  six  years  after  J.  A.  Coons 
had  received  $4,000  from  the  estate  of  his  wife's  father,  the  father 
of  Mrs.  J.  A.  Coons  died,  leaving  by  his  will  the  "Young  place"  to 
J.  A.  Coons  upon  the  condition  above  stated.    J.  A.  Coons  and  wife 
were  living  upon  the  "Young  place"  at  the  death  of  the  father  of 
J.  A.  Coons,  and  continued  to  reside  thereon.    In  1877,  eight  yean> 
after  the  death  of  his  father,  J.  A.  Coons  made  a  deed  to  this  land, 
in  which  his  wife  did  not  join,  to  a  trustee  for  the  payment  of  debts, 
reserving  homestead,  dower  and  the  interest  of  his  wife  to  the  ex- 
tent of  the  $4,000  thus  advanced  by  her.    There  is  no  allegation  in 
the  answer  and  cross-petition  of  Mrs.  Coons   that   there  was  any 
agreement  that  her  husband  would  convey  to  her  any  interest  in  the 
land,  nor  was  any  conveyance  ever  made.    In  this  suit  to  distribute 
the  estate  of  J.  A.  Coons  under  the  deed  of  trust,  the  trustee  asks 
to  be  instructed  as  to  his  duties  and  Mrs.  Coons  asserts  her  claim 
to  four-ninths  of  the  "Young  place."    The  court  below  sustained  a 
demurrer  to  the  answer  and  cross-petition  of  Mrs.  Coons,  and  from 
that  judgment  this  appeal  is  taken. 

■ 

Under  the  adjudications  in  this  state  Mrs.  Coons  can  claim  nothing 
more  than  to  be  a  creditor  of  her  husband  to  the  extent  of  the  $4,000 
received  by  him  from  her  father's  estate.  She  took  no  interest  in 
the  land  itself  as  against  creditors.  But  as  on  this  appeal  we  are 
called  upon  to  decide  only  as  to  the  interest  of  Mrs.  Coons  in  the 
land,  we  express  no  opinion  as  to  whether  the  facts  set  up  by  Mrs. 
Coons,  if  properly  presented,  would  establish  her  claims  as  against 
creditors. 

Sec.  19,  Art.  1,  Chap.  63,  Gen.  Stat.,  was  intended  to  destroy  re- 
sulting trusts,  and  there  appears  no  more  reason  why  there  should 
be  a  resulting  trust  in  favor  of  the  wife,  as  against  creditors,  when 
the  title  is  acquired  by  will  than  when  it  is  acquired  by  deed.   It  is, 
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as  to  the  party  furnishing  the  remedy,  in  either  case  an  acquisition 
of  title  by  purchase,  to  which  the  statute  was  evidently  directed. 

Judgment  affirmed. 

IV.  S.  Darnaby,  for  appellants.    G.  W.  Darnall,  for  appellees. 


Nat  Kersey  v.  Commonwealth. 

Criminal  Law — Rape. 

Even  an  error  of  the  court  in  instructing  the  jury  that  the  offense 
of  rape  is  punished  by  imprisonment  from  one  to  five  years,  instead  of 
not  less  than  five  nor  more  than  twenty  years,  is  not  prejudicial  to 
a  defendant  where  the  jury  disregards  the  Instruction  by  fixing  the 
punishment  at  seven  years. 

APPEAL.   FROM   JESSAMINE   CIRCUIT   COURT. 

April  30,  1880. 

Opinion  by  Judge  Cofer: 

We  do  not  perceive  any  valid  objection  to  the  instruction  given  by 
the  court.  It  was  conceded  in  the  argument  that  the  word  "rape" 
was  preceded  in  the  instruction  as  given  by  the  word  "attempt", 
which  the  clerk  has  omitted  in  making  the  transcript. 

With  that  addition  we  see  no  objection  to  the  instruction  for  which 
the  judgment  ought  to  be  reversed.  It  was  suggested  that  the  clerk 
had  also  made  a  mistake  in  copying  "from  one  to  five  years"  instead 
of  "not  less  than  five  nor  more  than  twenty  years",  the  time  fixed 
by  the  statute ;  and  from  the  unusually  careless  and  unskillful  man- 
ner in  which  the  whole  transcript  is  copied  and  the  improbability 
that  so  gross  a  mistake  was  made  by  the  court,  we  think  it  quite 
probable  the  suggestion  is  true.  But  as  the  clerk  has  certified  it  to 
be  a  true  copy,  and  the  appellant's  counsel  was  unable  to  admit  that 
it  was  not,  we  are  compelled  to  treat  the  clerk's  certificate  as  true. 

We  do  not,  however,  regard  the  error  as  prejudicial  to  the  appel- 
lant. It  is  true  the  jury  disregarded  the  instruction  by  fixing  the 
punishment  at  seven  years.  But  as  the  law,  if  properly  given,  would 
have  authorized  a  much  longer  period  of  confinement,  he  cannot 
have  been  prejudiced.  On  the  contrary,  the  fact  that  one  year  was 
fixed  as  the  minimum  was  prejudicial  to  the  commonwealth,  because 
it  was  calculated  to  impress  the  jury  with  the  notion  that  the  law 
regarded  the  offense  with  which  the  appellant  was  charged  with 
much  less  abhorrence  than  it  does. 
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When  all  the  instructions  are  considered  together  the  particularity 
with  which  the  court  indicated  the  acts  necessary  to  complete  the 
crime  charged  was  to  the  appellant's  advantage,  rather  than  his  detri- 
ment. The  court  was  particular  to  impress  the  jury  that  some  act 
of  actual  violence  amounting  to  an  assault  must  be  proved  before 
they  were  authorized  to  convict. 

Nor  did  the  instruction  indicate  to  the  jury  that  they  were  to 
find  the  necessary  criminal  intent  from  any  or  all  of  the  overt  acts 
mentioned  in  it.  The  overt  acts  proved  by  the  attending  circum- 
stances were  sufficient  to  authorize  the  jury  to  find  that  the  intent 
existed,  but  they  cannot,  as  reasonable  men,  have  been  misled  by  the 
instruction  to  suppose  that  it  was  not  necessary  that  they  should  find 
that  the  criminal  intent  existed  at  the  time  of  the  overt  act. 

The  judgment  is  affirmed. 

Morton  &  Parker,  for  appellant.    Hardin,  for  appellee. 


A.  Jones,  et  al.,  v.  John  C.  Marshall. 

Motion  to  Paragraph  a  Petition. 

When  a  petition  attempts  to  set  forth  two  causes  of  action,  one 
on  a  bond  and  one  on  the  covenants  in  a  deed,  a  motion  to  separate 
it  into  two  paragraphs  of  complaint  should  be  granted. 

Sufficiency  of  Paragraph  of  Petition. 

When  there  has  been  an  attempt  to  set  forth  two  causes  of  action 
in  one  paragraph,  or  when  only  a  part  of  the  facts  in  one  are  neces- 
sary to  a  cause  of  action  set  up  in  another,  the  pleader  should  not 
be  permitted  by  "making  such  facts  in  the  first  paragraph  as  are  nec- 
essary to  the  cause  of  action  in  the  second  paragraph"  part  of  the  lat- 
ter by  that  character  of  general  reference  to  the  first. 

APPEAL  FROM   MERCER  CIRCUIT  COURT. 

May  1,  1880. 

Opinion  by  Judge  Cofer  : 

The  rule  to  paragraph  the  petition  was  properly  awarded.  As 
originally  presented  the  petition  attempted  to  set  forth  two  causes 
of  action,  one  on  the  covenant  in  the  deed,  the  other  on  the  bond. 
In  paragraphing  the  appellant  struck  from  the  petition  so  much  of 
it  as  sought  judgment  on  the  covenant  of  warranty,  thereby  leaving 
so  much  as  sought  to  recover  on  the  bond  as  the  cause  of  action  in 
the  first  paragraph. 
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It  was  attempted  in  the  amended  petition  to  set  up  a  cause  of 
action  on  the  covenant  of  warranty  by  making  "all  the  averments  of 
the  first  paragraph  necessary"  to  a  cause  of  action  part  of  the  sec- 
ond paragraph.  This  could  not  be  done  without  indicating  what 
averments  the  pleader  deemed  necessary. 

When  all  the  facts  in  a  preceding  paragraph  are  necessary  to  a 
separate  cause  of  action  set  up  in  a  succeeding  paragraph,  they  may 
be  incorporated  into  the  latter  by  referring  to  the  former  and  mak- 
ing itis  allegations  a  part  of  the  latter.    This  shortens  the  pleadings 
without  tending  to  laxity  or  confusion.    §ut  when  there  has  been 
an  attempt  to  set  forth  two  causes  of  action  in  one  paragraph,  or 
when  only  a  part  of  the  facts  in  one  are  necessary  to  a  cause  of 
action  set  up  in  another,  it  would  produce  great  perplexity  and  con- 
fusion to  allow  the  pleader  by  "making  such  facts  in  the  first  para- 
graph as  are  necessary  to  the  cause  of  action  in  the  second  para- 
graph" part  of  the  latter  by  that  character  of  general  reference  to 
the  first. 

All  experience  has  demonstrated  that  perspicuous  pleading  great- 
ly facilitates  the  correct  administration  of  justice,  and  the  rules  of 
pleading  should  not  be  so  construed  as  to  allow  the  court  or  the 
adverse  party  to  be  in  doubt  as  to  the  precise  facts  upon  which  the 
pleader  relies,  or  to  compel  the  adverse  party  to  decide  at  his  peril 
which  of  the  facts  alleged  in  one  paragraph  are  material  to  a  cause 
of  action  set  up  in  another.  Both  prolixity  and  vagueness  in  plead- 
ing should  be  avoided,  but  when  this  cannot  be  done  brevity  should 
be  sacrificed  to  certainty.  We  are  therefore  of  the  opinion  that  the 
court  did  not  err  in  sustaining  the  demurrer  to  the  second  paxar 
graph. 

The  first  paragraph  sought  to  recover  on  the  bond,  and  when  the 
nature  of  the  covenant  therein  contained  is  considered  there  does  not 
seem  to  be  any  serious  difficulty  in  disposing  of  the  question  raised 
by  the  demurrer  to  that  paragraph. 

The  appellee,  with  others,  covenanted  that  Harriett  Robards,  then 
an  infant,  should  convey  her  interest  in  the  lot  as  soon  as  she  at- 
tained her  majority.  She  foiled  to  convey  when  she  reached  that 
age,  and  such  failure  on  her  part  was  a  breach  of  the  appellee's 
covenant. 

There  is  another  covenant  that  the  appellant's  ancestor  should  re- 
tain possession  of  the  lot  until  Harriett  should  convey.  What  effect 
that  covenant  may  have,  or  whether  a  qiuse  of  action  accrued  to  the 
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covenantee  as  soon  as  she  arrived  at  the  age  of  twenty-one  years  and 
failed  to  convey,  or  until  some  damage  had  resulted  from  her  fail- 
ure, are  questions  we  need  not  consider.  She  had  title  to  a  part  of 
the  lot,  as  is  shown  by  the  bond,  and  if  the  appellant  or  his  father 
was  compelled  to  buy"  that  interest  in  order  to  secure  her  title  there 
was  both  a  breach  of  the  appellee's  covenant  and  a  resulting  damage 
to  be  measured  by  the  value  of  her  interest  in  the  lot  at  the  time  she 
conveyed  it,  not,  however,  to  exceed  the  penalty  of  the  bond. 

Wherefore  the  judgment  is  reversed,  and  the  cause  remanded  with 
directions  to  overrule  the  demurrer  to  the  first  paragraph  of  the  pe- 
tition. 

Bell  &  Willson,  Thompson  &  Thompson,  for  appellants. 
Russell  &  Helm,  for  appellee. 


Thomas  S.  Schwartz  v.  David  Wilson,  Trustee,  et  al. 

Construction  of  Will. 

The  object  of  construction  of  the  terms  of  a  will  is  to  arrive  at  the 
Intention  of  the  testator. 

Meaning  of  Words  Used  in  a  Will. 

Where  in  a  will  the  testator  provided  that  "the  children  of  my 
daughter  Margaret  have  one-half  a  share  with  the  rest  of  my  heirs," 
it  was  held  to  be  the  obvious  intention  to  give  to  each  of  his  children 
twice  as  much  as  was  given  to  each  of  his  grandchildren  who  repre- 
sented their  mother. 

APPEAL  FROM  FLEMING  CIRCUIT  COURT. 

May  1,  1880. 

Opinion  by  Judge  Pryor  : 

The  deceased  daughter,  Margaret  Graves,  had  two  children,  and 
the  devisor  had,  at  the  date  of  his  will,  several  children  living.  His 
purpose  was  to  give  to  each  of  his  grandchildren  half  as  much  as  he 
gave  to  each  of  his  children.  'The  children  of  my  daughter  Mar- 
garet have  one-half  a  share  with  the  rest  of  my  heirs."  He  desig- 
nates the  whole  as  a  class  under  the  term  "heirs",  and  says,  in  sub- 
stance, my  two  grandchildren  shall  have  half  as  much  as  my  children 
or  the  rest  of  my  heirs.  The  object  of  construction  is  to  arrive  at 
the  intention  of  the  testator,  and  it  is  obvious  from  the  reading  of 
this  will  that  the  purpose  of  the  devisor  was  to  give  to  his  own  chil- 
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dren  twice  as  much  as  was  given  to  each  of  his  grandchildren,  who 
represented  their  mother.  *  In  the  division  between  my  heirs  my  two 
grandchildren  are  to  have  half  as  much  as  the  rest  of  my  heirs. 
Each  heir  takes  an  equal  share  until  you  come  to  the  grandchildren, 
and  they  take  each  a  half  of  a  share. 

The  devisor  denominated  all  of  his  children  and  grandchildren  as 
his  heirs.  Say  he  had  six  children  and  two  grandchildren,  this  made 
eight  heirs  in  all,  and  by  giving  the  two  heirs  who  were  his  grand- 
children half  as  much  as  he  gave  the  other  heirs  you  have  seven  full 
shares,  the  children  getting  a  full  share  each  and  the  grandchildren 
half  a  share  each. 

Judgment  affirmed. 

Andrews  &  Sudduth,  for  appellant 

Cole  &  Davis,  for  appellees. 


John  D.  March  v.  A.  C.  March's  Assignee. 

Fraudulent  Conveyance  of  Real  Estate. 

A  deed  In  consideration  of  love  and  affection  from  the  father  to 
the  son  is  fraudulent  as  to  pre-existing  debts. 

Petition  to  Set  Aside  Conveyance. 

It  is  not  enough  to  allege  in  a  petition  to  set  aside  a  conveyance 
that  the  consideration  for  such  conveyance  was  love  and  affection, 
and  that  the  grantor  was  indebted  at  the  time,  but  the  amount  and 
manner  of  indebtedness  and  to  whom,  and  that  it  was  unpaid  when 
the  petition  was  filed,  must  be  alleged. 

APPEALS  PROM  BOURBON  CIRCUIT  COURT. 

May  4,  1880. 

Opinion  by  Judge  Pryor  : 

These  cases  will  be  considered  together.  If  the  want  of  diligence 
manifested  in  this  case  is  permitted  to  be  relied  on  as  an  excuse  for 
not  making  the  defense  now  made  there  would  be  no  end  to  litiga- 
tion. Counsel  and  client  must  both  be  presumed  to  know  when  the 
term  of  court  is  to  be  held  at  which  the  case  is  to  be  tried,  and  a 
want  of,  or  recollection  as  to  such  a  fact  can  afford  no  excuse  what- 
ever. 

The  one  may  have  been  relying  upon  the  other ;  still,  both  are  in 
fault  in  not  knowing  when  the  appearance  of  the  defendant  is  to 
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be  made.    If  this  precedent  is  established  the  want  of  recollection  as 
to  the  day  on  which  the  case  is  to  be  tried  would  be  ground  for  an 
injunction,  or  an  absence  of  recollection  as  to  any  particular  fact 
favorable  to  the  party  against  whom  a  judgment  has  been  rendered. 
The  failure  to  know  or  remember  the  court  in  which  the  action  is 
pending  shows  a  degree  of  laches  that  will  prevent  relief.    That  the 
assignee  in  bankruptcy  can  maintain  an  action  in  the  state  court  to 
annul  the  conveyance,  if  fraudulent,  admits  of  no  doubt,  but  the 
question  in  this  case  is,  Does  the  petition  on  the  facts  alleged  present 
a  cause  of  action  ? 

A  deed  in  consideration  of  love  and  affection  from  the  father  to' 
the  son  is  fraudulent  as  to  pre-existing  debts,  and  if  the  allegations 
of  the  petition  are  sufficient  as  to  the  indebtedness  the  judgment  by 
default  was  proper.    There  is  no  allegation  of  the  existence  of  any 
debt  by  the  grantor  at  the  date  of  the  filing  of  the  petition,  and  how 
the  chancellor  is  to-  sell  the  land  without  knowing  what  debt  it  is  to 
be  sold  to  satisfy  cannot  well  be  understood.    That  he  was  indebted 
at  the  time  of  the  conveyance  may  be  true,  and  still  these  debts  may 
have  been  satisfied.    But  to  whom  he  was  indebted  and  in  what 
amount  the  petition  is  silent,  and  the  chancellor  left  to  grant  relief 
by  a  sale  of  the  land  without  any  evidence  of  the  existence  of  a  sin- 
gle debt,  or  its  amount. 

There  is  no  reason  why  the  assignee  for  creditors  should  be  given 
a  greater  latitude  in  pleading  than  the  creditor  himself.  If  a  cred- 
itor of  the  bankrupt  had  sued  alleging  the  voluntary  conveyance  by 
the  latter,  and  that  the  grantor  was  indebted  at  the  time  to  the  plain- 
tiff, without  alleging  amount  and  manner  of  indebtedness  and  that 
it  was  unpaid,  no  judgment  by  default  could  be  rendered  selling  the 
land,  as  neither  the  amount  of  the  indebtedness  or  its  existence  ap- 
pears on  the  face  of  the  petition.  This  conveyance,  if  debts  existed 
at  the  time,  may  have  been  fraudulent  as  to  them,  and  not  to  debts 
subsequently  made.  To  allege  simply  an  indebtedness  and  fraud  to 
avoid  payment  without  anything  more  will  not  authorize  a  recover). 

Judgment  in  case  No.  i  is  reversed,  and  in  case  No.  2  is  affirmed, 
and  cause  remanded  for  further  proceedings. 

Ross  &  Kennedy,  for  appellant.     T.  T.  Foreman,  for  appellee. 
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Commonwealth,  et  al.,  v.  James  D.  Cole,  et  al. 

Suit  Maintained  by  Town. 

Where  an  act  authorizes  a  town  to  sue  in  the  name  of  its  trustees, 
and  a  suit  is  brought,  it  is  the  town  suing  and  not  the  trustees,  and 
their  resignation  will  not  stop  such  litigation  or  divest  the  corpora- 
tion of  any  right  it  has. 

APPEAL  FROM  HARDIN  CIRCUIT  COURT. 

May  6,  1880. 

Opinion  by  Judge  Pryor  : 

The  act  incorporating  the  town  of  Elizabethtown  authorized  that 
corporation  to  sue  in  the  name  of  the  trustees,  and  by  the  ruling  in 
this  case,  although  the  corporation  still  exists,  it  is  not  permitted  to 
maintain  the  action.  The  right  to  recover  is  in  the  corporation,  and 
the  trustees  having  authorized  the  action  there  is  no  reason  for  de- 
nying a  recovery  if  warranted  by  the  facts.  It  is  the  corporation 
suing,  and  not  the  trustees,  and  their  resignation  does  not  stop  the 
litigation  or  divest  the  corporation  of  the  right  to.  its  property  and 
to  recover  it  of  those  who  have  it  in  their  possession,  or  who,  owing 
it,  refuse  to  pay. 

The  judgment  is  reversed  and  cause  remanded  with  directions  to 
proceed  with  the  case.    The  plea  of  abatement  is  not  good. 

/.  P.  Hobson,  for  appellants.     William  Henry,  for  appellees. 


James  B.  Robinson  v.  Commonwealth. 

Criminal  Law — Instruction. 

A  defendant  charged  with  murder,   but  convicted   only  of  man- 
slaughter is  not  prejudiced  by  an  instruction  in  regard  to  murder. 

APPEAL  FROM  WOODFORD  CIRCUIT  COURT. 

May  6,  1880. 

Opinion  by  Judge  Cofer  : 

Waiving  a  discussion  of  the  question  whether  the  former  convic- 
tion of  the  crime  of  manslaughter  was  a  bar  to  any  further  prosecu- 
tion of  the  crime  of  murder,  we  are  of  the  opinion  that  the  appellant's 
rights  were  not  prejudiced  by  the  refusal  of  the  court  to  sustain  his 
plea  of  former  acquittal  of  the  crime  of  murder.     If  he  had  been 
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found  guilty  of  murder  the  question  would  deserve  grave  and 
ful  consideration,  but  having  been  found  guilty  of  manslaughter 
only,  and  his  punishment  fixed  at  the  shortest  time  allowed  by  the 
statute,  we  are  unable  to  understand  how  the  instructions  in  regard 
to  murder  can  have  prejudiced  him. 

Judgment  affirmed. 

Porter  &  Wallace,  for  appellant.    P.  W.  Hardin,  for  appellee. 


Kentucky  Central  Railroad  v.  Thomas  Patton. 

Negligence. 

It  is  negligence  for  the  employes  of  a  railroad  company  operating 
a  train  to  signal  the  train  to  move  on,  when  a  horse  Is  within  three 
or  four  feet  of  the  cars,  even  though  the  cow-catcher  has  passed  the 
horse  without  injuring  him. 

Bill  of  Exceptions. 

The  Court  of  Appeals  will  not  reverse  on  account  of  an  erroneous 
instruction  where  the  record  fails  to  show  that  any  objection  or  ex- 
ception was  taken  to  the  giving  of  such  instruction. 

APPEAL  FROM  FLEMING  CIRCUIT  COURT. 

May  6,  1880. 

Opinion  by  Judge  Hines: 

The  only  grounds  of  complaint  prosecuted  by  the  motion  for  a  new 
trial  and  the  assignment  of  error  are  that  the  verdict  of  the  jury  is 
against  the  evidence,  and  that  the  court  erred  in  giving  instructions 
Nos.  i  and  2. 

The  question  of  negligence  and  as  to  the  value  of  the  horse  were 
the  only  questions  submitted  to  the  jury,  and  their  finding  upon  them 
will  not  be  disturbed  unless  it  is  flagrantly  against  the  evidence. 
Such  is  not  the  case  here.  The  jury  were  authorized  from  the  evi- 
dence of  appellant  and  from  the  statement  by  the  fireman  alone  to 
find  negligence.  Although  the  cow-catcher  had  passed  the  horse 
without  injuring  him,  it  was  negligence  to  signal  the  train  to  move 
on  when  the  horse  was  within  three  or  four  feet  of  the  cars.  But 
for  this  the  slackened  speed  of  the  train  might  have  permitted  the 
horse  to  escape  without  injury. 

The  instructions  appear  to  be  substantially  correct,  but  if  they 
were  not  correct  we  could  not  reverse  on  account  of  any  error  in 
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them,  because  the  code  requires  both  an  exception  and  an  objection 
to  instructions  given  on  the  motion  of  the  adverse  party,  and  here 
there  was  no  objection.    Loving  v.  Warren  County,  14  Bush  316. 

Judgment  affirmed. 

/.  W.  Bryan,  for  appellant. 

W.  J.  Hendrick,  John  P.  Nowell,  for  appellee. 


William  Bryant  v.  R.  H.  Crittenden. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 69.] 

Release  from  Capias. 

A  motion  for  discharge  from  a  capias,  though  irregular  and  in- 
formal, is  sufficient  to  give  the  court  jurisdiction,  especially  where 
the  plaintiff  attended  by  his  counsel  at  the  time  the  motion  was 
heard  and  no  objection  was  made  as  to  such  proceeding. 

Jurisdiction  of  a  Court. 

Where  a  notice  has  been  given  and  a  judgment  rendered  by  a 
court  having  jurisdiction,  although  the  judgment  may  be  premature, 
it  is  not  void  but  merely  erroneous. 

APPEAL   FROM   JEFFERSON   CIRCUIT   COURT. 

May  25,  1880. 

Opinion  by  Judge  Pryor: 

We  feel  compelled  to  adhere  to  the  conclusion  reached  in  the 
former  opinion.  That  the  justice  of  the  peace  had  jurisdiction  to 
discharge  an  insolvent  debtor  is  conceded,  and  the  only  ground  re- 
lied on  for  a  reversal  is  that  the  statute  was  not  followed,  and  there- 
fore the  justice  never  acquired  jurisdiction.  The  notice  to  the  plain- 
tiff in  the  execution  must  be  regarded  as  a  conformance  with  the 
statute. 

This  notice  is  to  the  effect  that  the  appellee  would  move  to  be  dis- 
charged from  custody  on  a  certain  day  at  the  office  of  McCarty,  a 
justice  of  the  peace  in  the  city  of  Louisville,  the  office  being  on  Pres- 
ton street,  near  Walnut;  that  he  is  held  in  custody  by  virtue  of  a 
capias  in  the  above  styled  case.  An  affidavit  is  also  made  that  the 
party  in  custody  has  no  property,  real  or  personal,  and  no  debts 
owing  subject  to  the  demand.  This  should  be  regarded  as  sufficient 
after  trial  and  the  discharge,  and,  although  informal,  cannot  be  held 
void.    The  plaintiff  in  the  execution  was  notified  and  present  by 
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counsel  in  the  one  case  at  the  time  it  was  heard.  There  was  no  ob- 
jection made  to  the  proceeding  but  the  trial  progressed  resulting 
in  the  release  of  the  prisoner  from  custody. 

It  is  said,  however,  in  the  one  case  that  the  notice  was  insufficient, 
and  the  judgment  on  that  account  should  be  held  void.  The  want 
of  a  summons  or  notice  would  render  all  subsequent  proceedings  a 
nullity;  but  where  a  notice  has  been  given  and  a  judgment  rendered 
by  a  court  having  jurisdiction,  although  the  judgment  may  be  pre- 
mature, it  is  not  void  but  merely  erroneous. 

This  court  will  presume  that  the  two  justices  heard  the  case  and 
determined  whether  the  debts  due  Crittenden  were  subject  to  the 
payment  of  this  claim.  The  only  party  to  be  affected  by  the  dis- 
charge was  the  plaintiff  in  the  execution,  and  we  find  no  case  where 
a  judgment  prematurely  rendered  in  cases  involving  a  mere  indi- 
vidual liability  are  held  void,  if  it  also  appears  that  the  parties  in 
interest  had  been  notified.  That  the  case  is  to  be  heard  at  the  court- 
house is  merely  directory  and  cannot  vitiate  the  proceedings. 

The  only  question  of  difficulty  in  the  case  is  as  to  the  identity  of 
the  judgment  for  which  the  appellee  was  placed  in  the  custody  of 
the  jailer.  The  petition  fails  to  state  it,  and  also  the  order  releasing 
the  appellee  from  custody.  It  appears,  however,  that  it  was  an  exe- 
cution in  favor  of  the  appellant,  and  the  presumption  in  the  absence 
of  proof  to  the  contrary  must  be  that  it  is  the  same  judgment  for 
which  the  second  capias  issued.  In  fact,  the  proof  on  the  motion 
to  quash  shows  that  it  is  the  same  debt,  and  the  only  question  made 
in  the  case  is  as  to  the  jurisdiction  of  the  justices  to  order  the  re- 
lease. 

A  judgment  on  a  defective  petition,  or  on  a  petition  in  which  no 
cause  of  action  is  set  forth  is  not  void  if  the  cpurt  had  jurisdiction 
to  hear  the  case,  or  to  render  a  judgment  similar  to  the  one  com- 
plained of.  It  seems  to  us  the  only  question  in  this  case  is, — Had  the 
justices  the  jurisdiction  to  discharge  parties  in  custody  by  virtue  of 
a  capias,  etc.?  An  affirmative  inference  settles  the  question,  how- 
ever informal  the  proceeding  may  have  been,  if  the  adverse  party 
had  notice  of  the  proceeding. 

Judgment  affirmed. 

Alexander,  Baker  &  Reid,  for  appellant. 

G.  C.  Wharton,  for  appellee. 
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R.  J.  Meyer  v.  J.  C.  Wright. 

[Abstract   Kentucky   Law   Reporter,   Vol.   1 — 68.] 

Partnership. 

Merely  being  joint  owners  of  real  estate  and  each  agreeing  to  make 
certain  improvements  thereon  does  not  constitute  such  owners  part- 
ners. 

Money  Borrowed  by  One  Joint  Owner  of  Real  Estate. 

Where  real  estate  is  jointly  owned  by  two  persons  neither  is  per- 
sonally bound  by  the  acts  of  the  other  when  not  partners,  and  where 
one  loans  money  to  one  of  them,  the  money  not  even  being  shown 
to  have  been  used  to  improve  the  property  solely  on  the  statement 
of  one  of  the  joint  owners  that  they  are  partners,  the  other  is  not 
liable  for  such  debt. 

APPEAL  PROM  JEFFERSON  COURT  OF  COMMON  PLEAS. 

May  27,  1880. 

Opinion  by  Judge  Pryor: 

It  is  well  established  from  the  proof  in  this  case  that  no  partner- 
ship existed  between  the  appellant  and  Faulkner.    That  the  latter 
purchased  out  the  interest  of  Fields  in  the  mill  property  and  under- 
took to  make  certain  improvements  on  the  one  hand,  and  the  appel- 
lant to  make  certain  expenditures  on  the  other,  is  made  to  appear, 
but  neither  agreed  to  become  bound  for  the  acts  of  the  other;  and 
while  the  improvements  made  enhanced  the  value  of  the  common 
estate,  it  by  no  means  follows  that  such  a  result  made  one  liable  for 
the  acts  of  the  other  or  created  a  partnership,  so  as  to  fix  a  liability 
on  Meyer  for  the  expenditures  made  by  Faulkner.    It  is  not  even 
shown  in  this  case  that  the  money  borrowed  was  invested  in  improv- 
ing the  mill  property,  and  no  act  on  the  part  of  Meyer  induced  the 
loan  to  Faulkner,  or  authorized  the  appellee  to  infer  that  a  partner- 
ship existed  between  them.    The  two  agreed  to  improve  the  prop- 
erty, one  to  contribute  as  much  as  the  other,  and  Meyer  swears  that 
no  partnership  existed.    As  between  the  two  no  such  relation  was 
created,  and  no  act  of  Meyer  led  the  appellee  to  believe  they  were 
partners. 

The  signing  of  the  receipt  acknowledging  the  delivery  of  the 
goods  by  Meyer  in  the  name  of  Meyer  and  Faulkner  was  not  known 
to  the  appellee,  and  the  only  evidence  upon  which  he  concluded  to 
give  the  credit  was  the  statement  of  Faulkner,  at  the  time  he  bor- 
rowed "the  money,  that  Meyer  was  a  partner.    This  statement  was 
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incompetent  as  against  Meyer,  and  particularly  when  Faulkner,  who 
was  present  when  the  depositions  were  taken,  or  some  of  them,  was 
never  called  upon  to  give  his  version  of  the  agreement  between  him- 
self and  Meyer. 

Nor  are  we  inclined  to  concur  in  the  conclusion  that  for  the  im- 
provement of  the  common  estate  one  joint  owner  or  partner,  if  he 
is  to  be  termed  such,  is  authorized  to  borrow  money,  and  by  reason 
alone  of  the  joint  undertaking  his  copartner  made  liable  for  the 
debt.    An  agreement  to  improve  the  mill  property,  each  party  to  con- 
tribute one-half  of  the  amount  necessary  to  be  expended,  would  con- 
fer on  one  joint  owner  no  such  an  authority,  and  this  is  the  substance 
of  the  agreement  between  the  two,  as  appears  from  the  proof  in  the 
record  uncontradicted  by  any  other  testimony.     Circumstances  are 
made  to  appear  showing  a  recognition  of  the  fact  that  they  were 
joint  owners  of  the  property,  but  not  incumbent  with  the  idea  that 
no  partnership  existed,  and  these  circumstances  were  unknown  to 
the  appellee  when  the  credit  was  given,  the  latter  acting  alone  upon 
the  representation  of  Faulkner,  who  had  previously  made  oath  that 
no  partnership  ever  existed.    If  a  partnership  was  ever  created  be- 
tween these  parties,  it  was  after  the  note  had  been  executed,  begin- 
ning from  the  time  the  mill  began  to  run  and  lasting  for  a  few 
weeks  when  Meyer  sold  out  to  Faulkner.    Meyer,  it  seems,  was  per- 
fectly solvent  and  Faulkner  insolvent,  and,  while  it  is  a  little  remark- 
able that  the  appellee  should  loan  his  money  to  an  insolvent  man,  it 
is  equally  as  singular  that  he  should  loan  it  for  the  period  of  eighteen 
months  to  a  man  he  did  not  know,  and  then  notify  him  of  his  ob- 
ligation to  pay  for  the  first  time,  by  a  summons  to  answer  a  com- 
plaint made  against  him  in  a  court  of  justice  by  reason  of  his  failure 
to  pay. 

This  judgment  is  reversed  and  cause  remanded  with  directions  to 
award  a  new  trial  and  for  further  proceedings  consistent  with  this 
opinion. 

While  the  judgment  of  the  court  in  this  case  must  be  considered 
as  the  verdict  of  a  properly  instructed  jury,  we  think  there  is  an 
absence  of  proof  to  sustain  the  judgment,  and  that  neither  on  the 
law  or  facts  was  the  plaintiff  entitled  to  recover. 

John  Stiles,  for  appellant.     Mix  &  Rogers,  for  appellee.  \ 
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S.  J.  Eckler  v.  A.  P.  Taylor,  et  al. 

[Abstract  Kentucky  Law  Reporter,  VoL  1 — 58.] 

Sale  of  Personal  Property. 

So  long  as  anything  remains  to  be  done  by  the  seller,  either  to  flt 
the  things  proposed  to  be  Bold  for  delivery  or  to  put  it  In  a  different 
form  or  state  In  which  It  Is  to  be  delivered,  the  title  will  remain 
with  the  seller. 

Creation  of  Lien, 

A  contract  of  sale  does  not  create  a  Hen,  but  if  It  be  a  valid  con* 
tract  its  breach  might  be  compensated  in  damages. 

APPEAL  FROM  HARRISON  CIRCUIT  COURT. 

May  27,  1880. 

Opinion  by  Judge  Cofer  : 

The  contract  of  1874  was  ineffectual  to  create  a  valid  lien  on  a 
crop  raised  on  the  land  in  1877.  When  the  contract  was  made  the 
tobacco  had  not  even  a  potential  existence,  and  it  could  not  therefore 
be  the  subject  of  a  contract. 

*  The  contract  of  1877  was  a  mere  executory  agreement  to  sell,  and 
not  a  sale,  and  did  not  pass  the  title  to  the  tobacco.  The  tobacco 
was  then  on  the  sticks  in  the  barn  and  was  to  be  stripped  and  de- 
livered by  Lizer.  It  is  well  settled  that  so  long  as  anything  remains 
to  be  done  by  the  seller,  either  to  fit  the  things  proposed  to  be  sold 
for  delivery  or  to  put  it  in  a  different  form  or  state  in  which  it  is 
to  be  delivered,  the  title  will  remain  with  the  seller. 

Nor  did  that  contract  create  a  lien.  It  was  intended  to  evidence 
an  agreement  to  sell,  and  the  parties  further  stipulated  that  certain 
advances  made  and  to  be  made  should  "be  paid  back  to  said  Eckler 
out  of  the  proceeds"  of  the  tobacco,  but  this  did  not  create  a  lien. 
It  was  a  valid  agreement,  but,  like  the  agreement  to  sell,  could  not 
be  specifically  enforced,  the  only  remedy  for  a  breach  being  an  action 
for  damages ;  and  consequently  notice  to  the  appellee  cannot  affect 
him,  as  the  creditor  of  Lizer.  The  only  notice  that  he  had  was  that 
Lizer  had  agreed  to  sell  the  tobacco  to  the  appellant,  and  that  he 
might  retain  his  debts  against  Lizer  out  of  the  price  or  the  proceeds 
of  the  sale  if  Lizer  should  elect  to  have  it  sold  for  his  account,  in- 
stead of  allowing  the  appellant  to  take  it  at  six  cents  per  pound. 
It  results,  therefore,  that  the  rights  of  the  appellant  were  not 
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prejudiced  by  the  rulings  of  the  court  and  the  judgment  must  be 
affirmed. 

J.  L.  Ward,  C.  W.  West,  for  appellant 

S.  M.  Martin,  A.  H.  Ward,  for  appellees. 


Charles  J.  Helm  v.  P.  B.  Spence,  et  al. 

[Abstract  Kentucky  Law  Reporter,  Vol  1 — 56,  as  Helen  v.  Spencer.] 

Distress  Warrant. 

Where  the  rent  distrained  for  was  for  the  use  of  the  wife's  prop- 
erty, such  rent  could  not  he  subjected  to  her  husband's  debt. 

Evidence. 

When  it  does  not  appear  that  a  married  woman's  title  to  real 
estate  is  evidenced  by  any  writing  it  is  not  error  to  permit  her  hus- 
band to  testify  that  the  property  belonged  to  his  wife.  Where  the 
title  to  real  estate  is  not  in  issue  it  is  competent  to  prove  it  by 
parol. 

APPEAL  FROM  CAMPBELL  CIRCUIT  COURT. 

May  27,  1880. 

Opinion  by  Judge  Cofer  : 

Spence  and  wife  were  both  parties  to  the  distress  warrant.  The 
rent  distrained  for  was  for  the  use  of  her  property,  and  could  not 
be  subjected  to  her  husband's  debt.  Sec.  2,  Art.  2,  Chap.  52,  Gen. 
Stat.  It  does  not  appear  that  Mrs.  Spence's  title  is  evidenced  by  any 
writing,  and  it  was  not  error  to  allow  her  husband  to  state  that  the 
property  belonged  to  her.  The  title  to  the  property  was  not  involved 
in  the  issue ;  it  arose  incidentally,  and  it  was  competent  to  prove  it 
by  parol. 

Nor  was  there  any  error  in  refusing  to  allow  Bodley  to  state  what 
Mrs.  Spence  said  about  the  rent,  and  if  there  was  it  does  not  appear 
what  the  witness  was  expected  to  answer,  therefore  it  does  not  ap- 
pear that  the  refusal  to  allow  her  to  answer  was  prejudicial  to  the 
appellant. 

The  evidence  as  to  whether  there  was  an  agreement  to  reduce  the 
rent  to  $20,  or  whether  it  was  to  remain  at  $25  after  the  five  months, 
was  conflicting,  and  the  court  having  decided  that  there  was  no 
agreement  to  reduce  it  to  $20  we  cannot  reverse  on  that  point.  That 
there  was  no  evidence  conducing  to  prove  that  it  was  fixed  at  $22.50 
is  not  material.    The  court  found  that  there  was  no  agreement  to 
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reduce  it  to  $20,  and  that  judgment  was  rendered  for  $22.50  instead 
of  $25  was  prejudicial  to  the  appellee,  and  not  to  the  appellant. 

Judgment  affirmed. 

F.  M .  Webster,  for  appellant. 


Henry  Hooser  v.  Samuel  R.  Smith. 
C.  Ellman,  Treasurer,  et  al.,  v.  Same. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 56,  as  Huser  v.  Smith.] 

Conveyance  of  Homestead  Right 

Where  a  homestead  Is  not  waived  by  a  first  mortgage  on  real  estate 
the  mortgagor  may  by  a  second  mortgage  waive  such  right,  and  the 
second  mortgagee  will  thereby  become  the  owner  thereof. 

APPEALS  FROM  KENTON   CHANCERY  COURT. 

May  27,  1880. 

Opinion  by  Judge  Cofer  : 

The  homestead  exemption  was  not  waived  by  the  mortgage  to 
Ellman,  and  as  Britt  had  a  homestead  in  the  property  the  right  to 
it  remained  in  him  unaffected  by  Ellman's  mortgage. 

But  in  the  mortgage  to  Smith  the  homestead  was  waived  and 
Smith's  right  to  it  was  the  same  as  if  the  mortgage  to  Ellman  had  not 
existed.  As  Ellman's  mortgage  did  not  waive  the  homestead  exemp- 
tion Britt  was  at  liberty  to  sell  or  mortgage  it,  and  the  right  of  his 
vendee  or  mortgagee  is  as  complete  as  was  the  right  of  Britt  before 
he  made  the  sale  or  mortgage,  and  Smith's  right  was  in  no  way 
affected  by  the  fact  that  he  is  not  residing  on  the  property.  He  is 
claiming  a  homestead  in  his  own  right.  His  claim  is  that  he,  as 
mortgagee,  is  entitled  to  the  benefit  of  Britt's  homestead. 

The  administrator  of  Britt  had  a  right  to  bring  the  suit  and  have 
the  property  sold  to  pay  first  the  mortgage  debts,  and  if  anything 
remained  to  apply  it  to  the  payment  of  other  debts.  The  heirs  of 
Britt  were  before  the  court  in  the  original  action,  and  as  that  sought 
a  sale  of  the  property  to  pay  debts,  and  the  mortgage  debts  and 
others  were  proved  and  allowed,  the  court  had  power  to  sell  the 
property  without  regard  to  the  cross-petitions. 

Wherefore  the  judgment  is  affirmed  on  both  appeals. 

F.  M.  Webster,  for  appellants.     W.  H.  Mackay,  for  appellee. 
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G.  W.  Heingley,  et  al.,  v.  A.  W.  R.  Harris. 
[Abstract  Kentucky  Law  Reporter,  VoL  1 — 55.] 

Office  of  Habendum  in  a  Deed. 

The  office  of  the  habendum  in  a  deed  is  to  determine  the  estate  or 
interest  granted,  and  the  object  in  construing  a  deed  Is  to  ascertain 
the  Intention  of  the  parties  to  it,  and  this  is  to  be  arrived  at  by  con- 
sidering the  entire  instrument 

APPEAL  FROM  LOUISVILLE  CHANCERY  COURT. 

May  27,  1880. 

Opinion  by  Judge  Pryor: 

The  interest  of  each  one  of  the  grantees  is  clearly  defined  in  that 
part  of  the  conveyance  investing  the  wife  with  the  power  to  sell  or 
dispose  of  her  interest  by  last  will  and  testament. 

The  interest  is  a  moiety  with  the  power  on  the  part  of  the  feme 
covert  to  dispose  of  it.    That  part   of  the  conveyance  technically 
called  the  "premises,"  in  which  the  names  of  the  parties  are  given 
and  the  reasons  for   the   conveyance,   usually  precedes  the  thing 
granted,  and  would  under  the  old  rule  have  made  the  conveyance 
informal.    The  office  of  the  habendum  in  a  deed  is  to  determine  the 
estate  or  interest  granted  and  under  the  old  forms,  or  by  the  rigid 
rule  of  the  common  law,  Blackstone  says  the  office  of  the  habendum 
is  sometimes  performed  in  the  premises.   I  Cooley's  Blackstone  298. 
As  in  this  case,  "This  indenture  made  between  Richardson  and  wife, 
and  A.  R.  W.  Harris  and  Emily  T.  Harris,  in  equal  moieties  with 
the  right  of  the  said  Emily  to  dispose  of  her  half  by  deed  or  will  as 
if  a  feme  sole,  the  said  Emily  being  the  wife  of  the  said  A.  R.  W. 
Harris,  of  the  second  part,  etc."    This  part  of  the  deed  is  as  much 
the  habendum  as  that  describing  the  whole  estate  conveyed,  and 
would  be  held  good  under  a  less  liberal  rule  of  construction  than  is 
now  recognized  by  the  modern  authority.    The  object  in  construing 
a  deed  is  to  ascertain  the  intention  of  the  parties,  and  this  is  to  be 
arrived  at  by  considering  the  entire  instrument. 

In  this  case  the  intention  is  manifest,  and  whether  expressed  in 
the  premises  or  in  that  part  of  the  conveyance  usually  performing 
the  office  of  the  habendum  is  immaterial.    By  our  statute  a  married 


1880.]  Grigsby  v.  Grigsby.  613 

woman  may  dispose  of  such  an  estate  under  an  express  power.    Such 
a  power  was  conferred  on  the  married  woman  in  this  case. 

Judgment  affirmed. 

L.  &r  Jm  Caldwell,  Winston,  for  appellants. 

Barnett  &  Brown,  John  Roberts,  for  appellee. 


John  V.  Grigsby  v.  L.  B.  Grigsby.  ' 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 62. 
Reported  in  full,  8  Ky.  L.  131.]   „ 

Creation  of  a  Trust. 

Where  a  purchaser  buys  his  brother's  interest  in  property  sold  in 
bankruptcy  such  a  purchase,  in  the  absence  of  any  agreement  be- 
tween the  brothers,  will  not  create  a  trust  in  favor  of  the  bank- 
rupt; nor  will  a  letter  written  some  years  thereafter  by  the  pur- 
chaser to  his  brother,  stating  that  "I  wrote  you  long  ago  that  I 
bought  your  interest  in  everything  in  Kentucky  and  Louisiana  at  the 
sale  In  bankruptcy  for  $100,  and,  if  there  was  anything  made  out  of 
it  you  should  have  the  benefit  of  it"  impress  such  property  with  a 
trust  at  the  time  of  the  purchase  or  when  /the  conveyance  was  made. 

Gratuitous  Promise  not  a  Trust. 

A  mere  declaration  of  an  Intention  to  give  will  not  create  an  en- 
forcible  trust,  even  though  the  declaration  be  made  by  a  brother. 

APPEAL  FROM  CLARK  COURT  OF  COMMON  PLEAS. 

May  27,  1880. 

Opinion  by  Judge  Pryor: 

In  the  opinion  of  the  chancellor  the  judgment  for  the  appellee  is 
made  to  rest  alone  on  the  idea  that  a  trust  had  been  created  or  de- 
clared in  favor  of  the  appellant  by  the  letter  written  many  years 
prior  to  the  filing  of  the  appellee's  answer  and  cross-petition.  That 
the  appellant,  John  V.  Grigsby,  had  purchased  the  interests  of  the 
appellee  in  his  father's  estate  as  well  as  his  interests  in  other  prop- 
erty at  the  sale  by  the  assignee  in  bankruptcy  is  conceded,  and  in  no 
pleading  filed  by  the  appellee  is  it  alleged,  directly  or  inferentially, 
that  the  purchase  was  made  for  the  appellee  or  that  any  agreement 
existed  between  the  two  that  the  purchase  should  be  made  for  the 
appellee's  benefit.  It  is,  however,  alleged  that  subsequent  to  appel- 
lant's purchase  the  latter  for  a  valuable  or  legal  consideration  agreed 
to  give,  or  rather  did  give,  to  the  appellee  all  the  interests  he  had 
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purchased  at  the  bankrupt  sale ;  and  that  this  agreement  was  based 
on  the  consideration  that  the  appellee  would  remain  in  Kentucky 
and  return  to  Winchester,  his  former  home.  An  amended  answer 
was  also  filed  in  which  it  is  alleged  in  plain  terms  that  the  appellant 
agreed  to  surrender  his  interest  purchased  at  the  sale  of  the  assignee 
in  bankruptcy  on  the  condition  that  the  appellee  would  remove  from 
New  York  to  Kentucky  and  resume  the  practice  of  the  law  in  Win- 
chester. A  performance  of  the  contract  on  the  part  of  the  appellee  is 
alleged  and  a  noncompliance  on  the  part  of  appellant.  The  chancellor 
finds  that  the  contract  as  set  forth  is  not  established  by  the  proof, 
and  in  this  view  of  the  case  we  concur. 

The  two  brothers  make  conflicting  statements  in  regard  to  these 
promises  on  the  part  of  the  appellant,  and  leave  the  case  as  if  no 
proof  had  been  taken  on  the  issues  made.    The  appellee,  during  the 
progress  of  the  case,  introduced  in  evidence  a  letter  written  to  him 
by  the  appellant  in  April,  1872,  in  which  he,  appellant,  says:    "I 
wrote  you  long  ago  that  I  bought  your  interest  in  everything  in 
Kentucky  and  Louisiana  at  the  sale  in  bankruptcy  for  $100,  and  if 
there  was  any  thing,  made  out  of  it  you  should  have  the  benefit  of 
it."     It  is  not  contended  that  the  property  was  impressed  with  a 
trust  at  the  time  it  was  purchased  or  when  the  conveyance  was  made, 
but  that  the  appellant  has  created  a  trust  by  announcing  his  inten- 
tion to  permit  his  brother  to  have  the  benefit  of  his  purchase.    This 
letter  might  be  persuasive  evidence  of  an  agreement  to  purchase  for 
the  appellee ;  but,  when  this  fact  is  not  alleged,  and  the  whole  case 
made  to  rest  on  a  promise  to  give  upon  certain  considerations  stated 
to  have  existed,  it  is  difficult  to  see  how  a  trust  is  to  be  established 
when  no  such  claim  is  asserted  by  the  appellee. 

Regardless,  however,  of  this  view  of  the  question,  we  cannot  as- 
sent to  the  proposition  that  a  declaration  of  an  intention  to  give 
creates  such  a  trust  as  will  be  enforced,  or  such  a  contract  as  will 
enable  the  chancellor  to  say  that  the  promise  should  be  enforced. 
The  promise  to  give  in  this  case  is  purely  voluntary,  and  with  a 
view  of  aiding  a  brother  in  pecuniary  trouble.  The  gift  never  was 
perfected,  and  the  proof  shows  that  when  a  demand  was  made  of 
the  appellant  to  the  effect  that  he  should  convey  the  property,  he 
made  a  partial  conveyance,  or  rather  a  conveyance  of  a  part  of  the 
property  purchased  by  reason  of  his  gratuitous  promise,  and  de- 
clined to  convey  the  interest  in  his  father's  estate  for  the  reason,  as 
is  alleged  and  to  some  extent  established,  that  he  had  made  advance- 
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merits  in  money  to  the  appellee  equal  in  value  to  the  interest  claimed. 
This  court,  in  the  case  of  Buford's  Heirs  v.  McKee,  1  Dana  107,  in 
discussing  the  doctrine  applicable  to  the  question  involved  here, 
says :  "The  whole  foundation  of  the  principle  which  turns  mere 
gratuitous  engagements,  and  voluntary  promises  of  bounty  and  mu- 
nificence, into  contracts  of  obligatory  efficacy,  is  of  such  doubtful 
equity,  that  we  feel  no  disposition  to  carry  it  farther  than  it  has 
already  gone." 

In  this  case  the  equity  asserted  by  the  appellee  does  not  strike 
the  mind  of  the  chancellor  so  as  to  control  his  action  in  the  case, 
when  he  considers  the  liberal  advancements  made  him  by  his  brother 
during  the  existence  of  his  pecuniary  troubles.  The  doctrine  an- 
nounced by  this  court  in  cases  involving  the  principle  on  which  this 
judgment  was  rendered  is  adverse  to  maintaining  or  enforcing  mere 
voluntary  agreements  between  collateral  kindred,  and  in  no  case  in 
this  court  has  this  doctrine  been  recognized. 

To  determine  a  trust  in  this  case  would  be  to  enforce  a  voluntary 
agreement,  a  mere  gratuitous  promise  by  one  brother  that  he  would 
aid  the  other  by  giving  him  property  to  which  the  donor  at  the  time 
had  a  complete  and  perfect  title. 

In  the  case  of  Buford's  Heirs  v.  McKee  the  covenant  was  to  give 
land  to  his  nephew.  Where  there  is  a  mere  intention,  says  Perry, 
and  the  donor  contemplated  some  further  act  to  be  done  by  him  to 
give  it  effect,  the  trust  is  not  completed,  and  if  voluntary  cannot  be 
enforced  (Perry,  96-97-99).  But,  as  before  stated,  it  is  nowhere 
alleged  that  a  trust  was  created  or  declared,  and  the  right  of  re- 
covery is  made  to  depend  alone  upon  the  contract  as  alleged. 

The  inconsiderable  sum  paid  for  the  property,  together  with  the 
declaration  of  an  intention  that  the  brother  should  have  the  benefit 
of  the  purchase,  would  go  far  toward  showing  that  the  purchase 
was  made  in  the  first  place  by  appellant  as  his  brother's  agent  and 
for  his  benefit ;  but  the  argument  made  by  counsel  on  this  ground 
cannot  be  maintained,  as  no  such  claim  is  presented  by  the  pleads 
ings.  As  we  understand,  the  issue  here  is  as  to  the  interest  of  ap- 
pellee in  his  father's  estate  only,  and  with  a  proper  pleading  seeking 
a  recovery  on  the  idea  of  a  trust  the  appellant  might  have  interposed 
a  defense  other  than  the  mere  denial  of  the  existence  of  the  contracts 
alleged  to  have  been  made  between  the  parties. 
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The  judgment  below  is  reversed  and  cause  remanded  for  further 
proceedings  not  inconsistent  with  this  opinion. 

Chas.  Eginton,  B.  J.  Peters,  W.  P.  D.  Bush,  for  appellant. 
William  Lindsay,  for  appellee. 


N.  S.  Hume  v.  A.  J.  McNees. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 56.] 
Estoppel. 

Where  one  representing  himself  as  the  owner  of  the  land  to  in- 
duce another  to  erect  a  mill  on  it  leased  his  land  for  such  purpose, 
gave  his  written  consent  to  the  erection  of  a  dam  across  the  river, 
gave  the  stone  for  the  foundation  of  the  mill,  and  although  he  saw 
the  mill  and  a  dwelling  being  erected,  made  no  objection  to  either 
until  long  after  both  were  completed  and  the  lessee  had  sold  his 
interest  in  the  mill,  he  will  be  held  to  have  consented  not  only  to 
the  erection  of  the  mill,  but  to  the  erection  of  the  dwelling  also, 
and  will  be  estopped  to  repudiate  such  consent. 

APPEAL    FROM    HARRISON    CIRCUIT    COURT. 

May  29,  1880. 

Opinion  by  Judge  Cofer  : 

There  can  be  no  doubt  but  that  the  inducement  to  make  the  lease 
was  the  desire  of  the  appellant  to  have  a  mill  at  Berry's  Station, 
where  he  owned  a  farm  and  was  engaged  in  selling  goods.  When 
the  steam  mill  was  destroyed  by  fire  the  lessee  was  unable  to  re- 
build it,  and  the  practicability  of  erecting  a  water  mill  began  to  be 
discussed.  The  appellant  approved  that  project  and  gave  his  writ- 
ten consent  to  the  erection  of  a  dam  across  the  river  for  the  proposed 
water  mill.  In  that  writing  he  represented  that  he  was  the  owner 
of  land  where  one  of  the  abutments  would  be  located,  and  no  doubt 
then  supposed  that  the  land  covered  by  the  lease  extended  to  the 
river,  and  intended  to  consent  that  the  abutment  and  the  mill  should 
be  erected  on  the  leasehold.  He  gave  the  stone  for  the  foundation 
of  the  mill,  and  although  he  saw  the  mill  and  the  dwelling  being 
erected  made  no  objection  to  either  until  long  after  both  were  com- 
pleted and  Johnson  had  sold  his  interest  in  the  mill  to  the  appellee. 
This  conduct  on  his  part  is  sufficient  to  prove  that  he  in  fact  con- 
sented not  only  to  the  erection  of  the  water  mill,  but  to  the  erection 
of  the  dwelling  also,  and  it  would  be  a  reproach  to  a  court  of  equity 
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to  permit  him,  after  he  stood  by  in  silence  and  saw  a  house  worth 
several  hundred  dollars  erected  on  the  premises,  and  after  the  title 
had  passed  to  an  innocent  purchaser  to  repudiate  his  previous  con- 
sent by  acquiescence  and  to  deprive  the  appellee  of  property  bought 
and  paid  for  under  such  circumstances.  It  is  true  the  appellee  was 
bound  to  know  the  terms  of  the  lease,  but  it  is  also  true  that  he  knew 
the  circumstances  under  which  the  dwelling  was  erected,  and  had  a 
right  to  presume  that  the  appellant  had  consented  to  its  erection. 

Judgment  affirmed. 

T.  7\  Foreman,  for  appellant.    J.  L,  Ward,  for  appellee. 


Louisville  &  N.  R.  Co.  v.  Thomas  J.  Hudson,  et  al. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1. — 66.] 

Negligence  by  Railroad  Company  in  Failing  to  Give  Warning  of  Ap- 
proach of  Train. 

Where  a  railroad  runs  near  to  and  parallel  with  a  public  road  it 
may  be  negligence  to  fail  to  give  warning  of  the  approach  of  a  train, 
even  when  on  time;  but  whether  it  is  negligence  in  either  case  de- 
pends upon  the  question  whether,  in  view  of  the  location  of  the 
roads,  such  a  precaution  would  be  regarded  as  reasonably  necessary 
to  prevent  injury  to  persons  traveling  on  the  nearby  road. 

Degree  of  Care  Required  of  Railroad  Company  to  Prevent  Injury  to 
Others. 

The  care  required  by  a  railroad  company  to  prevent  injury  to  per- 
sons must  be  proportionate  to  the  danger,  and  it  must  follow  that 
greater  care  is  demanded  when  a  train  is  off  than  when  it  is  on 
time. 

Evidence  of  Surgeon's  Fees. 

In  a  suit  for  personal  injuries  against  a  railroad  company  it  is 
error  to  admit  proof  of  the  payment  of  surgeon's  fees  by  the  injured 
party  where  no  claim  is  made  in  the  petition  for  such  fees. 

APPEAL  FROM  BOYLE  CIRCUIT  COURT. 

May  29,  1880. 

Opinion  by  Judge  Cofer: 

We  did  not  decide  as  matter  of  law,  when  the  case  was  here  be- 
fore, Hudson  &c.  v.  Louisville  &c.  R.  Co.,  14  Bush  303,  that  it  was 
negligence  to  fail  to  give  warning  of  the  approach  of  a  train  that 
was  behind  time.    What  we  decided  was  that  the  court  erred  in  de- 
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ciding  as  matter  of  law  that  it  was  not  negligence.  We  said :  "And 
while  we  do  not  mean  to  decide  or  to  intimate  that  there  was  negli- 
gence in  failing  to  give  warning  of  the  approach  of  the  train,  we  do 
mean  to  hold  that  the  court  below  erred  in  deciding  that  there  was 
no  negligence  for  which  the  company  is  liable." 

The  fact  that  a  train  is  behind  its  usual  time  is  an  element  to  be 
taken  into  consideration  by  the  jury  in  deciding  whether  there  was 
negligence.  When  as  in  this  case  a  railroad  runs  for  a  considerable 
distance  near  to  and  parallel  with  a  public  road,  it  may  be  negligence 
to  fail  to  give  warning  of  the  approach  of  a  train  even  when  on  time. 
But  whether  it  is  negligence  in  either  case  will  depend  upon  the 
question  whether  in  view  of  the  location  of  the  roads  toward  each 
other  such  precaution  would  be  regarded  as  reasonable  and  neces- 
sary to  prevent  injury  to  persons  traveling  on  the  neighboring  road. 

That  there  is  more  danger  of  injuring  persons  traveling  on  such 
road  when  the  train  is  behind  time  than  when  on  time  does  not  seem 
to  admit  of  discussion.  As  the  law  is  that  care  must  be  apportioned 
to  the  danger  it  would  seem  to  follow  that  greater  care  is  demanded 
when  a  train  is  off  than  when  it  is  on  time. 

No  claim  was  made  in  the  petition  for  surgeon's  fees,  and  it  was 
therefore  error  to  admit  proof  of  the  payment  of  such  fees  or  to  in- 
struct the  jury  that  they  might  take  such  payment  into  account  in  as- 
sessing the  damages.  Whenever  the  damages  sustained  do  not  neces- 
sarily accrue  from  the  act  complained  of,  and  consequently  are  not 
implied  by  law,  then,  in  order  to  prevent  surprise  on  the  defendant 
which  might  otherwise  ensue  on  the  trial,  the  plaintiff  must  in  gen- 
eral state  the  particular  damages  he  has  sustained,  or  he  will  not  be 
permitted  to  give  evidence  of  it.  Chitty  on  Pleadings,  (16th  Am. 
ed.)  348;  Sedgwick  on  Damages,  §  1261. 

We  perceive  no  objection  to  any  other  instruction  or  ruling  of  the 
court. 

For  the  errors  indicated  the  judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trial. 

Durham  &  Jacobs,  Littleton  Cooke,  for  appellant. 

Thompson  &  Thompson,  for  appellees. 
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John  W.  Fowler  v.  Henry  Fowler,  et  al. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 63.] 


Where  a  decedent  left  surviving  him  eight  children,  hut  one  of 
them  died  thereafter  before  the  settlement  of  the  estate,  it  is  error 
to  apportion  and  settle  the  child's  estate  in  the  proceeding  to  settle 
the  estate  of  the  father.    The  one  is  entirely  separate  from  the  other. 

APPEAL  FROM   HARDIN  CIRCUIT  COURT. 

May  29,  1880. 

Opinion  by  Judge  Pryor: 

This  judgment  must  be  reversed.  The  distribution  made  of  the 
estate  as  if  there  were  eight  heirs  living  was  proper,  and  the  fact 
that  Warren  M.  Fowler  died  after  his  father  does  not  make  his  in- 
terest become  a  part  of  his  father's  estate.  If  the  appellees  are  en- 
titled to  recover,  it  is  as  heirs  of  Warren  Fowler  and  not  as  heirs  of 
their  father,  and  the  demurrer  to  the  petition  ought  to  have  been 
sustained  to  that  extent ;  in  other  words, — this  claim  has  nothing  to 
do  with  the  case.  If  the  agreement  to  divide  Warren's  interest  was 
based  upon  the  consideration  that  these  parties  would  become  the 
sureties  of  Warren,  the  agreement  must  be  declared  on  and  the  con- 
sideration alleged.  The  appellees,  or  one  of  them,  F.  K.  Fowler, 
only  claims  about  $55  for  the  lunatic  in  his  pleadings,  and  the  com- 
missioner should  not  have  gone  beyond  this  in  the  absence  of  an 
amended  pleading.  It  is  unnecessary,  however,  to  notice  the  excep- 
tions taken,  as  the  interest  of  Warren  Fowler  is  made  the  basis  of 
the  settlement ;  and  as  it  can  form  no  part  of  the  devisor's  estate  the 
judgment  is  reversed  and  the  cause  remanded  with  directions  to 
settle  the  estate  of  Felix  Fowler  as  if  no  report  had  been  made  by 
the  commissioner  or  judgment  rendered. 

This  record  does  not  show  that  the  assignment  of  errors  was 
amended,  and  if  it  did  we  cannot  well  see  how  any  error  assigned 
affecting  the  judgment  could  fail  to  embrace  the  idea  that  the  judg- 
ment had  been  rendered  for  more  than  the  parties  were  entitled  to 
recover. 

W.  H.  Chelf,  A.  Duvall,  for  appellant. 

James  Montgomery,  Hays  &  Bush,  for  appellees. 
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Matilda  Walker  v.  J.  L.  Spalding,  et  al. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 64.] 

Hu&band  and  Wife. 

The  wife  has  a  right  to  give  property  to  her  husband,  to  permit 
him  to  use  her  property  or  to  pledge  it  as  security  for  his  debt 

Liability  of  Executor  and  His  Sureties. 

Where  the  executor  has  advanced  money  to  a  husband  or  because 
personally  liable  for  a  debt  of  the  husband,  and  as  executor  of  the 
estate  of  the  wife's  father  has  money  belonging  to  the  wife,  which 
she  agrees  may  be  given  to  him  on  account  of  the  husband's  debt, 
neither  the  executor  or  his  sureties  are  liable  to  account  to  her  for 
the  money  thus  received. 

APPEAL   FROM   NELSON   CIRCUIT   COURT. 

May  29,  1880. 

Opinion  by  Judge  Pryor: 

Neither  the  surety  in  the  bond  of  the  executors  nor  the  executors 
are  liable  for  the  $i,6io,  claimed  by  the  appellant.  The  money  ap- 
pellant inherited  from  her  two  brothers  she  had  the  right  to  dispose 
of  as  she  pleased.  She  consented  that  her  husband  should  pledge  it 
or  leave  it  in  the  hands  of  Spalding  to  indemnify  him  as  the  surety 
of  the  husband  for  the  $1,500  the  latter  had  received  as  the  trustee 
of  his  wife,  the  appellant.  If  Spalding  had  accounted  to  the  appel- 
lant for  the  $1,500  he  could  have  held  the  $1,600  left  in  his  hands 
to  indemnify  him.  It  was  an  appropriation  by  the  husband  by  the 
consent  of  the  wife  for  that  purpose.  Spalding  has  accounted  for 
the  $1,600  in  the  judgment  rendered  against  him  as  trustee.  He 
was  appointed  as  trustee  in  room  of  the  husband  of  appellant,  and 
if  in  his  settlement  as  trustee  or  executor  he  has  accounted  for  the 
$1,500  by  surrendering  the  $1,600,  or  had  the  settlement  on  that 
basis,  it  is  conclusive  against  appellant. 

That  this  is  the  case  the  record  of  the  action  against  him  plainly 
shows.  The  settlement  made  shows  a  balance  due  the  appellant  of 
$2,300,  and  to  this  is  added  $1,610.  This  constituted  the  trust  fund 
for  which  Spalding  was  liable,  and  for  this  the  appellant  obtained 
a  judgment.  The  fact  that  she  was  a  feme  covert  did  not  prevent 
the  appellant  from  consenting  to  the  appropriation  of  the  money  by 
her  husband.  She  had  the  right  to  give  it  to  him  or  permit  him  to 
use  it,  and  not  only  so,  but  he  had  the  right  to  collect  it  from  the 
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executors,  and  his  receipt  would  have  prevented  any  assertion  of 
claim  by  the  wife. 

We  see  110  reason  for  disturbing  the  judgment  and  the  same  is 
affirmed* 

Muir  &*  Wickliffe,  for  appellant 

William  Johnson,  for  appellees. 


A.  J.  Ballard,  Trustee,  et  al.,  v.  M.  Gleason. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 60.] 

Dedication  of  Highway. 

If  a  street  Is  laid  oft  and  lots  sold  bordering  upon  it  the  purchaser 
takes  the  lot  with  the  right  to  the  use  of  the  street,  and  this  will 
amount  to  a  dedication  of  the  street  to  the  use  of  the  public;  but  an 
alley,  known  as  a  blind  alley,  which  does  not  run  from  street  to 
street,  but  is  a  passageway  only  for  the  use  of  the  property  bordering 
upon  it,  and  not  for  the  use  of  the  entire  public,  when  laid  out  is 
not  dedicated  to  the  public,  but  may  be  closed  by  Its  owners  at  their 
pleasure;  and  such  an  alley  may  not  be  improved  by  the  city,  and 
the  adjoining  property  assessed  for  such  improvement. 

APPEAL  FROM  LOUISVILLE  CHANCERY  COURT. 

May  29,  1880. 

Opinion  by  Judge  Pryor  : 

After  a  careful  examination  of  this  record  we  have  been  unable 
to  find  any  evidence  of  a  dedication,  by  the  original  or  present  own- 
ers of  the  property  taxed,  of  the  improved  alley  to  the  city  of  Louis- 
ville. The  fact  that  the  boundary  of  each  lot  called  for  the  alley  is 
no  evidence  of  a  dedication ;  nor  is  the  fact  that  the  holding  under 
Nicholas'  claim  to  the  alley  sufficient  to  invest  the  public  or  the  city 
with  the  right  of  way  over  the  improvement.  The  alley  is  not  a 
street,  but  must  be  regarded  as  a  private  passway  held  in  common 
by  the  original  owners  or  their  vendees  for  the  common  use  and 
convenience  of  the  lots  bounding  upon  it.  The  alley  is  what  is 
termed  a  blind  alley.  It  does  not  run  from  street  to  street,  but  is  a 
passway  recognized  and  established  for  the  use  of  the  property  bor- 
dering upon  and  formerly  owned  by  Nicholas  and  Thurston.  If  a 
street  is  laid  off  and  lots  are  sold  bordering  upon  it,  the  purchaser 
takes  the  lot  with  the  right  to  the  use  of  the  street,  and  this  loca- 
tion of  the  street  with  the  sale  of  the  lots  bordering  upon  it  is  a  ded- 


622  Kentucky  Opinions.  [May, 

ication  of  the  street  to  the  use  of  the  public  as  well  as  to  those  whose 
lots  border  directly  upon  it. 

There  is  no  analogy  between  the  opening  of  a  recognized  street  in 
a  city,  and  that  of  an  alley  that  is  merely  intended  to  enable  the  own- 
ers of  common  property  to  pass  to  and  from  it.    The  alley  was  laid 
off  by  the  commissioners,  and  at  the  instance,  no  doubt,  of  the  own- 
ers for  the  use  of  the  property  divided,  but  not  for  the  use  of  the 
entire  public,  not  a  dedication  that  would  take  from  the  owners  the 
right  to  use  it  as  they  pleased,  or  even  close  it,  if  they  deemed  it  nec- 
essary.    Both  the  commissioner  and  the  chancellor  in  the  original 
division  recognized  the  alley  as  the  common  property  of  those  inter- 
ested in  the  partition,  and  therefore  it  is  expressly  stated  that  it  is  for 
the  use  of  the  property  divided.    It  is  public  to  that  extent  and  no 
further.  The  original  owners  and  their  vendees  with  their  lots  bor- 
dering on  this  alley  are  alone  interested  in  keeping  it  open,  or  in  im- 
proving it.    The  city  has  no  power  over  it,  except  such  as  is  neces- 
sary for  the  exercise  of  its  police  regulation,  and  judgment  is 
reversed  with  directions  to  dismiss  the  petition  as  against  these  ap- 
pellants. 

Barr,  Goodloe  &  Humphrey,  for  appellants. 

S.  B.  Richardson,  for  appellee. 


E.  W.  Lampton,  et  al.,  v.  Nancy  Lewis,  et  al. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 66.] 

Return  on  Executions. 

Where  an  execution  is  issued  on  a  judgment  and  is  returned  "No 
property  found"  the  chancellor  has  jurisdiction  in  the  proceeding 
supplemental  to  execution. 

APPEAL  FROM   HARDIN   CIRCUIT   COURT. 

May  29,  1880. 

Opinion  by  Judge  Pryor  : 

The  right  of  the  feme  to  sue  we  think  is  unquestioned,  and  that 
the  petition  presents  a  cause  of  action  is  equally  certain.  Various 
judgments  are  set  up  upon  which  executions  issued,  and  upon  which 
it  is  distinctly  averred  there  was  a  return  of  no  property  found.  The 
one  exhibit  filed  shows  a  return  of  "not  found"  only,  but  it  stands 
admitted  on  the  record  that  the  other  executions  were  returned  "no 
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property  found".  These  allegations  are  not  denied,  and  the  admis- 
sion is  sufficient  to  give  the  chancellor  jurisdiction  and  to  let  in  other 
executions,  although  no  such  return  has  been  made  on  them.  The 
case,  being  made  out  by  the  appellee,  Mrs.  Lewis,  authorizes  a  judg- 
ment in  favor  of  J  aggers,  also ;  and  the  fact  that  the  land  is  ordered 
to  be  sold  subject  to  Aldibrook's  mortgage  does  not' prejudice  the 
appellants. 

The  petition  of  Williams  to  be  made  a  party  is  not  sworn  to,  nor 
does  it  appear  that  the  assignment  was  made  by  Lampton  to  him. 
It  may  have  been  made  after  the  institution  of  the  action.  Neither 
is  Lampton  entitled  to  a  homestead  as  against  these  creditors,  nor 
does  his  answer  present  any  defense  to  the  action.  The  judgment 
directing  the  manner  of  sale  is  not  so  defective  as  to  authorize  a 
reversal  on  that  ground. 

Judgment  affirmed. 

Montgomery  &  Marriott,  for  appellants. 

Wilson  &  Hobson,  for  appellees. 


H.  C.  TlMBERLAKE  l/-  ClTY  OF  NEWPORT. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 65.] 

Res  Adjudicate 

A  demurrer  sustained  to  a  petition  because  it  presents  no  cause  of 
action  does  not  bar  another  action,  but  when  the  defendant  pleads 
and  puts  in  issue  the  right  of  recovery,  and  the  cause  is  submitted 
on  the  petition  and  answer  and  a  judgment  is  rendered  dismissing 
the  petition,  such  a  judgment  will  bar  any  further  action  on  the 
same  cause,  whether  proof  is  Introduced  or  not. 

APPEAL  FROM  CAMPBELL  CHANCERY  COURT. 

May  29,  1880. 

Opinion  by  Judge  Pryor  : 

On  the  former  hearing  of  this  case  involving  the  right  of  the  city 
to  recover  for  the  identical  claim  for  which  the  present  judgment 
was  rendered,  the  case  was  tried  on  its  merits  and  a  judgment  ren- 
dered dismissing  the  appellee's  petition.  In  discussing  the  question 
raised  in  this  court,  involving  the  sufficiency  of  the  pleading  on  the 
part  of  the  city,  it  was  held  that  the  petition  was  defective  by  rea- 
son of  the  failure  to  make  certain  averments ;  still,  with  the  answer 
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filed,  the  case  might  have  been  disposed  of  on  the  merits,  and  was 
doubtless  so  adjudged  by  the  court  below.  The  allegations  of  the 
petition  were  traversed  by  the  answer,  and  the  liability  of  the  ap- 
pellant to  the  city  placed  directly  in  issue. 

A  demurrer  was  interposed  to  the  answer  and  overruled,  and  the 
appellee,  the  city,  regarding  the  answer  as  presenting  no  defense, 
submitted  the  case  on  the  petition  and  answer  and  a  judgment  was 
rendered  for  the  defendant,  and  of  course  involved  the  right  of  re- 
covery.   A  demurrer  sustained  to  a  petition  because  it  presents  no 
cause  of  action  constitutes  no  bar  to  another  action ;  but  where  the 
defendant  pleads  and  places  in  issue  the  right  of  recovery  the  case 
is  then  ready  for  proof,  and  a  submission  on  the  petition  and  answer 
and  a  judgment  thereon  dismissing  the  petition  is  as  much  a  bar  as 
if  proof  had  been  introduced  on  each  side  of  the  case.    The  wbote 
merits  of  the  cause  could  have  been  tried  on  the  issue  made,  and 
were  in  fact  tried  when  the  statements  of  the  answer  were  admitted 
as  true. 

An  issue  of  fact  was  certainly  made  by  the  answer  of  the  defend- 
ant ;  and  the  city,  relying  on  the  pleadings  as  conclusive  of  the  right 
to  recover,  submitted  the  case.  This  was  a  trial  on  the  merits,  and 
the  plea  in  bar  should  have  been  sustained.  This  court  on  affirming 
the  judgment  may  have  and  did  determine  that  the  petition  was  in- 
sufficient ;  but  still  the  defendant  was  entitled  to  demand  a  trial  on 
the  facts.  When  conceding  the  statements  of  the  answer  to  be  true 
for  the  purposes  of  a  hearing  it  is  now  too  late  for  the  plaintiff  to 
question  the  sufficiency  of  its  own  complaint. 

Judgment  reversed  and  cause  remanded  with  directions  to  dismiss 
the  petition  and  give  to  the  appellant  his  judgment  for  costs. 

F.  M.  Webster,  for  appellants.    A.  T.  Root,  for  appellee. 

[Cited,  Covington  v.  Taffee,  24  Ky.  L.  373,  68  S.  W.  629.1 


Old  State  Road  &  Ripple  Creek  Tpk.  Co.  v.  Benjamin  Smith, 

Trustee,  et  al. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 125.] 

Sale  of  Franchises. 

A  franchise  to  build  and  operate  a  turnpike  road  cannot  be  made 
the  subject  of  sale  in  the  absence  of  some  special  legislation  authoriz- 
ing it. 
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Bonds  of  Turnpike  Company. 

Where,  pursuant  to  the  provisions  of  the  act  of  February,  1872, 
empowering  a  turnpike  company  to  issue  its  bonds,  a  company  issues 
its  bonds  and  executes  a  mortgage  to  secure  the  bondholders,  and 
the  officers  and  directors  are  the  creditors,  and  the  transaction  is  in 
good  faith,  such  bonds  will  be  held  valid  even  though  Issued  by  such 
directors  to  themselves,  when  they  have  advanced  the  money  to 
build  the  road. 

APPEAL.  FROM  CAMPBELL  CHANCERY  COURT. 

June  1,  1880. 

Opinion  by  Judge  Pryor  : 

It  is  now  the  settled  law  of  the  state  that  such  a  franchise,  the 
right  to  which  is  involved  as  in  this  case,  cannot  be  made  the  subject 
of  sale,  in  the  absence  of  some  special  legislation  authorizing  it. 
Since  the  case  of  the  Winchester  &  Lexington  Tpk.  Road  Co.  v. 
Vimont,  5  B.  Mon.  1,  various  manuscript  opinions  have  been  deliv- 
ered following  the  principles  there  announced.    Also,  the  cases  of 
Applegate  v.  Ernst,  3  Bush  648 ;  Elizabethtown  &  Paducah  R.  Co. 
z\  Trustees,  12  Bush  233;  Phillips  v.  Winslow,  18  B.  Mon.  431,  and 
other  cases,  determine  in  effect  that  such  sales  cannot  be  made. 
This  rule  of  law  has  been  so  often  recognized  and  so  well  understood 
that  it  ought  not  to  be  disturbed ;  nor  is  it  necessary,  in  view  of  this 
fact,  to  discuss  the  policy  or  the  wisdom  of  this  rule. 

It  was  therefore  error  to  sell  the  road  for  payment  of  its  debts, 
although  an  insolvent  debtor,  and  to  make  it  subject  to  the  payment 
of  all  its  indebtedness  without  regard  to  the  legislative  enactment  on 
the  subject.    The  Act  of  February,  1872,  empowered  the  turnpike 
company  to  issue  its  bonds  for  a  limited  amount  and  to  sell  the  same 
in  satisfaction  of  its  debts.    A  mortgage  was  also  executed  for  the 
purpose  of  securing  the  holders  of  these  bonds  to  one  Benjamin 
Smith,  all  being  done  in  accordance  with  the  act  of  the  legislature 
already  referred  to.    It  seems  that  the  president  and  directors  of  the 
company  were  its  principal  creditors,  and  had  in  fact  expended  their 
own  means  as  contractors  in  completing  the  road.     It  is  manifest 
from  the  entire  record  that  the  cause  of  this  expenditure  by  the  di- 
rectors had  its  origin  from  the  fact  that  no  one  else  was  willing  to 
assume  the  responsibility  and  look  alone  to  the  road  for  its  payment, 
and  the  officers  of  the  road,  expecting  to  be  protected  by  future  leg- 
islation on  the  subject,  constructed  the  road,  or  a  part  of  it,  out  of 
their  own  resources.     It  was  an  improvement  that  benefited  the 

40 
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county  and  locality  through  which  it  was  made,  and  without  comple- 
tion must  have  resulted  in  great  loss  to  the  stockholders. 

It  was  the  improvement  they  desired  that  induced  its  construction, 
and  not  the  anticipation  that  an  annual  income  would  be  paid  on  the 
investment  made.    Such  improvements  ordinarily  yield  a  sum  about 
sufficient  to  keep  them  in  repair,  and  such  appears  to  have  been  the 
experience  of  this  enterprise,  for  while  the  road  has  been  in  the 
hands  of  a  receiver  for  the  purpose  of  paying  its  debts,  it  yields  a 
sum  scarcely  more  than  sufficient  to  keep  it  in  repair.    If  officers  oi 
this  company  have  expended  their  money  in  good  faith,  we  see  no 
reason  to  disregard  the  action  of  the  legislature,  or  any  cause  for 
adjudging  the  bonds  issued  to  be  void.    Their  taking  the  bonds  with- 
out exposing  them  to  public  auction  may  not  invest  the  officers  of 
the  road  with  title,  or  enable  them  to  enforce  payment ;  still,  by  the 
action  of  the  board  the  bonds  were  issued  and  a  mortgage  executed 
to  secure  their  payment.    The  mortgage  and  bonds  were  issued,  or 
rather  executed,  before  the  appellee's  term  of  office  expired,  and  the 
bonds  should  be  held  valid  for  the  purpose  of  paying  the  indebted- 
ness to  those  who  have  expended  their  money,  whether  officers  or 
not,  in  constructing  the  road  or  such  expenditures  as  were  necessary 
for  that  purpose.    The  deed  of  trust  or  mortgage  to  Smith  was  in 
fact  executed  on  the  1st  of  May,  although  not  acknowledged  until 
a  subsequent  period.    It  would  certainly  look  unjust  to  these  claim- 
ants, if  they  have  expended  their  money  in  good  faith,  to  require 
them  to  lose  it,  or  decline  to  make  the  product  of  their  labor  respon- 
sible for  its  payment.    Since  the  legislature  authorized  the  execution 
of  these  bonds  and  the  company  has  in  good  faith  proceeded  to  act 
under  it,  the  chancellor  will  carry  into  execution  the  acts  of  the  for- 
mer board,  although  they  may  and  do  have  a  personal  interest  in  the 
results. 

Although  the  accounts  of  the  company  seem  to  have  been  loosely 
kept,  and  there  is  much  trouble  in  arriving  at  a  conclusion  as  to  the 
amount  due  each  of  the  parties,  still,  the  commissioner  has  not  only 
bestowed  much  labor  in  its  investigation,  but  from  the  proof  before 
him  has  adjusted  the  accounts,  and  upon  the  return  of  this  cause  the 
report  should  be  adopted  unless  the  appellant  desires  to  take  proof. 
The  appellant  may  examine  the  parties  and  take  other  proof  on  the 
question  if  desired,  and  this  can  be  done  by  a  reference  back  to  the 
commissioner  if  the  appellant  desires  it.  The  appellees  should  be 
required  to  surrender  the  bonds,  and  for  the  indebtedness,  the  bonds, 
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after  propef  advertisement  made,  should  be  sold  to  discharge  it,  un- 
less otherwise  paid.  In  this  view  of  the  case  it  may  be  proper  to 
file  an  amended  petition. 

Judgment  reversed  and  cause  remanded  for  further  proceedings 
not  inconsistent  with  this  opinion. 

£.  W.  Hawkins,  for  appellant.    Stevenson  &  O'Hara,  for  appellees. 


Harris  &  Martin  v.  R.  W.  Neeley. 
[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 55.] 

Exceptions  to  Evidence  Offered. 

Neither  the  admissibility  of  evidence  nor  the  competency  of  evi- 
dence offered  by  depositions  can  be  considered  by  the  Court  of  Appeals 
where  It  is  not  shown  that  the  trial  court  ruled  upon  the  exceptions 
tendered  by  appellants.  Such  exceptions  will  be  treated  as  waived  by 
appellants. 

Rescission  for  Want  of  Title. 

After  a  plaintiff  in  an  action  for  a  rescission  for  want  of  title  has 
mortgaged  the  land  for  near  its  value,  and  when  they  do  not  tender 
a  release  upon  Instituting  the  action,  they  are  not  entitled  to  the 
relief  asked  for.  »    x 

APPEAL  FROM  SIMPSON   CIRCUIT  COURT. 

June  1,  1880. 

Opinion  by  Judge  Hines  : 

Neither  the  question  of  the  admissibility  in  evidence  of  the  exhib- 
its relied  upon  in  the  court  below  nor  the  competency  of  the  evidence 
offered  by  depositions  can  be  considered  by  this  court.  The  court 
does  not  appear  to  have  ruled  upon  any  exception  tendered  by  ap- 
pellants, and  the  exceptions  must  therefore  be  treated  as  waived  by 
appellants.  This  rule  is  too  well  established  to  permit  us  to  inquire 
into  its  correctness.  Corn  v.  Sims,  3  Met.  391 ;  Lewis  v.  Wright,  3 
Bush  311 ;  Russell's  Heirs  v.  Marks,  3  Met.  37.  We  must  treat  the 
exhibits  and  the  other  evidence  in  the  case  as  if  heard  without  ob- 
jection on  the  part  of  appellants.  So  treating  it  we  find  that  the 
paper  denominated  a  grant  from  the  Mexican  government  to  Henry 
Jones  substantially  purports  to  vest  in  Jones  the  title  to  the  land  in 
controversy.  It  is  agreed  to  be  a  genuine  document,  and  comes  cer- 
tified as  a  public  record  from  the  archives  of  the  state  of  Texas,  and 
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must  be  considered  as  evidence  that  the  state  of  Texas  asserts  no 
claim  to  the  land  and  recognized  the  validity  of  the  grant  from  the 
Mexican  government. 

As  we  have  already  intimated,  the  question  of  the  incompetency 
of  this  paper  as  evidence,  by  reason  of  the  absence  of  a  seal  or  for 
any  other  reason,  cannot  be  considered,  because  it  was  admitted  in 
evidence  without  objection.  When  this  is  supplemented  with  the  fact 
that  since  the  date  of  the  grant,  in  1824,  the  land  has  been  in  the 
undisputed  possession  of  those  claiming  under  the  grant,  and  with 
the  further  fact  that  P.  E.  Pearson,  skilled  in  the  law,  testifies  that 
the  title  claimed  under  the  grant  is  good,  the  conclusion  is  inevitable 
that  the  heirs  of  Henry  Jones  took  an  unblemished  fee-simple  title. 

The  next  link  in  the  chain  of  title  is  the  division  between  the  heirs 
of  Henry  Jones  and  the  acquisition  of  title  by  the  appellee  from 
them.    As  to  the  division  between  the  heirs  the  record  shows  that  it 
was  made  by  judicial  proceedings,  though  informal,  and  that  the 
several  portions  allotted  were  taken  possession  of  by  the  respective 
heirs  and  have  been  acquiesced  in  ever  since.     This  division,  as 
shown  by  the  deposition  of  Pearson,  has  been  held  as  binding  by  the 
courts  of  Texas,  and,  waiving  the  question  of  title  in  appellee  by 
previous  division  between  and  acquiescence  by  the  heirs,  it  appears 
to  us  that  the  deed  of  agreement  exhibited  in  evidence  is  sufficient 
to  vest  in  appellee  title,  if  not  otherwise,  by  way  of  estoppel.    The 
evidence,  which  is  unquestioned,  shows  either  signature  in  person 
by  these  heirs  or  by  those  having  authority  to  sign  for  them,  and 
confirmation  of  the  instrument  after  signature.     Power  of  attorney 
in  writing  and  of  record  to  sign  for  the  heirs  was  not  required  when 
oral  evidence  of  the  fact  had  been  heard  without  objection,  which 
can  be  made  available  here.    On  the  face  of  this  record  appellants 
are  assured  with  title  which  would  be  sufficient  for  their  protection 
against  any  adverse  claimant,  whether  it  be  the  state  of  Texas  or 
the  heirs  of  Henry  Jones.    The  failure  to  have  the  court  below  rule 
upon  exceptions  to  the  evidence  offered  renders  it  unnecessary  to 
answer  in  detail  much  of  the  able  argument  of  counsel  as  to  the 
competency  of  the  evidence ;  beside,  in  general,  whatever  is  unneces- 
sary in  an  opinion  is  improper. 

As  to  Ferris  and  Willie  Barrett,  heirs  of  Henry  Jones,  who  died 
in  infancy,  it  is  doubtful  whether,  if  they  left  any  children,  they 
would  be  entitled  to  any  interest  in  the  land",  but  if  they  left  chil- 
dren and  they  were  entitled  to  any  interest  it  would  only.be  one- 
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tenth  of  the  land  agreed  to  be  conveyed ;  and  as  the  amount  shown 
by  the  survey  is  about  100  acres  in  excess  of  what  was  stipulated 
for  in  the  title  bond,  and  as  such  heirs,  in  any  event,  would  not  be 
entitled  to  more  than  fifty  acres,  the  judgment  will  not  be  disturbed 
for  such  an  uncertain  claim  and  for  such  an  insignificant  amount. 

We  do  not  think  that,  under  the  circumstances  of  this  case,  time 

should  be  considered  of  the  essence  of  the  contract.     When  the 

first  deed  was  made  the  objection  was  that  the  wife  of  appellee  did 

not  join  in  the  deed,  and  that  the  courses  and  distances  were  not 

given  with  sufficient  certainty.    The  objection  that  appellee  had  no 

title  does  not  appear  to  have  been  insisted  upon  until  the  institution 

of  this  action.    The  action  is  for  a  rescission  for  want  of  title.    In 

the  meantime  appellants  had  mortgaged  the  land  for  near  its  value, 

and  they  do  not  tender  a  release  when  the  action  is  instituted  for  a 

rescission,  so  they  were  not  then  in  an  attitude  to  have  the  relief 

asked  for.     Appellants  do  not  show  damage  by  reason  of  failure  to 

convey,  and  if  they  did  we  think  the  delay  in  applying  for  title,  such 

as  is  now  demanded,  is  as  much  their  fault  as  the  fault  of  appellee. 

They  should  not  be  permitted  to  speculate  upon  the  chances  of  a  rise 

or  fall  in  the  value  of  the  property.    Henry  v.  Graddy,  5  B.  Mon. 

540 ;  2  Chitty  on  Contracts  433. 

There  appears  to  be  nothing  to  support  the  charge  of  fraud. 
Appellee  appears  to  have  acted  in  good  faith,  and  it  appears  that 
appellants  were  not  necessarily  misledto  their  prejudice  by  any  rep- 
resentation made  by  appellee. 

There  is  nothing  in  the  judgment  for  costs  of  which  appellants 
have  a  right  to  complain.    Under  Chap.  26,  Gen.  Stat.,  appellee  was 
properly  entitled  to  recover  the  whole  of  his  cost  against  appellants, 
appellee  having  succeeded  on  the  merits  of  the  controversy. 
Judgment  affirmed. 

R.  Rodes,  G.  W.  Whitesides,  Wm.  M.  Gorin,  for  appellants. 
Bush  &  Porter,  4-  Duvall,  for  appellee. 


John  Walker  v.  William  Henrv. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 63.] 

Evidence  of  Value  of  Money. 

When  the  issue  was  the  value  of  confederate  money  at  the  time 
and  place  when  a  loan  was  made  evidence  is  Incompetent  seeking  to 
prove  such  value  at  other  times  or  places. 
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Costs, 

Where,  in  an  action  a  notice  of  willingness  to  allow  judgment 
conforms  to  the  statute,  such  a  defendant  is  entitled  to  a  judgment 
for  his  costs  thereafter  expended. 

APPEAL  FROM  WOODFORD  COURT  OF  COMMON  PLEAS. 

June  1,  1880. 

Opinion  by  Judge  Cofer  : 

The  rejected  evidence  was  clearly  incompetent.  The  question  at 
issue  was  the  value  of  Confederate  money  at  the  time  and  place  when 
and  where  the  loan  was  made,  and  the  value  of  such  currency  at 
other  times  or  places  did  not  tend  to  elucidate  that  issue. 

Parol  evidence  that  the  appellee  promised  to  pay  the  money  in 
Kentucky  was  not  competent,  and  consequently  the  instruction  to 
the  effect  that  an  agreement  to  pay  in  United  States  currency  was 
usurious  was  not  prejudicial  to  the  appellant.  The  instruction  to 
find  for  the  plaintiff  the  value  of  the  money  loaned  in  the  United 
States  treasury  notes  was  correct. 

In  Rivers  v.  Moss,  6  Bush  600,  this  court  held  that  the  value  in 
gold  was  the  criterion,  but  since  that  time  the  Supreme  Court  has 
held  greenbacks  to  be  a  legal  tender,  and  as  that  constitutes  the 
principal  currency,  and  at  the  time  of  the  contract  was  made  was 
the  only  currency  in  circulation  here,  it  is  now  proper  to  adopt  that 
basis. 

The  evidence  as  to  the  value  of  Confederate  money  was  conflict- 
ing, and  as  there  was  some  evidence  to  support  the  finding  of  the 
jury  this  court  cannot  interfere  to  grant  a  new  trial  on  that  ground, 
although  the  verdict  seems  to  be  against  the  weight  of  the  evidence. 

Of  course,  if,  as  we  have  already  intimated,  the  appellant  was  only 
entitled  to  recover  the  value  of  the  Confederate  notes  loaned,  the  an- 
swer setting  up  the  fact  that  such  notes  were  the  only  consideration 
for  the  note  sued  on  was  good,  and  the  motion  for  judgment  non 
obstante  veredicto  was  properly  overruled. 

The  notice  of  a  willingness  to  allow  judgment  to  go  was  in  con- 
formity to  the  statute,  and  the  judgment  in  favor  of  the  defendant 
for  his  costs  thereafter  expended  was  proper. 

Perceiving  no  error  in  the  judgment  the  same  is  affirmed. 

Porter  &  Wallace,  /.  W.  Lewis,  for  appellant. 

D.  L.  Thornton,  for  appellee. 
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James  D.  Cole  v .  Benjamin  Rhor. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 62.] 

Homestead  Exemption. 

There  is  no  remainder  in  a  homestead  that  can  be  sold  while  the 
debtor  is  living. 

Sale  of  Homestead. 

Where  a  defendant  is  entitled  to  a  homestead  the  officer  holding 
an  execution  has  no  right  to  sell  the  property  without  setting  apart 
the  defendant's  homestead.  The  purchaser  at  such  a  sale  takes  the 
property  subject  to  the  homestead,  and  as  to  the  extent  of  its  value 
he  acquires  no  title. 

APPEAL  FROM  HARDIN  CIRCUIT  COURT. 

June  1,  1880. 

Opinion  by  Judge  Pryor: 

In  this  case,  while  the  proof  may  not  be  altogether  satisfactory 
as  to  the  intention  of  the  appellant  when  leaving  his  residence,  still, 
as  the  evidence  is  conflicting  as  to  his  purpose  to  abandon  it,  the 
chancellor  acted  properly  in  adjudging  that  he  was  entitled  to  a 
homestead.  The  officer  had  no  right  to  sell  under  the  execution 
without  setting  apart  his  homestead,  and  the  sale  passed  no  interest 
in  remainder  to  the  purchaser.  He  certainly  takes  the  property  sub- 
ject to  the  homestead,  and  as  to  that  or  to  the  extent  of  its  value  he 
acquired  no  title  whatever.  The  proof  showing  that  the  property 
was  worth  less  than  $1,000,  no  right  was  acquired  by  the  appellee. 
There  is  no  remainder  in  a  homestead  that  can  be  sold  while  the 
debtor  is  living. 

The  judgment,  therefore,  determining  that  the  purchaser  held  the 
property  in  remainder,  is  reversed  and  cause  remanded  with  direc- 
tions to  set  aside  the  sale.  If  the  property  can  be  divided  the  sheriff 
or  commissioner  should  allot  to  the  appellant  his  homestead  and  sell 
the  balance,  or,  if  indivisible,  sell  the  whole  lot  and  pay  to  the  appel- 
lant $1,000. 

Judgment  reversed  and  cause  remanded  for  further  proceedings 
consistent  with  this  opinion. 

Wilson  &  Hobson,  Hays  &  Bush,  for  appellant. 

James  Montgomery,  for  appellee. 

[Cited,  Louisville  Fertilizer  Co.  v.  Lorton,  33  Ky.  U  676, 110  S.  W.  870.1 
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Charles  M.  Talbott  v.  C.  P.  Talbott. 

[Abstract  Kentucky  Law  Reporter,  VoL  1 — 64.] 

Construction  of  Will — Residuary  Clauses. 

When  in  a  will  after  naming  specific  legacies  it  is  provided  that 
"Whatever  is  left  of  my  estate  after  deducting  the  $6,000,  given  for 
the  use  of  William  and  the  devise  to  sue  Talbott,  C.  P.  Talbott  and 
Fanny  Lymington,  and  the  payment  of  my  debts,  shall  go  to  my 
son,  Chas.  H.  Talbott/'  it  is  held  to  mean  that  it  was  intended  to 
embrace  in  such  residuary  clause  such  estate  as  had  not  already  been 
mentioned  in  the  will,  and  that  where  one  of  said  legatees  dies  before 
the  testator,  as  to  the  property  set  apart  for  him  in  the  will  the 
testator  died  intestate. 

APPEAL    FROM    BOYLE    CIRCUIT    COURT. 

June  1,  1880. 

Opinion  by  Judge  Cofer  : 

After  setting  apart  the  fund  intended  for  the  use  of  his  son,  Will- 
iam B.,  and  making  a  devise  to  his  granddaughter-in-law,  his  grand- 
son and  his  wife's  granddaughter,  the  testator  declares  that  what- 
ever is  left  of  his  estate  after  these  legacies  are  satisfied  shall  go  to 
the  appellant. 

From  a  careful  reading  and  study  of  the  whole  will  it  seems  to 
us  that  the  testator  had  in  his  mind,  when  he  wrote  the  residuary 
clause,  only  that  part  of  his  estate  included  in  the  special  legacies, 
and  that  he  used  the  word  "satisfied"  to  convey  the  same  meaning 
that  would  have  been  conveyed  if  he  had  said  "Whatever  is  left  of 
my  estate  after  deducting  the  $6,000  given  for  the  use  of  William 
and  the  devise  to  Sue  Talbott,  C.  P.  Talbott  and  Fanny  Lymington, 
and  the  payment  of  my  debts,  shall  go  to  my  son,  Chas.  H.  Talbott." 

These  legacies  had  been  carved  out  of  the  estate  before  he  came 
to  write  the  residuary  clause,  and  he  no  longer  regarded  them  as  a 
part  of  his  estate.  In  one  sense  the  legacy  for  the  support  of  Will- 
iam was  satisfied  when  he  died  without  heirs  of  his  body,  but  in  an- 
other sense  it  was  satisfied  when  the  amount  was  set  apart  or  de- 
ducted from  the  residue  of  the  estate,  and  we  are  satisfied  that  the 
testator  meant  the  same  thing  as  if  he  had  said  that  all  his  estate 
except  the  amount  of  these  legacies  should  go  to  Charles. 

If  it  had  been  his  purpose  to  give  to  Charles  the  sum  bequeathed 
for  the  use  of  William  that  purpose  could  and  most  likely  would 
have  been  clearly  expressed.    He  most  likely  would  have  said,  "If 
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said  son  William  shall  die  without  heirs  of  his  own  body,  then  this 
provision  shall  go  to  my  son  Charles/'  instead  of  saying,  it  shall 
"fall  back  to  my  estate."  It  was  certainly  not  only  an  unnecessary 
but  an  awkward  circumlocution  to  direct  the  legacy  to  fall  back  to 
his  estate  if  it  was  his  intention  to  give  it  to  Charles.  The  fund  was 
placed  in  the  hands  of  Charles  to  be  held  by  him  as  trustee  for  Will- 
iam until  the  latter's  death. 

If  William  left  heirs  of  his  body  the  fund  was  to  be  paid  to  them, 
and  if  the  intention  of  the  testator  was  that  in  the  event  William  left 
no  such  heirs  Charles  was  to  take  it,  it  would  at  once  have  occurred 
to  the  testator  to  say  so,  instead  of  first  remanding  it  to  his  estate 
and  then  giving  it  to  Charles  by  a  separate  clause. 

The  most  natural  and  consistent  interpretation  of  the  residuary 
clause  is  that  it  was  intended  to  embrace  only  such  estate  as  had  not 
already  been  mentioned  in  the  will;  and  to  construe  it  to  embrace 
alike  the  legacy  for  the  use  of  William  and  the  land  devised  to  Mrs. 
Sue  Talbott,  in  case  of  her  death  without  children,  would,  we  think, 
be  to  strain  the  language  beyond  its  natural  import,  which  will  not 
be  done  even  for  the  purpose  of  preventing  partial  intestacy. 

The  law  gives  the  surplus  estate  of  deceased  persons  to  those  who 
are  heirs  or  distributees,  and  while  it  does  not  favor  a  construction 
which  leaves  a  part  of  the  testator's  estate  undisposed  of  this  can 
only  be  avoided  when  the  court  can  find  in  the  will  language  which 
in  view  of  the  whole  will  is  sufficient  to  dispose  of  the  whole  estate. 

This  we  do  not  find  in  this  will,  and  the  judgment  must  be 
affirmed. 
John  Cowan,  Van  Winkle  &  Rodes,  for  appellant. 
R.  P.  Jacobs,  for  appellee. 


A.  H.  Thomas,  et  al.,  v.  James  McGuire. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 65.] 

Rights  of  a  Licensee. 

A  contract  not  in  the  nature  of  a  lease,  but  In  the  nature  of  a 
license,  Imports  trust  and  confidence  in  the  exercise  of  rights  by  the 
licensee,  and  such  rights  cannot  be  delegated  or  assigned  as  in  case 
of  an  ordinary  lease. 

Admissibility  of  Evidence. 

Where  a  contract  is  not  a  lease,  but  amounts  to  a  license,  and  is 
therefore  not  assignable,  there  is  no  error  In  the  court's  refusal  to 
allow  proof  of  the  assignments  of  such  contract. 
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APPEAL  FROM  LEE  CIRCUIT  COURT. 

June  1,  1880. 

Opinion  by  Judge  Hines  : 

The  contract  between  appellee  and  G.  W.  Webb  is  not  in  the  na- 
ture of  a  lease  which  would  authorize  the  lessee  to  sublet,  but  a  coo- 
tract  in  the  nature  of  a  license  to  Webb  to  enter  upon  the  land  and, 
in  conjunction  with  appellee  in  the  character  of  a  partner,  to  do 
certain  things.     It  imports  trust  and  confidence  in  the  exercise  of 
rights  by  Webb  that  cannot  be  delegated,  as  in  the  case  of  an  ordi- 
nary lease  for  years  when  the  owner  of  the  realty  parts  with  the 
whole  interest  for  a  time  certain.    There  was,  therefore,  no  error  in 
refusing  to  allow  appellants  to  prove  the  assignments  to  the  several 
defendants  of  the  contract  made  by  appellee  with  Webb;  nor  was 
there  any  error  in  refusing  the  evidence  of  Pryse  because  it  would 
in  effect  contradict  the  written  terms  of  the  contract  between  appel- 
lee and  Webb  without  any  allegation  of  fraud  or  mistake. 

There  is  error,  however,  in  the  instructions  given  by  the  court  be- 
low. The  effect  of  these  instructions  is  to  make  each  and  all  of  the 
defendants  responsible  for  the  trespass  of  the  others  with  which  they 
had  no  connection.  The  evidence  in  this  case  shows  that  in  the  tres- 
passes committed  by  some  of  these  appellants  there  was  no  participa- 
tion by  others,  no  conspiracy,  no  advising  or  encouraging,  and  no 
ratification.  Without  some  of  these  elements  there  can  be  no  joint 
liability.  A  joint  liability  necessarily  imports  a  joint  wrong.  This 
is  ignored  by  the  instructions  given,  and  this  fact  necessarily  ren- 
dered the  instructions  detrimental  to  all  by  misleading  the  jury. 

Wherefore  the  judgment  is  reversed  and  cause  remanded  with 
directions  for  further  proceedings. 

H.  C.  Lilly,  for  appellants.     William  Lindsay,  for  appellee. 


M.  E.  Spray  v.  John  Wright. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 67.] 

Homestead  Exemption. 

A  petition  of  a  married  woman,  not  showing  that  she  and  her 
husband  were  occupants  and  owners  of  the  house  and  lot  and  house- 
keepers with  a  family  prior  to  the  creation  of  the  debt  for  which  the 
property  was  subjected,  fails  to  state  a  cause  of  action  on  a  claim 
of  a  homestead  exemption. 
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APPEAL  FROM  DAVIESS  CIRCUIT  COURT. 

June  1,  1880. 

Opinion  by  Judge  Hines  : 

The  petition  sets  up  no  claim  of  title  in  appellant  to  the  property 

in  controversy,  except  the  claim  of  homestead  as  the  wife  of  A. 

Spray.     She  alleges  that  "her  husband,  A.  Spray,  is  now  and  was 

at  and  before  said  suit  was  brought,  and  ever  since  has  been,  a  bona 

fide  housekeeper  with  a  family,  and  this  plaintiff  has  occupied  said 

premises  as  a  place  of  residence  with  her  said  husband."    To  this 

there  is  a  denial  that  appellant  was  a  housekeeper,  but  no  specific 

denial  that  A.  Spray  was  a  housekeeper.    Without  proof  and  on  the 

face  of  the  pleadings  the  court  dissolved  the  injunction  previously 

granted  and  dismissed  the  petition. 

Without  regard  to  the  answer  the  judgment  of  the  court  was  cor- 
rect.    The  petition  does  not  show  that  appellant  and  her  husband 
were  occupants  and  owners  of  the  house  and  lot  and  housekeepers 
with  a  family  prior  to  the  creation  of  the  debt  for  which  the  prop- 
erty was  subjected.    Besides,  the  denial  that  appellant  was  a  house- 
keeper with  a  family  was  a  substantial  denial  that  her  husband  was 
a  housekeeper  with  a  family.    If  appellant  objected  to  the  form  of 
the  denial  she  should  have  moved  the  court  to  cause  appellee  to 
make  it  more  specific ;  but  the  parties  having  manifestly  treated  the 
answer  as  a  denial  of  the  material  allegations  of  the  petition,  and  it 
also  being  manifest  that  substantial  justice  has  been  attained,  the 
judgment  is  affirmed. 
Little  &  Slack,  for  appellant. 
Owen  &  Ellis,  G.  W.  Ray,  for  appellee. 


J.  B.  Carran,  et  al.,  v.  Josephine  Mitchell. 
[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 68.] 

Husband  and  Wife. 

Personal  property  of  the  wife  reduced  to  possession  by  the  husband 
belongs  to  him,  and  a  contract  between  a  husband  and  wife  by  which 
property  Is  settled  upon  her  is  void,  and  cannot  be  upheld  as  against 
creditors  in  a  common-law  court.  Even  in  equity  such  contracts  are 
upheld  only  where  the  evidence  is  clear  as  to  the  agreement,  and  the 
rights  of  creditors  are  protected. 
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APPEAL  FROM  OHIO  CIRCUIT  COURT. 

June  1,  1880. 

Opinion  by  Judge  Hines  : 

Jn  this  case  the  personal  property  claimed  by  the  wife  of  Mitchell 
appears  to  have  been  coming  to  her  from  her  father's  estate  at  the 
time  of  her  marriage,  and  if  it  had  been  in  her  possession  would 
have  vested  in  the  husband.    But,  being  in  the  hands  of  the  adminis- 
trator of  the  estate  of  the  wife's  father,  it  was  subject  to  her  equity 
to  a  settlement  out  of  it,  which  equity  could  only  be  enforced  by  pro- 
ceedings in  the  proper  tribunal  before  reduction  to  possession  by  the 
husband.    In  this  interval  the  property  might  have  been  set  aside  to 
the  wife,  and  in  general  a  court  of  equity  will  treat  an  agreement 
between  husband  and  wife,  by  which  property  is  settled  upon  her, 
as  binding,  when  the  same  court  would  have  made  a  like  disposition 
of  the  property. 

But  this  is  not  the  province  of  a  common-law  court.  At  law  such 
contracts  between  husband  and  wife  are  void,  and  in  a  common-law 
court  cannot  be  upheld  as  against  creditors.  Even  in  equity  they 
will  be  upheld  only  where  the  evidence  is  clear  as  to  the  agreement, 
and  when  the  rights  of  creditors  are  protected.  Whatever  might  be 
the  view  of  a  chancellor  upon  the  facts  of  this  case  when  presented 
in  a  proper  proceeding  it  is  clear  that  the  common-law  court  had  no 
power  to  adjudge  the  property  to  be  in  the  wife.  Campbell  v.  Gal- 
breath,  12  Bush  461 ;  Garrett  v.  Gault,  13  B.  Mon.  378;  Bishop  on 
the  Law  of  Married  Women,  Sec.  627. 

Wherefore  the  judgment  is  reversed  and  cause  remanded  with 
directions  to  dismiss  the  petition. 

McHenry  &  Hill,  for  appellants. 


George  Boheim  v.  M.  Huntziker. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 61.] 

Suit  to  Set  Aside  Conveyance. 

Where  a  conveyance  is  not  shown  to  have  been  made  for  a  pre- 
existing debt,  but  the  consideration  seems  to  have  been  for  cash,  it 
will  not  be  set  aside  at  the  instance  of  creditors. 

APPEAL  FROM  LOUISVILLE  CHANCERY  COURT. 

June  3,  1880. 
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Opinion  by  Judge  Cofer  : 

In  whatever  aspect  the  appellant's  claim  may  be  considered  we 
think  he  has  failed  to  manifest  a  right  to  subject  the  property  in 
question. 

There  is  no  foundation  laid  in  the  pleadings,  nor  is  there  any  evi- 
dence upon  which  the  sale  of  the  lot  to  appellee  could  be  brought 
within  the  provisions  of  Art.  2,  Chap.  44,  Gen.  Stat. 

It  is  not  alleged  that  the  consideration  for  the  conveyance,  or  any 
part  of  it,  was  an  antecedent  debt  due  to  the  grantee  or  to  any  one 
else.     The  allegation  is  that  Mrs.  Boheim  was  indebted  in  some 
small  sum  to  her  father,  and  in  another  small  sum  to  her  brother; 
that,  while  she  had  not  more  than  enough  property  to  pay  her  fu- 
neral expenses,  for  a  pretended  consideration  of  $800,  said  to  be 
paid  in  cash,  she  made  and  delivered  a  deed  of  sale  of  the  lot.    It  is 
not  alleged,  and  cannot  be  safely  inferred  from  anything  that  is  al- 
leged, that  the  two  small  debts  referred  to  were  the  consideration 
or  even  a  part  of  the  consideration  for  the  conveyance.    The  only 
language  used  which  in  any  way  tends  to  impeach  the  consideration 
or  the  legality  of  the  deed  is  the  expression  "pretended  considera- 
tion", which  is  not  sufficient.    But  if  it  were  there  is  no  evidence  to 
show  that  the  alleged  indebtedness  to  her  father  and  brother  con- 
stituted any  part  of  the  consideration  for  the  conveyance. 

No  doubt  the  will  made  the  testator's  debts  a  charge  upon  his 
estate.  But  that  is  not  enough  to  entitle  the  appellant  to  subject  it 
in  the  hands  of  the  appellee  to  the  payment  of  his  debt.  The  appel- 
lee has  a  deed,  and  neither  its  consideration  nor  the  bona  fides  of  the 
transaction  have  been  impeached.  The  appellants  rely  alone  upon  the 
lien  created  by  the  will,  the  alleged  knowledge  of  the  grantee  of  the 
existence  of  his  debt,  and  a  misappropriation  of  the  purchase-money 
by  receiving  the  conveyance  in  satisfaction  of  the  individual  indebt- 
edness of  Mrs.  Boheim. 

It  is  denied  in  the  answer  that  the  grantee  had  any  knowledge  of 
the  existence  of  the  debts,  and  there  is  no  evidence  that  he  had,  and 
it  is  not  shown  that  he  participated  in  any  misappropriation  of  the 
purchase-money,  for,  as  already  suggested,  there  is  no  evidence  that 
the  convevance  was  made  in  consideration  of  her  individual  indebt- 
edness.  As  without  such  notice  or  participation  in  the  misappropri- 
ation of  the  purchase-money  the  land  cannot  be  subjected  in  his 
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hands,  the  appellant  must  fail  on  this  point  also.    Sec.  22,  Chap.  113, 
Gen  Stat. 

Wherefore  the  judgment  is  affirmed. 

L.  W.  Dembits,  for  appellant    M.A.&D.A.  Sachs,  for  appellee. 


C.  Crooks  &  Co.,  et  al.,  v.  William  R.  Dillion. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 62.] 

Instructions. 

There  must  be  both  an  objection  and  an  exception  to  an  instruc- 
tion given  by  the  trial  court  before  the  Court  of  Appeals  can  consider 
it  to  determine  whether  it  is  erroneous. 

Incompetent  Witnesses. 

Where  at  a  trial  under  the  provisions  of  the  statute  the  witnesses 
were  excluded  from  the  courtroom,  each  party  giving  a  list  of  his  wit- 
nesses, a  witness  not  excluded  from  the  courtroom  is  not  competent 
to  testify. 

APPEAL  FROM  ROCKCASTLE  CIRCUIT  COURT. 

June  3,  1880. 

Opinion  by  Judge  Pryor: 

While  doubts  may  well  be  entertained  as  to  the  identity  of  the 
bill  of  exceptions  filed  in  the  court  below,  we  are  not  inclined  to  the 
conclusion  that  the  legislation  with  reference  to  the  filing  or  prep- 
aration of  a  bill  of  exceptions  can  apply  only  to  cases  tried  and  de- 
termined after  the  passage  of  the  act. 

It  was  designed  as  a  curative  statute,  and  to  remedy  a  defect  in 
the  law  calculated  to  deprive  litigants  of  valuable  rights  upon  a  mere 
technicality.  We  shall  proceed,  therefore,  to  consider  the  case  upon 
its  merits.  The  instructions  given  for  the  plaintiff  (appellee)  are 
somewhat  confused,  and,  in  a  case  where  injustice  has  been  done 
the  defendants  (appellants)  by  the  verdict,  the  court  would  reverse 
for  the  reasons  that  such  instructions  are  calculated  to  mislead  a 
jury,  but  in  this  case  there  was  no  objection  to  any  instruction  asked 
for  by  the  appellee,  and  an  exception  reserved  only  as  to  the  error 
complained  of.  There  must  be  both  an  objection  and  an  exception, 
and,  the  appellants  having  failed  to  make  an  objection,  the  instruc- 
tions given  for  the  appellee  cannot  be  considered. 

We  perceive  no  objections  to  the  instructions  given  by  the  court 
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for  the  defendant,  or  to  the  addition  made  to  them  by  the  court  when 
offered  by  the  appellants.    As  to  instruction  No.  8,  even  if  it  should 
have  been  given  to  the  jury,  there  is  no  evidence  conducing  to  show 
that  any  improvements  were  made  after  the  notice  given  by  the  ap- 
pellants to  the  appellee  that  the  latter  could  no  longer  use  the  switch. 
The  amount  of  damages  sustained  by  the  appellee  is  not  questioned 
by  the  appellants,  except  in  their  answer  denying  the  existence  of 
any  contract  between  the  parties.     The  improvements  or  labor  of 
the  appellee  on  the  mines  or  leased  property  were  certainly  of  great 
value,  and  when  deprived  of  the  use  of  the  switch  rendered  them 
valueless  to  the  appellee.     The  appellee  swears  that  after  the  con- 
tract he   expended  near  $1,000  in  repairing  the  tramway,  erected 
buildings  of  value,  made  excavations,  and  other  improvements  caus- 
ing a  large  expenditure  of  money.    The  fact  of  the  expenditures  in- 
curred and  improvements  made  is  not  attempted  to  be  controverted 
by  any  proof  on  the  part  of  the  appellants,  the  latter  relying  almost 
entirely  upon  that  part  of  the   defense  in  which  it  is  alleged  that  no 
contract  was  ever  made  between  the  parties ;  and  certainly  if  a  con- 
tract was  made  its  violation  has  resulted  in  pecuniary  ruin  to  the  ap- 
pellee. 

The  switch  constructed  by  the  appellants,  as  they  prove,  was  at 
a  heavy  expenditure,  and  the  fact  that  the  appellee  was  in  no  pe- 
cuniary condition  to  construct  one  himself  is  persuasive  of  the  fact 
that  he  would  not  have  invested  his  all  in  improving  the  mines  or 
the  leased  estate,  without  making  some  contracts  with  the  appellant 
by  which  he  could  get  his  coal  to  market.  The  appellee  swears  that 
a  contract  was  made  between  himself  and  the  appellants,  and  he 
gives  the  terms  of  the  contract  and  the  consideration  he  was  to  pay. 
The  entries  on  the  books  of  the  appellants  corroborate  the  statement 
made  by  the  appellee,  in  showing  that  he  had  made  the  payments 
as  the  contract  required. 

He  is  also  sustained  by  the  testimony  of  Luke  Jones,  who  testifies, 
as  a  fair,  disinterested  and  intelligent  witness,  to  the  effect  that  the 
contract  was  as  the  appellee  states  it  to  have  been;  that  he  never 
heard  the  right  of  Dillion  questioned  until  he  refused  to  join  the 
coal  ring ;  that  one  of  the  defendants  said  to  this  witness  that  the 
others  wanted  him  to  sign  a  notice  to  Dillion  that  he  could  ship  no 
longer  on  the  road,  and  he  declined  to  sign  it  because  he  did  not 
want  to  injure  Dillion,  and  the  latter  had  the  right  to  ship  coal  over 
the  switch.    Crook  expressed  the  opinion  that  if  Dillion  was  stopped 
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it  would  break  him  up.    Crook  denies  such  a  conversation,  but  Jones 
was  at  the  time  acting  as  agent  for  the  company  and  was  requested 
to  give  the  notice,  and  we  see  no  reason  for  discrediting  his  state- 
ment.    These  witnesses  were  all  before  the  jury.     Many  of  them 
testified  in  person,  and  while  the  plaintiff  and  his  witnesess,  or  rather 
their  statements,  have  been  flatly  contradicted  by  the  appellants  and 
their  witnesses,  it  was  the  province  of  the  jury  to  determine  the 
credibility  of  the  witnesses  and  to  pass  upon  the  questions  of  fact 
about  which  there  was  such  a  contrariety  of  testimony.    If  the  con- 
tract was  made  as  is  alleged  by  the  appellee  the  injury  resulting  by 
depriving  him  of  the  use  of  the  switch  has  not  been  exaggerated 
in  its  effects  by  the  verdict  of  the  jury.    It  made  his  possession  value- 
less except  the  land  itself,  and  wrecked  an  enterprise  that  might 
have  contributed  to  increase  largely  the  value  of  the  small  estate 
owned  by  the  appellee. 

While  such  a  speculative  inquiry  could  not  have  been  indulged  in 
by  the  jury,  and  should  not  have  entered  into  the  consideration  of 
the  question  as  to  the  damages  sustained,  the  plaintiff,  appellee,  was 
certainly  entitled  to  recover  the  value  of  his  expenditures  and  im- 
provements that  would  not  have  been  made  on  the  property  but  for 
the  contract,  and  the  value  of  which  has  been  lost  to  the  appellee  by 
reason  of  its  breach  by  the  appellants.     We  think  the  proof  de- 
velops the  fact  that  this  breach  of  the  contract  was  caused  by  the 
refusal  of  the  appellee  to  enter  into  an  arrangement  with  the  appel- 
lants by  which  they  were  to  mutually  agree  as  to  the  price  of  coal 
and  act  in  harmony,  the  one  with  the  other.    Such  a  contract,  in  our 
opinion,  was  made  as  is  alleged,  and  we  are  not  disposed  to  adjudge 
that  the  damages  awarded  are  excessive. 

It  is  also  assigned  for  error  that  the  court  erred  in  excluding  the 
testimony  of  Mrs.  Mullins,  or  rather  in  refusing  to  permit  her  to  be 
examined  as  a  witness.  When  the  case  was  called  the  witness,  under 
the  provisions  of  the  code,  was  excluded  from  the  courtroom,  each 
party  giving  a  list  of  his  witnesses.  The  husband  of  the  witness  had 
been  examined  by  the  defendants,  and  both  the  husband  and  wife,  or 
the  wife,  lived  at  the  house  of  one  of  the  defendants.  She  was  called 
to  make  a  statement  contradicting  the  appellee  when  no  foundation 
was  hid  for  it,  and  also  to  be  examined  in  chief  when  appellants 
must  have  known,  or  could  easily  have  discovered,  what  she  would 
prove  before  the  trial  began. 

Her  testimony  was  incompetent,  however,  for  the  reason  that  no 
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foundation  had  been  laid  for  attacking  the  appellee  by  the  witness. 
Nor  was  the  exclusion  of  the  testimony  of  the  defendant,  Davis, 
erroneous.     He  should  have  been  first  examined  as  required  by  the 
code,  and,  besides,  a  part  of  his  deposition  was  read,  and  in  our 
opinion  the  exclusion  of  his  testimony  could  not  have  changed  the 
result.     As  to  the  exceptions  to  the  testimony,  showing  the  improve- 
ments and  their  value  made  before  the  contract  was  entered  into, 
they  were  properly  disregarded.  It  was  necessary  to  have  this  proof 
in  order  to  show  what  improvements  had  been  made  subsequent  to 
that  time,  and,  besides,  the  court  expressly  told  the  jury  that  the 
appellee  was  not  entitled  to  recover  by  reason  of  any  improvement 
made  before  the  contract  was  entered  into.    Other  exceptions  were 
taken  not  necessary  to  notice,  as  in  our  opinion  they  did  not,  if  the 
error  complained  of  existed,  affect  the  substantial  rights  of  the  ap- 
pellants. 
The  judgment  below  is  therefore  affirmed. 
Smith  &  Little,  for  appellants. 
R.  M.  &  W.  O.  Bradley,  W.  P.  D.  Bush,  W.  G.  West,  for  appellee. 


Martin  Mayher  v.  City  of  Lexington. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 68. 
Reported  in  full,  8  Ky.  L.  138.] 

Validity  of  City  Ordinance. 

The  power  to  pass  an  ordinance  to  license  and  exact  an  annual  tax 
from  venders  of  milk  using  a  milk  wagon  or  other  vehicle  for  deliver- 
ing their  milk  to  customers  in  a  city  must  be  derived  from  a  direct 
legislative  grant;  and  the  city  of  "Lexington,  not  having  received  such 
a  grant,  has  no  power  to  pass  such  an  ordinance. 

APPEAL  FROM  FAYETTE  CIRCUIT  COURT. 

June  3,  1880. 

Opinion  by  Judge  Hines: 

The  only  question  presented  on  this  appeal  is  whether  the  follow- 
ing ordinance  of  the  city  of  Lexington  is  valid : 

"That  venders  of  milk  who  use  a  milk-wagon  or  other  vehicle  for 
delivering  their  milk  to  their  purchasing  customers  in  the  city  of 
Lexington  shall  pay  in  advance  to  the  treasurer  an  annual  tax  of  $10 
for  each  wagon  or  other  vehicle  so  used." 

There  is  no  brief  for  appellee,  but,  from  an  inspection  of  the  char- 
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ter  approved  February  16,  1867,  it  appears  that  if  there  is  power  to 
pass  such  an  ordinance  it  must  be  found  in  Sections  16,  18  or  55. 
Section  16  applies  only  to  licenses  to  certain  business  houses,  and 
Section  18  to  licenses  for  vehicles  used  or  run  for  hire.    Appellant 
does  not  appear  to  come  under  either  of  these  heads.    The  license 
required  of  him  by  the  court  below  is  not  for  transacting  any  busi- 
ness specified  in  Section  16;  nor  is  the  vehicle  used  by  appellant  used 
for  hire  so  as  to  be  covered  by  Section  18.    Section  55  is,  in  effect* 
what  is  usually  denominated  the  "general  welfare  clause,"  and  clear- 
ly does  not  confer  power  on  the  city  council  to  pass  such  an  ordi- 
nance.   The  power  to  pass  such  an  ordinance  must  come  from  a  di- 
rect grant.    Cooley  on  Taxation,  408 ;  Kniper  v.  City  of  Louisville, 
7  Bush  599;  Commonwealth  v.  Voorhies,  12  B.  Mon.  361;  Dillon 
on  Municipal  Corporations,  Sees.  250  and  605. 

Judgment  reversed  and  cause  remanded  with  directions  for  fur- 
ther proceedings. 

Houston  &  Mulligan,  for  appellant.     T.  N.  Allen,  for  appellees. 


Robert  M.  Meredith,  et  al.,  v.  G.  W.  Barrows,  et.  al. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 68,  as  Meredith  v.  Barron. 

Later  reported  in  2  Ky.  L.  208.] 

Frankfort  Lottery  Grant. 

The  statute  empowers  the  city  council  of  Frankfort  to  devise  a  lot- 
tery scheme  and  sell  it  when  devised.  The  scheme  devised  was  to 
draw  on  the  ternary  plan,  and  holders  of  any  of  these  classes  have  no 
right  to  draw  a  single  number  lottery;  and  the  sureties  of  the  oper- 
ator of  such  lottery  cannot  be  liable  for  prizes  sold  by  him  or  any  one 
else,  if  such  prizes  be  sold  in  a  single  number  lottery. 

APPEAL  FROM  CAMPBELL  CHANCERY  COURT. 

June  3,  1880. 

Opinion  by  Judge  Cofer  : 

As  the  sureties  of  Stewart,  the  appellants  cannot  in  any  event  be 
liable  for  prizes  sold  by  him  or  any  one  else,  whether  claiming  to 
operate  under  the  Frankfort  grant  or  not,  if  such  prizes  be  sold  in 
a  single  number  lottery.  The  statute  empowers  the  city  council  to 
devise  a  scheme  and  to  sell  the  scheme  so  devised.  The  scheme  was 
devised,  and  as  devised  was  to  be  drawn  on  the  ternary  plan,  and 
holders  of  any  of  these  classes  have  no  more  right  to  draw  a  single 
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number  lottery  than  if  no  lottery  franchise  had  been  granted.  Con- 
sequently the  alleged  drawings  by  Barrows  of  single  number  lot- 
teries are  illegal,  and  cannot  impose  upon  the  appellants  any  liabil- 
ity whatever,  and  as  they  do  not  claim  any  interest  in  the  matter 
except  to  protect  themselves1  against  being  held  liable  on  the  bond  of 
Stewart  for  prizes  sold  by  Barrows,  their  petition  was  properly  dis- 
missed. If  Barrows  were  operating  a  lottery  in  conformity  to  the 
scheme  devised  by  the  council,  and  claiming  to  have  a  right  to  do 
so  as  the  owner  of  a  few  of  the  classes  of  that  scheme,  then  the  ap- 
pellants might  have  a  right  to  enjoin  them,  if,  as  matter  of  law,  only 
one  lottery  can  be  operated  under  the  grant. 

Simmons  and  Dickinson  discontinued  their  cross-petition  and  are 
not  complaining  of  the  judgment.  It  would  be  improper  to  express 
any  opinion  of  the  question  whether  the  sale  of  a  designated  num- 
ber of  classes  to  each  of  several  persons  vests  in  each  a  right  to  have 
a  distinct  and  separate  drawing,  or  whether  the  right  to  operate  a 
lottery  is  not  an  entirety  under  which  the  owners  of  classes  have  col- 
lectively the  right  to  operate  for  their  joint  benefit  according  to  the 
proportion  which  the  classes  owned  by  each  bears  to  the  whole  num- 
ber of  classes  in  the  scheme. 

Judgment  affirmed. 

D.  W.  Lindsay,  J.  G.  Carlisle,  for  appellants. 

P.  B.  Muir,  F.  At.  Webster,  for  appellees. 
[Cited  in  Lawrence  v.  Simmons,  10  Ky.  L.  347,  9  S.  W.  163, 1LR.A.  172.] 


George  Bidwell  v.  J.  W.  Jean. 

a 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 61.] 

Pleading  Pendency  of  Appeal  and  Supersedeas. 

By  failing  to  plead  the  pendency  of  the  appeal  and  supersedeas  one 
waives  all  advantage  he  might  otherwise  have  derived  from  the  super- 
sedeas. 

APPEAL  FROM  LOUISVILLE  CHANCERY  COURT. 

June  3,  1880. 

Opinion  by  Judge  Cofer  : 

Conceding  that  the  suits  brought  pending  the  appeal  were  a  viola- 
tion of  the  writ  of  supersedeas  and  a  contempt  of  court,  still,  that 
cannot  affect  the  validity  of  the  judgments  and  sales.  By  failing  to 
plead  the  pendency  of  the  appeal   and   supersedeas   the   appellant 
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waived  all  advantage  he  might  otherwise  have  derived  from  the 
supersedeas,  and  cannot  now  set  it  up  to  affect  proceedings  to  which 
he  failed  to  make  defense. 

By  permitting  the  judgments  to  be  rendered  and  the  sales  to  be 
made  and  confirmed  without  objection'  he  became  a  party  to  the 
sales,  and  is  as  much  bound  by  them,  until  they  are  set  aside  by  a 
direct  proceeding,  as  if  he  had  made  them  himself.    Before  the  judg- 
ment pursuant  to  the  mandate  of  this  court  was  entered  he  had  been 
divested  of  all  title  to  and  interest  in  the  land  as  completely  as  if 
he  had  sold  and  conveyed  it  away,  and  on  the  facts  as  they  really 
existed  he  had  no  right  to  a  deed ;  but  the  judgment  for  it  was  a 
cloud  upon  the  title  and  a  menace  to  the  appellee,  which  he  had  a 
right  to  have  removed,  and  it  was  not  the  less  so  because  the  appel- 
lant may  not  have  had  any  purpose  to  enforce  the  judgment 

That  he  had  a  right  upon  the  face  of  the  record  to  enforce  the 
judgment  gave  the  appellee  a  right  to  institute  this  suit,  and  con- 
ceding that  the  disavowal  in  the  answer  of  any  purpose  to  enforce 
it  would  have  been  sufficient  to  prevent  him  from  afterward  doing 
so,  he  was  not  prejudiced  by  the  judgment.  A  right  of  action  ex- 
isted independently  of  the  purpose  of  the  appellant  which,  until  de- 
clared in  his  answer,  was  concealed  in  his  own  bosom ;  and  the  fact 
that  he  had  taken  the  judgment  after  all  the  land  had  been  sold 
under  judgments  against  him,  and  after  he  had  been  divested  of  all 
interest  in  the  land,  was  enough  to  warrant  the  appellee  in  believing 
it  would  be  enforced  unless  prevented  by  injunction. 

It  seems  to  us,  therefore,  that  the  judgment  is  right,  and  it  is 
affirmed.  » 

Jas.  S.  Pirtle,  for  appellant.    J.  L.  Clemens,  for  appellee. 


George  W.  White  v.  W.  C.  Tuber,  et  au 
[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 64.] 

Release  of  Sureties. 

Sureties  on  a  note  are  released  where  by  the  agreement  of  the  par- 
ties payment  is  postponed  for  any  length  of  time  without  their  con- 
sent. 

APPEAL  FROM  HARDIN  CIRCUIT  COURT. 

June  3,  1880. 
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Opinion  by  Judge  Pryor  : 

Xo  question  could  well  be  made  as  to  the  liability  of  the  sureties 
of  Coffman  if  the  note  in  controversy  was  the  only  writing  affecting 
the  rights  of  the  parties.  Having  executed  the  note  with  the  power 
on  the  part  of  Coffman,  the  principal  obligor,  to  whom  it  was  de- 
livered in  blank,  to  enable  him  to  raise  or  borrow  money  and  to  fill 
up  the  blanks,  the  lender  would  not  be  required  to  make  inquiry  as 
to  the  nature  of  the  contract  between  Coffman  and  his  sureties,  or 
as  to  the  conditions  upon  which  they  signed  the  blank  paper. 

In  this  case,  however,  when  the  principal  obligor,  Coffman,  ob- 
tained the  bond  and  executed  or  delivered  the  note,  it  was  expressly 
agreed  between  him  and  the  appellant,  and  formed  a  part  of  the 
contract  between  himself  and  Coffman,  to  which  the  sureties  were 
not  parties,  that  if  Coffman  returned  the  bond  within  four  months 
be  would  return  him  the  notes,  Coffman  paying  interest,  etc.    The 
note  upon  which  the  sureties  were  bound  or  had  signed  was  payable 
m  ninety  days ;  and  by  the  agreement  between  Coffman  and  the  ap- 
pellant, made  when  the  note  was  delivered  and  as  a  part  of  the  con- 
tract, it  was  agreed  in  substance  that  the  money  was  not  to  be  col- 
lected until  four  months.    If  the  appellant  had  sued  upon  the  note 
alter  it  became  due,  and  before  the  expiration  of  the  four  months, 
Coffman  could  have  defended  upon  the  idea  that,  having  accepted 
the  bond  as  a  consideration  for  the  notes,  it  was  expressly  agreed  at 
the  time  that  he  was  to  have  four  months  within  which  he  could  re- 
turn the  bond  and  demand  the  notes. 

If  he  had  the  right  to  return  the  bond  and  take  up  the  notes  within 

four  months  he  could  not  be  coerced  into  paying  for  the  bond  until 

that  time  expired.    The  liability  of  the  sureties  was  enlarged  by  this 

additional  agreement,  and  whether  it  had  the  effect,  as  the  matter 

terminated,  to  endanger  their  rights  or  not  is  immaterial ;  if  the  time 

of  payment  was  postponed  for  any  length  of  time  without  the  consent 

of  the  sureties  by  an  additional  agreement  binding  on  White  and 

Coffman  it  released  the  sureties.     The  note,  by  reason  of  the  last 

agreement,  was  not  due  until  four  months;  and  Coffman  agreed  to 

pay  interest  and  White  to  deliver  up  the  notes  if  they  were  tendered 

within  that  time. 

In  this  view  of  the  case  the  judgment  below  must  be  affirmed. 

Brown  &  Chelf,  for  appellant.     Wilson  &  Hobson,  for  appellees. 
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James  S.  Digby  v.  City  Court  of  Newport,  et  al. 

[Kentucky  Law  Reporter,  Vol.  1 — 170. 
Reported  In  full,  8  Ky.  L.  144.] 

Power  of  General  Assembly  to  Create  Courts. 

Section  1,  Art.  4,  of  the  state  constitution,  vests  the  judicial  power 
of  the  state  In  the  Court  of  Appeals,  the  courts  established  by  the 
constitution,  and  such  courts  Inferior  to  the  Supreme  Court  as  the 
general  assembly  may  establish,  and  Implies  that  the  legislature  has 
power  to  establish  all  such  inferior  courts  as  it  may  deem  proper. 

APPEAL  FROM  CAMPBELL  CiKCUIT  COURT. 

1 

June  16,  1880. 

Opinion  by  Judge  Cofer  : 

In  our  opinion  Sec.  38,  Art.  4,  Const,  does  not  relate  to  pohec 
courts.    The  phrase  "municipal  courts"  is,  no  doubt,  broad  enough 
to  include  police  courts ;  but  the  uniform  practice  of  the  general  as- 
sembly, from  the  adoption  of  the  constitution  down  to  the  present 
time,  to  establish  police  courts  in  towns  and  villages  not  entitled  to 
separate  representation,  and  the  recognition  by  the  courts  of  the 
legal  existence  of  police  courts  in  such  towns,  shows  that  this  sec- 
tion has  not  heretofore  been  regarded  as  inhibiting  the  creation  of 
such  courts  in  towns  not  entitled  to  separate  representation.    Many 
such  courts  have  been  established,  and  proceedings  in  one  way  and 
another  have  been  repeatedly  before  this  court,  and  their  legal  ex- 
istence has  not  been  questioned. 

Section  1  of  Art.  4  vests  the  judicial  power  of  the  state  in  the 
Court  of  Appeals,  the  courts  established  by  the  constitution,  and  such 
courts  inferior  to  the  Supreme  Court  as  the  general  assembly  may 
from  time  to  time  establish,  clearly  implying  that  the  legislature  has 
plenary  power  to  establish  such  courts  inferior  to  the  Court  of  Ap- 
peals as  it  may  deem  proper.  And  Section  88  seems  rather  to  be  an 
additional  grant  than  a  limitation  upon  the  power  to  create  courts. 

Nor  do  we  regard  that  part  of  the  act  conferring  civil  jurisdic- 
tion upon  the  city  court  of  Newport  as  void  because  the  subject  of 
the  act  is  not  expressed  in  the  title.  Counsel  concedes  that  the  title 
is  sufficient  to  embrace  so  much  of  the  act  as  creates  a  police  court 
and  gives  it  penal  jurisdiction;  and  we  are  unable  to  see  upon  what 
ground  that  conferring  civil  jurisdiction  is  to  be  rejected. 

The  title  being  sufficient  to  uphold  that  part  of  the  act  creating  the 
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court,  that  part  regulating  its  jurisdiction  would  seem  to  be  so  con- 
nected as  to  be  upheld  also. 

Judgment  affirmed. 

/.  R.  Hallam,  for  appellant.    R.  IV.  Nelson,  for  appellees. 


Newport  Street  R.  Co.  v.  City  of  Newport. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 124.] 

Power  of  City  Over  Its  Streets. 

The  city  does  not  surrender  its  control  over  or  its  right  to  improve 
or  repair  a  street  by  permitting  a  street  railway  to  use  such  street 
with  its  tracks,  and  the  city  may  require  the  street  railway  com- 
pany to  contribute  toward  improving  such  street. 

APPEAL  FROM  'CAMPBELL  CIRCUIT  COURT. 

June  15,  1880. 

Opinion  by  Judge  Pryor: 

The  question  in  this  case  was  decided  on  the  former  appeal,  and 
we  see  no  reason  (if  we  had  the  power)  for  reversing  the  judgment 
rendered.  The  city  does  not  yield  its  control  over  or  the  right  to 
repair  and  improve  a  street,  by  reason  of  a  street  railway  running 
over  it,  and  where  the  city  assumes  the  burden  of  improving  it  is 
just  and  equitable  that  the  company  shall  be  required  to  contribute. 

This  is  no  longer  an  open  question  in  this  case,  and  it  is  needless 
to  discuss  it.  The  instructions  were  proper,  and  certainly  as  favor- 
able to  the  appellant  as  the  facts  authorized. 

Judgment  affirmed. 

F.  M.  Webster,  for  appellant.    A.  T.  Root,  for  appellee. 


Emanuel  Wolfe  v.  William  G.  Stephens,  et  al. 
[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 122.] 

Process  of  Courts  Where  Returnable. 

By  statute  original  process  of  the  circuit,  chancery  or  quarterly 
court  may  be  returnable  either  at  Covington  or  Independence,  when 
the  defendant  directs  its  return  at  the  one  place  or  the  other  and 
when  such  direction  is  given  it  must  be  followed. 
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APPEAL  FROM  KENTON  CHANCERY  COURT. 

June  15, 1880. 

Opinion  by  Judge  Pryor: 

Although  the  act  approved  in  February,  i860,  applies  to  ordinary 
matters,  the  act  of  February  27,  1876,  makes  the  original  process 
of  the  circuit,  chancery  or  quarterly  court  returnable  at  Covington 
or  Independence,  when  the  defendant  elects  to  have  it  returned  at 
the  one  place  or  the  other.    This  election  may  be  by  a  verbal  direc- 
tion, and  when  made  it  is  the  duty  of  the  sheriff  or  officer  having 
the  process  to  make  the  return  as  directed  by  the  defendant.    The 
law  only  applies  to  defendants  living  outside  of  the  city  of  Coving- 
ton, and  by  the  act  of  March  19,  1878,  the  party  must  live  not  only 
outside  the  city,  but  outside  the  first  magisterial  district.    The  act 
approved  in  i860  is  in  effect  repealed  by  the  act  of  1876,  or  its  pro- 
visions enlarged.    In  this  case  the  direction  was  given,  as  the  record 
shows,  and  the  consolidated  causes  should  have  been  transferred  to 
Independence.    There  is  no  escape  from  the  conclusion  reached,  even 
if  the  act  of  March  19,  1878,  has  no  definite  meaning.    This  would 
leave  the  act  of  1876  in  full  force. 

Judgment  reversed  and  cause  remanded  with  directions  to  enter- 
tain the  motion  to  transfer. 

R.  D.  Handy,  for  appellant.    Eginton  &  Gray,  for  appellees. 

[Cited,  Brevard  v.  Stephens,  2  Ky.  L.  227.] 


Emily  C.  Parsons  v.  Charles  W.  Parsons,  et  al. 
F.  G.  Brodie,  et  al.,  v.  Same. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 123.] 

Record  on  Appeal. 

The  Court  of  Appeals  will  determine  causes  on  what  the  record  dis- 
closes, and  cannot  decide  a  case  upon  a  record  made  up  after  the  ap- 
peal is  taken,  on  the  mere  suggestion  of  counsel  that  it  was  a  detective 
record. 

APPEAL  FROM  LOUISVILLE  CHANCERY  COURT. 

June  15,  1880. 

Opinion  by  Judge  Pryor: 

This  case  involves  the  settlement  of  the  estate  of  Charles  B. 
Parsons,  and  is  made  difficult  to  understand  by  reason  of  the  many 
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adverse  claims  on  the  part  of  the  heirs,  and  the  confined  state  of 
the  pleadings.    The  intelligent  report  of  the  commissioners,  however, 
has  enabled  the  chancellor  to  see  the  points  involved,  and  is  the  only 
guide  to  this  court  in  ascertaining  the  alleged  errors  complained  of. 
The  estate  has  certainly  been  recklessly  managed,  causing  its  finan- 
cial ruin  and  a  loss  to  the  widow  of  a  very  handsome  income.    She, 
confiding  in  the  children,  consented  to  a  partition  of  the  estate  and 
looked  alone  to  them  for  the  payment  of  the  debts,  and  their  failure 
to  pay  has  originated  all  this  trouble.    If  her  sons,  or  either  of  them, 
as  her  agents,  have  failed  to  collect  or  pay  over  to  her  the  rents  she 
is  entitled  to  receive  her  remedy  by  a  separate  action,  as  the  claim 
cannot  be  asserted  in  the  settlement  of  her  husband's  estate.     She 
was  entitled  to  the  rents  and  income  as  provided  by  the  will  of  her 
husband,  and  the  claim  by  some  of  the  children  against  the  others 
for  advancements  made  by  the  mother  out  of  this  income  was  prop- 
erly disregarded,  as  it  constituted  no  part  of  the  estate  of  their  father. 
It  was  the  property  of  and  belonged  to  Mrs.  Parsons,  and  she  could 
dispose  of  it  as  she  pleased. 

The  amounts  with  which  the  children  have  been  charged  are  as 
nearly  correct  as  is  possible  to  determine  under  the  proof  in  the  case. 
Although  the  property  of  some  of  the  children  was  sold  to  pay  these 
debts  the  amount  acutally  realized  from  the  sale  is  all  that  the  chil- 
dren who  owned  this  property  can  claim  as  against  the  other  heirs. 
They  ought  not  to  have  permitted  their  property  to  be  sacrificed,  and 
whether  so  or  not  the  amount  they  have  actually  paid  is  all  they  can 
be  credited  by,  whether  that  payment  was  made  in  money  or  by  the 
sale  of  realty.    There  can  be  no  doubt  but  that  the  relinquishment 
by  the  widow  was  in  consideration  of  the  assumption  of  the  debts 
by  the  children ;  and  the  opinion  being  based  on  this  view  of  the 
case  the  settlement  made  is  just  and  equitable,  and  it  was  proper  to 
include  in  the  estimate  of  the  debts  the  sum  due  the  National  Bank, 
as  it  contributed  to  improve  or  has  been  expended  on  the  common 
estate. 

The  claim  asserted  by  Mrs.  Brodie  by  her  exceptions,  as  well  as 
the  claim  asserted  against  her  by  reason  of  the  improvement  made 
on  her  estate,  as  properly  adjusted ;  and,  in  fact,  when  considering 
the  bad  management  of  the  estate  and  the  tangle  in  which  we  find 
the  various  claims  and  accounts,  no  nearer  approach  to  the  equities 
°f  the  parties  can  be  reached  than  has  been  by  the  court  below.  It 
is  suggested  that  some  of  this  property  has  been  sold  twice,  and  the 
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judgment  is  sought  to  be  amended  and  the  sale  vacated  after  con- 
firmation, and  when  the  chancellor  has  no  control  over  it.  Whether 
it  can  be  done  in  an  independent  proceeding  is  a  question  not  before 
us.  Such  an  error  does  not  appear  in  the  record.  It  is  also  insisted 
that  Mrs.  Roberts  should  pay  the  costs,  when  it  appears  that  Mrs. 
Brodie  was  the  party  objecting.  It  is  maintained  that  the  record  is 
wrong  in  this  respect.  It  would  be  a  novel  proceeding  for  this  court 
to  decide  the  case  upon  a  record  made  up  after  it  came  to  the  court 
on  the  mere  suggestion  of  counsel  that  it  was  a  defective  record ;  and, 
besides,  Mrs.  Brodie  had  the  right  to  object,  as  the  chancellor  had 
no  power  over  the  judgment. 

The  judgment  is  affirmed  on  the  original  and  cross-appeals. 

Harrison  &  McGraw,  for  appellants.    M.  Mundy,  for  appellees. 


J.  T.  Warren,  et  al.,  v.  C.  J.  Block,  et  al. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 121.] 

Husband  and  Wife. 

Where  the  husband  has  abandoned  his  wife  she  has  the  right  to  sue 
in  the  husband's  name,  and  at  the  instance  of  the  wife  the  chancellor 
will  interpose  to  prevent  a  creditor  of  the  husband  from  depriving  the 
family  of  the  homestead. 

Surrender  of  Homestead. 

When  a  husband  abandons  his  family,  leaving  them  in  possession 
of  the  homestead,  it  is  evidence  of  an  intention  on  his  part  not  to  sur- 
render his  homestead. 

APPEAL  FROM  LOUISVILLE  CHANCERY  COURT. 

June  15,  1880. 

Opinion  by  Judge  Pryor: 

It  is  manifest  from  the  proof  that  the  husband  has  abandoned  his 
family,  and  the  provisions  of  the  code  apply  to  the  case  as  presented 
by  the  record.  The  wife  has  the  right  to  sue  in  the  husband's  name, 
and  the  chancellor,  under  the  circumstances,  would  interpose  at  the 
instance  of  the  wife,  in  order  to  prevent  the  creditor  of  the  husband 
from  depriving  the  family  of  the  homestead.  The  creditor  has  no 
interest  in  the  homestead  or  the  money  given  in  lieu  of  it.  The  pre- 
sumption is  that  the  husband  is  still  living,  and  in  such  a  case  the 
homestead  is  held  regardless  of  the  claims  of  creditors.    The  fact 
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of  the  husband  leaving  his  family  in  possession  is  evidence  of  an  in- 
tention on  his  part  not  to  surrender  his  homestead. 

The  judgment  is  affirmed. 

Jas.  S.  Pirtle,  for  appellants,    ftohn  &  Barker,  for  appellees. 


Ed  Meek,  Jr.,  v.  Lawrence  County  Court. 

[Abstract  Kentucky  Law  Reporter,- Vol.  1 — 125.] 

Payment  of  Guards. 

Under  the  statute  providing  that  "Persons  summoned  as  guards  for 
the  safe  keeping  of  prisoners  confined  in  jail  shall  be  allowed  $1.50 
per  day  to  be  paid  out  of  the  treasury  of  the  state,  unless  ordered  to 
be  paid  by  the  county,"  where  the  guard  is  not  ordered  by  the  county 
judge  or  the  circuit  court,  he  cannot  recover  from  the  county. 

APPEAL  FROM  LAWRENCE  CIRCUIT  COURT. 

June  16,  1880. 

Opinion  by  Judge  Hargis: 

Section  5,  Chap.  49,  Gen.  Stat.,  provides  that  "Persons  summoned 
as  guards  for  the  safe  keeping  of  prisoners  confined  in  jail  shall  be 
allowed  $1.50  per  day  (all)  to  be  paid  out  of  the  treasury  of  the 
state,  unless  ordered  to  be  paid  by  the  county." 

In  this  case  the  record  shows  that  the  county  judge  did  not  make 
the  order  for  the  guard,  and  that  the  payment  therefor  was  not 
ordered,  but  refused  to  be  ordered  by  the  county ;  so  the  claim  must 
be  paid  out. of  the  treasury  of  the  state,  or  not  at  all,  for  there  is  no 
statute  authorizing  the  payment  of  such  claims  out  of  the  county  levy 
except  Sec.  1,  Chap.  49,  Gen.  Stat.,  and  by  that  section  payment  out 
of  the  county  levy  cannot  be  demanded  unless  the  county  judge  has 
made  the  order  of  record  for  the  guard. 

If  the  circuit  court  of  Lawrence  county  had  power  to  order  the 
guard  then  the  payment  of  appellant's  claim  should  have  been  made 
out  of  the  treasury  of  the  state.  Section  1  conferred  the  power  on 
the  county  judge  to  order  the  guard  so  that  when  the  circuit  judge 
should  be  absent  from  the  county  and  his'  court  not  in  session  the 
safe  keeping  of  prisoners  subject  to  its  jurisdiction  would  be  under 
the  control  of  the  county  judge. 

It  is  an  inherent  necessity,  for  which  Sec.  5,  Chap.  49,  provides 
"that  the  circuit  court  shall  have  power  to  prevent  the  escape  or 
rescue  of  prisoners  under  its  jurisdiction  charged  with  felony."   But 
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as  the  guard  was  not  ordered  by  the  county  judge  of  Lawrence  coun- 
ty, and  no  application  out  of  term  time  of  the  circuit  court  having 
been  legally  made  for  a  guard,  and  illegally  refused  or  neglected  by 
the  county  judge,  the  judgment  of  the  circuit  court  is  affirmed. 
Castle  &  Stewart,  for  appellant. 


M..S.  Belknap  v.  S.  Hayden. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 119.] 

Contract. 

A  petition  on  a  contract  for  work  performed  does  not  state  a  cause 
of  action  where  it  is  merely  alleged  that  the  work  and  improvement 
benefited  the  defendant,  but  it  was  not  shown  that  the  work  was  done 
by  the  authority  of  the  defendant  nor  on  his  premises. 

APPEAL  FROM  WARREN  COURT  OF  COMMON  PLEAS. 
*  June  16,  1880. 

Opinion  by  Judge  Pryor  : 

In  this  case  there  is  no  cause  of  action  alleged  as  against  the  ap- 
pellant. It  is  not  pretended  that  the  work  was  done  by  the  author- 
ity of  the  appellant,  nor  does  it  appear  that  the  improvement  was 
made  upon  premises  owned  by  him.  It  is  alleged  that  the  improve- 
ment benefited  the  premises  of  the  appellant,  and  this  might  be  the 
case  although  the  cistern  was  dug  on  the  premises  of  another.  Be- 
sides, if  the  contract  is  that  of  the  appellant,  by  reason  of  the  agency 
on  the  part  of  Needham,  process  served  on  the  appellant  in  Jeffer- 
son did  not  authorize  the  judgment  in  Warren.  In  order,  however, 
to  make  the  latter  objection  available  a  motion  should  have  been 
made  to  set  aside  the  judgment  in  the  court  below.  The  petition, 
however,  being  insufficient,  a  reversal  must  be  had. 

Judgment  reversed  and  cause  remanded  for  further  proceedings. 

Clay  &  Grider,  for  appellant.    B.  F.  Proctor,  for  appellee. 


Charles  Fleckham  v.  Samuel  Black. 

[Kentucky  Law  Reporter,  Vol.  1 — 164.] 

Purchase  of  Store  by  Married  Woman. 

The  creditors  of  a  husband  are  not  injured  by  the  wife's  purchasing 
a  store  with  money  that  cannot  be  subjected  to  the  payment  of  the 
husband's  debts.  A  married  woman  may  invest  the  proceeds  ot  the 
homestead  for  her  separate  use  with  the  consent  of  the  husband,  and 
with  an  action  then  pending  enabling  her  to  trade  as  a  feme  sole. 
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APPEAL  FROM  JEFFERSON  COURT  OF  COMMON  PLEAS. 

June  16,  1880. 

Opinion  by  Judge  Pryor: 

If  the  notice  for  judgment  on  the  bond  was  defective,  the  sub- 
sequent proceedings  of  the  appellant  cure  any  defect  that  existed. 
The  execution  levied  on  the  property  is  conceded,  and  the  only  ques- 
tion raised  by  the  plea  to  the  merits  is  that  the  property  was  owned 
by  the  appellant,  and  not  by  the  execution  debtor.    The  execution  of 
the  claimant's  bond  prevented  the  sale,  and  whether  given  before  or 
after  the  return  of  the  execution  is  immaterial.    The  levy  was  cer- 
tainly made,  and  appellant  asserted  his  claim  of  ownership;  that 
question  was  tried  and  decided  adversely  to  him.    The  testimony,  we 
think,  shows  a  sale  of  the  goods  to  the  wife  of  the  debtor.    The 
parties  were  placed  in  the  possession.    No  account  was  kept  after 
the  appellant  surrendered  the  possession,  indicating  that  he  was  the 
owner ;  but,  on  the  contrary,  the  purchaser  from  him  sold  the  goods, 
received  the  money,  and  even  replenished  the  stock,  all  on  the  idea 
that  Mrs.  Kesel  was  the  owner  of  the  property.    Conceding,  how- 
ever, that  Mrs.  Kesel  was  the  owner,  and  this  is  a  fact  that  cannot 
be  questioned,  the  proof  further  shows  that  the  goods  were  to  be 
held  liable  for  the  purchase  money,  and  that  the  appellant  was  hold- 
ing the  possession  in  conjunction  with  the  wife  of  the  debtor  to 
satisfy  the  lien.    That  such  was  the  agreement  of  the  parties  is  clear- 
ly established,  but  it  is  maintained  that  such  an  agreement  cannot 
affect  the  rights  of  the  creditors. 

It  certainly  could  not  if  Kesel  were  the  purchaser,  but  in  this  case 
the  wife  was  the  purchaser,  and  with  means  that  the  creditor  could 
not  have  subjected  to  the  payment  of  his  debt.  This  money  the  wife 
was  entitled  to,  at  least,  by  the  agreement  made  with  the  husband, 
and  a  suit  was  then  pending  to  enable  her  to  act  as  a  feme  sole,  and 
when  determined,  this  money  that  belonged  to  the  wife,  and  which 
could  not  have  been  subjected  by  the  creditor,  was  to  be  paid  over  to 
the  appellant. 

After  the  judgment  was  obtained  authorizing  the  wife  to  act  as 
a  feme  sole,  the  money,  or  part  of  it,  was  paid  over  to  appellant*, 
leaving  a  balance  due  him.  Such  a  sale  to  the  wife  never  vested  the 
husband  with  title,  and  particularly  when  the  vendor  was  in  the 
occupancy,  or  had  the  possession  jointly  with  the  wife  until  his 
money  was  paid.    In  what  manner  is  the  creditor  injured  when  a 
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purchase  is  made  by  the  wife  with  money  that  cannot  be  subjected 
to  the  payment  of  this  debt,  and  for  enabling  her  to  hold  it  as  a 
feme  sole  ?  Facts  may  exist  evidencing  fraud,  but  here  the  proceeds 
of  the  homestead  were  invested  by  the  wife  for  her  separate  use, 
with  the  consent  of  the  husband,  and  with  an  action  then  pending 
enabling  her  to  trade  as  a  feme  sole. 

The  vendor  of  the  wife  held  the  goods  by  continuance  with  her 
as  a  partner  until  his  debt  was  paid.  If  so,  her  goods  cannot  be 
taken  until  his  debt  is  satisfied,  or  the  appellees  must  pay  him  the 
balance  due.  The  wife  is  not  complaining.  The  judgment  as  to  ap- 
pellant is  reversed  and  cause  is  remanded  for  further  proceedings. 
This  case  should  go  to  equity  if  the  lien  of  appellant  is  not  con- 
ceded. 

Harrison  &  McGraw,  for  appellant. 

J  as.  P.  Burton,  Kohn  &  Barker,  for  appellee. 


Farmers'  Bank  of  Kentucky  v.  Thomas  M.  White,  et  al. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 120.] 

Failure  of  Sheriff  to  Return  PL  Fa. 

The  sheriff  la  required  to  return  the  fl.  fa.  within  thirty  days  after 
the  return  day,  but  it  is  held  to  be  a  reasonable  excuse  for  not 
doing  so  that  within  that  time  the  sheriff  left  it  with  the  clerk  for 
record,  under  the  belief  that  the  law  required  the  return  thereon  of 
"No  sale  for  want  of  bidders"  to  be  recorded  where  the  delay  in 
its  return  was  caused  by  the  failure  of  the  clerk  to  record  it. 

APPEAL  FROM  CAMPBELL  CIRCUIT  COURT. 

June  16,  1880. 

Opinion  by  Judge  Cofer  : 

Although  the  statement  in  the  original  response,  to  the  effect  that 
the  fi.  fa.  was  left  with  the  clerk  of  the  Campbell  Circuit  Court  be- 
fore the  return  day,  and  was  retained  by  him  continuously  until  Sep- 
tember 19,  is  inconsistent  with  the  statement  in  the  first  paragraph 
of  the  amended  response,  yet  that  inconsistency  is  not  very  ma- 
terial. 

The  only  issue  in  the  case  was  whether  the  sheriff  had  a  reason- 
able excuse  for  his  failure  to  return  the  fi.  fa.  within  thirty  days 
after  the  return  day,  which  was  the  first  Monday  in  June.    It  is, 
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therefore,  n6t  material  where  the  fi.  fa.  was  between  the  test  and 
return  day,  or  even  after  that,  provided  it  has  been  shown  that  at 
any  time  within  the  thirty  days  after  the  return  day  it  passed  out  of 
the  sheriff's  hands  and  remained  out,  under  circumstances  which 
afford  a  reasonable  excuse  for  not  returning  it,  until  after  the  ex- 
piration of  the  thirty  days.    As  against  this  proceeding  the  sheriff 
had  thirty  days  after  the  return  day  to  return  the  fi.  fa.    If  he  had 
accidentally  lost  it  on  the  last  of  the  thirty  days  that  would  have 
been  a  good  defense  to  this  motion,  although  there  had  previously 
been  ample  time  and  opportunity  to  make  the  return.     It  is  suffi- 
cient that  a  good  excuse  for  failing  to  make  the  return  exists  on  any 
day  of  the  thirty  provided  it  continue  to  exist  to  the  end  of  that 
period.     We  are,  therefore,  of  the  opinion  that  there  was  no  error 
in  overruling  the  demurrers  or  in  permitting  the  amended  response 
to  be  filed. 

That  the  fi.  fa.  was  left  with  the  clerk  of  the  Campbell  Circuit 
Court  a  second  time,  and  remained  there  until  in  September,  is  not 
disputed  in  the  evidence.  Nor  is  it  denied  that  the  object  in  leav- 
ing it  the  second  time  was  to  have  the  return  "no  sale  for  want  of 
bidders"  recorded.  Counsel  argue  that  the  Act  of  1878  does  not 
require  such  a  return  to  be  recorded,  and  that,  the  fi.  fa.  and  levy 
having  been  previously  recorded,  the  sheriff  should  have  returned 
it  to  the  Kenton  Circuit  Court,  and  from  this  deduce  the  conclusion 
that  the  fact  that  the  clerk  failed  to  return  it  to  the  sheriff  until  after 
the  expiration  of  thirty  days  from  the  return  day,  though  called 
upon  for  it,  furnishes  no  reasonable  excuse  for  not  returning  it. 

We  concur  in  the  premises  but  not  in  the  conclusion.  It  is  evident 
that  both  the  sheriff  and  the  clerk  in  good  faith  believed  the  law 
required  the  return  "no  sale  for  want  of  bidders"  to  be  recorded  in 
the  Campbell  Circuit  Court  clerk's  office.  There  is  no  reason  why 
the  sheriff  should  leave  the  fi.  fa.  with  the  clerk,  or  why  the  latter 
should  receive  it,  unless  they  thought  the  law  required  it ;  and  that 
the  clerk  did  not  return  it  when  called  for,  shows  that  he  still  re- 
garded it  as  his  duty  to  record  the  return. 

That  statute  was  new  and  had  not  been  construed  by  the  courts, 
and  the  lawyers  and  judges  might  well  differ  as  to  its  meaning.  Un- 
der such  circumstances  we  think  the  record  discloses  a  reasonable  ex- 
cuse for  the  failure  to  return  the  execution  within  thirty  days  after 
the  return  day.  (Neal  &  Co.  v.  Taylor,  9  Bush  380.)  The  deputy 
sheriff  testified  that  he  called  upon  the  clerk  two  or  three  times  for 
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the  execution,  but  was  told  the  return  had  not  yet  been  recorded  and 
it  was  not  given  to  him. 

This  is  not  contradicted  by  anyone.  The  deputy  clerk  says  that  he 
does  not  recollect  that  he  called  more  than  once,  but  that  is  not  a 
contradiction  of  the  statement  by  the  other  that  he  called  several 
times. 

Judgment  affirmed. 

McKee  &  Finnell,  for  appellant.    R.  W.  Nelson,  for  appellees. 


M.  Doyle,  et  al.,  v.  Trustees  of  Bellevue. 

[Kentucky  Law  Reporter,  Vol.  1 — 168.] 

Legislative  Power — Municipal  Charter. 

The  general  assembly  has  the  power  to  apply  the  charter  of  one 
municipality  to  another  by  so  declaring,  but  where  it  only  provide* 
that  such  parts  of  the  charter  of  one  municipality  shall -apply  to  an- 
other one  in  so  far  as  applicable  it  is  its  duty  to  also  declare  wbst 
parts  are  applicable,  and  where  it  fails  to  do  so  relative  to  the  im- 
provement of  streets  the  municipality  has  no  right  to  improve  sneb 
streets  at  the  cost  of  the  lot  owners. 

APPEAL  FROM  CAMPBELL  CIRCUIT  COURT. 

June  16,  1880. 

Opinion  by  Judge  Cofer: 

The  only  authority  claimed  by  the  trustees  of  the  town  of  Bellevue 
to  cause  the  streets  of  the  town  to  be  improved  at  the  cost  of  the 
owners  of  adjacent  property  is  the  following: 

Section  2  of  an  act  to  amend  the  charter  of  Bellevue,  approved 
February  28,  1871,  provides  that  "All  the  laws  of  the  city  of  New- 
port pertaining  to  the  government  of  said  city,  as  well  as  those  to 
the  making,  improving  and  repairing  streets,  alleys,  ways  and  pub- 
lic grounds  out  of  the  general  and  special  taxation,  as  of  the  con- 
trol and  management  of  its  affairs  and  its  officers,  so  far  as  ap- 
plicable, are  hereby  adopted  and  applied  to  said  town  of  Bellevue." 

Section  5  of  an  act  to  further  amend  the  charter  of  Bellevue, 
approved  April  21,  1873,  provides:  "That  hereafter  the  said  board, 
by  a  vote  of  at  least  two-thirds  of  the  trustees,  upon  a  call  of  the 
yeas  and  nays,  shall,  without  any  petition  therefor,  have  the  same 
power  to  order  and  require  the  improvement  or  repair  of  any  street, 
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alley  or  public  way,  and  to  levy  and  collect  a  special  tax  therefor, 
that  said  board  has  by  law  when  such  improvements  or  repairs  are 
petitioned  for  by  the  requisite  property  holders." 

We  entertain  no  doubt  of  the  power  of  the  legislature  to  apply  the 
charter  of  one  municipality  to  another  by  simply  so  declaring,  but 
that  has  not  been  done  in  this  case.    The  act  does  not  declare  that 
the  charter  of  Newport  is  adopted  and   applied  to  the   town   of 
Bellevue.    The  language  is  that  so  much  of  said  charter  as  is  "ap- 
plicable" is  adopted.    What  parts  are  applicable?    In  the  primary 
sense  of  the  word  all  the  provisions  of  the  charter  of  Newport  are 
applicable,  i.  e.,  capable  of  being  applied  to  Bellevue.    But  it  is  evi- 
dent that  the  legislature  did  not  use  the  word  in  that  sense,  for  if  it 
had  intended  to  adopt  all  the  provisions  of  the  Newport  charter  as 
part  of  the  charter  of  Bellevue,  the  words  "so  far  as  applicable" 
would  not  have  been  used. 

It  follows,  then,  that  the  word  "applicable"  must  have  been  used 
in  the  sense  of  "suitable,"  and  in  that  sense  it  is  the  duty  of  the 
legislature,  and  not  of  the  courts,  to  decide  what  parts  of  the  charter 
of  one  town  are  applicable  to  another  town.  We  are,  therefore,  of 
the  opinion  that  the  attempt  made  in  the  4th  section  of  the  Act  of 
1 871  to  adopt  as  a  part  of  the  charter  of  Bellevue  so  much  of  the 
laws  of  Newport  as  are  applicable,  was  abortive,  and  that  the  trus- 
tees of  Bellevue  have  no  right  to  improve  the  streets  at  the  cost  of 
lot  owners. 

The  reasonableness  of  this  conclusion  will  be  more  readily  discov- 
ered from  the  following  remarks  based  upon  a  careful  examination 
of  the  charter  of  Newport  in  the  case  of  Shriver  v.  Newport,  just 
decided.  That  charter  provides  (Sec.  6,  Art.  1864,  p.  143,  Laws  of 
Newport)  that  in  all  additions  made  to  the  city  since  January  23, 
1864,  lot  owners  shall  be  assessed  for  the  cost  of  grading  adjacent 
streets,  while  other  parts  of  the  charter  require  that  the  city  shall 
pay  for  grading  streets  in  other  parts  of  the  city.  Which  of  these 
is  applicable  to  Bellevue?  The  legislature  had  undoubted  power  to 
apply  either  of  these  provisions  to  Bellevue,  but  it  has  not  indicated 
which  one  it  intended  to  apply,  and  the  courts  are  powerless  to  de- 
cide which  should  be  applied. 

The  Act  of  1873  does  not  aid  the  appellees.  It  merely  dispenses 
with  the  necessity  for  a  petition,  and  provides  that  by  a  vote  of  two- 
thirds  the  trustees  may  require  the  streets  to  be  improved,  and  levy 
and  collect  a  special  tax  without  a  petition,  just  as  they  were  previ- 
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ously  authorized  to  do  when  petitioned.  It  confers  no  new  power, 
but  merely  provides  for  dispensing  with  a  prerequisite  deemed  to 
have  been  heretofore  necessary,  before  exercising  a  power  supposed 
already  to  exist. 

We  are,  therefore,  of  the  opinion  that  the  proceedings  of  the  trus- 
tees, so  far  as  they  sought  to  subject  the  property  of  the  appellants 
to  special  assessment  to  pay  for  improving  Fairfield  avenue,  are  with- 
out authority  of  law,  and  void. 

Judgment  reversed  and  cause  remanded  with  directions  to  dismiss 
the  petition. 

R.  IV.  Nelson,  for  appellants.    F.  M.  Webster,  for  appellees. 

[Cited,  Town  of  Bellevue  v.  Peacock,  89  Ky.  495,  11  Ky.  L.  702,  12  S.  W. 

1042,  25  Am.  St.  552.] 


J.  N.  QUIGLEY,  ET  AL.,  V.  J.  B.  QuiGLEY's  EXRS. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 123.] 

Res  Adjudicata. 

Where  one,  in  a  suit  sought  to  have  the  terms  of  a  will  construed, 
and  to  have  his  rights  thereunder  determined,  secures  a  Judgment  in 
such  action,  he  cannot  thereafter,  in  another  Bult,  set  up  and  hare 
determined  a  claim  to  a  part  of  such  estate  and  have  the  will  con- 
strued over  again.    The  first  action  bars  the  second. 

APPEAL  FROM  BALLARD  COURT  OF  COMMON  PLEAS. 

June  17,  1880. 
Opinion  by  Judge  Cofer: 

In  his  first  suit  the  appellant  sought  a  construction  of  the  will, 
and  that  he  ube  adjudged  all  his  rights  under  said  will,  and  that  the 
estate  be  divided,"  etc.  In  that  suit  the  court  construed  the  wift 
and  that  construction  was  carried  into  execution,  and  the  judgment 
there  is  a  bar  to  this  action.  It  does  not  matter  that  the  clause  giv- 
ing the  appellant  a  fund  for  his  education  was  not  set  up  or  con- 
strued in  that  case,  or  that  he  has  received  nothing  on  that  account. 
His  suit  was  to  construe  the  will,  and  was  broad  enough  to  cover 
all  he  was  entitled  to  under  it.  But  if  it  had  not  been  it  would  stiff 
constitute  a  bar  to  this  action. 

That  for  which  he  sued  then  and  that  sued  for  now  he  was  en- 
titled to,  if  at  all,  in  the  same  right  and  against  the  same  person. 
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X  all  constituted,  in  the  form  of  suit  adopted,  but  one  cause  of  action, 
ind  all  that  pertained  to  it  he  was  bound  to  set  up  in  order  that  he 
might  present  his  whole  case  at  once.  It  is  not  now  a  question 
whether  he  in  terms  sought  to  recover  the  fund  given  for  his  edu- 
cation, or  whether  that  matter  was  in  terms  adjudicated  upon. 

He  sued  to  have  the  will  construed,  for  a  judgment  adjudging  to 
him  all  his  rights  under  the  will,  and  for  a  settlement  of  the  estate. 
This  comprehensive  action  embraced  the  whole  liability  of  the  execu- 
tors to  him  under  the  will.  The  educational  fund  was  an  item  of 
their  liability  to  him,  and  its  adjustment  was  a  proper  subject  for 
consideration  in  a  suit  to  settle  and  distribute  the  estate, — which  was 
directed  by  the  last  sentence  of  the  former  judgment  to  be  made. 
It  reads  as  follows: 

4%It  is  further  adjudged  that  the  plaintiff  is  entitled  to  one-sixth 
of  any  other  estate  left  by  the  decedent  after  the  payment  of  the  debts 
oi  decedent,  the  costs  of  administration,  and  making  the  children 
of  decedent  equal  in  advancements  with  the  father  of  plaintiff." 

This  finally  determined  the  ultimate  disposition  of  the  whole 
estate,  and  must  be  held  a  bar  to  this  action. 
Judgment  affirmed. 
Reeves  &  Nichols,  for  appellants.     Q.  Q.  Quigley,  for  appellees. 


Crate  Owens  v.  Commonwealth. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 124.] 

Criminal  Law — Indictment. 

An  Indictment  Is  sufficient  which  alleges  that  the  accused  did  un- 
lawfully shoot  and  wound  a  named  person  with  an  Intention  to  kill 
him. 

APPEAL  FROM  PULASKI  CIRCUIT  COURT. 

June  17,  1880. 

Opinion  by  Judge  Pryor  : 

The  indictment  contains  every  allegation  necessary  to  constitute 
the  offense.  It  is  alleged  that  the  accused  did  unlawfully  shoot  and 
wound  Henry  Turner  with  an  intention  to  kill  him. 

This  was  not  only  a  shooting  at,  but  with  the  intention  to  kill.  The 
court  did  not  abuse  its  discretion  in  refusing  to  continue  the  case, 
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and,  from  the  testimony  of  Turner,  if  the  witness  had  been  present, 
the  verdict  should  have  been  the  same. 

Judgment  affirmed. 

Morrow  &  Newell,  for  appellant.    P.  W.  Hardin,  for  appellee. 


William  DeCourcey's  Adm'r,  et  al.,  v.  J.  N.  L.  Dickens,  etc. 

Same  v.  Sarah  Dickens'  Adm'r. 

[Abstract  Kentucky  Law  Reporter,  VoL  1 — 260.] 

Duties  of  Trustee. 

Where  one  receives  money  as  trustee,  in  which  another  is  entitled 
to  the  income  from  it  during  her  life,  and  others  own  the  fund  sub- 
ject to  the  rights  of  the  life  owner,  and  the  writing  creating  the  trust 
does  not  contain  a  promise  by  the  trustee  to  pay  the  amount  to  any 
one,  he  is,  notwithstanding  this  fact,  liable  to  answer  to  the  remainder- 
men and  pay  over  such  fund  to  them  at  the  death  of  the  life  owner. 

Statutes  of  Limitation. 

When  a  trustee  holds  a  fund  on  which  one  is  entitled  to  draw  the 
interest  during  her  life,  the  owners  of  the  fund  cannot  maintain  as 
action  to  recover  it  during  such  lifetime,  and  the  statute  of  limita- 
tions will  only  begin  to  run  as  against  them  from  the  date  of  her 
death. 

Payment. 

When  a  trustee  holding  $600  for  the  rightful  owners  pays  them 
$300  and  takes  a  receipt  in  full  or  a  transfer  of  their  interests,  such 
payment  and  transfer  is  not  final  and  will  not  discharge  the  debt 

Chose  in  Action  Accruing  to  a  Wife. 

A  chose  in  action  accruing  to  a  wife  during  coverture  survives  to  her 
husband  and  does  not  pass  to  her  personal  representatives. 

APPEAL  FROM  CAMPBELL  CHANCERY  COURT. 

June  17,  1880. 

Opinion  by  Judge  Cofer: 

The  writing  sued  on  does  not  contain  a  promise  to  pay  the  $6oo 
to  any  one.  But  the  money  having  been  received  by  DeCourcey  to 
be  held  by  him  until  "said  legatees  come  to  the  age  of  21  years," 
he  had  a  right  to  retain  it  until  that  time,  when  a  cause  of  action 
accrued  to  the  person  or  persons  entitled  to  the  money.  Under  the 
will  of  Mrs.  Carroll,  Mrs.  Dickens  was  entitled  to  the  use  of  the 
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noney  during  her  life,  and  when  the  "said  legatees"  reached  their 
majority  the  right  of  action  to  recover  the  money  from  DeCourcey 
was  in  her,  and  not  in  the  "said  legatees/' 

Nor  did  the  writing  entitle  them  to  sue  for  and  recover  it.     They 

are  not  parties  to  the  writing,  nor  does  it  purport  to  be  for  their 

benefit,  but  expressly  recognizes  the  right  of  Mrs.  Dickens  to  the 

interest  during  her  life,  which  excludes  the  idea  that  the  money  was 

to  be  paid  to  her  two  sons  when  they  should  arrive  at  the  age  of 

twenty-one  years.     The  fact  that  DeCourcey,  in  1858,  long  after 

both  the  sons  had  attained  their  majority,  and  when,  according  to 

the  theory  of  appellant's  counsel,  the  whole  was  due  and  payable  to 

them,  paid  them  but  $150  each,  instead  of  $300  each,  which  was  due 

them  if  they  were  the  owners  of  the  fund,  shows  that  he  did  not  re* 

gard  the  whole  as  belonging  to  them,  and  that  he  regarded  Mrs. 

Dickens  as  entitled  to  the  interest  during  her  life.    These  transactions 

show,  also,  that  at  their  date  he  had  the  $600   in   his   hands,   and 

amounts  to  a  recognition  of  his  liability  to  some  one  for  the  money ; 

and  as  Mrs.  Dickens  was,  as  the  writing  in  1843  shows,  entitled  to 

the  interest  during  her  life,  he  continued  to  be  liable  to  her  for  the 

interest  as  long  as  the  money  remained  in  his  hands.    As  he  does 

not  appear  ever  to  have  paid  out  to  any  one  more  than  $300,  he  was 

liable  to  her  for  interest  on  $600  up  to  January,  1858,  and  on  the 

remaining  $300  up  to  her  death. 

As  before  remarked,  the  writing  executed  by  DeCourcey  con- 
tained no  promise  to  pay  the  principal  to  any  one ;  but  as  Mrs.  Dick- 
ens was,  by  the  terms  of  that  writing,  entitled  to  the  interest  as  long 
as  she  lived,  it  would  follow  that  her  sons  were  not  entitled  to  sue 
for  the  principal  during  her  life,  and  consequently  that  the  statute 
of  limitations  did  not  run  against  them  until  after  her  death,  un- 
less on  the  idea  that  she  stood  in  the  relation  of  a  trustee  for  them. 
She  died  in  1869,  and  then  a  right  of  action  accrued  to  her  chil- 
dren, and  their  suit  was  commenced  in  1873,  less  than  five  years 
after  her  death.  The  important  question  in  the  case,  then,  is  this : 
A  right  of  action  accrued  to  Mrs.  Dickens,  in  1853,  the  time  when 
the  younger  of  her  two  sons  arrived  at  the  age  of  21  years ;  she  was 
then  and  until  her  death  a  married  woman.  Did  limitation  run 
against  her? 

Section  5,  Art.  4,  Chap.  71,  Gen.  Stat.,  provides  that  "If  a  person 
entitled  to  bring  any  of  the  actions  mentioned  in  the  third  article 
of  that  chapter  (of  which  this  is  one)  was,  at  the  time  the  cause  of 
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action  accrued,  a  married  woman  the  action  may  be  brought  within 
the  like  number  of  years  after  the  removal  of  such  disability  or  on 
death  of  the  person,  which  ever  happens  first,  that  is  allowed"  to  a 
person  not  under  disability. 

If  it  had  been  an  ordinary  debt  due  to  the  wife,  the  statute  would 
perhaps  apply,  because  in  that  case,  although  the  right  of  action 
would  be  in  the  wife,  it  would  be  for  the  benefit  of  the  husband,  and 
might  be  sued  for  and  recovered  by  him  as  if  in  terms  payable  to 
him ;  but  in  this  fund  James  Dickens  had  no  interest  as  husband,  and 
consequently  no  right  of  action.  It  follows,  therefore,  that  the 
statute  of  limitations  presents  no  bar  to  the  recovery  of  so  much  of 
the  principal  debt  as  is  unpaid,  viz. :  the  sum  of  $300  with  interest 
at  6  per  cent,  from  the  time  of  Mrs.  Dickens'  death. 

Counsel  contended,  however,  that  as  no  mention  is  made  in  the 
writing  executed  by  DeCourcey  of  any  of  Mrs.  Dickens'  children 
except  her  two  sons,  and  as  DeCourcey  was  a  stranger  to  the  will 
of  Mrs.  Carroll  he  was  bound  to  the  two  sons  and  to  them  alone. 
As  we  have  already  said  more  than  once,  the  paper  contains  no 
promise  to  pay  the  money  to  anyone.  The  right  of  action  arises 
out  of  the  facts.  DeCourcey  had  certain  money  in  his  hands  which 
we  may  assume  he  supposed  would  belong  to  Mrs.  Dickens'  two 
sons  at  her  death. 

Supposing  them  to  be  the  only  persons  interested  in  the  fund,  he 
paid  them  $300  of  the  money.  The  balance  remained  in  his  hands 
at  her  death,  and  while  it  is  yet  in  his  hands,  or  in  the  hands  of  his 
representatives,  the  other  children  of  Mrs.  Dickens  come  forward 
and  assert  their  claim,  which,  as  between  them  and  their  brothers, 
is  valid.  Why  may  they  not  recover  it  ?  A  borrows  money  of  B, 
which  he  supposed  to  be  B's  money,  but  before  he  pays  it  C  comes 
forward  and  in  a  joint  suit  with  B  asserts  that  the  money  in  fact 
belonged  to"  him  (C).  Can  he  not  recover?  We  do  not  suppose 
anyone  could  answer  in  the  negative.  What  wrong  is  done  to  De- 
Courcey in  this  case  by  allowing  the  other  children  of  Mrs.  Dickens 
to  recover  ?  It  is  not  pretended  that  he  has  paid  more  than  $300. 
He  owes  the  balance  and  must  pay  it  to  the  two  sons,  or  to  the  other 
children  of  Mrs.  Dickens.  If  he  pays  to  the  former  they  must  pay 
it  over  to  the  latter,  and  the  parties  all  being  before  the  court,  the 
chancellor  will  do  justice  at  once  by  decreeing  the  money  to  these 
ultimately  entitled  to  it. 

But  it  is  contended  that  the  two  sons  transferred  the  fund  to  De- 
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Courcey.  He  owed  $600,  and  paid  $300  of  it  to  the  persons  whom 
he  says  wer^  entitled  to  the  whole,  and  takes  their  transfer  of  the 
balance.  This  is  no  more  than  if  he  had  simply  taken  a  receipt  in 
full,  and  that  a  payment  of  a  part  in  the  discharge  of  the  whole  debt 
is  not  a  good  defense,  is  a  position  which  needs  no  argument  or  au- 
thority for  its  support. 

It  may  be  said  that  the  debt  was  not  then  due,  and  that  payment 
of  a  part  before  due  in  discharge  of  the  whole  is  a  good  accord  and 
satisfaction.  But  it  is  not  true  that  these  payments  were  made  be- 
fore the  debt  was  due.  DeCourcey  might  have  been  sued  and  com- 
pelled to  pay  th£  debt  long  before  that,  and  that  it  was  previously 
due  is  the  ground  upon  which  the  appellants  rest  their  plea  of  the 
statute  of  limitations. 

The  chancellor  rendered  judgment  against  the  appellants  for  $360, 
with  interest,  that  being  three-fifths  of  the  $600.  In  this  we  think 
he  erred  to  this  extent :  DeCourcey  paid  to  the  two  sons,  in  1858, 
$300.  So  far  as  the  writing  executed  by  him  showed  the  two  sons 
were  entitled  to  the  whole.  He  made  no  agreement  to  pay  to  anyone, 
and  there  is  nothing  to  show  that  he  knew  that  anyone  else  was  in- 
terested in  the  money ;  and  to  the  extent  that  he  paid  to  them  he 
should  have  credit.  No  part  of  the  judgment  in  favor  of  the  ad- 
ministrator of  Mrs.  Dickens  can  be  sustained. 

A  chose  in  action  accruing  to  the  wife  during  coverture  survives 
to  her  husband,  and  does  not  pass  to  her  personal  representative. 
The  petition  shows  that  James  Dickens,  the  husband  of  Mrs.  Dick- 
ens, survived  her,  and  the  right  of  an  injunction  bond  and  for  in- 
terest survived  to  him,  and  suit  for  these  should  have  been  in  his 
name.  It  is,  therefore,  not  necessary  to  consider  whether  the  plea 
of  the  statute  was  good  in  this  latter  case  or  not. 

Judgment  reversed,  and  cause  remanded  with  directions  to  dis- 
miss the  petition  of  Dickens'  administrator,  and  to  render  judg- 
ment in  the  other  case  for  $300,  with  interest  from  May  1,  1869. 
E.  W.  Hawkins,  for  appellants. 
Stevenson  &  O'Hara,  for  appellees. 

[Cited,  Onions  v.  Covington  dc.  Bridge  Co.,  107  Ky.  154,  21  Ky.  L.  820,  53  S. 
W.  8;  Davis  v.  Willson,  115  Ky.  639,  25  Ky.  L.  21,  74  S.  W.  696;  Holmes 
v.  Lane,  136  Ky.  21,  123  S.  W.  318.1 
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Sidney  Greer  v.  Commonwealth. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 120,  as  Sidney  v.  Com- 

monicealth.] 

Criminal  Law — Murder. 

Since  the  jury  alone  in  a  murder  case  is  authorized  to  determine 
the  effect  of  evidence  introduced,  and  to  pass  upon  its  sufficiency,  the 
Court  of  Appeals  will  not  disturb  its  verdict  because  the  evidence  may 
seem  weak. 

Instructions. 

Where  the  exclusion  of  testimony,  though  it  be  properly  excluded* 
may  have  impressed  the  jury  improperly,  the  circumstance  requires 
some  explanation  to  the  jury  on  the  subject  so  that  it  may  not  be 
wrongly  impressed,  and  they  may  understand  its  bearing. 

Instructions  on  Manslaughter. 

When  the  trial  court  undertakes   to    instruct  -the   jury   on   man- 
slaughter it  should  tell  the  jury  of  what  manslaughter  consists. 

APPEAL  FROM  FLOYD  CRIMINAL  COURT. 

June  17,  1880. 

Opinion  by  Judge  Pryor: 

The  consideration  of  the  case  is  made  somewhat  embarrassing 
from  the  fact  that  the  testimony  against  the  accused  is  of  so  slight 
a  character  as  certainly  to  create  much  doubt  in  the  mind  of  the 
court  as  to  the  correctness  of  the  finding  below ;  still,  as  the  jury 
alone  is  authorized  to  pass  upon  the  facts,  this  court  must  look  alone 
to  the  manner  in  which  the  law  of  the  case  was  presented  to  the 
jury. 

The  killing  of  the  deceased  must  have  been  a  cruel  and  an  in- 
human act,  and  the  party  guilty  should  be  brought  to  punishment. 
The  evidence  against  the  accused  is  purely  circumstantial,  and,  when 
considering  the  entire  case,  tends  as  strongly  to  incriminate  others 
as  the  accused.  Other  parties  had  been  arrested  charged  with  the 
same  offense,  but  upon  hearing  before  an  examining  court,  or  in 
the  investigation  before  the  grand  jury,  were  discharged.  The 
accused  in  this  case,  in  addition  to  the  facts  relied  on  as  removing 
any  suspicion  of  his  being  the  guilty  party,  attempted  by  a  chain  of 
circumstances  to  show  that  other  parties  had  caused  the  murder  of 
the  deceased ;  and  while  this  court  does  not  pretend  to  adjudge  them 
sufficient  to  fasten  the  crime  on  others,  facts  were  sufficiently  de- 
veloped authorizing  the  court  to  call  the  attention  of  the  jury  to 
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that  branch  of  the  defense.  If  the  facts  and  circumstances  proven 
conduced  to  show  that  another  had  committed  the  crime  they  might 
have  been,  if  true,  inconsistent  with  the  guilt  of  the  accused,  un- 
less he  in  some  way  aided  or  abetted  in  its  commission. 

The  exclusion  of  the  testimony  in  regard  to  the  statement  of 
Nicholson,  who  was  charged  with  the  murder,  may  have  impressed 
the  jury  with  the  belief  that  his  innocence  had  already  been  estab- 
lished, and,  while  the  evidence  was  properly  excluded,  the  circum- 
stances of  this  case  required  some  explanation  or  instruction  to  the 
Jury  on  the  subject.    No  objection  can  be  perceived  to  the  instruc- 
tions given ;  but  in  a  case  where  the  juror's  mind  might  be  led  off 
from  the  consideration  of  facts  and  circumstances  material  to  the 
defense,  by  some  ruling  in  regard  to  the  admission  of  testimony,  it 
is  proper  to  explain  to  the  jury  so  that  they  may  understand  its  bear- 
ing.    The  necessity  for  such  explanations  seldom  arises,  but  in  the 
case  before  us  the  proper  conduct  of  the  case,  we  think,  required  it. 
The  jury,  when  instructed  on  the  subject  of  manslaughter,'  ought 
also  to  have  been  told  what  manslaughter  was ;  and  while  the  de- 
fense may  not  have  been  prejudiced  by  it,  it  was  proper  to  give  the 
instruction  in  the  usual  form.    We  forbear  to  discuss  the  testimony 
or  its  effect,  as  this  is  particularly  the  province  of  the  jury;  but  for 
the  errors  indicated,  the  judgment  is  reversed  and  cause  remanded 
for  further  proceedings  consistent  with  this  opinion. 

John  M.  Burns,  James  York,  F.  A.  Hopkins,  R.  C.  Burns,  for  ap- 
pellant.   P.  W.  Hardin,  for  appellee. 

[Cited,  Etly  v.  Commonwealth,  130  Ky.  723,  113  S.  W.  896.] 


Baker  Flaugher  v.  Commonwealth. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 119.] 

Criminal  Law — Forgery. 

Where  an  accused  is  charged  with  forging  an  assignment  of  a  note, 
evidence  of  attempts  to  sell  the  note  is  not  admissible,  and  an  instruc- 
tion to  the  Jury  to  the  effect  that  if  the  accused  uttered  it  by  offering 
to  sell  it  he  was  guilty,  is  erroneous. 


of  Note. 

Where,  In  a  prosecution  against  an  accused  for  forging  an  assign- 
ment of  a  note,  it  is  shown  that  the  note  came  into  his  possession 
lawfully,  the  law  presumes  that  It  belongs  to  him,  and  if  so  he  has  a 
right  to  sell  it,  and  hence  the  offer  to  sell  is  not  evidence  of  fraud. 
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APPEAL  FROM  BRACKEN  CRIMINAL  COURT. 

June  18,  1880. 

Opinion  by  Judge  Cofer: 

It  seems  to  us  the  indictment  is  good.    The  assignment  alleged 
was  prima  facie  a  valid  transfer,  and  not  only  purported  to  vest 
the  title  to  the  note  in  the  appellant,  but  to  subject  Weldon  to  the 
liability  of  an  assignor.    It  does  not  appear  that  Weldon  had  been 
discharged  by  laches  before  the  paper  was  uttered.    The  assignment 
is  without  date,  and  if  it  were  dated  and  the  dates  showed  that  the 
assignor  was  prima  facie  released  the  indictment  would  still  be  good, 
because  facts  may  exist  which  might  render  him  liable  although  he 
appeared  to  be  released.    Beside  this,  the  paper  imports  a  liability, 
and  its  fraudulent  publication  is  none  the  less  a  crime  because  there 
happens  to  be  a  legal  defense  independent  of  the  fact  that  the  as- 
signment is  forged. 

But  we  think  the  court  erred  in  permitting  the  commonwealth 
to  give  evidence  of  attempts  to  sell  the  note,  and  in  instructing  that 
if  he  uttered  it  by  offering  to  sell,  he  was  guilty.  We  have  held  that 
the  facts  constituting  the  uttering  charged  must  be  alleged  {Com- 
monwealth v.  Williams,  13  Bush  267),  and  it  follows  that  only  such 
acts  as  are  charged  can  be  proved.  Such  evidence  did  not  tend  to 
show  an  intention  to  defraud. 

There  is  no  evidence  whatever  that  the  note  did  not  come  law- 
fully into  his  possession,  and  as  he  had  possession  the  law  presumes 
he  was  the  owner.  If  the  owner,  he  had  a  right  to  sell  it,  and  the 
offer  to  sell  was  not  evidence  of  fraud ;  and,  if  it  were,  he  was 
charged  only  with  an  intention  to  defraud  Weldon,  and  an  inten- 
tion to  defraud  generally  could  not  be  proved. 

The  evidence  conducing  to  prove  that  the  assignment  was  a 
forgery  was  not  very  strong,  and  there  was  no  evidence  whatever 
that  the  appellant  knew  it  was  a  forgery  except  the  fact  that  he 
had  it  in  his  possession,  and  nothing  to  show  that  the  assignment 
was  not  on  it  when  the  note  came  to  his  hands  unless  it  is  some 
declaration  made  by  the  appellant. 

Under  these  circumstances  it  was  of  the  utmost  importance  to 
the  appellant  that  all  extraneous  matter  should  be  rigidly  excluded, 
and  that  nothing  not  warranted  by  the  issue  should  be  submitted  to 
the  jury. 
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Judgment  reversed  and  cause  remanded  for  a  new  trial  upon 
principles  not  inconsistent  with  this  opinion. 

IV.  P.  D.  Bush,  for  appellant.    P.  W.  Hardin,  for  appellee. 

[Cited,  Commonwealth  v.  Cochran,  143  Ky.  807,  137  8.  W.  521.] 


R.  A.  Thomas  v.  M.  B.  Moody,  et  al. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 123.] 

Reservation  in  Deed  to  Wife  and  Children. 

Where  in  a  deed  from  a  husband  and  father  to  his  wife  and  chil- 
dren the  grantor  reserves  the  power  to  sell,  he  conveys  the  title  sub- 
ject to  such  power. 

APPEAL  FROM  HENRY  CIRCUIT  COURT. 

June  18,  1880. 

Opinion  by  Judge  Cofer  : 

The  deed  from  Thomas  to  his  wife  and  children  was,  in  substance 
and  effect,  a  mere  declaration  of  trust,  by  which  he  vested  them  with 
the  title,  but  constituted  himself  their  trustee  with  power  to  sell  if 
he  should  deem  it  to  their  interest. 

We  think  the  validity  of  the  power  may  be  sustained  on  another 
ground.  The  same  deed  which  gave  the  grantees  all  the  title  they 
had  reserved  to  the  grantor  the  power  to  sell,  and  they  took  the 
title  subject  to  the  power. 

It  seems  to  us,  in  either  view,  the  title  of  the  appellees  is  good 
against  the  children  of  R.  A.  Thomas,  and  the  judgment  is  affirmed. 

E.  P.  Thomas,  for  appellant.     Carroll  &  Barbour,  for  appellees. 


Franklin  Owsley  v.  Susan  L.  Owsley. 
[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 124.] 

Petition  for  Divorce. 

A  petition  for  divorce  on  the  ground  of  abandonment,  which  fails 
to  allege  that  the  abandonment  was  without,  the  fault  of  the  plaintiff, 
does  not  state  a  cause  of  action. 

APPEAL  FROM  ROCKCASTLE  CIRCUIT  COURT. 

June  19,  1880. 
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Opinion  by  Judge  Hargis  : 

The  appellant  failed  to  aver  in  his  petition  that  the  alleged  aban- 
donment by  his  wife  for  one  year  was  without  his  fault,  or  that  he 
was  not  in  fault.  The  appellee  having  demurred  to  the  petition, 
his  attention  was  called  to  its  condition,  and  he  should  have  cured 
the  substantial  defect  in  it  by  amendment,  if  he  could  have  truth- 
fully done  so.  As  he  has  failed  to  make  the  allegation  that  he  was 
not  in  fault,  upon  which  his  right  to  a  divorce  depended  by  the  ex- 
press terms  of  the  statute,  his  petition,  even  after  amendment,  does 
not  state  any  cause  of  action,  and  the  court  below  properly  dismissed 
it.    Epling  v.  Epling,  I  Bush  74. 

Wherefore  the  judgment  is  affirmed. 

Van  Winkle  &  Rodes,  for  appellant    W.  G.  Welch,  for  appellee. 


Jim  Talbott,  et  al.,  v.  James  L.  Clarkson,  et  al. 
James  L.  Clarkson,  et  al.,  v.  James  M.  Clarkson,  et  al. 

Decedent's  Estate. 

Where  a  testator  does  not  dispose  of  all  of  his  property  in  distribu- 
tion of  the  undevised  portion  thereof,  the  heirs  and  devisees  may  he 
made  to  account  for  advancements  made  to  them. 

Advancements. 

The  valuations  fixed  by  devisees  on  property  given  them  by  the 
teBtator  will  not  control  the  chancellor  as  to  such  values;  nor  is  the 
claim  of  the  testator  that  he  has  made  them  all  equal,  or  given  one 
more  than  the  other,  conclusive  of  that  fact. 

Attorneys'  Fees  of  Executor's  Attorneys. 

Where  one  of  the  devisees  institutes  a  proceeding  to  have  the  will 
construed,  which  is  in  fact  a  claim  by  said  devisee  against  the  others, 
the  fees  of  plaintiff's  attortieys  are  not  payable  by  the  executor  out 
of  the  estate,  and  a  claim  for  such  fees  should  be  rejected. 

APPEALS  FROM  HARDIN  CIRCUIT  COURT. 

June  26, 1880. 

Opinion  by  Judge  Pryor: 

In  a  former  opinion  rendered  by  this  court  (Clarkson  v.  Clarkson, 
8  Bush  655)  it  was  expressly  decided  that  the  testator  failed  to  de- 
vise his  whole  estate,  and  in  distributing  that  part  of  it  undevised 
the  heirs  and  devisees  were  properly  made  to  account  for  advance- 
ments made.    The  valuation  fixed  on  the  property  given  the  devisees 
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by  the  testator  cannot  control  the  chancellor  in  the  question  of 
value ;  nor  is  the  declaration  of  the  testator  that  he  has  made  them 
all  equal,  or  given  one  more  than  the  other,  conclusive  of  that  fact, 
if  at  all  admissible  to  establish  it 

In  the  case  of  Talbott,  notwithstanding  the  declaration  made  by 
the  curator,  it  is  manifest  that  the  two  had  a  settlement,  and  the 
receipts  exhibited  show  that  Talbott  was  not  indebted  to  the  testator. 
If  he  was  indebted  to  the  estate  the  representatives  must  look  to 
Talbott's  estate,  and  not  to  the  inheritance  of  his  children  from 
their  grandfather.    Mrs.  Talbott  and  her  husband  received  nothing 
by  way  of  advancement,  except  some  articles  for  housekeeping  and 
perhaps  a  salve;  and,  the  proof  conducing  to  show  that  the  other 
heirs  received  a  like  advancement,  it  was  proper  for    the  commis- 
sioner to  decline,  as  he  did,  to  make  any  charge  against  the  heirs 
for  such  advancements.    In  the  settlement  made  by  the  testator  and 
Talbott  in  the  year  1848,  the  witness  who  was  present  says  that  it 
was  a  settlement  of  all  past  transactions  between  them,  and  that 
the  testator  then  paid  Talbott  $1,500  when  a  final  receipt  was  given. 
It  is  not  pretended  that  Clarkson  ever  gave  to  Talbott  any  money 
or  property  after  this  settlement,  and  the  effort  is  now  being  made 
to  go  behind  the  settlement  and  charge  the  children  of  Talbott  with 
some  old  debts  that  the  testator  paid  as  his  surety.    If  such  debts 
were  paid  the  estate  of  Talbott  is  liable  for  them.    There  is  no  proof 
showing  that  the  payments  were  made  as  advancements ;  but  on  the 
contrary  the  weight  of  the  proof  establishes  the  fact  that  Clarkson 
was  indebted  to  Talbott.    The  court  very  properly  excluded  from 
the  credits  to  J.  L.  Clarkson  the  note  for  $200  due  in  1842.    It  was 
a  stale  claim,  and  some  other  evidence  was  required  than  the  mere 
exhibition  of  the  note.    This  note  was  made  payable  to  one  who  was 
the  executor,  and  had  access  to  the  papers  of  the  testator ;  and  while 
it  may  be  a  just  claim,  the  production  of  such  a  paper,  under  the 
circumstances,  in  the  absence  of  other  proof,  is  not  sufficient  evi- 
dence of  the  indebtedness.    In  regard,  however,  to  the  charge  made 
against  the  executors  for  rents,  slaves,  etc.,  if  they  were  even  sur- 
vivors, it  would  not  affect  the  judgment  as  to  these  appellees,  as  the 
appellants  would  then  have  received,  by  way  of  advancements,  more 
than  the  appellees. 

The  only  valid  objection  to  the  judgment  arises  on  the  appeal  of 
Talbott.  It  appears  that  the  attorney  of  the  executors  had  been 
allowed  and  paid  the  sum  of  $500,  for  which  they  received  a  credit 
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in  their  settlement;  and  yet  the  additional  sum  of  $500  is  allowed 
them  for  services  rendered  in  having  a  proper  construction  of  the 
will  of  the  testator.    Talbott,  and  others  who  claimed  that  a  part 
of  the  estate  was  undevised,  brought  a  suit  in  equity  seeking  a  con- 
struction of  the  will;  while  the  executors,  who  were  devisees  and 
claiming  together  with  others  of  the  devisees  the  entire  estate,  in- 
sisted that  the  whole  of  it  passed  under  the  will.    It  was  in  fact  a 
claim  by  one  devisee  against  the  other,  and  to  allow  the  claim  of  the 
executors  would  be  to  pay  them  out  of  a  fund  going  to  the  appel- 
lants for  contesting  in  their  individual  right  the  right  of  the  latter 
to  receive  it.    This  view  of  the  question  is  made  the  more  equitable 
when  it  clearly  appears  that  the  executors  had  already  been  allowed 
$500  to  pay  attorneys.     The  attorney  is  doubtless  entitled  to  his 
money,  but  the  executors  should  pay  it  out  of  their  own  pockets, 
or  in  conjunction  with  the  devisees  whose  interests  were  identical. 

The  judgment  on  the  appeal  of  James  L.  Clarkson  v.  James  M. 
Clarkson  is  affirmed,  and  the  judgment  on  the  appeal  of  Talbott  v. 
James  L.  Clarkson  is  reversed  and  cause  remanded  for  further  pro- 
ceedings. 

T.  B.  Fairleigh,  J.  W.  Lewis,  C.  G.  Wintersmith,  for  appellants. 

M.  H.  Cofer,  for  appellees. 


Stone  v.  Commonwealth. 


Criminal  Law — Forgery. 

An  indictment  is  sufficient  which  sets  out  a  writing  of  a  certain 
import  in  haec  verba,  and  charges  that  it  "was  forged  and  uttered  with 
the  design  to  defraud  the  Clark  County  National  Bank." 

APPEAL  FROM  CLARK  CIRCUIT  COURT. 

June  29,  1880. 

Opinion  by  Judge  Hines: 

The  indictment  in  this  case  does  not  allege,  as  counsel  insists,  that 
the  writing  was  drawn  on  the  Clark  County  National  Bank  with  a 
view  to  defraud  that  bank.  The  charge  in  the  indictment  is  that  a 
writing  of  a  certain  import,  which  is  set  out  in  haec  verba,  "was 
forged  and  uttered  with  the  design  to  defraud  the  Clark  County  Na- 
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tional  Bank."  The  evidence  fully  supports  the  allegations  of  the 
indictment. 

It  is  immaterial  on  whom  the  order  was  drawn  if  the  design  is 
shown  to  have  been  to  defraud  the  Clark  County  National  Bank. 
II  Wharton  on  Criminal  Law  (7th  ed.),  Sec.  1456. 

There  is  neither  a  variance  nor  a  failure  of  proof.  The  indict- 
ment is  good,  and,  as  the  substantial  rights  of  the  appellant  do  not 
appear  to  have  been  prejudiced  by  any  ruling  of  the  court  below, 
the  judgment  is  affirmed. 

John  B.  Houston,  for  appellant.    P.  W.  Hardin,  for  appellee. 


Cash  Halsey  v.  Commonwealth. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 121. 
Later  reported  in  abstract,  1  Ky.  L.  402.] 

Criminal  Law — Murder. 

An  application  for  a  continuance  of  a  trial  in  a  murder  case,  show- 
ing the  names  of  absent  witnesses  and  that  their  testimony  was  ma- 
terial, and  facts  showing  that  their  presence  may  be  procured  in  a 
reasonable  time  at  the  trial,  and  which  shows  reasonable  diligence  in 
procuring  their  attendance  under  the  circumstances,  if  sworn  to  should 
be  granted. 

Instruction. 

Where,  in  an  instruction  in  a  murder  trial,  the  jury  were  told,  in 
effect,  that  if  the  accused  wilfully  shot  and  killed  the  deceased  in  self- 
defense  they  must  acquit,  but  adding  that  if  the  jury  believed  beyond 
a  reasonable  doubt  the  killing  took  place  in  a  mutual  fight,  begun  and 
continued  to  the  fatal  shot  by  the  accused,  he  is  "not  excusable"  by 
reason  of  any  counter  violence  endangering  his  safety  by  the  deceased, 
unless  the  accused  in  good  faith  attempted  to  retire  from  the  conflict 
or  the  force  used  by  the  deceased  was  greatly  beyond  what  was  neces- 
sary to  his  protection,  and  where  the  jury  is  left  to  determine  the 
legal  meaning  of  the  term  "Not  excusable,"  and  is  not  informed  of 
the  degree  of  the  offense  from  which  the  accused  is  not  excusable  un- 
der the  acts  supposed  in  it,  such  an  instruction  Is  erroneous. 

APPEAL  FROM  CLARK  CIRCUIT  COURT. 

June  29,  1880. 

Opinion  by  Judge  Hargis: 

The  appellant  was  indicted  on  the  22nd  day  of  May,  1879,  in  the 
county  of  Fayette  for  the  alleged  offense  of  murder.    At  the  same 
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term  he  applied  for  and  was  granted  a  change  of  venue  to  the  ad- 
jacent county  of  Clark.     At  the  November  term,  which  was  the 
first  thereafter  in  that  county,  the  accused  moved  for  a  continuance 
based  upon  his  affidavit,  which  set  forth  the  names  of  the   absent 
witnesses,  the  facts  he  believed  they  would  prove,  that  he  had  caused 
subpoena  to  issue  for  them  to  the  proper  counties  more  than  one 
month  before  that  term  of  the  court,  and  that  the  subpoenas  were 
served  as  early  as  October  28  on  all  of  the  absent  witnesses,  except 
Joe  Aleen,  who  it  appears  resided  in  Fayette  county,  was  a  witness 
before  the  examining  trial  and  was  before  the  grand  jury  which 
found  the  indictment.    The  materiality  of  the  evidence  of  the  absent 
witnesses  appears  from  the  affidavit,  and  seems  to  be  conceded. 

But  it  is  contended  for  the  commonwealth  that  due  diligence  was 
not  exercised  by  the  appellant  to  obtain  the  presence  of  his  witnesses. 
The  appellant  had  been  confined,  since  his  indictment,  in  the  jail  of 
a  different  county  from  that  to  which  the  prosecution  had  been 
changed  for  trial.  His  uncle,  Daniel  Kent,  upon  whom  he  relied  to 
prepare  for  his  trial  and  attend  to  the  obtention  and  execution  of 
the  subpoenas,  was  too  sick  to  perform  that  service.  The  record 
does  not  show  the  appellant  to  be  a  man  of  wealth,  or  sustained  by 
numerous  or  powerful  friends,  and  the  aid  at  his  command  seems 
to  have  been  this  sick  uncle.  He  was  compelled,  from  imprison- 
ment without  bail,  to  rely  upon  the  clerk  and  sheriff  to  perform 
their  duty,  which  they  appear  to  have  faithfully  done. 

The  absent  witness,  Joe  Aleen,  was  shown  to  have  been  within 
the  jurisdiction  of  the  court  at  the  examining  trial  in  May,  1879. 
It  does  not  appear  from  the  record  that  he  is  beyond  that  jurisdic- 
tion, or  that  it  is  unreasonable  to  expect  that  the  presence  of  the 
witness  can  be  obtained  at  the  next  trial.  The  prosecution  seems 
to  have  had  some  information  of  his  whereabouts,  as  the  common- 
wealth caused  a  subpoena  to  issue  for  him  to  Estill  county.  The  ap- 
pellant was  entitled  to  the  presence  not  only  of  Joe  Aleen  but  all 
of  the  absent  witnesses  named  in  his  affidavit,  upon  whom  process 
had  been  executed.  He  seems  to  have  done  all  that  his  situation  per- 
mitted, and  used  all  the  process  allowed  by  law. 

It  was  the  first  term  when  a  trial  could  have  been  had  in  the  venue 
authorized  by  law.  It  does  not  appear  that  an  unnecessary  or  un- 
reasonable delay  was  sought  by  appellant  in  his  application  for  a 
continuance.  Presumptions  should  not  be  indulged  against  him  un- 
less they  were  based  upon  competent  evidence,  or  facts  legally  before 
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the  court.     A  continuance  should  have  been  granted.    Morgan  v. 
Commonwealth,  14  Bush  106. 

By  instruction  No.  3,  the  jury  were  properly  told,  in  effect,  that 
if  the  accused  willfully  shot  and  killed  the  deceased  in  self-defense 
they  must  acquit  him.  But  a  qualification  was  added  that  if  the  jury 
believed,  beyond  a  reasonable  doubt,  the  killing  occurred  in  a  mutual 
fight,  which  was  begun  and  continued  to  the  fatal  shot  by  the  ac- 
cused, he  is  not  excusable  by  reason  of  any  counter  violence  endan- 
gering his  safety  by  the  deceased,  unless  the  accused  in  good  faith  at- 
tempted to  retire  from  the  conflict,  or  the  force  used  by  deceased 
was  greatly  beyond  what  was  necessary  to  his  protection. 

By  this  qualification  the  jury  are  left  to  determine  what  the  term 
"not  excusable"  means  in  law.  They  mean  that  the  accused  was 
guilty,  but  of  what  the  court  did  not  inform  the  jury,  who  might 
have  decided,  without  applying  to  them  any  very  unreasonable  di- 
versity of  meaning,  that  they  meant  he  was  guilty  of  murder  or  of 
manslaughter.  There  is  nothing  in  that  instruction  informing  the 
jury  of  the  degree  of  the  offense  from  which  the  accused  is  not  ex- 
cusable, under  the  acts  supposed  in  it. 

While  those  acts  might  destroy  the  whole  defense  of  the  accused 
and  demonstrate  his  guilt  of  the  highest  degree  of  the  offense 
charged,  yet,  if  they  were  done  without  malice  and  in  sudden  heat 
and  passion  his  offense  would  be  manslaughter  because  of  the  ab- 
sence of  malice,  a  necessary  ingredient  to  constitute  murder,  not- 
withstanding he  never  attempted  to  retire  from  the  conflict  nor  was 
resisted  by  force  greatly  beyond  what  was  necessary  to  protect  the 
slain. 

In  order  to  have  the  benefit  of  the  proposition  contained  in  the 
whole  of  that  qualification,  with  its  subordinate  qualifications,  it  was 
not  necessary  that  the  evidence  should  satisfy  the  jury  beyond  a 
reasonable  doubt  that  the  fight  was  mutual.  That  fact,  as  it  tends 
to  negative  the  charge  of  murder,  is  established  by  a  preponderance 
of  evidence.  These  views  should  have  been  embodied  in  the  third 
instruction,  or  in  another  in  direct  reference  to  its  qualification  by 
them. 

Wherefore  the  judgment  is  reversed  with  directions  to  grant  ap- 
pellant a  new  trial,  and  for  further  proceedings  not  inconsistent  with 
this  opinion. 
Morton  &  Parker,  John  B.  Houston,  for  appellant. 
P.  W.  Hardin,  for  appellee. 

[Cited,  McClurg  v.  Igleheart,  17  R.  913,  33  S.  W.  80.] 
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Commonwealth  v.  A.  H.  Hogan,  et  al. 

Sheriff's  Indemnifying  Bond. 

The  taking  and  return  by  the  sheriff  of  an  indemnifying  bond  fur- 
nishes no  defense  to  him  against  an  action  by  the  claimant  for  an 
illegal  seizure  or  conversion  of  his  property  under  an  attachment 
against  the  property  of  another  person.  Such  a  bond  is  for  the  pro- 
tection of  the  sheriff,  and  can  be  sued  on  only  by  him. 

APPEAL  FROM  BOYD  CIRCUIT  COURT. 

June  29,  1880. 

Opinion  by  Judge  Hargis: 

This  appeal  involves  the  identical  question  which  was  fully  con- 
sidered and  decided  by  this  court  at  its  present  term  in  the  case  of 
Lewis  v.  Mansfield,  78  Ky.  460.    In  that  case  it  is  held  that  the  tak- 
ing and  return  by  the  sheriff  of  an  indemnifying  bond,  under  the 
provisions  of  Sec.  211,  Civ.   Code,   furnishes   no   defense  to  him 
against  an  action  by  the  claimant  for  an  illegal  seizure  or  conver- 
sion of  his  property  under  an  attachment  against  the  property  of 
another  person.    The  bond  is  for  the  protection  of  the  sheriff,  and 
can  be  sued  on  only  by  him.    The  obligation  is  to  him,  and  its  con- 
ditions are  against  any  damage  he  may  sustain  by  reason  of  the  levy. 
Chap.  6,  Title  14,  Civ.  Code,  applies  solely  to  executions  and  dis- 
tress warrants. 

Wherefore  the  judgment  is  reversed  with  directions  to  sustain 
the  demurrer  of  the  appellant  to  the  answer  of  the  appellees,  and 
for  further  proceedings  consistent  with  this  opinion. 

K.  F.  Prichard,  Hampton  &  Hagar,  for  appellant. 

S.  G.  Kinver,  L.  T.  Moore,  for  appellees. 


W.  T.  Davis  v.  Benjamin  Hardin,  et  al. 

[Kentucky  Law  Reporter,  Vol.  1 — 166.] 

Rule  of  Construction. 

When  the  court  is  satisfied,  from  an  examination  of  a  written  in- 
strument, that  to  follow  a  rule  of  construction  will  defeat  the  inten- 
tion of  the  parties  to  it  such  a  rule  will  not  be  followed. 

Provision  for  Wife  and  Children. 

When  a  husband  makes  provision  for  his  wife  and  children,  fl« 
should  be  presumed  to  do  so  with  the  intention  to  give  the  whole  to 
the  wife  for  life,  remainder  to  the  children,  unless  a  contrary  inten- 
tion is  shown  from  the  terms  of  the  provision  or  from  the  facts  and 
circumstances  attending  it. 
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APPEAL  FROM  MERCER  CIRCUIT  COURT. 

June  29,  1880. 

Opinion  by  Judge  Cofer: 

The  objection  of  all  construction  is  to  discover  and  effectuate  the 
intention  of  the  person  whose  writing  is  to  be  construed ;  and,  while 
technical  rules  may  aid  in  many  cases  in  accomplishing  the  result 
sought,  they  are  not  to  be  followed  when  the  court  is  satisfied,  from 
an  examination  of  the  instrument,  that  to  follow  the  rule  is  to  defeat 
the  intention.    Turman  v.  White's  Heirs,  14  B.  Mon.  560. 

While  the  court  must  deduce  the  intention  from  the  words  of  the 
instrument,  those  words  may  be  read  in  the  light  of  attending  cir- 
cumstances and  the  relation  of  the  parties.  A  father  making  pro- 
vision for  his  child,  and  that  child's  children,  may  well  be  supposed 
to  have  intended  them  to  take  jointly.  They  are  all  of  his  blood, 
and  the  natural  objects  of  his  bounty.  But  when  a  husband  makes 
a  conveyance  to  his  wife  and  their  children  there  is  less  reason  to 
suppose  that  he  intended  they  should  take  as  joint  tenants,  whereby 
his  bounty  may,  by  her  death,  pass  into  the  hands  of  a  stranger, 
even  as  against  himself. 

No  doubt  Jones  desired  and  intended  that  his  wife  should  enjoy 
the  property  equally  with  their  children,  but  it  would  be  unnatural 
to  suppose  that  he  intended  to  invest  her  with  an  estate  which  might 
pass  from  her  to  strangers  to  his  blood.  This  case  seems  to  illustrate 
the  utter  unreasonableness  of  applying  to  every  deed  or  will  the 
same  rule  of  construction,  with  a  view  to  ascertain  the  intention  of 
the  grantor. 

The  record  shows  that  soon  after  the  deed  was  made  the  grantor 
and  his  wife  separated  and  were  divorced ;  that  each  subsequently 
married  again,  and  died,  leaving  a  child  of  the  second  marriage  sur- 
viving. If  we  apply  to  this  case  the  rule  announced  in  Cessna  v. 
Cessna,  4  Bush  516,  and  Foster  v.  Shreve,  6  Bush  519,  the  result 
will  be  that  the  bounty  of  the  grantor  will  be  entirely  divested  from 
his  family  and  blood,  and  the  child  of  his  wife's  second  marriage 
will  receive  an  interest  in  the  property,  while  his  own  child  will  be 
excluded. 

It  would  be  far  more  reasonable  to  suppose  he  intended  to  give 
his  wife  a  life  estate,  remainder  to  their  children,  as  was  held  in 
Webb  v.  Holmes,  3  B.  Mon.  404.  The  deed  provided  for  the  en- 
joyment of  the  use  of  the  property  by  the  grantor  and  his  wife,  un- 
less the  trustee  should  take  possession  of  it,  and  that  in  that  case 
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he  should  pay  the  entire  rent  and  profits  to  the  wife,  thus  showing 
that  it  was  not  his  purpose  to  make  present  provision  for  the  child 
then  in  being,  or  those  that  should  be  hereafter  born.  His  only  child 
was  then  an  infant  of  tender  years,  and  this  also  conduces  to  show 
that  he  did  not  intend  it  should  take  a  joint  interest  with  the  mother. 

When  a  husband  makes  provision  for  his  wife  and  children,  he 
should  be  presumed  to  do  so  with  the  intention  to  give  the  whole  to 
the  wife  for  life,  remainder  to  the  children,  unless  a  contrary  inten- 
tion is  manifest  from  the  terms  of  the  provision  or  from  the  facts 
and  circumstances  attending  it. 

None  of  the  cases  referred  to  by  counsel  for  appellant  are  of  that 
character,  except  the  case  of  Powell  v.  Powell,  5  Bush  619.    We 
have  examined  the  deed  construed  in  that  case,  and  find  that,  like 
the  deed  in  Webb  v.  Holmes,  it  was  a  deed  interpartes  between 
Calvin  of  one  part  and  Wm.  Powell  of  the  other.     It  was  held  in 
Webb  v.  Holmes  and  Foster  v.  Shreve  that  under  such  a  deed  the 
wife  took  only  a  life  estate,  and  it  would  have  been  so  held,  no  doubt 
in  the  Powell  case  if  the  question  had  been  made  and  the  attention 
of  the  court  had  been  called  to  the  former  case.     But  the  child 
claimed  only  one-half  of  the  estate,  and  the  case  of  Webb  v.  Holmes 
does  not  appear  to  have  been  cited. 

That  it  was  not  intended  to  overrule  Webb  v.  Holmes  is  shown, 
not  only  by  the  fact  that  the  case  was  not  mentioned,  but  by  the 
further  fact  that  Foster  v.  Shreve  was  decided  afterward  and  ap- 
proved and  followed  Webb  v.  Holmes. 

Judgment  affirmed. 

Thos.  C.  Bell,  P.  B.  Thompson,  Jr.,  C.  A.  &  P.  W.  Hardin,  for 
appellant.    O.  S.  Poston,  P.  B.  Thompson,  Sr.,  for  appellees. 

[Cited,  Bullock  v.  Caldwell,  81  Ky.  566,  5  Ky.  L.  576;  Fletcher  t. 
Tyler,  92  Ky.  145,  13  Ky.  L.  421,  17  S.  W.  282,  36  Am.  St  584;  Koenig 
v.  Kraft,  87  Ky.  95,  9  Ky.  L.  945,  7  S.  W.  622,  12  Am.  St.  463;  Frank  r. 
Unz,  91  Ky.  621,  13  Ky.  L.  226,  16  S.  W.  712;  Stevens  v.  Bakrwc.  104 
Ky.  181,  20  Ky.  L.  465,  46  S.  W.  686;  Goodridge  v.  Ooodridge,  91  Ky. 
507,  13  Ky.  L.  70,  16  S.  W.  270;  Meriwether  t>.  Meriwether,  10  Ky.  L. 
669,  10  S.  W.  272;  Smith  v.  Upton,  12  Ky.  L.  27,  13  S.  W.  712;  Brand  f. 
Rhodes*  Adm'r,  17  Ky,  L.  97,  30  S.  W.  597;  Stewart  v.  Robinson,  25  Ky. 
L.  66,  74  S.  W.  652;  Mc  Far  land  v.  Hatchett,  118  Ky.  423,  26  Ky.  L.  276, 
80  S.  W.  1185;  Hall  v.  Wright,  121  Ky.  16,  87  S.  W.  1129,  27  Ky.  L.  1185; 
Bowe  v.  Richmond,  33  Ky.  L.  173,  109  S.  W.  359;  Hall  v.  Moore,  32  Ky. 
L.  56,  105  S.  W.  414;  Harkness  v.  Lisle,  132  Ky.  767,  117  S.  W.  264.] 
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Patrick  M.  Hill  v.  Benjamin  Anderson's  Adm'r,  et  al. 
[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 269.] 

Title  to  Real  Estate— Lien. 

The  mere  existence  of  a  lien  on  real  estate,  if  set  up  by  one  having  a 
right  to  be  heard,  is  no  defense  to  the  owner's  claim  to  title,  which 
cannot  be  defeated  except  by  some  one  holding  a  superior  claim. 

APPEAL  FROM  HARRISON  CIRCUIT  COURT. 

September  7,  1880. 

Opinion  by  Judge  Cofer: 

The  trustee,  Benjamin  Anderson,  was  seized  of  the  lot  in  contest 
ior  the  use  of  Mrs.  Hill,  and  there  having  been  living  issue  of  the 
marriage,  he  is  entitled  to  all  estate  by  the  curtesy.  Sec.  1,  Art.  4, 
Chap.  52,  Gen.  Stat.,  which  is  the  same  as  the  provision  of  the  Re- 
vised Statutes.  The  trustee  sought  to  defeat  the  claim  of  the  hus- 
band on  the  ground  that  he  was  not  seized  for  the  use  of  the  wife 
during  her  life,  because,  as  he  alleged,  her  father  was  tenant  by  the 
curtesy  to  his  deceased  wife.  But  the  evidence  wholly  fails  to  sus- 
tain that  defense. 

It  is  inferable  from  the  record  that  the  trustee  is  dead,  and  one 
claiming  to  be  his  administrator  seems  to  have  filed  an  answer, 
though  we  do  not  perceive  what  interest  he,  as  administrator,  can 
have  in  this  litigation. 

It  appears  from  the  report  of  sale  in  the  suit  of  Masser  v.  An- 
derson, a  copy  of  which  is  in  this  record,  that  a  person  bearing  the 
same  name,  as  the  administrator  of  Benjamin  Anderson,  became  the 
purchaser.    If  the  property  was  sold  under  a  judgment  in  a  suit  to 
which  the  appellant  was  a  party,  the  purchaser  may  have  acquired 
a  good  title ;  but  the  sale  and  purchase  should  have  been  set  up  in 
an  appropriate  pleading,  and  the  record  of  that  proceeding  should 
have  been  exhibited  so  as  to  show  that  the  appellant  was  bound  by 
the  judgment  and  sale.    The  mere  existence  of  the  lien,  even  if  set 
up  by  one  having  a  right  to  be  heard,  is  no  defense  to  the  appellant's 
claim,  which  is  a  legal  claim  and  one  that  cannot  be  defeated  ex- 
cept by  some  one  holding  a  superior  claim ;  and  no  such  claim  hav- 
ing been  manifested,  the  judgment  must  be  reversed  and  the  cause 
remanded  for  further  proper  proceedings. 

The  appeal  prosecuted  was  granted  in  this  court,  and  the  motion 
to  dismiss  is  overruled. 
A.  Perrin,  C.  W.  West,  for  appellant. 
T.  F.  Fortnan,  for  appellees. 
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Jessie  J.  Caskey  v.  Jane  Caskey- 

[Abstract  Kentucky  Law  Reporter,  Vol  1 — 280. 
Reported  later  in  abstract,  4  Ky.  L.  726,  and  in  full  p.  811.  J 


Alimony  Pending  Divorce. 

Untii  such  time  as  a  husband  in  a  divorce  proceeding  establishes 
by  evidence  the  dereliction  of  the  wife  without  his  fault,  he  is  legal- 
ly bound  to  support  her.  Pending  the  suit,  the  wife  being  without 
adequate  means,  is  entitled  to  alimony. 

Allowance  of  Alimony. 

The  allowance  of  $125  for  the  temporary  support  of  the  wife,  pend- 
ing a  divorce,  is  a  reasonable  allowance  where  the  husband's  estate  11 
worth  $4,000  or  $6,000. 

appeal  from  morgan  circuit  court. 

September  7,  1880. 

Opinion  by  Judge  Hargis  : 

The  pleadings  and  affidavits  present  the  sole  question,  whether 
the  appellee  is  entitled  to  alimony  pending  suit  brought  by  her  for 
divorce  against  her  husband,  the  appellant.  There  being  nothing 
else  in  the  record  by  which  to  decide  the  question,  the  reasonableness 
or  unreasonableness  of  the  separation  cannot  now  be  considered, 
and  cannot  be  decided  until  the  evidence  shall  have  been  taken  in 
the  legal  mode.  It  is  true  the  appellant  controverts  the  material 
allegations  of  his  wife's  petition.  But  until  he  establishes  by  affirm- 
ative evidence,  her  dereliction  without  his  fault,  he  stands  under 
legal  demand  to  support  her.  The  mere  fact  that  the  suit  is  pend- 
ing, incomplete  in  its  preparation,  is  alone  sufficient  to  entitle  the 
wife,  who  has  no  adequate  means  of  her  own,  whether  plaintiff  or 
defendant,  to  alimony  during  its  pendency.  2  Bishop  on  Marriage 
and  Divorce  (6th  ed.),  Sec.  384;  Sec.  6,  Art.  3,  Chap.  52,  General 
Statutes ;  Cravens  v.  Cravens,  4  Bush  435. 

The  allowance  of  $125  for  the  appellee's  temporary  support  is 
certainly  very  reasonable  out  of  an  estate,  as  the  record  shows,  ot 
$4,000  to  $5,000,  now  owned  by  appellant.  It  is  to  be  presumed 
that  the  court  did  not  make  the  allowance  as  compensation,  either 
in  whole  or  in  part,  to  the  appellee's  counsel,  because  that  question 
depends  upon  the  final  result  of  the  action,  and  the  judgment  com- 
plained  of  does  not  direct  any  compensation  to  the  attorneys. 

Judgment  affirmed  with  damages. 

John  T.  Hazelrigg,  for  appellant. 

Henry  ,&  Cooper,  for  appellee. 
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Frank  Betz  &  Co.  v.  Harry  A.  Altemeyer. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 281.] 


Ownership  of  Promissory  Note. 

Where  the  owner  of  a  note  discounts  it  at  a  bank,  and  renewals 
were  executed  to  the  bank,  it  sufficiently  shows  that  the  original  own- 
ers nave  parted  with  their  ownership,  and  that  such  note  or  its  re- 
newals belong  to  the  bank,  and  the  bank  could  not  be  divested  of 
ownership  until  it  was  paid  the  amount  of  said  note. 

APPEAL  FROM  CAMPBELL  CIRCUIT  COURT. 

September  7,  1880. 

Opinion  by  Judge  Cofer  : 

The  petition  and  amendment  fail  to  disclose  a  cause  of  action, 
without  reference  to  the  question  whether  the  taking  of  a  new  note 
or  notes  operated  to  discharge  the  appellee  from  liability  on  the  orig- 
inal note,  and  as  the  judgment  must  be  affirmed  on  that  ground 
it  is  not  necessary  to  decide  whether,  as  matter  of  law,  the  appellee 
is  released. 

The  petition  shows  that  the  note  was  discounted  at  the  bank  of 
Taylor  &  Son,  and  that  the  renewals  were  executed  to  the  firm. 
This  is  sufficient  to  show  that  appellants  have  parted  with  their 
title  to  the  original  note,  and  that  it  became  the  property  of  the 
bank ;  and  there  is  nothing  to  show  that  they  have  paid  the  bank,  or 
have  in  any  way  become  reinvested  with  title  to  that  note. 

The  mere  renewal  of  the  note  by  Andreas  and  the  appellee  did 
not  have  that  effect.  If  the  renewal  is  to  be  taken  to  be  a  satisfac- 
tion of  the  old  note' then  it  is  extinguished.  If  the  renewal  was  not 
a  satisfaction  then  it  continued  to  belong  to  the  bank  until  the  new 
note  was  paid,  and  it  is  not  alleged  that  this  has  been  done. 

The  facts  stated  show  that  the  original  note,  if  not  satisfied,  be- 
longs to  the  bank  and  not  to  the  appellants,  and  consequently  in  any 
aspect  of  the  case  the  appellants  manifested  no  cause  of  action. 
Wherefore  the  judgment  is  affirmed. 
John  S.  Ducker,  for  appellants.    F.  M.  Webster,  for  appellee. 
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Commonwealth  v.  Richard  Martin. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 279.] 

Criminal  Law — Indictment  for  Forgery. 

An  indictment  attempting  to  charge  forgery  is  insufficient  which 
only  charges  that  the  accused  "did  unlawfully  forge  an  instrument," 
etc.,  and  the  further  allegation  that  "this  writing  was  so  forged  and 
falsely  made."  Such  allegations  but  state  conclusions  of  law,  and 
not  statements  of  facts  required  by  the  code. 

APPEAL  FROM  McCRACKEN  CIRCUIT  COURT. 

September  7,  1880. 

Opinion  by  Judge  Hines': 

The  demurrer  to  the  indictment  was  properly  sustained.  The 
allegation  that  appellee  "did  unlawfully  forge  an  instrument,"  and 
the  further  allegation  that  "this  writing  was  so  forged  and  falsely 
made,"  are  but  statements  of  conclusions  of  law,  and  not  statements 
of  facts  constituting  the  offense  as  required  by  the  code.  Stowers 
v.  Commonwealth,  12  Bush  342;  Commonwealth  v.  Williams,  13 
Bush  267. 

Judgment  affirmed. 

P.  IV.  Hardin,  for  appellant. 


Commonwealth  v.  J.  W.  Lester. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 276.] 

Criminal  Law — Bail  Bond. 

Where  it  is  not  determined  by  the  justices  whether  a  charge  against 
an  accused  is  for  grand  or  petit  larceny,  but  they  approve  a  bail  bond, 
and  the  prisoner  gave  the  bond  and  was  released  from  custody,  bis 
surety  will  not  be  allowed  to  say  that  the  accused  had  committed  or 
was  afterward  charged  with  a  greater  offense,  and  that  the  bond  is 
therefore  void. 

APPEAL  FROM  FULTON  CIRCUIT  COURT. 

September  8,  1880. 

Opinion  by  Judge  Pryor: 

It  is  difficult  to  determine  from  the  record  in  this  case  whether 
the  accused  was  arrested  on  the  charge  of  grand  or  petit  larceny. 
He  was  arrested  for  larceny,  and  when  brought  before  the  two 
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justices  they  had  the  right  to  determine  whether  it  was  the  one 
offense  or  the  other  in  order  to  pass  upon  the  question  of  bail.  It 
seems  they  heard  no  proof  as  to  the  accused,  but  took  from  him  a 
bond  for  his  appearance  before  the  county  judge,  by  whom  he  had 
elected  to  be  tried.  If  he  had  been  charged  with  a  felony  no  bail 
could  have  been  taken ;  but  as  under  the  warrant  he  might  have  been 
convicted  of  a  lesser  offense,  it  is  to  be  presumed  that  the  benefit 
of  such  a  conclusion  was  conceded  to  the  accused  and  the  bond 
accepted.  This  presumption  should  be  indulged  not  only  upon  the 
idea  that  the  justices  were  informed  as  to  the  law,  but  for  the  rea- 
son that,  as  no  certain  charge  had  been  made,  the  action  the  least 
oppressive  to  the  accused  should  have  been  taken.  The  prisoner 
gave  the  bond  and  was  released  from  custody,  and  his  surety  ought 
not  to  be  allowed  to  say  that  accused  had  committed  or  was  after- 
ward charged  with  a  greater  offense,  and  therefore  the  bond  is  void. 

The  judgment  quashing  the  bond  is  reversed  and  cause  remanded 
for  further  proceedings. 

P.  IV.  Hardin,  for  appellant     H.  A.  &  R.  T.  Tyler,  for  appellee. 


Cincinnati  Southern  R.  Co.  v.  S.  C.  Lyon. 
[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 280.] 

Building  a  Railroad  Fence. 

There  is  no  statute  requiring  a  railroad  company  to  pay  not  only 
for  building  the  fence,  but  also  for  keeping  it  in  repair. 

APPEAL  FROM  FAYETTE  COURT  OF  COMMON  PLEAS. 

September  8,  1880. 

Opinion  by  Judge  Pryor: 

On  the  issue  made  the  appellant  was  entitled  to  conclude  the 
argument.  There  is  no  evidence  showing  that  the  appellee  or  his 
landlord  ever  received  any  compensation  for  erecting  a  fence  bor- 
dering on  the  road,  and  if  either  had,  there  is  no  statute  requiring 
the  railroad  company  to  pay  not  only  for  building  the  fence,  but 
also  for  keeping  it  in  repair.  We  find  nothing  in  the  record  in  the 
way  of  proof  authorizing  an  instruction  on  this  branch  of  the  case. 
While  it  may  not  have  worked  an  injury  to  the  appellant,  for  the 
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reason  already  indicated,  the  judgment  must  nevertheless  be  re- 
versed.   A  new  trial  should  be  awarded,  as  the  appellant  shocid 
have  been  allowed  to  conclude  the  argument. 
Kinkead  &  Kinkead,  for  appellant. 


Commonwealth  v.  Barry  Gee. 

[Abstract  Kentucky  Law  Reporter,  VoL  1 — 281.] 

Criminal  Law — Concealed  Weapons. 

Where  in  an  Indictment  it  is  charged  that  one  is  guilty  of  "orr?- 

ing  concealed  a  deadly ,"  the  omission  of  the  word  "wopa" 

will  not  render  the  indictment  bad.  The  context  unmistakably  tatt* 
cates  the  word  omitted,  and  enables  the  court  to  supply  it  with  «r 
tainty. 

APPEAL  FROM  MONROE  CRIMINAL  COURT. 

September  8,  1880. 

Opinion  by  Judge  Cofer  : 

The  omission  of  the  word  "weapon"  did  not  render  the  indict- 
ment bad.  It  is  alleged  that  the  offense  charged  was  committed  by 
carrying  concealed  upon  and  about  his  person  a  deadly  weapon 
This  was  sufficient  for  all  purposes.  Besides  this,  the  word 
"weapon"  should  be  supplied.    The  words,  "the  offense  of  carrying 

concealed  a  deadly ,"  unmistakably  indicate  the  omitted  word 

and  enable  the  court  to  supply  it  with  absolute  certainty. 

Wherefore  the  judgment  is  reversed  and  the  cause  remanded  with 
directions  to  overrule  the  demurrer. 

P.  W.  Hardin,  for  appellant. 


S.  S.  Johnson  v.  George  W.  Rowe. 
[Abstract  Kentucky  Law  Reporter,  Vol.  1—274.] 

Inadequacy  of  Selling  Price  of  Real  Estate. 

Where  the  price  of  the  sale  of  real  estate  is  grossly  inadequate,  very 
slight  circumstances  will  be  seized  upon  by  the  chancellor  for  tie 
purpose  of  granting  relief  against  Buch  a  sale. 

Description  in  Conveyance  of  Real  Estate  at  Judicial  Sale. 

The  fact  that  the  conveyance  describes  the  property  cannot  cure  1 
levy  that  is  void  for  want  of  description. 
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APPEAL.  FROM  WARREN  CIRCUIT  CuURT. 

September  8,  1880. 

Opinion  by  Judge  Pryor  : 

In  this  case  it  is  unnecessary  to  discuss  the  question  as  to  the  in- 
adequacy of  the  price  paid  by  the  appellant  for  the  land  in  contro- 
versy. Where  the  sacrifice  is  so  great  as  to  trouble  the  conscience 
of  the  chancellor,  very  slight  circumstances  will  be  seized  on  for  the 
purpose  of  granting  the  relief  sought.  The  levy,  it  seems  to  us, 
is  so  indefinite  and  uncertain  as  to  render  the  sale  void.  Where  this 
property  is  located  does  not  appear,  either  by  the  levy  or  the  return 
made  by  the  officer,  evidencing  the  sale  under  which  the  appellant 
claims. 

The  fact  that  the  conveyance  describes  the  property  cannot  cure 
a  levy  that  is  void  for  want  of  description.    It  is  not  the  personal 
knowledge  the  sheriff  may  have  as  to  the  location  of  the  property 
that  is  to  guide  him  in  the  execution  of  the  deed,  but  the  description 
given  in  the  levy  or  return  made;  this  must  identify  the  property 
so  as  to  enable  him  to  make  the  conveyance.    "Levied  on  a  lot  on 
the  corner  of  Green  and  Main  streets/'  without  designating  the  cor- 
ner or  describing  the  buildings  upon  it,  cannot  be  said  to  be  a  valid 
levy ;  nor  could  an  ejectment  be  maintained  on  such  a  return.    While 
equitable  grounds  may  exist  for  cancelling  the  deed  this  ground  is 
sufficient,  and  the  relief  was  properly  granted.    The  appellee,  having 
sought  the  aid  of  a  court  of  equity  for  the  restoration  of  his  title, 
should  be  compelled  to  do  equity. 

The  validity  of  the  debt  is  not  denied,  and  the  judgment  should 
have  been  so  extended  as  to  subject  the  property  to  its  payment. 
For  this  reason  the  judgment  is  reversed  and  cause  remanded  for 
further  proceedings. 
James  M.  Rose,  James  M.  Hines,  for  appellant 
William  Lindsay,  J.  W.  &  /.  R.  Gorin,  for  appellee. 


Lydia  A.  Chappell  v.  C.  W.  Munger. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 269.] 

Election  of  Trustees. 

Where  a  law  requires  the  election  of  additional  trustees  no  election 
can  be  held  un^l  the  law  goes  Into  effect.  The  creatlcn  of  additional 
trustees  by  reason  of  subsequent  legislation  cannot  affect  the  rights 
of  those  then  in  oflice. 
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APPEAL  FROM  NICHOLAS  CIRCUIT  COURT. 

September  8,  1880. 

Opinion  by  Judge  Pryor  : 

An  election  could  not  have  been  held  until  the  law  went  into 
effect  under  which  these  trustees  were  required  to  be  elected.  Xo 
vacancy  occurred,  for  the  reason  that  the  trustee  then  acting  held 
his  office  until  his  successor  had  qualified;  and  the  mere  fact  that 
this  successor  could  not  qualify  for  a  year  or  longer  did  not  make 
the  office  vacant.  The  creation  of  additional  trustees,  bv  reason 
of  subsequent  legislation,  did  not  affect  the  rights  of  those  then  in 
office  until  the  trustees  under  the  last  enactment  had  been  elected 
and  qualified. 

Judgment  affirmed. 

Charles  Little,  for  appellant.    Ross  &  Kennedy,  for  appellee. 


Commonwealth  v.  Lewis  Bright. 
[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 274.] 

Right  of  Court  to  Suspend  Tavern  Keeper's  License. 

The  county  court  is  authorized  by  a  lawful  proceeding  to  suspend 
the  license  of  a  tavern  keeper  and  deprive  him  of  his  business  under 
it,  but  since  March  13,  1876,  when  the  general  assembly  created  a 
criminal  court  for  the  counties  of  Fleming,  Morgan,  Nicholas,  Lewis, 
Rowan  and  Oreenup,  and  took  away  from  the  circuit  courts  of  said 
counties  jurisdiction  in  criminal  cases  or  penal  causes,  an  appeal  from 
the  judgment  of  the  county  court  for  suspending  such  license,  being  of 
a  penal  nature,  should  have  been  taken  to  the  criminal  court  The 
circuit  court  has  no  jurisdiction  in  such  appeal. 

APPEAL  FROM  FLEMING  CIRCUIT  COURT. 

September  8,  1880. 

Opinion  by  Judge  Hargis  : 

March  13,  1876,  the  general  assembly  established  a  criminal  court 
in  the  14th  judicial  district,  composed  of  the  counties  of  Morgan, 
Fleming,  Nicholas,  Lewis,  Rowan  and  Greenup.  Section  1  of  the 
law  enacted  "That  it  shall  have  all  the  jurisdiction  in  criminal  and 
penal  causes  and  proceedings  which  the  circuit  courts  of  this  com- 
monwealth now  have,  or  which  may  hereafter  be  conferred  upon  it 
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by  law,"  and  that  "It  shall  take  the  place  of  the  circuit  courts  of  the 
said  counties  in  such  criminal  and  penal  jurisdiction."  Section  4 
stated  that  "said  circuit  courts  shall  no  longer  have  cognizance  of 
any  criminal  or  penal  causes  or  pleas  of  the  commonwealth  in  said 
counties." 

During  the  existence  of  the  criminal  court  the  appellee's  tavern 
license  was,  without  notice,  temporarily  suspended  by  the  Fleming 
County  Court.     Thereafter,  upon  summons  duly  served,  he  was 
absolutely  deprived  of  his  license  from  keeping  a  tavern  upon  the 
charge   of   violating   his   tavern   obligation.        To   correct   those 
orders  which  he  alleges  were  erroneous  and  unjust  he  appealed 
to  the  circuit  court  of  Fleming  county,  and  that  court  reversed  and 
vacated  the  judgment  and  orders  of  the  county  court  and  restored 
the  appellee's  license  and  privileges  under  it.    Of  this  judgment  the 
commonwealth  complains  by  this  appeal,  on  several  grounds,  none 
of  which  are  necessary  to  be  noticed  except  the  objection  to  the 
jurisdiction  of  the  Fleming  Circuit  Court.    That  court  had  no  juris- 
diction or  cognizance,  as  we  have  seen,  of  any  penal  causes  or  pleas 
of  the  commonwealth  so  long  as  the  criminal  court  existed. 

The  proceedings  of  the  county  court  were  highly  penal  in  their 
nature.  If  the  acts  charged,  upon  which  its  proceedings  were  based, 
had  been  proceeded  upon  by  indictment  against  appellee,  if  found 
guilty  he  would  have  been  subjected  to  fine  and  in  default  of  pay- 
ment confined  in  the  county  jail.  While  the  county  court  had  no 
power  to  fine  or  imprison  him,  it  did  have  power  by  lawfully  pro- 
ceeding to  suspend  his  license  and  deprive  him  of  his  business  under 
it,  which  might  entail  a  heavier  pecuniary  loss  than  the  highest  fine 
which  the  law  imposes  for  such  acts.  The  appeal  from  the  county 
court  should  have  been  taken  to  the  Fleming  Criminal  Court,  and 
not  to  the  circuit  court,  as  the  latter  had  no  jurisdiction  of  the  cause. 
Whatever  errors  may  have  been  committed  by  the  county  court  the 
circuit  court  had  no  power  to  correct  them. 

The  judgment  of  the  circuit  court  is  therefore  reversed  with  di- 
rections to  dismiss  the  appellee's  appeal  from  the  county  court. 
P.  W.  Hardin,  for  appellant.     IV.  J.  Hendrick,  for  appellee. 
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R.  C.  Harris*  Assignee  v.  W.  B.  England. 

* 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 27L] 

Bankruptcy-— Aitignment. 

When  property  is  owned  by  a  person  at  the  time  of  the  filing  of  & 
petition  in  bankruptcy,  his  assignment  thereafter  to  another  viE 
convey  nothing. 

APPEAL  FROM  MARION  CIRCUIT  COURT. 

September  8,  1880. 

Opinion  by  Judge  Hines  : 

The  conveyance  by  the  register  to  Spalding,  assignee  of  Harris, 
operated  to  vest  the  assignee  with  title  to  all  the  property  and  chose* 
in  action  belonging  to  Harris  at  the  time  of  the  filing  of  the  petition 
in  bankruptcy ;  and  therefore,  the  claim  in  controversy  being  the 
property  of  Harris  at  the  time  of  the  filing  of  the  petition  in  bank- 
ruptcy, September  i,  1876,  and  the  assignment  by  Harris  to  the  ap- 
pellee having  been  made  subsequent  to  that  date,  appellee  took 
nothing  by  this  assignment. 

This  is  not  an  action  or  suit  by  the  assignee  in  bankruptcy  against 
one  claiming  an  adverse  interest.  The  fund  for  distribution,  out 
of  which  the  claim  was  to  be  paid,  was  in  the  hands  of  the  court,  and 
those  entitled  to  it  were  awaiting  the  order  of  distribution.  The 
assignee  in  bankruptcy  had  no  cause  of  action  against  appellee  or 
anyone  else.  The  fund  belonged  to  him  as  assignee,  but  the  time 
of  distribution  depended  upon  the  court  in  whose  custody  it  was, 
and  the  fact  that  the  litigation  continued  and  the  fund  was  not  dis- 
tributed until  more  than  two  years  after  the  appointment  of  the  as- 
.  signee  in  bankruptcy,  cannot  affect  his  right  to  receive  it  whenever 
distributed. 

Appellee  had  no  standing  in  court,  and  no  right  to  litigate  the 
question  presented  by  his  alleged  assignment.  Section  5057  of  the 
Federal  Statutes  applies  as  well  to  suits  by  creditors  against  as- 
signees as  to  suits  by  assignees.  The  error  of  the  court  below  was 
in  entertaining  appellee's  complaint,  because  he  was  barred  by  the 
statute.  Appellant,  assignee  in  bankruptcy,  is  entitled  to  this  toi 
and  the  judgment  is  reversed  and  cause  remanded  with  directions 
to  so  adjudge. 

Belden  &  Shuck,  C.  A.  Johnston,  for  appellant 

Russell  &  Arritt,  for  appellee. 
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Samuel  Adams'  Assignee  v.  Alvin  Branch,  et  al. 

[Kentucky  Law  Reporter,  Vol.  3 — 178.] 

Conveyance  by  Insolvent  Debtor. 

One  must  be  juBt  before  be  Is  generous,  and  a  conveyance  of  the 
greater  part  of  one's  estate  to  his  son  and  son-in-law  at  a  time  when 
the  grantor  is  indebted  cannot  be  upheld  as  against  the  claims  of 
creditors. 

Action  by  Assignee  of  Insolvent  Debtor. 

The  assignee  of  an  insolvent  debtor  may  maintain  an  action  to  set 
aside  a  conveyance  of  real  estate  by  his  assignor  made  to  defraud 
creditors. 

APPEAL  FROM  NICHOLAS  CIRCUIT  COURT. 

September  9,  1880. 

Opinion  by  Judge  Pryor  : 

It  is  not  material  to  inquire  what  were  the  motives  prompting 
Samuel  Adams  to  dispose  of  his  land  to  his  son  and  son-in-law.  He 
was  at  the  time  indebted,  and  the  conveyance  of  more  than  two- 
thirds  of  his  entire  estate  cannot  be  upheld  as  against  the  claims  of 
creditors.    One  must  be  just  before  he  is  generous,  and  while  a  gift 
to  one's  children  by  way  of  advancement  or  otherwise  may  be  made, 
if  endangering  the  claims  of  existing  creditors  the  chancellor  will 
not  hesitate  to  disregard  all  such  transactions.     In  this  case  there 
was  a  consideration  paid  by  the  son  and  son-in-law  for  the  land, 
and  we  are  inclined  to  conclude  from  the  testimony  that  they  were 
not  apprised  of  the  pecuniary  condition  of  the  father,  but  accepted 
the  bonds  in  good  faith,  and  at  least  had  no  knowledge  of  any  de- 
sign on  the  part  of  the  father  to  defraud  his  creditors. 

The  proof  conduces  also  to  show  that  Samuel  Adams,  at  the  date 
of  the  bonds  in  1872,  believed  that  the  price  to  be  paid  for  the  land 
would  satisfy  his  debts ;  but  in  this  he  was  mistaken,  and  so  far  as 
this  record  shows,  but  little  of  the  money  received  was  applied  in 
that  way,  and  his  debts  are  unpaid.  The  land  sold  was  worth  not 
less  than  $50  per  acre  when  these  conveyances  were  made,  or  when 
the  bonds  were  executed.  It  is,  then,  an  admitted  fact  that  his  cred- 
itors are  unpaid  and  his  children  have  received  deeds  to  the  land 
for  which  they  paid  scarcely  one-third  of  its  value;  and  we  see  no 
reason  why  the  sale  to  the  son  and  son-in-law  should  not  be  held  as 
constructively  fraudulent,  although  they  did  purchase  in  good  faith. 
There  may  be  actual  fraud  on  the  part  of  the  grantor  and  contribu- 
tive  fraud  on  the  part  of  the  grantee. 
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If  the  grantees  have  an  equity  in  this  case,  and  we  think  they 
have,  they  should  be  required  to  pay  the  claims  of  creditors  exist- 
ing at  the  time  of  the  sale  to  them  in  February,  1872,  or  the  land 
conveyed  to  them  should  be  sold  for  that  purpose.    They  have  a 
superior  equity  to  the  extent  of  the  money  paid  by  them,  and  the 
land  they  purchased  should  only  be  sold  to  pay  the  debts  existing 
at  the  time.    The  fact  that  some  of  the  debts  were  renewed  did  not 
amount  to  a  satisfaction  or  discharge  of  the  original  obligation,  un- 
less there  had  been  some  change  in  the  security.    The  son,  Millard 
F.  Adams,  has  sold  twenty  acres  of  the  land  received  by  him,  and 
the  purchase  having  been  made,  as  we  think,  in  good  faith,  the  pur- 
chaser will  not  be  disturbed,  but  Millard  F.  Adams  must  account 
for  its  value  less  the  amount  paid  per  acre  for  it,  estimating  the 
whole  tract  purchased  by  him  at  $1,500.     If  any  part  of  the  pur- 
chase money  due  the  father  remains  unpaid,  unless  the  notes  are  in 
the  hands  of  innocent  parties,  the  same  will  be  subject  to  the  claims 
of  antecedent  creditors. 

The  conveyance  to  this  land  was  not  made  until  the  year  1874* 
and  no  discovery  of  the  fraud  was  made,  or  could  well  have  been 
made,  by  any  of  the  parties  until  long  after  the  sale  took  place. 

The  relation  of  son  and  son-in-law  to  the  grantor,  and  with  but 
little  if  any  change  in  the  use  of  the  land,  presented  no  reason  for 
inquiry  on  the  part  of  the  creditors,  and  this  is  certainly  not  a  case 
where  the  chancellor  should  search  for  facts  to  bar  a  recovery  by 
f  reason  of  the  lapse  of  time.  That  the  assignee  can  maintain  this 
action  has  been  settled  by  this  court  in  the  case  of  Boone  v.  H(A\i 
7  Bush  66,  and  in  Payne  v.  Able,  7  Bush  344.  What  debts  were  in 
existence  at  the  time  of  the  bond  in  February,  1872,  and  are  yet  un- 
paid, does  not  sufficiently  or  definitely  appear,  and  the  case  should 
go  to  the  commissioner  in  order  that  this  may  be  ascertained.  When 
the  indebtedness  is  ascertained  the  land  should  be  sold,  first  to  sat- 
isfy the  amount  paid  by  Branch  and  Adams  in  their  purchase,  with 
interest  from  day  of  sale,  Adams  to  account  for  the  land  sold  by 
him  in  the  manner  already  stated,  and  the  balance  be  applied  to  the 
claims  of  creditors,  or  the  appellees,  Branch  and  Adams,  may  elect 
to  retain  the  land  and  pay  the  debts. 

The  claims  of  creditors  subsequent  to  the  sale  of  the  land  in  Feb- 
ruary, 1872,  should  be  denied.  No  question  of  rents,  interest  or  im- 
provements should  be  allowed  unless  the  land,  by  reason  of  the  im- 
provements on  the  tract  purchased  by  either,  has  by  improvements 
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placed  upon  it  been  enhanced  in  value  beyond  $50  per  acre.  Nothing 
in  this  opinion  is  to  preclude  the  appellees  from  contesting  the 
validity  of  any  claim  that  may  be  presented  to  the  commissioner. 
(Cited,  Wood  v.  Golf's  Curator,  7  Bush  59;  Lowry  v.  Fisher,  2 
Bush  70.) 

Judgment  reversed  and  cause  remanded  for  further  proceedings 
consistent  with  this  opinion. 

Judge  Hargis  not  sitting. 

Hargis  &  Nowell,  Reid  &  Stone,  for  appellant. 

Ross  &  Kennedy,  for  appellees. 

ICited,  Btiger  v.  Jackson,  139  Ky.  495,  31  Ky.  L.  435,  102  S.  W.  329.] 


Shadrack  Casey  and  Wife  v.  W.  L.  Pence. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 278.] 

Conveyance  in  Satisfaction  of  Legacy. 

Whether  a  conveyance  is  made  in  satisfaction  of  a  legacy  must  be 
determined  from  all  the  facts  and  circumstances  surrounding  the 
action;  and  where  a  pleading  denies  that  it  was  the  intention  of  the 
testator  to  satisfy  the  legacy  by  the  conveyance  the  issue  is  formed 
and  should  be  tried. 

APPEAL  FROM  SHELBY  CIRCUIT  COURT. 

September  9,  1880. 

Opinion  by  Judge  Hines: 

Whether  the  conveyance  to  appellants  and  the  children  was  in-, 
tended  as  a  satisfaction  or  ademption  of  the  legacy  is  to  be  deter- 
mined from  all  the  facts  and  circumstances  surrounding  the  action. 
On  the  facts  as  they  appear  in  this  record  we  would  not  hesitate  to 
say  that  the  conveyance  was  intended  as  a  satisfaction,  or  to  be  in 
lieu  of  the  bequest;  but  what  other  evidence  appellant  might  be 
able  to  produce  to  show  that  such  was  not  the  intention  of  the  tes- 
tator we  are  unable  to  determine,  and  as  the  reply  denies  that  it 
was  the  intention  of  the  testator  to  thus  take  away  the  bequest,  and 
issue  was  formed  upon  that  point,  that  should  have  gone  to  trial. 
Duncan's  Trustee  v.  Clay,  13  Bush  48. 

The  court  erred  in  sustaining  the  demurrer  to  the  reply,  and  for 
that  reason  the  judgment  is  reversed  and  cause  remanded  for  further 
proceedings. 

L.  A.  Weakly,  for  appellants. 

Caldwell  &  Harwood,  for  appellee. 

44 
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A.  J.  TURPIN,  ET  AL.,  V.  J.  A.  FuQUA,  ET  AL. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 262.] 

Judicial  Sale  of  Real  Estate. 

The  court  will  not  order  the  whole  of  a  lot  to  be  sold  where  it  is 
not  necessary  to  pay  the  amount  of  a  lien  adjudged  against  it. 

Retaining  Lien. 

A  lien,  valid  against  purchasers,  may  be  retained  to  indemnify  the 
grantor  against  an  encumbrance  on  the  land  given  in  consideration 
of  that  conveyed  by  him. 

Vendor's  Lien. 

While  the  release  by  the  vendors  of  their  lien  on  a  portion  of  the 
property  will  not  release  it  as  to  the  residue,  it  cannot  increase  the 
burden  on  such  residue. 

APPEAL  FROM  DAVIESS  CIRCUIT  COURT. 
September  11,  1880. 

Opinion  by  Judge  Cofer: 

As  the  judgment  appealed  from  must  be  reversed  on  other 
grounds,  it  is  not  necessary  to  decide  whether  the  cause  was  pre- 
maturely heard. 

There  is  no  sufficient  description  of  the  property  in  the  pleadings 
or  judgment.  The  court  should  not  have  ordered  the  whole  lot  to 
be  sold,  unless  necessary  to  pay  the  amount  of  the  lien  adjudged 
against  it.  The  suit  was  commenced  before  the  present  code  went 
into  effect,  and,  therefore,  the  provisions  of  Sub-sec.  2,  Sec.  6% 
Bullitt's  Code,  do  not  apply.    (See  Section  837.) 

We  incline  to  the  opinion  that  a  lien  valid  against  purchasers  may 
be  retained  to  indemnify  the  grantor  against  an  encumbrance  on  the 
land  given  in  consideration  of  that  conveyed  by  him.  The  land  so 
received  stands  in  lieu  of  purchase-money,  and  the  case  is  analogous 
to  the  payment  for  land  in  cash  notes  and  a  lien  retained  to  secure 
the  payment  of  the  notes  or  to  secure  the  liability  of  the  assignor,— 
which  has  been  repeatedly  recognized  by  this  court  as  valid,  even 
against  purchasers. 

Nor  do  we  perceive  any  valid  objection  to  the  substitution  of  the 
lot  of  appellants  to  be  sold  in  lieu  of  the  lot  conveyed  by  Mitchell 
to  Fuqua.  Whatever  burden  rests  upon  the  latter's  lot  must  be 
-borne  by  the  lot  he  conveyed  to  Mitchell;  and  as  the  time  when 
Mitchell  was  bound  by  the  terms  of  the  deed  to  remove  the  encum- 
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brances  has  passed,  Fuqua  had  a  right  to  proceed  by  action  to  as- 
certain the  amount  of  encumbrance  and  have  it  removed,  and  the 
chancellor,  to  prevent  multiplicity  and  circuity,  will  place  the  bur- 
den at  once  where  it  must  ultimately  rest. 

The  release  by  the  vendors  of  their  lien  on  a  portion  of  the  prop- 
erty did  not  release  it  as  to  the  residue,  but  neither  can  it  increase 
the  burden  on  such  residue.  The  lien  attached  to  every  part  of  the 
property  equally  according  to  its  actual  value,  and,  as  the  vendors 
cannot  increase  the  burden  upon  any  part  by  releasing  their  lien 
upon  another  part,  no  injury  was  done  to  one  sub-purchaser  by  re- 
leasing the  lien  as  to  any  other. 

The  commissioner  found  a  balance  of  $1,337.96  to  be  due  on  the 
purchase  price.  This,  however,  is  not  quite  correct.  The  Pottinger 
lot  sold  for  about  $595,  but  the  vendors  are  only  charged  with  $540, 
the  balance  being  deducted  for  costs  and  the  fees  of  attorneys.  Only 
the  legal  costs  should  have  been  deducted.  They  had  no  right  to 
reduce  the  amount  of  the  credit  by  deducting  the  fee  of  their  attor- 
neys, and  thereby  to  compel  Mitchell  or  his  vendees  to  pay  it. 

The  receiver  collected  some  rents,  which  he  paid  over  to  or  for 
the  vendors,  and  it  is  suggested  that  he  may  have  collected  an  addi- 
tional   sum.     These   should   be   credited   on   the   purchase-money. 
When  these  additional  credits  are  ascertained  and  deducted  from 
?I»337-96  the  balance  should  be  apportioned  between  the  lots  sold 
to  Buckner,  McHenry  and  Fuqua,  and  the  Bailey  lot,  none  of  which 
have  contributed  any  part  of  the  money  already  paid.    The  appor- 
tionment to  be  according  to  their  respective  actual  value,  and  for 
the  amount  so  to  be  ascertained,  chargeable  to  Fuqua's  lot,  judg- 
ment should  be  rendered  against  appellants'  lot,  the  pleadings  being 
first  so  amended  as  to  describe  the  property. 

Unless  the  value  of  the  several  lots  named  above  is  agreed  upon, 
the  cause  should  be  referred  to  the  master  to  take  proof  and  report. 
We  do  not  think  the  whole  burden  should  be  thrown  upon  the  Bai- 
ley lot.  even  if  it  was  sufficient  to  pay  the  balance  due.  Bailey 
bought  it  and  paid  a  part  of  the  purchase-money ;  the  contract  was 
rescinded,  and  for  the  purchase-money  paid,  Bailey  has  a  lien  which 
gives  as  good  an  equity  as  the  appellants',  and  they  have  no  right  to 
insist  upon  casting  upon  that  lot  any  greater  burden  than  if  the 
contract  had  not  been  rescinded. 

Many  other  points  are  made  in  the  elaborate  brief  of  appellants* 
counsel,  all  of  which  have  been  considered,  but  it  would  extend  this 
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opinion  too  much  to  respond  to  them  all  unless  it  was  necessary  to 
a  proper  decision  of  the  cause.  We  have  passed  upon  the  points 
which  seem  to  us  to  be  important  to  a  correct  decision.  Under  the 
circumstances  of  the  case  the  order  confirming  the  sale  should  also 
be  reversed. 

There  should  be  no  judgment  for  costs,  in  this  court,  except 
against  Anthony's  heirs,  viz.:  Barbara  and  Nora  Anthony,  and 
Taylor  and  wife. 

Judgment  and  order  of  confirmation  reversed  and  cause  re- 
manded for  further  proper  proceedings. 

Riley,  Jolly  &  Walker,  for  appellants. 

Weir  &  Son,  for  appellees. 


John  M.  Price  and  Wife  v.  Trustees  of  Town  of  Bellevue. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 276.] 

Taxation  Under  Town  Charter. 

Where  the  charter  of  a  town  expressly  restricts  the  power  to  tax 
to  an  assessment  or  levy  of  forty  cents  per  each  one  hundred  dollars 
valuation,  such  restriction  will  prevent  a  higher  levy;  and  where 
there  is  nothing:  in  the  record  to  show  that  it  has  the  power  to  assess 
additional  taxes,  as  prescribed  by  an  adjoining  city  this  court  wiU  not 
look  to  the  charter  of  the  other  city  for  such  powers. 

Penalty  for  Failure  to  Pay  Taxes. 

Where  no  remedy  is  given  by  a  town  charter  in  the  event  of  a  fail- 
ure to  pay  taxes  to  a  collector,  town  trustees  have  no  authority  to 
place  any  burden  on  the  owners  of  property  beyond  the  amount  au- 
thorized by  the  charter. 

APPEAL  FROM  CAMPBELL  CHANCERY  COURT. 

September  11,  1880. 

Opinion  by  Judge  Pryor  : 

We  cannot  see  how  the  taxation  imposed  under  the  charter  of  the 
town  of  Bellevue  can  exceed  forty  cents  per  year  on  the  $100  in 
value  of  property  owned  within  the  limits  of  the  corporation.  The 
maximum  amount  for  general  revenue  purposes  is  forty  cents ;  still, 
we  find  from  the  assessments  made  that  the  tax  imposed  exceeds  in 
some  instances  one  dollar.  A  special  tax  of  forty  cents  is  author- 
ized to  be  levied  to  erect  school  buildings,  etc.,  but  this  has  not  been 
imposed,  or  at  least  no  allegation  is  made  in  the  petition  upon  which 
such  a  recovery  could  be  had,  and  this  is  confined  to  one  year  only. 
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The  trustees  may  impose  a  tax  of  thirty  cents  per  ann,um  for  school 
purposes,  but  it  does  not  appear  that  this  has  been  done ;  but  if  such 
a  levy  had  been  made  it  would  not  increase  the  tax  on  appellants' 
lots  to  the  amount  with  which  they  stand  charged.  Nor  is  there  any 
penalty  imposed  by  the  provision  of  the  charter  on  the  owner  of  the 
property  whose  name  is  on  the  delinquent  list,  or  any  remedy  for 
its  collection. 

If  that  clause  of  the  charter  making  the  provisions  of  the  New- 
port charter  operates  to  control  the  action  of  the  city  fathers  of 
Bellevue,  they  are  restricted  by  the  express  provisions  of  their  own 
charter  to  an  assessment  or  levy  of  forty  cents  for  revenue  purposes, 
and  this  court  will  not  look  to  the  charter  of  an  adjoining  city  to  see 
whether  a  penalty  can  be  imposed  for  the  non-payment  of  taxes. 
^ione  is  found  in  the  charter  before  us,  and  whether  any  of  the  laws 
of  the  city  of  Newport  are  applicable  to  Bellevue,  and  can  be  en- 
forced, is  a  question  not  necessary  to  be  determined  in  this  case.    It 
is  certain  there  is  nothing  in  this  record  showing  that  the  imposition 
of  a  penalty  is  applicable.    Where  no  remedy  is  given  in  the  event 
of  a  failure  to  pay  to  the  collector  some  remedy  must  be  given,  and 
that  adopted  is  the  proper  one.    The  judgment  is  erroneous  for  the 
reasons  already  indicated,  as  the  trustees  have  exceeded  their  au- 
thority in  placing  a  burden  on  the  owners  of  property  beyond  the 
amount  authorized  by  the  charter;  and  although  the  taxation  of 
twenty-five  cents  may  have  been  proper  no  penalty  should  have  been 
imposed  for  its  nonpayment. 

The  judgment  in  each  case  is  reversed  and  cause  remanded  for 
further  proceedings. 
7.  R.  HcUlam,  for  appellants,    R.  M.  Webster,  for  appellees. 

[Cited,  Louisville  rfc.  R.  Co.  v.  Commonwealth,  89  Ky.  531.] 


James  W.  Clark  v.  Joshua  Short. 

Admission  by  Pleading. 

Where  a  debtor  owes  a  note  and  an  account  to  the  same  person,  'and 
in  a  suit  on  the  note  the  answer  sets  up  that  in  addition  to  the  cred- 
its entered  on  the  note  the  defendant  had  sent  money  by  another  with 
a  direction  to  have  it  applied  on  the  note,  and  plaintiff  replies,  deny- 
ing that  it  was  to  be  paid  on  the  note  and  charging  that  it  was  di- 
rected to  be  credited  on  another  debt,  no  rejoinder  'being  filed,  such 
reply  does  not  amount  to  an  admission  by  defendant  that  the  money 
was  to  be  so  applied  'in  the  payment  of  the  account. 
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APPEAL  FROM  MARION  COURT  OF  COMMON  PLEAS. 

September  11,  1880. 

Opinion  by  Judge  Hines  : 

The  answer  charges,  in  substance,  that,  in  addition  to  the  credits 
entered  on  the  note  sued  on,  appellee  sent  $56.25  by  the  hands  of  a 
certain  person,  with  directions  to  have  it  credited  on  the  note  sued 
on.    To  this  matter  appellant  replied,  admitting  the  receipt  of  the 
money,  denying  that  it  was  to  be  paid  on  the  note  sued  on,  and 
charging  that  it  was  directed  to  be  paid  on  another  debt  due  to  Lisle 
by  appellee.    To  this  there  was  no  rejoinder,  and  appellant  insists 
that  it  amounts  to  an  admission  by  appellee  that  the  money  was  to 
be  so  applied  in  the  payment  of  the  debt  to  Lisle.    We  do  not  think 
that  the  pleadings  are  subject  to  such  a  construction.    Upon  the 
allegation  that  this  sum  of  $56.25  was  to  be  paid  on  the  debt  sued 
on,  a  direct  issue  was  formed,  a  determination  of  which  would  nec- 
essarily dispose  of  the  charge  that  this  sum  was  paid  on  the  debt  of 
Lisle  by  direction  of  appellee.    That  allegation  of  the  reply  is  only 
incidental  to  the  main  issue,  i.  e.,  was  the  amount  paid  on  the  debt 
sued  on  ?     It  is  evident  from  the  preparation  and  progress  of  the 
case  that  the  issue  as  stated  above  was  considered  by  both  parties 
as  fairly  presented,  and  it  would  appear  to  be  trifling  with  the  rights 
of  the  parties  to  reverse  this  case  upon  the  ground  alone  that  no  re- 
joinder had  been  filed,  which,  if  filed,  would  have  made  only  a  col- 
lateral and  immaterial  issue. 

We  cannot  reverse  upon  the  evidence.  It  is  a  long  and  well  es- 
tablished rule  of  this  court  to  treat  the  finding  of  a  court  upon  a  case 
like  this  as  the  verdict  of  a  properly  instructed  jury.  So  treating  it, 
the  judgment  should  not  be  disturbed  unless  found  to  be  flagrantly 
against  the  weight  of  evidence.  Such  is  not  the  case  here.  The 
evidence  is  ample  to  support  the  judgment ;  wherefore  it  is  affirmed. 

IV.  B.  Harrison,  for  appellant.     J.  R.  Thomas,  for  appellee. 


Emma  B.  Collins  v.  William  H.  Slaughter. 

[Abstract  Kentucky  Law '  Reporter,  Vol.  1 — 261.] 

Guardian  and  Ward. 

All  moneys  or  property  coming  to  the  hands  of  a  guardian  and  be- 
longing to  his* ward  must  be  accounted  for  by  the  guardian,  and  his 
sureties  are  liable  in  the  event  he  makes  default. 
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Appointment  of  Guardians. 

The  county  court  has  exclusive  Jurisdiction  in  the  matter  of  ap- 
pointing guardians,  and  a  record  showing  that  the  court  was  in  ses- 
sion and  a  guardian  appointed  and  qualified  as  such  is  sufficient  even 
though  there  may  have  been  no  previous  order  directing  or  calling 
the  "special  term  at  which  such  appointment  is  made. 

Approval  of  Guardian's  Bond. 

Where  a  guardian's  bond  is  taken  and  acknowledged  in  open  court, 
it  amounts  to  such  an  approval  as  the  law  requires;  and  the  fact  that 
the*  order  shows  an  appointment  of  and  qualification  by  the  guardian 
as  guardian  for  three  infants  will  not  effect  his  obligation  to  each  of 
said  wards. 


of  Guardian's  Expenditures. 
A  guardian  has  no  right  to  maintain  and  educate  his  ward  at  an 
expense  beyond  the  income  of  his  estate,  unless  in  case  of  the  ward's 
sickness  or  extreme  infancy  so  that  it  cannot  be  bound  out  as  an  ap- 
prentice, or  no  suitable  person  will  take  it,  or  in  case  it  is  best  for 
the  ward  that  the  principal  of  his  personal  estate  shall  be  applied 
for  his  board  and  tuition,  and  the  court,  upon  settlement,  shall  deem 
such  application  to  have  been  judicious;  but  neither  the  ward  nor  his 
real  estate  is  liable  for  such  expenditures. 

Investment  of  Ward's  Money.  ' 

The  investment  of  a  ward's  money  in  a  foreign  corporation,  if  made, 
is  at  the  peril  of  the  guardian,  and  he  is  properly  chargeable  with  the 
amount. 

APPEAL  PROM  NELSON  CIRCUIT  COURT. 
September  15,  1880. 

Opinion  by  Judge  Pryor  : 

The  two  brothers  of  the  appellant,  Mrs.  Collins,  hold  policies  of 
insurance  on  their  lives  for  $5,000  each,  payable  to  and  for  the  bene- 
fit of  their  two  sisters,  the  appellant  and  Louisa.  At  their  death 
their  sisters  became  entitled  to  the  insurance  less  the  expenses  in- 
curred in  collecting  the  money.  The  appellee,  W.  H.  Slaughter, 
who  was  also  a  brother,  seems  to  have  had  these  policies  issued  for 
the  benefit  of  his  sisters,  who  had  been  left  without  any  estate  for 
their  support  and  education.  He  was  also  the  statutory  guardian 
of  the  appellant,  Emma,  and  as  such  received  the  money  on  th<J 
policies  shortly  after  the  death  of  his  brothers.  There  is  no  doubt 
but  that  he  effected  the  insurance  and  paid  all  the  premiums,  and 
we  think  it  equally  clear  that  the  purpose  in  view  was  to  make  pro- 
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vision  for  the  two  sisters  in  the  event  the  brothers,  or  either  of 
them,  should  die  leaving  their  sisters  surviving. 

An  inquiry  as  to  the  motives  prompting  the  appellee  to  make  this 
provision  for  his  sisters  is  immaterial  in  the  present  case,  as  upon 
the  death  of  the  two  brothers  they  became  entitled  to  the  money, 
and  that  portion  of  it  going  to  the  appellant  passed  into  the  hands 
of  the  appellee  as  her  statutory  guardian.    When  the  appellee  was 
appointed  guardian  the  appellant  was  about  ten  years  of  age,  and 
from  this  record,  it  seems,  owned  no  estate,  real  or  personal.     It  is 
therefore  maintained  that  the  sureties  in  the  guardian's  bond  are 
not  responsible  for  the  moneys  or  property  subsequently  acquired 
by  reason  of  the  gratuitous  and  benevolent  action  on  the  part  ci 
her  brother.     It  is  hardly  necessary   to   respond   to   this  position 
further  than  to  say  that  all  moneys  or  property  coming  to  the  hands 
of  the  guardian,  and  belonging  to  the  infant,  the  guardian  must 
account  for,  and  his  sureties  are  responsible  in  the  event  he  makes 
default. 

It  is  also  argued  that  this  insurance  was  effected  in  the  Ameri- 
can Life  Ins.  Co.,  of  Philadelphia,  and  the  money  collected  by  the 
guardian  beyond  the  limits  of  this  state,  and  therefore  the  sureties 
are  not  liable.  This  court,  in  the  case  of  McDonald  v.  Meadows, 
1  Met.  507,  where  the  guardian  had  received  the  ward's  money  in- 
herited from  a  relation  in  Tennessee,  held  that  the  sureties  on  the 
guardian's  bond  were  responsible,  and  in  the  case  of  Duncan  v. 
Petty,  3  Dana  223,  adjudged  the  sureties  liable  where  the  land  had 
been  legally  sold  in  another  state  and  the  proceeds  paid  over  to  the 
guardian  in  this  state.  There  is  nothing  in  the  record  showing  that 
the  guardian  had  received  this  money  wrongfully,  but  on  the  con- 
trary the  appellee  was  in  business  at  the  time  in  the  city  of  Louis- 
ville as  the  agent  of  this  insurance  company.  The  presumption  is 
that  the  money  was  paid  him  in  the  office  of  the  company  in  that 
city,  but  whether  paid  in  the  one  place  or  the  other  the  sureties  arc 
liable. 

An  objection  is  also  urged  to  the  manner  in  which  the  appelled 
was  appointed  guardian.  The  appellee  qualified  at  a  special  term 
of  the  Nelson  County  Court.  The  authority  to  hold  the  special 
term  is  not  questioned,  but  it  is  maintained  that  it  must  appear  from 
the  record  that  a  special  term  was  called,  and  that  the  court  in  pur- 
suance of  that  order  held  the  court  on  the  day  designated.  Th* 
record  shows  that  at  a  call  term  of  the  Nelson  County  Court  held, 
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etc,  on  Monday,  the  1st  of  October,  1866,  the  following  order  was 
made,  ^2. :  "On  motion  of  Wm.  H.  Slaughter,  it  is  ordered  that 
he  be  and  is  hereby  appointed  guardian  of  Andrew,  Thomas  and 
Emma  Slaughter,  whereupon  he  came  into  court  and  took  the  oath 
required  by  law,  and  together  with  A.  C.  Nail  and  M.  Donolo,  his 
sureties,  entered  into  and  acknowledged  bond,"  etc. 

The  county  courts  of  the  state  have  general  and  exclusive  juris- 
diction in  the  matter  of  appointing  guardians,  and  the  record  show* 
ing  that  the  court  was  held  and  the  guardian  appointed  and  quali- 
fied as  such  is  sufficient,  although  there  may  have  been  no  previous 
order  directing  or  calling  the  special  term.    That  the  necessity  ex- 
isted for  holding  the  term  will  be  presumed,  and  the  transaction 
not  only  of  business  pertaining  to  the  action  of  such  a  court,  but 
over  which  it  had  general  and  exclusive  jurisdiction,  will  render 
such  acts  as  valid  as  if  the  orders  had  been  made  at  a  regular  term. 
"Where  the  jurisdiction  is  complete  and  unlimited  the  action  of  the 
court  will  always  be  within  its  authority  unless  the  contrary  ap- 
pears."   Jacob's  Adm'r  v.  Louisville  &c.  R.  Co.,  io  Bush  263. 

The  bond  was  taken  and  acknowledged  in  open  court,  and  this 
was  such  an  approval  as  the  law  requires,  and  the  fact  that  the 
order  shows  an  appointment  of  and  qualification  by  the  appellee  as 
guardian  for  all  three  of  the  infants  does  not  affect  or  destroy  the 
obligation. 

This  being  an  action  for  the  settlement  of  the  guardian's  accounts 
with  his  ward,  it  is  complained  by  the  appellant  that  the  chancellor 
erred  in  sustaining  the  commissioner's  report,  by  which  the  whole 
of  her  estate  is  consumed  in  the  expenditures  made  during  her 
minority. 

It  is  difficult  from  the  exhibits  and  vouchers  filed  to  determine  the 
character  of  the  accounts  against  the  ward,  or  the  necessity  for  such 
an  expenditure  of  money.  While  it  was  better  for  the  ward  that 
she  should  be  educated,  even  by  encroaching  on  the  principal  of 
her  estate  for  that  purpose,  still,  the  chancellor  cannot  sanction  such 
extravagance  as  resulted  in  the  loss  of  all  she  owned.  The  family 
had  been  raised  in  the  county  of  Nelson  upon  a  farm  that  was  not 
worth  exceeding  ten  or  fifteen  thousand  dpllars,  and  by  economy 
and  industry  were  able  to  support  the  entire  family,  and  their  posi- 
tion in  society  maintained.  The  removal  by  the  appellee  to  Louis- 
ville affords  no  reason  for  such  an  expenditure  of  means  as  to  en- 
able his  ward  to  move  in  the  most  fashionable  circles  of  that  city. 
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It  is  argued  by  counsel  that  she  was  permitted  to  visit  the  most 
fashionable,  having  her  necessary  apparel  made  by  the  most  fash- 
ionable dressmakers  and  of  the  most  expensive  fabrics,  and  for  that 
reason  the  accounts  should  be  allowed. 

Her  brother,  the  guardian,  was  then  in  a  prosperous  condition, 
and  from  the  record  in  this  case  had  determined  to  share  with  his 
sister  a  part  of  his  own  estate  to  enable  her  to  move  in  the  most 
fashionable  circles,  to  gratify  his  own  pride,  as  well  as  the  desires 
of  his  sister.  His  effort  seems  to  have  been  to  provide  her  with 
every  comfort  and  luxury  within  his  power,  and  while  his  care  and 
affection  for  his  sister  is  commendable,  no  chancellor  would  have 
authorized  an  expenditure  that  would  necessarily  swallow  up  the 
ward's  entire  estate,  that  she  might  indulge  in  the  pleasures  and 
luxuries  of  life. 

A  guardian  has  no  right  to  maintain  and  educate  his  ward  at  an 
expense  beyond  the  income  of  his  estate  unless,  first, — the  ward  is 
of  such  tender  years  or  infirm  health  that  he  cannot  be  bound  out 
as  an  apprentice  or  no  suitable  person  will  take  him;  secondly, — 
when  it  is  best  for  the  ward  that  the  principal  of  his  personal  estate 
shall  be  applied  for  his  board  and  tuition,  and  the  court  upon  a 
settlement  of  his  accounts  shall  deem  such  application  to  have  been 
judicious  and  properly  made.  But  neither  the  ward  nor  his  real 
estate  shall  be  liable  for  such  disbursement.  General  Statutes,  page 
506.  The  estate  belonging  to  the  ward  after  deducting  the  premi- 
ums paid  by  the  appellant  amounted,  both  sums,  to  near  $4,759. 
The  interest  on  this  amount  at  6  per  cent,  would  be  $285  per  annum, 
and,  by  adding  to  this  an  additional  sum  so  as  to  increase  it  to 
$400,  would  constitute  a  liberal  allowance  for  the  maintenance  and 
education  of  a  ward  possessed  of  such  a  small  estate. 

The  mother  died  in  the  year  1867,  and  up  to  this  time  the  family 
lived  together  and  were  supported  from  the  same  farm,  and  al- 
though the  brothers  contributed  to  their  support  no  charge  should 
be  made  or  credit  given.  From  the  year  1867  to  the  year  1873,  the 
time  at  which  the  first  insurance  was  paid,  the  appellee  should  be 
credited  by  $100  per  year,  without  interest,  and  from  that  date  un- 
til the  guardianship  ceased,  or  until  the  brother  ceased  to  board  and 
educate  his  ward,  he  should  be  allowed  a  credit  of  $400  per  annum, 
and  $50  per  annum  commission.  This  is  a  liberal  allowance  to  the 
guardian,  and  but  for  the  peculiar  circumstances  of  the  case  would 
not  be  made.    Where  such  heavy  expenditures  are  contemplated  by 


i88o.]  Daugherty  v.  Ringo.  699 

a  guardian  as  has  been  made  in  this  case  the  chancellor  should  be 
first  consulted,  as  cases  seldom  arise  where  a  court  of  equity  will  or 
ought  to  sanction  the  expenditure  of  the  whole  estate  of  the  ward. 
The  investment  of  the  ward's  money  in  the  Andes  Iron  Co.,  a 
foreign  corporation,  was  made  at  the  peril  of  the  guardian,  and  he 
was  properly  chargeable  with  the  amount.  #The  object  of  tht  in- 
surance would  be  easily  frustrated  by  an  affirmance  of  the  judgment 
below,  and  the  wards  left  penniless  by  reason  of  the  expenditures 
made  by  an  indulgent  brother.  Neither  the  pecuniary  misfortunes 
of  the  guardian  nor  the  prosperous  condition  of  his  ward  can  be 
looked  to  as  presenting  an  equitable  defense  in  the  consideration  of 
this  case. 

Judgment  reversed  and  cause  remanded  for  further  proceedings 
consistent  with  this  opinion. 

A.  B.  Montgomery,  William  Johnson,  for  appellant. 

7\  7\  Forman,  Muir  &  Wickliffe,  for  appellee. 


John  A.  Daugherty  v.  Jasper  P.  Ringo,  et  al. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1—272,  282.] 

Right  to  Prosecute  an  Appeal, 

One  who  has  been  adjudged  a  bankrupt  has  no  right  to  prosecute 
and  appeal,  and  such  an  appeal  will  be  •  dismissed. 

APPEAL  PROM  FLEMING  CIRCUIT  COURT. 

September  15,  1880. 

Opinion  by  Judge  Cofer: 

The  appellant,  having  been  adjudged  a  bankrupt,  has  no  right  to 
prosecute  this  appeal  and  it  is  dismissed. 

W.  H.  Cord,  for  appellant.    Andrews  &  Sudduth,  for  appellees. 

[Cited,  Simpson  v.  Commonwealth,  31  Ky.  L.  821,  104  S.  W.  269.] 


Commonwealth  v.  W.  M.  McMillen. 
[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 270.] 

Surety  on  Bail  Bond. 

A  discharge  in  bankruptcy  is  not  a  defense  to  a  suit  on  a  ball  bond, 
for  the  bankruptcy  law '  does  not  apply  to  a  debt  due  the  state  or  to 
the  federal  government  and  congress  has  not  the  power,  by  tax  or 
exemption,  to  burden  the  Instruments  of  the  state  government. 


j 
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APPEAL  FROM  LOGAN  CIRCUIT  COURT. 
September  16,  1880. 

Opinion  by  Judge  Hargis: 

The  appellee,  McMillen,  was  surety  on  the  bail  bond  of  Mort 
Herndon,  executed  for  his  appearance  in  the  Logan  Circuit  Court 
to  answer  the  charge  of  assault  and  battery.  The  penalty  of  the 
bond  is  $300.  Herndon  made  default,  the  bond  was  forfeited,  and 
McMillen  summoned  to  answer,  which  he  did,  pleading  alone  his 
discharge  in  bankruptcy  after  the  forfeiture.  The  appellant,  com- 
monwealth, demurred  to  the  answer.  The  demurrer  was  overruled 
and  the  appellee  discharged.  Of  this  action  of  the  court  the  ap- 
pellant complains. 

In  the  recent  case  of  Johnson  v.  Auditor,  78  Ky.  282,  decided  by 
Justice  Hines  of  this  court,  it  is  authoritatively  settled  that  "the* 
bankrupt  law  does  not,  in  terms,  apply  to  any  debt  due  either  to 
the  state  or  to  the  federal  government."  The  cases  of  United  States 
v.  H  err  on,  20  Wall.  251 ;  Commonwealth  v.  Hutchison,  10  Pa.  St. 
466;  Saunders  v.  Commonwealth,  10  Grat.  494,  are  cited  in  that  de- 
cision, and  have  been  again  considered  by  this  court  as  authority 
for  the  position  taken. 

The  congress  has  neither  express  nor  implied  power,  by  tax  or 
exemption,  to  burden  the  instruments  of  the  state  government,  or 
free  the  citizens  of  the  state  from  the  operation  of  the  tonstitutiona! 
means  exercised  by  the  state  in  the  execution  of  its  reserved  powers. 
The  powers  reserved  by  the  states  are  just  as  exclusive  to  them  as 
the  powers  delegated  to  the  federal  government  are  exclusive  to 
it.     Neither  government  can  interfere  with   such  powers  of  the 
other ;  and  in  the  instance  before  us,  the  exemption  relied  upon  by 
appellee,  if  carried,  in  its  application  to  all  debts  or  liabilities  due 
the  state,  to  the  extreme  limits  of  that  position,  would  draw  off 
and  fully  destroy  the  powers  of  the  state  to  exercise  its  annual  laws 
or  carry  into  full  effect  wholesome  police  regulations.     Ward  v. 
Maryland,  12  Wall.  418. 

The  demurrer  to  appellee's  response  should  have  been  sustained. 
Wherefore  the  judgment  is  reversed  with  directions  to  sustain  the 
demurrer  and  for  other  legal  proceedings. 

Hardin,  for  appellant.    C.  S.  Grubbs,  for  appellee. 
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Commonwealth  v.  L.  P.  Anderson,  et  al. 

[Abstract  Kentucky  Law  Reporter,  VoL  1 — 275.]         ( 

Defense  to  Suit  on  Bail  Bond. 

Discharge  in  bankruptcy  cannot  be  pleaded  as  a  defense  by  a  surety 
on  a  ball  bond. 

Remission  of  Forfeiture. 

Tbe  court  in  its  discretion  may  remit  a  forfeiture  under  a  paragraph 
of  answer  showing  that  as  soon  as  the  forfeiture  on  a  bail  bond  was 
declared  the  surety  proceeded  to  have  the  accused  arrested  and  sur- 
rendered to  the  jailer,  and  praying  the  court  to  remit  the  forfeiture. 

APPEAL  FROM  LOGAN  CIRCUIT  COURT. 
September  16,  1880. 

Opinion  by  Judge  Hargis: 

After  the  forfeiture  of  the  bond  of  J.  W.  Anderson,  for  his  ap- 
pearance to  answer  the  charge  of  carrying  concealed  a  deadly 
weapon,  his  surety,  McMillen,  pleaded  his  discharge  in  bankruptcy 
in  the  first  paragraph  of  his  answer,  and  in  the  second  paragraph 
thereof  he  alleged  that  immediately  upon  the  forfeiture  he  proceeded 
to  have  the  accused  arrested,  and  that  he  had  procured  his  arrest 
and  surrender  to  the  jailer  of  Logan  county,  wherein  the  indict- 
ment was  pending,  and  prayed  the  court  to  exercise  its  discretion 
and  remit  the  forfeiture.  The  appellant,  the  commonwealth,  de- 
murred to  the  response,  which  was  overruled  and  the  proceeding 
dismissed. 

The  first  paragraph  presented  no  defense,  as  this  court  decided 
in  the  case  heard  jointly  with  this.  But  the  second  paragraph  of 
the  answer  contained  enough  to  authorize  the  court  to  hear  testi- 
mony and  remit  the  forfeiture. 

No  reply  being  filed  to  the  response  after  demurrer,  which  was 
properly  overruled,  the  allegations  were  confessed;  and  nothing 
else  appearing  the  judgment  of  dismissal  was  proper,  as  it  must  be 
presumed  that  the  court  remitted  the  forfeiture  or  did  that  which 
be  could  legally  do  rather  than  what  he  could  not  legally  do. 

Wherefore  the  judgment  is  affirmed. 

Harding,  for  appellant.    C.  S.  Grubbs,  for  appellees. 
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John  Durand  v.  James  A.  Cunningham. 

[Abstract  Kentucky  Law  Reporter,  Vol.* — 277. 
Later  reported  in  abstract,  4  Ky.  L.  614.] 

Suits  Between  Partners. 

One  partner  cannot  sue  another  in  a  court  at  law  for  a  partnership 
liability  until  there  has  been  a-  settlement  of  the  partnership  and  the 
indebtedness  has  been  ascertained;  and  since  such  an  account  must 
be  taken  in  a  court  of  equity,  that  tribunal  has  power  to  give  ample 
relief  as  between  such  partners. 

APPEAL  FROM  LOUISVILLE  CHANCERY  COURT. 

September  17,  1880. 
Opinion  by  Judge  Pryor  : 

There  is  no  principle  better  settled  than  that  one  partner  cannot 
sue  another  at  law  for  a  partnership  liability  until  there  has  been 
a  settlement  of  the  partnership  and  the  indebtedness  ascertained, 
and  that  such  an  account  must  be  taken  in  a  court  of  equity.  That 
tribunal  can  give  ample  relief, — as  said  by  Story  in  his  work  on 
Partnership  (7th  ed.),  Sec.  221,  "It  is  impossible  to  know  whether 
a  particular  partner  be  a  debtor  or  creditor  of  the  firm,  for,  although 
he  may  have  advanced  large  sums  of  money  on  account  thereof,  he 
may  be  indebted  to  the  firm  in  a  much  larger  amount." 

This  is  the  recognized  doctrine  on  the  subject,  and  while  the 
facts  of  this  record  leave  but  little  room  to  doubt  an  indebtedness 
by  Metesser  to  Cunningham,  the  chancellor  is  unable  to  say  as  to 
the  extent  of  the  indebtedness,  for  the  reason  that  no  settlement 
has  been  made  of  the  accounts.  The  notes  having  been  placed  in 
the  hands  of  Jas.  A.  Cunningham,  as  assignee,  with  the  power  to 
collect  all  the  claims  due  the  firm  and  first  pay  over  to  J.  H.  Cun- 
ningham the  amount  due  him  by  Metesser,  before  anything  was 
paid  to  the  latter,  would  authorize  an  action  for  the  recovery  of  the 
money;  but  this  remedy  is  by  an  equitable  action  to  see  what  that 
indebtedness  is.  The  appellant,  Durand,  claims  to  own  the  prop- 
erty, and  as  between  him  and  Metesser  his  right  to  it  is  unques- 
tioned. Being  a  party  to  the  action  and  the  boat  subjected  to  the 
payment  of  Metesser's  debt,  the  error  assigned  "that  no  judg- 
ment should  have  been  rendered  against  Metesser"  is  a  sufficient 
assignment,  and  will  authorize  a  reversal  if  the  law  of  the  case  de- 
mands it. 

Metesser  is  not  an  appellant,  and  the  judgment  against  him  is 
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not  sought  to  be  reversed ;  but  the  appellant,  Durand,  who  claims  to 
be  the  vendee  of  the  property  attached  and  sold,  says  that  it  ought 
not  to  have  been  subjected  until  it  was  ascertained  in  a  proper  and 
legal  mode  that  his  vendor  owed  the  debt.  If  the  debt  is  not  owing 
it  will  be  and  is  the  property  of  appellant,  and  whether  the  indebt- 
edness exists  to  the  amount  of  the  note  can  only  be  known  when 
the  partnership  is  settled. 

We  concur  with  the  chancellor  below  that  some  relief  must  be 
given  upon  the  facts  of  this  record,  and  while  we  see  nothing  in  the 
proof  that  will  authorize  the  appellant  to  hold  this  boat,  or  any  part 
of  it  or  any  interest  in  it,  as  against  the  claim  of  the  appellee,  if  es- 
tablished, as  against  the  appellant,  there  must  first  be  a  settlement 
of  the  partnership  accounts  in  order  to  ascertain  the  extent  of  the 
liability.     This  case  is  in  a  court  of  equity,  and,  the  facts  demand- 
ing the  interposition  of  the  chancellor  under  the  prayer  for  genera) 
relief,  the  pleadings  should  be  allowed  to  be  amended  that  the  case 
should  go  to  the  commissioner  for  a  settlement  of  the  accounts  of 
the  partnership,  or  if  a  settlement  has  been  had  the  same  should  be 
filed,  showing  the  balance  due  in  an  amended  pleading;  or  if  an 
action  is  pending  for  a  settlement  the  chancellor  may  suspend  the 
proceedings  until  the  settlement  is  had,  and  when  balance  due  is 
made  to  appear  the  relief  to  which  the  appellee  is  entitled  can  be 
given.     Inasmuch  as  amended  pleadings  may  be  filed  the  appellant 
should  be  allowed,  by  additional  testimony,  if  he  can,  to  explain  the 
character  of  the  transactions  between  himself  and  Metesser. 

Judgment,  so  far  as  it  affects  the  rights  of  the  appellant,  is  re- 
versed,  but  the  attachment  will  remain  undischarged  until  the  ques- 
tion of  indebtedness,  if  any,  can  be  determined. 
Russell  &  Helm,  for  appellant. 
W.  O.  &  J.  L.  Dodd,  for  appellee. 


Adams  Express  Co.  v.  E.  L.  Hines,  Assignee. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 266.] 

Change  of  Venue. 

A  notice  for  a  change  of  venue  should  be  held  for  naught  when 
made  in  a  case  not  pending  in  that  court;  and  where  a  case  is  tried 
several  times  after  a  motion  for  a  change  of  venue  was  made,  and 
there  is  no  application  or  further  objection  to  the  venue  in  which 
the  trial  was  had,  no  question  can  then  be  made  as  to  the  correctness 
of  the  court's  ruling. 
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Interrogatories  to  the  Jury. 

It  is  not  error  for  the  trial  court  to  refuse  to  send  the  jury  back 
after  it  had  returned  with  its  verdict,  in  order  that  other  findings 
might  be  made  upon  interrogatories  then  offered  for  the  first  time. 


APPEAL  FROM  WARREN  COURT  OF  COMMON  PLEAS. 

September  18,  1880. 

Opinion  by  Judge  Pryor: 

While  the  evidence  in  this  case  was  conflicting,  and  perhaps  the 
weight  of  the  testimony  for  the  appellant,  yet  it  must  be  remem- 
bered that  there  were  five  mis-trials  in  the  case,  and  two  verdicts 
for  the  appellee.     Seven  juries  have  been  sworn  to  try  the  issue 
between  these  parties,  with  a  finding  twice  for  the  plaintiffs,  and  it 
mtfst  be  a  glaring  error  indeed  that  would  require  this  court  to  dis- 
turb the  judgment.     The  maxim  "Interest  reipublicae  ut  sit  finis 
litium"  should  be  applied  in  this  case,  and  if  not,  it  would  be  diffi- 
cult to  tell  when  this  litigation  would  have  an  ending.     By  the 
amended  answer  of  the  appellant  it  is  distinctly  alleged  that  the 
sum  in  controversy  was  paid  to  T.  L.  Stevens,  and  there  is  no  pre- 
tense that  it  was  paid  to  any  one  else. 

The  question  in  the  case  upon  the  facts  was, — Had  Stevens  au- 
thority from  Kinnaird  &  Stevens  to  receive  the  money?  This  in- 
terrogatory was  propounded  to  the  jury,  and  the  response  was  in 
the  negative,  and  decisive  of  the  question  involved.  The  court 
might  have  enlightened  the  jury  by  telling  them  what  acts  consti- 
tuted the  authority  necessary  to  enable  Stevens  to  recover  the 
money,  but  we  think  an  enlightened  jury  would  and  did  under- 
stand that  if  Jones  and  Stevens  were  the  general  agents  of  Stevens 
and  Kinnaird,  in  receiving  and  disbursing  their  money,  no  special 
authority  was  necessary  to  enable  either  to  receive  this  particular 
fund.  Nor  are  we  prepared  to  say  that  such  general  authority  has 
been  shown  in  this  case.  The  amended  answer  was  properly  re- 
fused. 

The  company  knew  full  well  what  receipts  it  gave  evidencing  the 
terms  upon  which  the  liability  was  made  to  depend,  and  it  was  too 
late  after  repeated  trials  to  permit  it  to  raise  such  an  issue,  and  to 
say  that  where  the  company,  or  its  agents,  had  received  the  money 
for  the  appellee,  and  the  latter  had  failed  to  notify  the  company 
that  it  had  not  been  received  within  thirty  days  after  the  date  of 
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the  receipt,  such  a  state  of  fact  would  relieve  the  company  from 
responsibility  is  a  doctrine  that  this  court  would  scarcely  accede  to. 
Kinnaird  and  Stevens  did  not  know  of  the  loss,  or  that  the  money 
had  been  sent  them,  until  long  after  the  thirty  days  from  the  date 
of  the  receipt ;  and  besides,  this  amended  answer  was  offered  to  be 
filed  after  there  had  been  two  trials  and  two  continuances  of  the 
cause. 

The  notice  to  D.  B.  Stevens  that  a  motion  would  be  made  for  a 
change  of  venue  in  a  case  pending  between  himself  and  the  Adams 
Express  Co.  was  quashed  on  the  ground  that  no  such  action  was 
pending  in  that  court.    The  court  below  had  adjudged  that  no  no- 
tice had  been  given,  and  the  application  for  a  change  of  venue  was, 
as  the  case  was  regarded  by  the  court  below,  made  in  a  case  not 
pending  in  that  court.  Whether  the  notice  was  or  was  not  sufficient, 
the  case  was  tried  several  times  after  this  motion  for  a  change  of 
venue  was  made,  and  still  there  was  no  application  or  any  further 
objection  to  the  venue  in  which  the  hearing  was  had.    If  the  notice 
was  to  change  the  venue  in  a  case  not  before  the  court  the  whole 
proceeding  was  a  nullity,  and  the  appellant  should  not  be  permitted 
to  stand  by  its  exceptions  and  then  speculate  upon  the  chances  of  a 
verdict  in  a  subsequent  trial. 

The  court  did  not  err  in  refusing  to  send  the  jury  back  after  they 
had  returned  with  their  verdict,  that  other  findings  might  be  made 
upon  interrogatories  then  offered  for  the  first  time.  The  questions 
should  have  been  propounded  before  the  jury  returned  into  court 
with  their  verdict.  The  jury  should  be  required  to  find  a  special 
verdict  when  the  evidence  is  concluded  and  before  the  argument  to 
the  jury,  according  the  language  of  the  code.  What  effect  a  di- 
rection to  find  specially  after  the  argument  would  have  is  not  nec- 
essary to  be  determined. 

We  see  no  reason  for  disturbing  the  judgment  below  and  the 
same  is  affirmed. 
Judge  Hines  not  sitting. 
John  M.  Porter,  R.  Rodes,  for  appellant. 
Halsell  &  Mitchell,  for  appellee. 


45 
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Marion  County  v.  B.  E.  Everitt. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 267,  as  Marion  County 

v.  Averitt.] 

Rule  for  Construing  a  Statute. 

To  ascertain  the  meaning  of  a  statute,  the  court  will  look  to  the 
cause  of  its  enactment,  and  if  the  facts  bring  the  case  within  the  ob- 
ject and  spirit  of  the  law,  it  should  be  made  to  apply. 

Recovery  Against  County  for  Services. 

Under  a  statute  providing  for  the  removal  and  Isolation  of  small- 
pox patients  on  the  order  of  a  justice  of  the  peace,  and,  if  such  patient 
is  unable  to  bear  the  expense  of  such  removal,  providing  that  it  shall 
be  borne  by  the  county,  where  a  patient  is  already  in  an  isolated  place, 
and  a  justice  ordered  the  services  of  a  physician,  who  attended  such 
patient  and  furnished  maintenance  and  medicine,  and  the  patient  is 
unable  to  pay,  the  county  is  liable  for  such  services. 

APPEAL  FROM  MARION  CIRCUIT  COURT. 

September  21,  1880. 

Opinion  by  Judge  Pryor: 

In  ascertaining  the  true  meaning  of  a  statute  we  must  look  to  the 
cause  of  its  enactment  by  the  law-making  power,  and  if  the  facts 
bring  the  case  within  the  object  and  spirit  of  the  law  it  should  be 
made  to  apply.  If  the  surgeon  opens  the  vein  of  one  in  the  street 
to  relieve  him  of  disease,  and  is  prescribed  under  the  statute  men- 
tioned by  Puffendorf,  which  provides  "that  whoever  drew  blood  in 
the  street  should  be  punished  with  the  utmost  severity",  then  the 
statute  under  which  this  allowance  was  made  has  been  wrongfully 
construed  by  the  court  below. 

The  second  section  of  Art.  3,  Gen.  Stat.,  page  792,  provides  that 
"if  any  person  who  has  never  had  the  smallpox  goes  into  a  house 
where  the  disease  is,  or  associates  with  a  person  that  is  afflicted 
therewith,  any  justice  of  the  peace,  on  due  proof  of  the  fact,  may 
cause  such  person  to  be  conveyed  to  some  house  or  place  in  the 
county  where  the  disease  will  not  spread,  there  to  remain  until  he 
shall  have  gone  through  the  disease,  or  until  a  physician  shall  cer- 
tify that  he  will  not  take  the  same.  If  such  person  be  not  able  to 
pay  the  expense  of  his  removal,  the  county  shall  pay  the  same." 

In  this  case  it  appears  that  a  child  ten  or  eleven  months  old  was 
taken  sick  in  a  house  adjoining  or  near  the  town  of  Lebanon,  and 
the  appellant  pronounced  the  disease  smallpox.    There  were  several 
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others  living  in  the  house  at  the  time,  and  two  or  more  of  them 
contracted   the  disease  and  died.     A  justice  of  the  peace  was  in- 
formed of  the  condition  of  the  family  and  ordered  the  services  ren- 
dered.    There  was  no  direction  to  convey  the  parties  to  any  other 
house,  as  the  disease  was  less  liable  to  spread  by  requiring  them  to  re- 
main where  they  were  then  living ;  and  this  appellant,  by  the  direc- 
tion of  the  justice  and  as  a  matter  of  humanity,  visited  these  small- 
pox patients  for  the  period  of  forty  days,  administering  to  their 
wants  when  living  and  attending  to  their  burial  when  dead.     He 
was  a  practicing  physician  in  the  city  of  Lebanon,  and  by  reason  of 
his  attention  to  these  smallpox  patients  he  was  not  only  deprived 
of  this  practice  for  the  time  being,  but  avoided  by  those  who  knew 
of  his  attention  to  those  having  this  loathsome  disease. 

It  is  maintained  that  the  justice  had  no  power  to  employ  any  one 
except  in  the  character  of  nurse,  and  that  as  no  one  but  the  county 
judge  or  the  county  court  when  in  session,  could  authorize  medical 
attention  to  the  poor  of  the  county,  the  claim  of  the  appellee  should 
be  denied.     His  visits  were  constant  to  these  unfortunate  people; 
he  had  their  food  and  fuel  furnished  them,  administered  medicines 
when  present,  and  gave  directions  for  their  treatment  by  those  who 
nursed  them,  and  aided  after  night  in  the  interment  of  such  as  died. 
We  think  these  services  clearly  embraced  by  the  statute,  although 
performed  by  a  regular  practicing  physician  and  in  his  capacity  as 
such.    Besides,  the  county  court,  upon  the  presentation  of  his  claim, 
allowed  him  the  sum  of  four  hundred  dollars,  thereby  recognizing 
the  validity  of  his  claim  for  the  services  rendered  and  the  employ- 
ment by  the  justice.    The  only  issue  to  be  tried  on  this  appeal  was 
as  to  the  value  of  the  services  rendered.    All  the  facts  necessary  to 
a  recovery  are  conceded,  or  if  not  the  facts  stand  uncontradicted 
upon  the  record,  and  a  jury  of  the  county  apportioning,  as  they 
should  have  done,  the  value  of  his  services,  have  given  him  a  fair 
compensation  and  the  verdict  must  be  sustained. 

It  was  not  necessary,  in  making  an  application  to  the  county 
court  for  an  allowance,  to  present  the  claim  in  the  form  of  an  ac- 
tion for  services  rendered.  The  presentation  of  the  account  and 
proof  of  the  services  is  all  that  can  be  required.  There  is  enough 
'in  the  record  to  show  that  the  parties  for  whom  the  services  were 
rendered  were  unable  to  pay  the  expenses  incurred. 
The  judgment  below  is  afhrmed. 
R.  C.  Palmer,  for  appellant.    Russell  &  Arritt,  for  appellee. 
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Alfred  Chapman,  et  al.,  v.  J.  M.  Bigger. 

Purchaser  at  Judicial  Sale. 

A  purchaser  at  a  Judicial  sale  of  real  estate  not  colluding  with  the 
plaintiff,  and  not  a  party  to  any  fraud,  and  not  having  notice  of  any, 
is  not  affected  by  the  fraud  of  others  in  bringing  about  the  sale. 

Notice  of  Fraud  in  Judicial  Sale. 

Where  land  sold  at  a  judicial  sale  is  in  the  adverse  possession  of 
others,  and  although  worth  about  eight  dollars  per  acre  is  sold  for 
less  than  one  dollar  per  acre  and  the  purchaser  aided  in  procuring 
the  judgment  upon  which  the  sale  took  place,  such  a  sale  will  be  set 
aside  as  against  the  purchaser  and  the  plaintiff;  but  the  chancellor 
should  adjudge  a  lien  on  the  land  in  favor  of  the  purchaser  for  the 
purchase  money  and  amount  of  costs  and  expenses  incurred  in  de- 
fending his  title. 

APPEAL  FROM  McCRACKEN  COURT  OF  COMMON  PLEAS. 

September  21,  1880. 

Opinion  by  Judge  Pryor  : 

The  question  of  jurisdiction  cannot  affect  the  rights  of  the  par- 
ties, as  appellants  have  sought  the  aid  of  the  same  court  in  relieving 
them  as  against  the  purchaser  from  a  sale  resulting,  as  the  proof 
conduces  to  show,  in  a  sacrifice  of  their  estate.  The  executors, 
who  were  non-residents,  as  well  as  the  non-resident  heirs,  had  been 
proceeded  against  by  constructive  service.  The  claim  of  O.  Bar- 
num's  representatives  was  established  and  the  land  sold  for  the  pay- 
ment of  the  debt.  One  of  the  heirs  or  devisees  was  living  in  this 
state  at  the  time  this  judgment  was  rendered,  and  there  were  other 
irregularities  contained  in  the  proceedings  that  made  the  case  full 
of  error.  This,  however,  did  not  affect  the  rights  of  the  purchaser, 
unless  it  can  be  made  to  appear  that  he  was  so  far  connected  with 
the  proceeding  as  to  make  him  in  effect  a  party  to  it.  We  concur 
in  the  conclusion  arrived  at  by  the  court  below  that  there  is  no  evi- 
dence of  fraud  on  the  part  of  either  the  purchaser  or  the  plaintiffs 
in  the  original  action ;  and,  so  far  as  the  purchaser  is  concerned,  he 
seemed  to  have  acted  in  the  best  of  faith.  Still,  it  appears  that  he 
was  representing  the  attorneys  for  the  plaintiffs  at  the  time  the 
judgment  was  rendered,  and  having  purchased  the  land  the  sale 
should  have  been  set  aside. 

The  land  at  the  time  the  sale  was  made  was  in  the  adverse  pos- 
session of  others,  and  although  of  the  value  of  eight  or  ten  dollars 
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an  acre  was  sold  for  less  than  one  dollar.  This  was  attributed,  no 
doubt,  to  the  adverse  holding  by  strangers,  and  is  of  itself  sufficient 
to  authorize  the  chancellor  to  interfere  as  against  the  original  plain- 
tiffs. As  the  purchaser  aided  in  procuring  the  judgment,  although 
in  good  faith,  the  irregularities  in  the  proceedings  must  also  affect 
him.  It  was  proper,  however,  for  the  court,  as  against  the  heirs 
who  had  asked  that  the  purchaser  be  divested  of  title,  to  place  the 
purchaser  in  the  condition  he  was  before  the  sale. 

He  was  entitled  to  a  lien  on  the  land  for  his  purchase  money  and 
interest,  and  also  an  allowance  for  his  costs  and  expenses  connected 
with  the  defense  of  the  action  to  set  aside  the  sale.  The  chancellor 
had  the  right  to  place  the  appellants  on  terms.  In  the  case  of  For- 
man  v.  Hunt,  3  Dana  614,  the  conduct  of  the  purchaser  being  un- 
exceptionable, he  was  entitled  to  his  costs  and  expenses  incurred 
in  making  the  purchase  and  in  resisting  the  motion  to  set  the  sale 
aside,  to  be  assessed  upon  the  liberal  principles  allowed  between 
lawyer  and  client.    Stump  v.  Martin,  9  Bush  285. 

The  court  below  acted  properly  in  setting  aside  the  sale  and  in 
giving  to  the  appellee  a  lien  for  the  money  paid  by  him  under  his 
purchase,  and  his  costs  and  expenses.  Whether  an  attorney's  fee 
ought  to  be  allowed  should  depend  upon  the  circumstances  affecting 
its  justice  and  equity  in  each  case. 
Judgment  affirmed  on  original  and  cross-appeal. 
P.  D.  Geiser,  for  appellants.    /.  M.  Bigger,  for  appellee. 


H.  G.  Spradling  v.  J.  W.  Hazelrigg's  Adm'r. 
[Kentucky  Law  Reporter,  Vol.  1 — 236,  as  Spradlin  v.  Hazlerigg's  AdmSr.] 

Usurious  Interest. 

A  note  providing  for  10  per  cent,  interest,  given  before  the  con- 
ventional rate  of  interest  law  was  enacted,  is  not  usurious. 

Interest  After  Maturity  of  Note. 

A  note  bearing  10  per  cent,  interest,  not  providing  that  it  shall  draw 
such  interest  from  date  until  paid,  only  draws  the  legal  rate  of  inter- 
est from  the  date  of  its  maturity,  and  it  is  error  to  compute  10  per 
cent  interest  thereon  after  judgment. 

APPEAL  FROM  MORGAN  CIRCUIT  COURT. 

September  22,  1880. 
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Opinion  by  Judge  Hargis  : 

The  appellant  bought  the  land  described  in  the  pleadings  of  ap- 
pellee's testator,  and  accepted  from  him  a  quit-claim  deed  for  it 
By  this  deed  he  was  invested  with  the  title  owned  by  the  grantor, 
under  a  covenant  to  defend  that  title  only  against  the  claims  of  the 
grantor,  or  those  claiming  or  who  might  claim  by,  through  or  tin- 
der  him. 

There  was  no  breach  of  the  special  warranty  contained  in  the 
deed  alleged  in  the  answer.  The  allegation  thereof  on  that  point 
set  forth  the  fact  that  the  appellant  had  lost  a  portion  of  the  land 
in  a  lawsuit  with  a  stranger,  who  had  recovered  it  upon  a  superior 
title  to  that  of  his  grantor,  and  not  upon  any  title  or  claim  derived 
from  the  grantor* 

The  answer  does  not  allege  or  intimate  any  fraud  upon  the  part 
of  the  testator  connected  with  the  supposed  alteration  of  the  patent; 
and  in  so  far  as  the  appellant  sought  relief  for  breach  of  the  cove- 
nant contained  in  the  deed,  his  answer  presented  no  defense  to  ap- 
pellee's action. 

There  is  a  valuable  consideration  to  sustain  the  obligation  of  ap- 
pellant; and  the  extent  of  that  consideration  is  not  material  here, 
because  the  appellant's  own  contract  did  not  provide  him  with  any 
remedy  against  the  contingency  which  has  happened,  but  expressly 
exempted  his  grantor  from  any  responsibility  therefor. 

The  ten  per  cent,  interest  named  in  the  notes  given  before  the 
conventional  rate  of  interest  law  was  enacted,  is  not  usurious,  be- 
cause the  deed  to  appellant  specifies  that  the  ten  per  cent,  interest 
embraced  in  those  notes  constituted  a  part  of  the  consideration 
for  the  land.  As  that  deed  is  made  part  of  plaintiff's  petition,  the 
fact  sufficiently  appears  from  it  and  the  notes,  without  further  alle- 
gations, that  the  ten  per  cent,  interest  was  not  for  the  loan  or  for- 
bearance of  money,  but  for  land.  Interest  thereon  at  ten  per  cent. 
should  have  been  allowed  on  each  of  the  notes  until  it  fell  due;  and 
thereafter  at  six  per  cent.,  as  indulgence  after  the  notes  became  due 
was  a  forbearance  to  enforce  the  right  to  collect  money. 

The  judgment  might  have  been  legally  rendered  for  the  principal 
and  accrued  interest  computed  as  herein  indicated.  But  the  court 
below  erred  in  computing  interest  at  ten  per  cent,  from  the  date  of 
the  judgment.  And  it  is,  therefore,  reversed,  and  the  case  remand- 
ed for  further  proper  proceedings. 

Cooper  &  Havens,  /.  &  /.  IV.  Rodman,  for  appellant. 
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William  P.  Bennett,  et  al.,  v.  James  Bryan. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 274.] 

Appeals  from  County  Court  to  Circuit  Court. 

There  being  no  provision  of  the  civil  code  regulating  the  manner 
of  appeals  from  the  county  courts  in  highway  cases,  such  appeals  must 
be  prosecuted  under  the  common  law,  and  tried  as  appeals  and  not 
de  novo. 

APPEAL  FROM  GREENUP  CIRCUIT  COURT. 

September  22,  1880. 

Opinion  by  Judge  Hargis  : 

The  circuit  court  erred  in  dismissing  the  appellant's  appeal  from 
the  judgment  of  the  county  court  because  it  was  not  taken  within 
sixty  days  from  the  rendering  of  the  judgment,  as  provided  in  Sec. 
729,  Chap.  2,  Title  16,  Civil  Code.    That  chapter  does  not  confer 
appellate  jurisdiction  upon  the  circuit  courts  in  cases  arising  in  the 
county  courts  on  applications  to  open  public  roads.    Sec.  43,  Art.  1, 
Chap.  94,  Gen.  Stat.,  declares  that  in  all  such  cases  the  party  ag- 
grieved may  prosecute  an  appeal  within  one  year  to  the  circuit 
court  of  the  county,  which  court  shall  have  jurisdiction  without  a 
jury  to  try  the  law  and  facts  of  the  case.    And  this  statute  confers 
the  jurisdiction  on  circuit  courts,  and  not  the  chapter  of  the  civil 
code  before  mentioned. 

There  being  no  provision  of  the  civil  code,  the  statute  regulating 
the  manner  of  appeals  in  this  class  of  cases  from  the  county  courts, 
such  appeals  must  be  prosecuted  under  the  common  law  and  tried 
as  appeals,  and  not  de  novo.  Helm  v.  Short,  7  Bush  623.  The  ap- 
peal from  the  county  court  substantially  complies  with  the  common 
law,  and  should  have  been  heard. 

The  order  of  the  county  court  appointing  viewers  sufficiently 
states  the  object"  of  the  application  to  comply  with  the  clause  of 
Sec.  1,  Art.  1,  Chap.  94,  Gen.  Stat.,  authorizing  the  opening  of 
roads  "for  the  convenience  of  traveling  to  any  navigable  river". 
The  order,  after  reciting  the  beginning  and  the  terminus  of  the  con- 
templated road,  so  as  to  intersect  the  Ohio  River  road,  goes  on  and 
says  it  is  for  the  purpose  of  getting  through  the  nearest  and  best 
way  from  the  Globe  Schoolhouse  and  voting  place  to  the  Ohio 
river.  The  order  does  not  leave  the  terminus  of  the  contemplated 
road  to  be  found  by  the  general  description  of  "to  the  Ohio  River 
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road",  which  might  be  located  a  long  distance  from  the  river  at  that 
point*  but  specially  sets  forth  that  the  purpose  of  the  new  road  is  to 
get  to  the  Ohio  river,  which  is  a  navigable  stream  within  the  judi- 
cial knowledge  of  the  court. 

Judgment  reversed  and  cause  remanded  for  further  proper  pro- 
ceedings. 

B.  F.  Bennett,  for  appellants. 

Geo.  E.  Roe,  E.  F.  Dulin,  for  appellee. 


D.  P.  CUBBERLY,  ET  AL.,  V.  VAN  F.  LYONS. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 275.] 

Vendor's  Lien. 

Where  a  vendor  in  his  conveyance  reserves  a  lien  for  purchase 
money,  and  the  deed  is  recorded,  others  acquiring  such  property  an 
bound  to  take  notice  of  such  lien. 

Effect  of  a  Judgment. 

While  the  judgment  of  a  court  of  competent  jurisdiction  is  conclu- 
sive between  the  parties  as  to  matters  that  were  or  might  have  been 
litigated  in  the  suit,  still,  where  no  issue  was  tendered  nor  could  have 
been  tendered  a  party  is  not  bound  by  the  judgment. 

Sufficiency  of  Petition. 

Where  a  plaintiff,  having  knowledge  and  notice  of  the  character  of 
another's  lien,  does  not  even  aver  that  he  is  ignorant  of  the  extent 
and  nature  of  a  defendant's  lien,  or  that  he  has  no  lien  or  claim,  such 
petition  imposes  no  duty  on  the  defendant  to  set  up  his  lien,  and  a 
judgment  on  such  a  petition  will  not  prevent  such  defendant  lien- 
holder  from  asserting  his  lien  in  another  action. 

APPEAL  FROM  LOUISVILLE  CHANCERY  COURT. 

September  22,  1880. 

Opinion  by  Judge  Hines: 

Appellants,  having  judgment  against  George  Calhoun  for  a  small 
sum,  had  execution  levied  upon  a  certain  tract  of  land,  which  was 
sold  subject  to  encumbrances  and  purchased  by  appellants  for  their 
debt.  Subsequently,  appellants  brought  suit  in  equity  against  Lyons 
and  others,  seeking  a  sale  of  the  land  to  satisfy  their  lien  acquired 
by  purchase  under  execution.  In  this  petition  it  is  alleged  that 
"Lyons  has  some  interest  in  or  lien  upon  the  aforesaid  property", 
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and  asks  that  Lyons  be  compelled  to  disclose  what  interest  he  has, 
or  be  forever  barred  from  asserting  any  claim.  To  this  petition 
Lyons  made  no  response,  and  the  land  was  sold  under  decree,  which 
made  no  reference  to  any  lien  by  Lyons.  Lyons  had  sold  the  land 
to  Calhoun  and  retained  a  lien  in  the  deed  for  the  purchase  money. 
This  suit  was  brought  by  Lyons  to  enforce  his  lien,  and  the  ques- 
tion is  whether  Lyons  is  barred  by  reason  of  his  failure  to  assert 
claim  in  the  equity  suit  by  appellants.  It  is  to  be  observed  that 
Lyons*  lien  was  of  record,  that  appellants  had  notice  of  it,  and  al- 
lege in  their  petition  the  existence  of  a  lien  in  favor  of  Lyons. 

It  is  not  doubted  that,  as  a  general  rule,  the  judgment  of  a  court 
of  competent  jurisdiction  is  conclusive  between  the  parties  as  to  all 
matters  that  were  or  might  have  been  litigated  in  that  suit,  but  the 
rule  does  not  reach  a  case  like  this.     Here  no  issue  was  tendered 
nor  could  one  have  been  tendered.    Appellants  allege  the  existence 
of  a  lien  in  favor  of  Lyons,  and  do  not  even  charge  that  they  are 
ignorant  of  the  extent  of  that  lien.    They  do  not  claim  that  the  lien 
does  not  in  fact  exist,  or  that  it  is  not  to  the  extent  shown  by  the 
deed  from  Lyons  to  Calhoun,  which  is  of  record.     Such  a  petition 
imposed  no  duty  upon  Lyons.     If  appellants  were  ignorant  of  the 
extent  of  Lyons'  lien  it  was  their  duty  to  so  allege,  and  not  having 
done  so  they  will  not  be  permitted  to  defeat  Lyons'  lien,  after  hav- 
ing lulled  him  into  the  belief  that  they  were  claiming  nothing  ad- 
verse to  his  interest.    The  court  did  not  undertake  to  prejudice  the 
rights  of  the  other  lienholders  by  its  decree  in  favor  of  appellants 
in  their  suit  to  enforce  their  lien,  and  in  fact  had  no  right  to  do  so. 
Sec.  694,  Civil  Code, 
Judgment  affirmed. 
Wm  B.  Fleming,  for  appellants.    Russell  &  Helm,,  for  appellee. 


Thomas  H.  Brown  v.  Thomas  J.  Lewis. 

[Kentucky  Law  Reporter,  Vol.  1 — 238.] 

Trespass. 

One  who  counsels  and  advises  a  trespass  Is  liable  as  a  trespasser, 
and  may  be  sued  alone  or  jointly  with  others  who  advised  such  tres- 
pass. 

Liability  of  Trespassers. 

Persons  in  possession  of  house  as  trespassers,  and  those  persons 
who  counsel  and  advise  the  trespass,  are  liable  for  whatever  injury 
results  to  the  house  from  their  occupation  and  use  of  it. 
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APPEAL  FROM  BRECKENRIDGE  CIRCUIT  COURT. 

September  23,  1880. 

Opinion  of  Judge  Cofer  : 

That  the  appellee  notified  Miss  Owen  that  she  could  teach  in  the 
house  is  proved  by  his  own  testimony  given  in  the  case,  and  that  he 
intended  and  expected  her  to  occupy  it  as  a  schoolhouse  is  shown 
by  his  conduct  throughout.     He  says  that  he  told  Hinton  that  he 
would  employ  a  teacher,  if  he  could  get  a  house;  that  Hinton  told 
him  that  they  could  get  the  house,  meaning,  as  the  context  clearly 
shows,  the  house  that  was  burned;   that  he  sent  word   to   Miss 
Owen,  whom  he  had  employed,  that  she  could  teach  in  the  house. 
He  also  says  he  hauled  a  load  of  benches,  and  left  them  outside  of 
the  house,  for  the  school ;  and  he  says  that  he  told  Miss  Owen  that 
he  would  see  DeHaven  and  if  the  house  could  be  had  he  would  let 
her  know  and  she  could  teach  the  school  there.     He  did  see  De- 
Haven,  and  was  told  that  the  house  could  be  had,  and  it  was  no 
doubt  on  the  faith  of  that  interview  that  he  sent  word   to  the 
teacher,  and  hauled  the  benches  to  the  house.    That  he  counseled 
and  advised  the  teacher  to  occupy  the  house  does  not  admit  of 
doubt,  and  that  one  who  counsels  and  advises  a  trespass  is  liable  as 
a  trespasser  is  equally  clear.    He  no  doubt  supposed  that  DeHaven 
had  some  sort  of  control  over  the  house;  otherwise  there  was  no 
reason  for  consulting  him.    But  that  the  house  belonged  to  the  ap- 
pellant, and  DeHaven  had  no  right  to  authorize  its  use  as  a  school- 
house,  is  clearly  shown. 

The  entry  of  the  teacher  and  the  children  into  the  house,  and  its 
occupation  by  them,  was  a  trespass ;  and  the  appellant,  having  ad- 
vised and  counseled  the  entry  and  use  of  the  house,  was  a  cotres- 
passer,  and  might  be  sued  alone  or  jointly  with  others  who  coun- 
seled or  advised  the  trespass.  Nor  can  the  appellee's  good  faith 
protect  him  against  the  legal  right  of  the  appellant  to  compensa- 
tion for  the  injury  sustained  on  account  of  the  trespass.  The  con- 
sent of  DeHaven  to  the  use  of  his  house,  and  his  failure  to  disclose 
his  want  of  authority  to  bind  the  appellant  by  such  consent,  cannot 
avail  the  appellee,  even  if  he  had  been  ignorant  of  the  fact  that  the 
house  belonged  to  the  appellant ;  but  his  own  evidence  shows  that 
he  was  not  ignorant  of  the  fact.  That  DeHaven  had  corn  in  the 
house  gave  him  no  such  control  of  it  as  authorized  him  to  allow  it 
to  be  used  as  a  schoolhouse. 
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Nor  is  it  material  whether  the  burning  of  the  house  was  caused 
by  the  negligence  of  those  occupying  it,  or  by  a  defective  flue  with- 
out any  negligence  on  their  part.  They  were  there  as  trespassers, 
and  they  and  those  who  counseled  or  advised  the  trespass  are  re- 
sponsible for  whatever  injury  resulted  to  the  house  from  their  oc- 
cupation and  use  of  it.  That  DeHaven  gave  his  consent  to  the  use 
of  the  house,  and  took  part  in  putting  it  in  readiness  for  the  school, 
may  show  that  he  is  also  liable;  but  as  he  had  no  authority  from 
the  appellant  such  consent  cannot  affect  his  rights. 

Wherefore  the  judgment  is  reversed  and  the  cause  remanded  for 
a  new  trial  upon  principles  not  inconsistent  with  this  opinion. 
Eskridge,  for  appellant.     Owen  &  Ellis,  for  appellee. 


Jane  D.  Nichols  v.  Simon  Scarce,  et  al. 
[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 270.] 


Husband  and  Wife— -Husband's  Creditors. 

Where  the  husband  receives  money  from  his  wife  and  executes  to 
her  his  notes,  promising  to  repay  her,  such  obligations  cannot  be  en- 
forced by  the  wife  as  against  the  husband's  creditors. 

APPEAL  FROM  WOODFORD  COURT  OF  COMMON  PLEAS. 

September  23,  1880. 

Opinion  by  Judge  Pryor: 

The  promise  on  the  part  of  the  husband  was  never  carried  out. 
He  gets  the  money,  and  promises  to  pay  her  the  proceeds  at  some 
future  day  by  the  execution  of  his  notes,  that,  if  binding  on  the 
husband  as  between  the  wife  and  his  personal  representatives,  can- 
not and  ought  not  to  affect  the  claims  of  creditors.  That  the  wife 
can  loan  the  husband  her  money  by  taking  his  notes,  and  then  en- 
force the  claim  as  against  creditors,  is  a  doctrine  that  will  not  be 
sanctioned  by  this  court.  It  will  invite  the  execution  of  such  agree- 
ments at  the  expense  of*  creditors ;  and  while  the  promise  to  pay  in 
this  particular  case  was  made  in  good  faith,  it  cannot,  in  a  court  of 
equity  prevail  against  the  husband's  creditors.  The  husband  had 
received  the  checks  for  the  money,  and  although  he  may  not  have 
intended  to  convert  it  to  his  own  use,  that  fact  should  have  been 
evidenced  in  some  other  way  than  the  execution  of  his  note  to  his 
wife. 
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The  cases  of  Darnaby  v.  Darnaby,  14  Bush  485,  and  Pryor  v. 
Smith,  4  Bush  379,  presented  as  much  as  or  more  equity  in  favor 
of  the  wife  than  the  case  before  us.    In  the  case  of  Darnaby  v.  Dar- 
naby the  husband  received  the  wife's  money  upon  an  express  agree- 
ment to  invest  it  for  her  in  real  estate  and  have  the  deed  made  to 
her  separate  use.    The  right  of  the  wife  was  denied,  and  one  of  the 
grounds  was  that  it  would  open  a  door  to  innumerable  frauds  and 
perjuries.     Although  the  contract  in  that  case  was  verbal,  when 
proven,  as  between  the  husband  and  wife,  it  would  have  been  en- 
forced.   In  the  case  of  Pryor  v.  Smith  the  equity  of  the  wife  was 
equally  as  strong,  and  still  denied  as  against  creditors.     If  there 
had  been  a  verbal  promise  in  this  case  by  the  husband  to  pay  this 
money  to  the  wife,  and  that  he  should  hold  it  as  her  separate  estate, 
it  would  have  been  as  binding  on  the  husband  as  if  in  writing;  but 
it  cannot  be  urged  as  against  creditors  that  it  should  be  enforced. 

As  said  by  the  court  in  Maraman's  Adm'r  v.  Maraman,  4  Met. 
84,  the  legal  and  equitable  demands  of  creditors  must  prevail.  The 
evidence  of  a  settlement  on  the  wife  must  depend  upon  other  proof 
than  the  mere  promise  by  the  husband,  whether  verbal  or  written, 
that  he  will  pay  her  the  money  received,  in  order  to  affect  the  rights 
of  creditors  which  the  chancellor  may  be  reluctant  to  pronounce 
against  the  wife  in  a  case  like  this,  where  it  must  be  inferred  that 
the  intentions  of  both  husband  and  wife  were  free  from  any  fraud 
as  against  his  creditors ;  still,  the  rule  of  equity  applicable  to  this 
class  of  cases  ought  not  to  be  changed  to  avoid  the  hardships  of 
this  particular  case. 

Judgment  affirmed. 

H.  C.  McLeod,  A.  Duvall,  for  appellant. 

Porter  and  Wallace,  for  appellees. 


W.  L.  Roberts  v.  Thomas  Green,  et  al. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 279.] 

Recovery  of  Money  Paid  in  Ignorance  of  One's  Rights. 

When  it  is  sought  to  recover  money  wrongfully  paid  on  account  of 
an  assessment  for  a  public  improvement,  in  ignorance  of  plainUffs 
rights,  to  make  the  petition  good  the  plaintiff  must  negative  the  idea 
that  he  received  any  consideration  for  the  money  paid;  and  he  cannot 
recover  where  it  is  shown  that  he  has  received  a  consideration  and  is 
enjoying  the  benefits  derived  from  the  improvement  adjoining  nil 
real  estate. 
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APPEAL  FROM  KENTON  CIRCUIT  COURT. 

September  23,  1880. 

Opinion  by  Judge  Pryor: 

Waiving  the  consideration  of  any  other  question  that  might  be 
raised  in  this  case,  it  is  evident  that  the  failure  on  the  part  of  the 
appellant  to  allege  that  he  had  received  no  consideration  or  benefit, 
other  than  the  usual  advantages  arising  from  such  improvements  in 
the  city,  will  defeat  his  right  of  recovery.     The  improvement  or 
pavement  was  made  in  front  of  appellant's  property,  and  the  direct 
benefit   therefrom  may  have  constituted  a  sufficient  consideration 
for  the   payment  of  the  money.     This  action  is  to  recover  back 
money  wrongfully  paid  and  in  ignorance  of  appellant's  rights,  and 
it  is  certainly  requisite  that  the  plaintiff  in  such  a  case  must  nega- 
tive the  idea  that  he  received  any  consideration  for  the  money  paid, 
if  he  has  received  a  consideration  and  is  enjoying  the  benefits  de- 
rived from  the  improvement  bordering  on  his  property  *he  cannot 
recover.    City  of  Louisville  v.  Zanone,  1  Met.  151. 
Judgment  affirmed. 
Stevenson  &  O'Hara,  for  appellant.    R.  D.  Handy,  for  appellees. 


W.  A.  Hickman  v.  F.  M.  Owens,  Administrator,  et  al. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 263.] 

Rescission  of  Contract  to  Purchase  Land. 

Where  a  purchaser  of  land  pays  a  part  of  the  purchase  money,  goes 
into  and  retains  the  possession  for  nearly  twenty  years,  paying  inter- 
est on  the  deferred  payments,  dies,  not  leaving  personalty  sufficient 
to  pay  his  debts,  and  the  evidence  indicates  that  the  purchaser  at  the 
time  of  his  death  had  not  agreed  to  a  rescission  of  the  contract,  the 
chancellor,  under  such  circumstances,  should  not  adjudge  a  rescission 
at  the  demand  of  the  vendor,  on  the  theory  that  the  vendee  was  a  mere 
tenant  and  not  a  purchaser. 

APPEAL  FROM  DAVIESS  CIRCUIT  COURT. 

September  24,  1880. 

Opinion  by  Judge  Pryor  : 

It  is  alleged  in  the  petition  that  the  purchase  and  possession  by 
F.  M.  Owens  was  made  in  the  year  1855,  and  his  notes  then  exe- 
cuted for  the  purchase  money.     He  continued  in  possession  until 
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his  death  in  the  year  1874,  and  his  family  remained  in  possession 
until  the  death  of  his  wife  a  short  time  after.    The  purchase  was 
made  by  parol  and  some  of  the  purchase  money  paid.    The  vendee 
made  lasting  and  valuable  improvements  on  the  premises,  equal  in 
value  to  the  land  itself,  and  paid  interest,  as  the  proof  conduces  to 
show,  on  the  purchase  money  from  time  to  time.    At  his  death  the 
personal  estate  was  insufficient  to  discharge  his  liabilities,  and  it  is 
now  attempted  to  be  shown  on  the  part  of  the  appellee,  by  several 
witnesses  who  seem  to  have  had  conversations  with  the  deceased 
shortly  before  his  death,  that  he  and  his  brother  had  rescinded  the 
contract;  while  on  the  other  hand  the  statements  of  the  deceased 
when  on  his  deathbed  indicate  clearly  that  he  regarded  himself  as 
the  owner. 

He  offered  to  purchase  of  one  of  his  neighbors  a  small  strip  of 
land  that  he  might  add  it  to  his  possessions,  and  made  other  state- 
ments entirely  inconsistent  with  the  idea  that  any  rescission  had 
taken  place.    His  possession  was  long  enough  to  have  ripened  into 
a  perfect  title,  and  the  chancellor,  under  the  circumstances,  ought 
not  to  have  rescinded  the  contract.    His  creditors  had  a  claim  upon 
this  estate,  and  the  surrender  back,  if  really  made,  would  not  defeat 
their  rights.     With  such  conflicting  testimony  as  to  the  attempted 
rescission,   the  vendor  should  be   satisfied  if  given  his  purchase 
money  with  its  interest,  and  when  he  obtains  that,  he  has  all  to 
which,  in  equity  or  good  conscience,  he  is  entitled.     A  chancellor 
ought  not  to  deprive  a  man  of  his  possession  and  right  upon  such 
uncertain  testimony.    The  want  of  a  written  memorial  did  not  make 
the  sale  void,  and  possession  for  a  term  of  fifteen  years  under  a 
claim  of  right  would  authorize  the  chancellor  to  presume  that  the 
contract  was  in  writing.    An  entry  under  a  parol  purchase  is  a  dis- 
seizin, and  possession  may  ripen  into  a  title.    Moore  v.  Webb,  2  B. 
Mon.  282. 

The  vendor  will  not  be  allowed  to  say,  after  such  a  lapse  of  time, 
that  the  sale  was  conditional  and  the  vendee  was  a  mere  tenant  and 
not  a  purchaser.  It  is  manifest,  however,  that  a  part  of  the  pur- 
chase money  is  unpaid,  and  the  liability  of  the  land  therefor  is  un- 
questioned. The  deceased  time  and  again  acknowledged  that  in- 
debtedness, and  when  his  heirs  or  his  creditors  come  into  a  court 
of  equity  asking  for  equity  the  chancellor  will  require  them  to  do 
equity. 

This  judgment  is  reversed  and  cause  remanded  with  directions 
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to  sell  the  land  and  apply  the  proceeds  first  to  the  payment  of  the 
purchase  money,  and  distribute  the  balance  according  to  the  rights 
of  the  parties. 

Riley,  Jolly  &  Walker,  for  appellant. 

Oiven  <&*  Ellis,  for  appellees. 

[Cited,  Medlock  v.  Suter,  80  Ky.  101,  3  Ky.  L.  587.] 


E.  R.  Mercer  v.  E.  N.  Warfield's  G'd'n. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 273.] 

Suit  to  Set  Aside  Conveyance. 

For  evidence  held  to  be  insufficient  to  set  aside  a  conveyance  claimed 
to  have  been  made  fraudulently,  see  opinion  below. 

Rights  of  Creditor  to  Set  Aside  a  Conveyance. 

A  creditor  who  holds  the  only  claim  against  the  vendor  of  real 
estate,  and  where  it  is  shown  that  the  debtor  has  other  property  suffi- 
cient to  discharge  such  debt,  cannot  successfully  attack  a  conveyance 
made  by  his  debtor. 

APPEAL  FROM  HARDIN  CIRCUIT  COURT. 
September  28,  1880. 

Opinion  by  Judge  Hines  : 

There  is  no  brief  for  appellee  in  this  case,  but  from  a  careful  ex- 
amination of  the  record  it  appears  that  appellee  seeks  to  set  aside 
on  the  grounds  of  fraud  and  no  consideration  a  conveyance  from 
X.  J.  Duncan  to  appellant.    The  conveyance  was  made  and  recorded 
in  March,  1871,  and  this  suit  to  set  it  aside  was  instituted  in  April, 
1872.    The  petition  insists,  as  an  evidence  of  fraud,  that  the  land 
which  the  deed  recites  was  sold  for  $3,500  was  worth  at  the  time 
§6,000.    Upon  this  point  the  evidence  fixes  the  value  at  from  $3,000 
to  $3,700.    The  evidence  discloses  the  fact  that  appellant  was  amply 
able  to  pay  for  the  land,  and  that  he,  at  the  time  of  the  conveyance, 
had  advanced  for  and  paid  to  Duncan  the  larger  part  of  the  $3,500, 
and  that  when  this  suit  was  brought  the  whole  of  the  consideration 
had  been  paid. 

It  is  also  shown  that  the  debt  for  which  the  attempt  to  subject 
the  land  is  made  is  the  only  debt  owing  by  Duncan,  and  that  he 
has  other  property  sufficient  to  satisfy  the  claim.  The  only  facts 
appearing  to  raise  even  a  suspicion  of  fraud  are  that  the  deed  ex- 
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presses  that  the  whole  of  the  consideration  had  been  paid,  and 
further,  that  appellant  paid  two  small  debts,  amounting'  to  about 
$1,000,  to  have  dismissed  a  proceeding  in  bankruptcy  against  Dun- 
can charging  that  the  conveyance  to  appellant  was  an  act  of  bank- 
ruptcy, after  appellant  had  stated  that  he  had  paid  Duncan  in  fulL 
The  form  of  the  deed  is  usual,  when  no  lien  is  retained,  and  no 
importance  should  be  attached  to  it.  Nor  do  we  think  that  any 
conclusion  unfavorable  to  appellant  should  be  drawn  from  the  pay- 
ment of  the  debts  to  quiet  the  proceedings  in  bankruptcy.  He  had 
the  undoubted  right  to  buy  his  peace  in  that  way.  Whatever  the 
circumstances  might  amount  to,  if  connected  with  other  evidence 
of  fraud  or  no  consideration,  standing  alone  as  it  does  it  amounts 
to  nothing. 

Judgment  reversed  and  cause  remanded  for  further  proceedings. 

Montgomery  &  Poston,  for  appellant.    IV.  F.  Bell,  for  appellee. 


Masonic  Savings  Bank  v.  Ronald's  Ex'r. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 273.] 

Executor  Cannot  Attack  Validity  of  Mortgage  Procured  to  Secure  Him 
as  Individual. 

Where  a  partnership  is  a  creditor  of  another  firm,  and  a  member 
of -such  creditor  firm  is  also  executor  of  an  estate  which  is  also  a  cred- 
itor of  said  other  firm,  and  said  member  induces  said  debtor  firm 
to  execute  a  mortgage  to  secure  the  debt  due  his  firm,  he  cannot  after- 
ward, as  executor,  be  allowed  to  attack  the  validity  of  such  mortgage. 

APPEAL  FROM  WARREN  CIRCUIT  COURT. 
September  29,  1880. 

Opinion  of  Judge  Cofer  : 

At  the  time  W.  A.  Ronald  procured  E.  M.  Adair  &  Co.  to  exe- 
cute the  mortgage  to  Webb,  Ronald  &  Co.,  of  which  firm  he  was 
a  member,  he  was  also  the  executor  of  S.  F.  J.  Ronald,  and  a^  such 
held  debts  against  two  of  the  members  of  the  firm  of  E.  M.  Adair 
&  Co.  The  only  question  necessary  to  be  considered  on  this  appeal 
is  whether  he,  as  executor,  could  attack  the  validity  of  the  mortgage 
which  he,  as  a  member  of  the  firm  of  Webb,  Ronald  &  Co.,  has 
procured  to  be  executed.  The  note  and  mortgage  were  assigned 
by  Webb,  Ronald  &  Co.  to  the  appellant,  and  if  Ronald  can  attack 
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the  mortgage  successfully  he  will  thus  defeat  a  security  to  which 
he  has  given  currency  in  one  capacity  for  the  benefit  of  himself  in 
another  capacity,  and  that,  too,  in  a  court  of  equity.  No  such  result 
can,  in  our  opinion,  be  worked  out  on  the  idea  that  W.  A.  Ronald, 
executor,  is  a  different  person  from  W.  A.  Ronald  as  an  individual, 
or  as  a  member  of  the  firm  of  Webb,  Ronald  &  Co. 

A  court  of  equity  might  seize  upon  such  a  distinction  to  prevent 
an  obvious  injustice,  but  never  in  order  to  work  out  an  injustice. 
It  seems  impossible  to  say  that  the  mind  of  W.  A.  Ronald,  as  an 
individual,  not  only  assented  to,  but  sought  the  mortgage,  but  that 
the  mind  of  W.  A.  Ronald,  executor,  did  not;  and  he  is  as  much 
bound  as  he  would  have  been  if  the  mortgage  had  been  made  to  a 
stranger  with  his  acceptance  and  express  assent,  in  which  case  we 
presume  it  would  hardly  be  claimed  that  he  could  afterward  be 
heard  to  attach  the  mortgage  in  the  hands  of  an  innocent  third 
party,  and  whatever  binds  him  binds  his  successor  in  office. 

We  are,  therefore,  of  the  opinion  that  the  court  erred  in  adjudg- 
ing the  mortgage  to  be  within  the  statute,  and  the  judgment  is 
reversed  and  the  cause  remanded  with  directions  to  dismiss  the 
petition. 

Judge  Hines  not  sitting. 
Bush  &  Porter,  for  appellant. 
Wright  &  McElroy,  for  appellee. 


W.  C.  Rowan,  et  al.,  v.  John  W.  Russell. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 278.] 

Liability  of  Heirs  for  Ancestor's  Contracts. 

An  heir  is  not  liable  on  his  ancestor's  contract  beyond  the  extent  of 
assets  received  by  him  from  the  ancestor's  estate. 

APPEAL  PROM  OHIO  CIRCUIT  COURT. 

September  29,  1880. 

Opinion  by  Judge  Hines: 

There  is  nothing  in  this  case  to  take  it  out  of  the  general  rule 
that  the  heir  is  not  responsible  on  the  contract  of  his  ancestor,  ex- 
cept to  the  extent  of  assets  received ;  and  as  there  is  nothing  to  show 
that  appellants  received  anything  except  the  land  in  controversy  it 
was  error  to  render  personal  judgment  against  them  for  the  value 

46 
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of  the  improvements,  and  to  adjudge  that  appellee  should  remain 
in  possession  of  the  property  until  the  judgment  and  costs  are  paid. 

It  is  immaterial  whether  the  amount  of  appellee's  recovery  for 
improvements  is  measured  by  the  cost  of  the  improvements  or  by 
the  amount  they  enhanced  the  value  of  the  property,  since  the  weight 
of  the  evidence  is  to  the  effect  that  the  property  has  been  enhanced 
in  value  to  the  extent  of  the  cost  of  the  improvements. 

Wherefore,  so  much  of  the  judgment  as  is  personal  against  ap- 
pellants, and  as  authorizes  appellee  to  retain  possession  qntil  that 
judgment  is  satisfied,  is  reversed  and  cause  remanded  with  direc- 
tions for  proceedings  consistent  with  this  opinion. 

McHenry  &  Hill,  for  appellants. 


Robert  A.  Garrison  v.  Samuel  Y.  Garrison. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 279.] 

Answer  Filed  too  Late. 

Facts  known  to  a  defendant  should  be  pleaded  in  his  answer,  and 
an  amended  answer  will  not  be  allowed  to  be  filed  which  pleads  facts 
known  to  the  defendant  at  the  time  of  filing  his  original  answer  where 
no  excuse  is  given  for  failure  to  set  them  up  then. 

APPEAL  FROM  WARREN  CIRCUIT  COURT. 

September  29,  1880. 

Opinion  of  Judge  Cofer  : 

The  amended  answer  and  cross-petition  of  the  appellee  seems  to 
have  conformed  in  every  particular  to  the  opinion  of  this  court 
rendered  on  the  former  appeal,  and  the  court  did  not  err  in  per- 
mitting it  to  be  filed. 

The  amended  answer  tendered  by  the  appellant  was  inconsistent 
with  his  original  answer,  in  so  far  as  it  related  to  the  42  acres  of 
land.  In  the  original  answer  he  sought  to  enforce  the  contract 
when  he  knew  it  was  not  in  the  power  of  the  appellee  to  convey  to 
him  more  than  the  42  acres ;  and,  while  he  did  not  in  terms  say  so, 
it  is  evident  that  he  then  only  sought  a  conveyance  for  so  much  of 
the  106  acres  as  had  not  been  sold  under  the  decree  of  the  United 
States  court. 

So  much  of  the  answer  as  sought  to  set  up  the  alleged  indebted- 
ness of  the  appellee,  on  account  of  the  matters  therein  stated,  was 
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properly  refused  because  it  came  too  late.  The  facts,  if  they  existed 
as  alleged,  must  have  been  known  to  him  when  he  filed  the  original 
answer,  and  no  excuse  is  given  for  a  failure  to  set  them  up  then. 

Wherefore  the  judgment  is  affirmed. 

Judge  Hines  not  sitting. 

Bush  &  Porter,  N.  A.  Porter,  for  appellant. 

Rodes  &  Settle,  for  appellee. 


F.  Brackman's  Adm'r  v.  M.  F.  Allison,  et  al. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 278.] 

Judicial  Sale  of  Real  Estate. 

'Where  real  estate  Is  sold  at  judicial  sale  in  the  settlement  of  an 
estate,  and  no  one  is  complaining  and  filing  exceptions  except  the  pur- 
chaser, the  sale,  not  being  void,  vests  in  him  the  title,  and  when  all 
the  parties  to  the  record  are  satisfied  with  such  sale  such  sale  should 
be  confirmed. 

APPEAL  FROM  TODD  CIRCUIT  COURT. 
September  29,  1880. 

Opinion  by  Judge  Pryor: 

It  is  not  necessary  to  determine  in  this  case  the  constitutionality 
of  the  law  requiring  real  estate  to  be  valued  when  sold  by  the  judg- 
ment of  a  court  of  equity,  in  so  far  as  it  affects  liabilities  incurred 
prior  to  its  enactment.  There  is  no  one  complaining  but  the  pur- 
chaser, and  no  exceptions  filed  to  the  report  of  sale  except  by  him. 
The  sale  is  not  void,  but  vests  him  with  title ;  and  when  all  the  par- 
ties to  the  record  are  resisting  the  motion  to  set  the  sale  aside,  in 
what  danger  can  the  purchaser  be  placed  by  its  confirmation  ?  This 
is  an  action  to  settle  an  insolvent  estate  to  pay  debts.  The  ad- 
ministrator and  heirs  of  the  decedent  are  all  parties  to  the  record. 
Some  are  married  women,  and  one  an  infant ;  yet  they  are  as  much 
bound  by  the  judgment  as  an  adult.  Besides,  in  this  case  the  in- 
fant, by  his  statutory  guardian  and  guardian  ad  litem,  and  the  mar- 
ried women  and  their  husbands  appeared  in  the  court  below  and  are 
resisting  the  motion  of  the  purchaser  in  this  court  as  appellants. 

The  order  setting  the  sale  aside  is  reversed  and  cause  remanded 
with  directions  to  confirm  it. 

H.  G.  Petrie,  W.  L.  Reeves,  for  appellants. 

G.  Terry,  S.  H.  Perkins,  B.  T.  Perkins,  Jr.,  for  appellees. 
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R.  Hoe  &  Co.  v.  A.  D.  Bullock,  et  ai~ 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 313.] 

Validity  of  Lien. 

A  lien  good  between  the  parties  is  good  against  purchasers  from  or 
creditors  of  the  person  creating  the  lien,  where  they  have  notice  of  it 
before  they  have  acquired  a  legal  right  to  the  thing  in  lien  or  its  pro- 
ceeds. 

Rights  of  Mortgagee  of  Personalty. 

Before  a  mortgagee  of  personal  property  can  be  adjudged  to  have 
priority  over  another  lienholder  he  must  show  that  his  mortgage  em- 
braces the  property  upon  which  the  other  lienholder  holds  a  claim. 

APPEAL  PROM  KENTON  CHANCERY  COURT. 

October  2,  1880. 

Opinion  by  Judge  Cofer: 

The  only  questions  of  difficulty  "or  importance  arising  on  the 
record  grow  out  of  the  conflicting  claims  of  Hoe  &  Co.  and  Bullock 
to  the  Hoe  Press.  We  decided  in  Greer  v.  Church,  13  Bush  430, 
that  a  contract,  very  similar  to  the  contract  between  Hoe  &  Co.  and 
W.  B.  Jones,  was  a  sale,  and  that,  whatever  might  be  the  rights  of 
the  seller  as  against  the  purchaser,  a  sub-purchaser  who  bought  with- 
out notice  of  the  terms  of  the  contract,  would  not  be  affected  by  it ; 
and  we  adhere  to  that  ruling,  and  need  not  repeat  nor  add  to  the 
reasons  given  for  that  conclusion. 

But  we  intimated  in  that  case,  and  in  Vaughn  v.  Hopson,  10 
Bush  337,  that,  as  between  the  parties,  the  seller  would  have  a  lien 
for  the  unpaid  purchase-money.  It  must  now  be  regarded  as  the 
settled  law  of  this  state  that  a  lien  good  between  the  parties  is  good 
against  purchasers  from  or  creditors  of  the  person  creating  the 
lien,  if  they  have  notice  of  it  before  they  have  acquired  a  legal  right 
to  the  thing  in  lien  or  its  proceeds.  It  was  held  in  Righter  v.  For- 
rester, 1  Bush  278,  after  full  argument  and  a  review  of  the  former 
decisions  of  the  court,  that  the  holder  of  an  unrecorded  mortgage, 
notice  of  which  was  brought  to  an  execution  creditor  and  the  pur- 
chaser at  a  sale  under  the  execution,  by  recording  the  mortgage 
after  the  levy  and  before  the  sale,  had  an  equity  superior  to  the 
right  of  such  purchaser.  In  Lozv  v.  Blinco,  10  Bush  331,  the  au- 
thorities were  again  reviewed,  and  the  doctrine  in  Righter  v.  For- 
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rester   approved  and  followed,  and  the  same  rule  was  announced 
in  the  more  recent  case  of  Barney  v.  Cox,  Mss.  Opin. 

The  particular  form  in  which  a  lien  is  created  is  not  material. 

The  transaction  between  Hoe  &  Co.  and  W.  B.  Jones  created  a  lien 

valid  against  Jones ;  and  as  notice  of  it  has  been  brought  to  all  the 

creditors  of  Jones  before  any  of  them  have  perfected  their  right  to 

the  press  or  its  proceeds,  the  equity  of  Hoe  &  Co.  is  superior  to 

that  of   any  other  creditor,  unless  the  press  was  embraced  in  the 

mortgage  to  Bullock.     His  mortgage  has  been  regularly  recorded, 

and  he  thus  acquired  a  legal  right.     Being  supported  by  the  legal 

title,  his   junior  equity,  if  it  attached  to  the  property  in  contest,  is 

superior  to  the  prior  equity  of  Hoe  &  Co. 

At  the  time  the  mortgage  was  executed,  there  were  three  print- 
ing presses  on  the  premises  belonging  to  Jones.  The  mortgage  con- 
veyed the  following  described  personal  estate,  to  wit:  "Printing 
press,  machinery,  stock  in  trade,  store  fixtures,  and  all  the  material 
pertaining  to  the  printing  and  stationery  business,  located  in  tene- 
ment No.  402,  Scott  street,  on  the  southeast  corner  of  the  said  Scott 
street  and  Fourth  street,  and  carried  on  by  the  said  Jones." 

This  language  does  not  include  more  than  one  printing  press, 
and  the  parol  evidence,  whether  competent  or  not,  fails  to  prove 
affirmatively  that  the  press  in  contest  was  included  in  the  mortgage. 
Hoe  &  Co.  have  the  prior  equity.    There  is  no  doubt  that  they  have 
a  lien.     Bullock  seeks  to  overreach  that  lien,  with  his  junior  mort- 
gage, and  before  he  can  do  so  he  must  show  that  the  mortgage  em- 
braces the  press  purchased  of  Hoe  &  Co.,  and  having  failed  to  do 
so  his  claim  to  priority  must  fail.    An  ingenious  argument  is  made 
to  show  from  circumstances  that  the  Hoe  press  was  intended  to  be 
mortgaged.    The  mortgage  was  signed  in  the  house  where  the  press 
was  situated,  and  Bullock  had  it  in  his  power  to  remove  all  ground 
for  doubt  or  uncertainty;  and,  having  neglected  to  do  so,  he  has 
no  right  to  ask  this  court  to  speculate  as  to  the  intention  of  the 
mortgage  at  the  expense  of  Hoe  &  Co.,  whose  lien  is  beyond  dis- 
pute.   One  who  had  it  in  his  power  to  make  a  matter  plain  and  un- 
mistakable, and  neglects  to  do  so,  should  suffer  rather  than  one 
about  whose  right  there  exists  no  doubt. 

We  are  therefore  of  the  opinion  that  the  court  erred  in  not  ad- 
judging that  Hoe  &  Co.  should  be  first  paid  out  of  the  proceeds  of 
the  press  purchased  from  them.    Judgment  reversed  and  cause  re- 
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manded  for  further  proper  proceedings  not  inconsistent  with  this 
opinion. 

Fisk  &  Fisk,  A.  A.  Ferris,  for  appellants. 

Benton  &  Benton,  for  appellees. 


John  M.  Shaw,  et  al.,  v.  John  E.  Abrahams,  et  al. 

[Abstract  Kentucky  Law  Reporter,  Vol  1 — 314.] 

Bond  for  Deed. 

Where  a  husband  purchases  real  estate  and  accepts  a  bond  for  a 
deed  made  payable  to  his  wife  and  children,  the  vendor,  not  being 
notified  of  the  delivery  of  such  bond  by  the  husband  to  his  wife  and 
children,  and  knowing  that  .the  purchase  price  was  paid  by  the  hus- 
band, who  presents  the  bond,  may  legally  convey  the  property  to  tbe 
husband. 

APPEAL  FROM  HENRY  CIRCUIT  COURT. 

October  5,  1880. 

Opinion  by  Judge  Pryor: 

It  is  certain  in  this  case  that  Abrahams  had  no  notice  of  the  de- 
livery of  the  bond  of  Shaw  to  his  wife  and  children,  and  the  kttcr, 
having  paid  the  purchase  money  out  of  his  own  pocket,  produces 
the  bond  and  directs  Abrahams  to  make  a  conveyance  of  the  house 
and  lot  to  other  parties.    These  third  parties  assumed  the  balance 
that  was  due  to  Abrahams,  and  for  the  balance  due  conveyed  cer- 
tain property  in  the  south  to  the  wife  and  children.    This  convey- 
ance was  afterward  canceled  by  the  consent  or  direction  of  Shaw 
and  wife,  and  a  deed  made  directly  to  them  by  Caldwell  and  Crabb. 
to  whom  the  Abrahams  property  was  conveyed.    This  shows  that 
the  parties  were  not  actually  selling  or  purchasing  property  for  their 
children,  but  using  their  names  as  a  convenient  mode  of  entrapping 
others.    It  is  manifest  that  Shaw  paid  for  the  Abrahams  property 
out  of  his  own  means,  and  Abrahams,  knowing  this  fact  and  find- 
ing the  bond  for  title  in  Shaw's  possession,  made  the  deed  in  ac- 
cordance with  his  directions.    Although  the  bond  had  been  executed 
to  the  wife  and  children,  it  was  a  voluntary  act,  and  amounted  to 
no  gift  until  actually  delivered,  and  although  there  is  proof  con- 
ducing to  show  such  delivery,  we  think  it  more  charitable  to  tbe 
appellants  to  take  the  view  adopted  by  the  court  below  than  to 
convict  the  father  of  such  a  glaring  fraud  as  must  of  necessity  have 
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been  practiced  in  this  case,  if  this  judgment  should  be  reversed. 
The  southern  property  has  been  sold  with  the  same  change  made 
in  the  conveyances,  and  no  chancellor,  if  it  could  be  avoided,  should 
blacken  the  character  of  the  father  that  an  estate  might  be  secured 
to  his  children. 

Judgment  affirmed. 

R.  E.  McKay,  for  appellants. 

Harzvood  &  Carroll,  Webb  &  Masterson,  for  appellees. 


Auditor  v.  Robert  Boyd,  et  al. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 349.] 

Right  of  Witnesses  to  Claim  Fees. 

Witnesses  who  attend  examining  trials  where  felonies  are  charged 
are  entitled  to  witness  fees,  as  well  as  when  attending  trials  on  in- 
dictments for  felonies. 

APPEAL  FROM  FRANKLIN  CIRCUIT  COURT. 

October  6,  1880. 

Opinion  by  Judge  Hines: 

In  ex  parte  Herrick,  78  Ky.  23,  we  held  that  the  act  of  Decem- 
ber, 1796,  in  regard  to  the  "examination  and  trial  of  criminals," 
was  still  in  force.  That  act  by  its  terms  applies  to  examining  trials 
on  the  charge  of  felony,  as  well  as  to  trials  on  indictments  for 
felonies.  To  cause  the  right  of  the  witness  to  claim  and  be  paid 
for  his  attendance  to  depend  upon  the  charge  of  felony  being  made 
out  would  be  to  offer  a  permission  and  to  hold  forth  an  inducement 
for  the  witness  to  swear  falsely.  The  right  to  claim  and  be  paid 
attendance  depends  upon  the  character  of  the  charge,  and  not  upon 
the  ultimate  result  of  the  examinatien  or  trial.  The  case  of  ex  parte 
Herrick  is  conclusive  of  this. 

Judgment  affirmed. 

P.  W.  Hardin,  for  appellant    J.  &  J.  W.  Rodman,  for  appellees. 
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W.  A.  Rouse  v.  William  Hughes,  Trustee. 

William  Hughes,  Trustee,"  v.  Western  Financial   Corpora- 
tion, et  al. 

L.  L.  Warren  v.  Swearenger  &  Biggs. 

[Abstract  Kentucky  Law  Reporter,  VoL  1 — 320. J 

Partnerships. 

A  partnership  has  the  right  to  borrow  money  to  carry  on  its  busi- 
ness and  to  bind  each  and  every  member  of  the  firm,  and  it  is  not  in- 
cumbent on  the  person  loaning  the  firm  money  to  see  that  the  money 
is  applied  to  the  business  of  the  firm. 

Trustee's  Right  to  Employ  Attorney. 

A  trustee  has  a  legal  right  to  employ  attorneys  to  represent  him, 
and  the  fact  is  not  changed  because  creditors  also  employ  attorneys  to 
collect  their  claims.  Attorneys  employed  by  a  trustee  may  legally  be 
paid  a  reasonable  compensation  out  of  the  trust  estate. 

APPEALS  FROM  LOUISVILLLE  CHANCERY  COURT. 

October  7,  1880. 

Opinion  by  Judge  Pryor  : 

It  is  evident  that  Swearenger  and  Biggs  were  partners,  or  con- 
stituted a  part  of  the  firm  of  Anderson,  Hamilton  &  Co.  in  pack- 
ing pork  in  the  winter  of  1875-6.  The  fact  of  their  being  interested 
in  this  pork  adventure  was  known  to  many  of  the  business  men  of 
Louisville;  and  all  of  the  appellees  in  this  case,  except  Warren, 
seem  to  have  dealt  with  the  Hamiltons,  not  only  on  the  credit  of 
the  original  firm,  but  also  on  the  credit  of  Swearenger  and  Biggs, 
who  were  members  of  the  new  firm.  Hamilton  &  Co.  had  the  right 
to  borrow  money  and  incur  all  the  necessary  expenses  connected 
with  such  an  enterprise,  and  to  bind  each  and  every  member  of  the 
firm  for  the  debts  contracted.  It  was  not  the  duty  of  those  loaning 
Hamilton  &  Co.  money  or  discounting  their  paper  to  see  to  its  ap- 
plication. If  the  credit  was  giv^n  to  Swearenger  &  Biggs,  as  well 
as  to  the  Hamiltons,  the  former  were  liable  because  they  were  part- 
ners in  the  undertaking,  and  it  was  their  duty  and  not  the  duty  of 
the  creditor  to  see  that  the  money  was  rightfully  appropriated. 
Warren,  it  seems,  gave  credit  to  the  pork  adventure,  and  loaned  his 
money,  as  he  had  been  doing  for  years,  to  the  same  firm,  or  rather 
the  firm  name,  that  had  existed  for  years,  and  continued  to  exist 
after  Swearenger  and  Biggs  became  interested  in  the  speculation 
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of  1875-6.  That  Hamilton  &  Co.  No.  1  was  different  from  Hamil- 
ton &  Co.  No.  2  was  a  fact  not  communicated  to  Warren,  and  as 
he  dealt  with  the  firm  of  Hamilton  &  Co.  on  the  faith  and  credit 
of  the  product  belonging  to  Hamilton  &  Co.,  and  in  which  Swear- 
enger  and  Biggs  were  interested,  if  either  must  suffer  it  must  be 
the  latter  and  not  Warren. 

We  think,  therefore,  that  no  error  has  been  committed  in  the  dis- 
tribution of  the  assets  by  the  chancellor.    Warren  insists,  however, 
that  he   is  entitled  to  a  judgment  against  Swearenger  &  Biggs  for 
the  balance  due  him  because  of  the  failure  of  the  latter  to  comply 
with   the  agreement  under  which  they  claim  to  be  released.    The 
assets  of  the  pork  adventure  were  transferred  to  Hughes,  the  trus- 
tee,  at   the  instance  of  creditors,  and  among  the  assets  were  em- 
braced the  notes  of  Swearenger  &  Biggs  for  $66,000.    The  assets 
were  received  and  collected  by  Hughes,  and  were  accepted  by  the 
creditors  in  satisfaction  of  any  claim  they  held  against  Swearenger 
&  Biggs.    The  receipt  of  the  trustee,  Hughes,  designates  the  prop- 
erty delivered.    The  execution  of  the  notes  and  mortgage  all  recite 
on  their  face  that  it  was  executed  in  pursuance  of  the  agreements 
made  with  the  creditors.     These  agreements   have   all   been    sub- 
stantially complied  with,  and  the  creditors,  including  the  appellant, 
Warren,  have  received  a  part  of  the  assets. 

It  is  urged,  however,  that  Swearenger  &  Biggs,  by  virtue  of  the 
agreement  to  release  executed  by  Warren,  bound  themselves  to  re- 
cite the  agreement  they  had  made  in  the  transfer  they  made  to  the 
trustee.    The  agreement  was  referred  to  in  the  transfer  by  reciting 
that  it  was  made  in  pursuance  of  the  agreement  with  creditors ;  and 
while  there  is  not  a  literal  compliance  by  executing  the  whole  of 
the  contract  with  Warren,  it  is  a  substantial  compliance  with  its 
terms.     No  other  creditor  is  complaining,  and  Warren,  among  the 
others,  has  received  through  their  trustee,  the  pork  and  money  of 
Swearenger  and  Biggs  in  accordance  with  their  agreement,  and 
have,  in  fact,  been  paid  a  part  of  the  proceeds;  and  it  is  now  too 
late  to  disturb  this  equitable  adjustment  upon  such  a  technical  ob- 
jection. 

Nor  will  this  court  reverse  by  reason  of  the  allowance  made  to 
the  attorneys  of  the  trustee.  There  is  no  objection  to  the  amount 
allowed,  or  any  intimation  that  the  allowance  is  for  too  great  a 
sum;  but  the  question  made  is, — As  the  creditors  have  employed 
counsel,  as  a  matter  of  necessity,  to  present  and  prosecute  their 
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claims  in  order  to  determine  their  respective  rights,  and  have  paid 
their  own  counsel,  should  the  trustee,  or  his  attorney,  be  allowed 
compensation  out  of  this  fund?     It  was  certainly  the  duty  of  the 
trustee  to  see  that  the  settlement  was  properly  made,  and  to  resist 
(in  good  faith)  the  payment  of  any  claim  that  he  thought  unjust, 
or  to  prevent,  if  he  thought  it  inequitable,  priority  in  the  distribu- 
tion of  the  assets.    If  he  employed  counsel  for  such  a  purpose,  as 
it  was  his  duty  to  do,  and  there  is  nothing  in  this  record  to  the  con- 
trary, why  is  not  counsel  entitled  to  compensation,  and  if  not  paid 
out  of  this  fund  who  is  to  pay  the  fees  of  the  attorney?    The  trus- 
tee, if  his  allowance  is  disregarded,  must  account  to  counsel  to  the 
extent  of  the  value  of  his  services  out  of  his  own  pocket,  and  it 
such  should  be  the  decision  in  this  case  there  would  be  no  induce- 
ment  to  fiduciaries  to  be  vigilant  in  protecting  a  trust  fund. 

It  is  not  to  be  presumed  that  the  trustee  is  making  money  for  his 
attorney  by  an  unnecessary  employment  in  the  absence  of  proof, 
and  as  there  is  nothing  in  this  record  showing  bad  faith  either  on 
the  part  of  the  trustee,  or  his  attorney,  and  no  attack  upon  the  al- 
lowance below  in  the  way  of  testimony  showing  that  it  was  ex- 
orbitant, the  allowance  we  must  adjudge  was  properly  made.   These 
cases  have  been  considered  together.    The  judgment  on  the  appeal 
of  Hughes,  trustee,  against  the  Western  Financial  Corporation  and 
others  is  affirmed.    The  judgment  on  the  cross-appeal  of  Warren  in 
the  same  case  is  affirmed.  The  judgment  in  the  case  of  L.  L.  Warren 
against  Swearenger  &  Biggs  is  affirmed.    The  appeal  in  the  case 
of  Rouse  against  Hughes,  trustee,  is  dismissed — barred  by  limita- 
tion. 

T.  E.  McKay,  W.  O.  tiodd,  Russell  &  Helm,  for  Wm.  Hughes, 
Trustee.     Young  &  Boyle,  for  Rouse. 

H.  C.  Pindell,  for  Warren. 

Harlan  &  Willson,  for  Sherlay's  Ex'rs. 

Bigger  &  Davie,  for  Swearenger  &  Biggs. 

E.  H.  Gipson,  for  Western  Financial  Corporation. 

H.  Pope,  for  Bank  of  Louisville. 


A.  K.  Lewis  v.  Milton  Evans. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 349.1 

Building  Contract. 

The  completion  and  use  of  a  building  by  the  owner,  where  the  con- 
tractor fails  to  complete  it,  does  not  necessarily  amount  to  ft  **lv* 
of  his  objection  to  the  quality  of  the  work. 
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Waiver  of  Failure  to  Complete  Contract. 

In  an  action  by  a  contractor  on  a  contract  to  build  a  barn,  its  com- 
pletion being  a  condition  precedent  to  payment,  must  be  proven  or  an 
actual  waiver  shown. 

APPEAL  FROM  ROBERTSON  CIRCUIT  COURT. 

October  7,  1880. 

Opinion  by  Judge  Hargis  : 

The  appellant  in  his  answer  admitted  making  the  contract  by 
which  he  agreed  to  pay  appellee  a  certain  price  for  building  for  him 
a  barn  on  his  wife's  land,  which  land  he  and  she  occupied,  but  de- 
nies that  he  forced  appellee  to  abandon  the  work  before  it  was  com- 
pleted, and  alleged  that  payment  was  to  be  made  on  that  event,  and 
admitted  that  he  took  possession  of  the  unfinished  barn  and  com- 
pleted it. 

The  allegations  of  the  answer  were  by  consent  traversed  upon 
the  record.  The  completion  and  use  of  the  barn  by  appellant  in 
order  to  save  his  tobacco  from  loss  did  not  necessarily  amount  to  a 
waiver  of  his  objections  to  the  quality  of  the  work,  as  is  the  case 
in  accepting  the  possession  of  movables,  upon  which  work  has 
been  done,  without  any  return  of  the  article  so  soon  as  defec- 
tive performance  has  been  discovered.  The  barn  is  a  part  of  the 
realty  and  appellant  was  not  bound  to  quit  his  possession  of  the 
land  in  order  to  avoid  a  waiver  of  his  objection  to  the  quality  of 
the  work.  In  an  action  upon  the  covenant  of  appellant  to  pay  for 
the  barn,  its  completion  being  a  condition  precedent  to  payment, 
must  be  proved  or  an  actual  waiver  shown. 

But  this  action  is  on  a  quantum  meruit  for  the  labor  done  on  the 
barn,  connected  with  any  excuse  for  failing  to  complete  it.  It  ap- 
pears by  the  pleadings  that  appellee  did  not  finish  the  barn  and  that 
appellant  completed  it.  There  is  nothing  in  the  record  showing 
whose  fault  caused  appellee  to  quit  work.  The  fact  that  appellant 
did  accept  the  benefit  of  appellee's  labor  by  taking  possession  of  the 
barn  destroys  his  right,  under  the  circumstances  of  this  case,  to 
insist  upon  its  completion  as  a  condition  precedent  to  the  payment 
therefor,  but  does  not  deprive  him  of  the  right  to  question  the  qual- 
ity of  the  work,  which  he  was  permitted  to  do  in  the  trial  below, 
and  the  value  of  the  work  found  by  the  jury  is  sustained  by  the  evi- 
dence. 

The  judgment  is  therefore  affirmed. 

Winfield  Buckler,  for  appellant. 
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H.  V.  Loving,  et  al.,  v.  Warren  County. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 340.]  , 

Evidence  of  Signature. 

Where  a  non-expert  witness  states  that  a  signature  purporting  to 
be  his  is  not  his,  and  that  he  knew  his  own  signature  from  that  writ- 
ten by  others,  it  is  improper  and  inadmissible  in  testing  his  knowledge 
on  cross-examination  to  produce  papers  with  a  large  number  of  sig- 
natures pasted  on  them  purporting  to  be  his  signature,  and  ask  him 
to  tell  the  jury  which  of  these  signatures  were  genuine  and  which 
were  not. 

APPEAL  FROM  JEFFERSON  COURT  OF  COMMON  PLEAS. 

October  8,  1880. 

Opinion  by  Judge  Pryor  : 

The  real  issue  in  this  case  is  as  to  the  signature  of  Thomas,  the 
county  judge,  to  the  bonds  in  controversy;  and  while  the  testimony 
of  Thomas  had,  no  doubt,  a  controlling  influence  with  the  jury,  and 
although  he  may  have  been  mistaken  as  to  his  own  handwriting,  the 
mode  proposed  by  counsel  to  invalidate  his  statement,  or  rather  to 
destroy  the  effect  of  his  testimony,  was  properly  rejected  by  the 
court.    While  the  witness  answered  that  he  knew  his  signature  from 
that  of  Clark  or  anyone  else,  he  did  not  pretend  to  be  an  expert, 
and  was  not  willing  to  say  that  in  all  cases  he  could  distinguish  his 
genuine  signature  from  the  imitation  or  forgery.    After  his  state- 
ment that  the  signature  to  the  bonds  purporting  to  be  his  was  not 
genuine,  counsel,  with  a  view  of  testing  his  capacity  for  judging 
the  genuineness  of  his  own  signature,  produced  papers  with  nine- 
teen signatures  pasted  on  them  purporting  to  be  the  signature  of  the 
witness,  and  asked  him  to  tell  the  jury  which  of  the  signatures  were 
genuine  and  which  were  not.    This  paper,  with  nineteen  detached 
signatures,  would  have  made  as  many  as  nineteen  immaterial  issues, 
and  such  an  examination  of  the  witness  would  have  resulted,  no 
doubt,  in  his  failure  to  sustain  himself  as  an  expert  before  the  jury; 
nor  would  it  establish  the  fact  that  the  witness  had  signed  the 
bonds,  when  upon  an  examination  of  the  entire  writing  to  which 
the  signature  was  attached  he  was  able  to  say  that  he  never  signed 
it.    Very  few  persons,  other  than  experts,  observe  their  own  sig- 
natures or  handwriting  so  closely  as  not  to  be  deceived  by  tint 
which  is  a  mere  imitation  of  the  original,  and  written  for  the  very 
purpose  of  misleading. 
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It   would  be  unjust  to  the  witness,  as  well  as  the  formation  of 
new   issues  that  would  lead  to  an  interminable  trial,  to  permit  him 
to  be  examined  in  such  a  mode.    There  is  no  reply  more  natural 
than    for  the  witness  to  say,  when  examined  as  to  his  own  hand- 
writing, that  he  would  know  it  from  the  handwriting  of  others; 
and  still  such  a  response  does  not  make  him  an  expert  as  to  his  own 
handwriting.     Yet  it  would  be  an  unfair  test  to  submit  to  him  a 
a  number  of  isolated  signatures  purporting  to  be  his,  and  require 
him  to  recognize  the  genuine  from  the  forgery.    I  Wharton's  Law 
on  Kvidence  (2nd  ed.),  Sec.  710;  North  American  Fire  Ins.  Co. 
«\  Throop,  22  Mich.  146 ;  McAllister  v.  McAllister,  7  B.  Mon.  269. 
The  appellants  could  not  have  been  prejudiced  by  the  statement 
of  Gardner  in  regard  to  Clark,  or  the  statement  of  Gait  as  to  his 
having  seen  the  bond  on  the  trial  of  Clark.     The  entire  defense 
made  by  the  county  was  on  the  theory  that  the  bonds  had  been 
signed  by  Clark,  and  not  by  Thomas.    The  latter  stated  that  in  his 
opinion  the  signature  was  in  the  handwriting  of  Clark,  and  the 
jury,  by  the  very  nature  of  the  defense  made,  knew  that  Clark  was 
charged  with  the  forgery.     The  reference,  therefore,  to  Clark  by 
these  witnesses  could  not  have  influenced  the  jury  in  finding  for  the 
appellee. 

Nor  do  we  perceive  any  error  in  the  court's  refusing  to  permit 
Allison  to  testify  as  an  expert.    The  court  heard  the  statement  of 
the  witness,  and  adjudged  that  he  was  not  competent;  besides,  a 
number  of  experts  had  been  examined  and  the  weight  of  the  testi- 
.  mony,  so  far  as  they  testified,  may  have  been  on  the  side  of  the  ap- 
pellant.    At  least  the  exclusion  of  this  testimony,   if  competent, 
could  not  have  prejudiced  the  case,  as  many  experts  had  already 
testified  to  the  same  facts  about  which  this  witness  was  called  to 
speak.     Other  errors  have  been  assigned  that  we  regard  as  imma- 
terial, one  or  two  witnesses  on  each  side,  after  being  examined, 
were  called  back  and  re-examined,  and  their  statements  were  not 
material  either  way. 

We  have  not  given  the  instructions  in  this  case  a  careful  consid- 
eration, for  the  reason  that  the  interrogatories  upon  which  the  spe- 
cial findings  are  based  presented  the  entire  case  of  the  plaintiff  in 
every  phase,  and  must  be  regarded  as  conclusive  of  this  case.  The 
jury  was  required  to  answer  and  say  whether  the  signature  to  the 
papers  was  that  of  Thomas,  and  they  responded  in  the  negative. 
They  were  required  to  answer  and  say  whether  the  bonds,  or  any 
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of  them  sued  on,  were  delivered  to  the  treasurer  of  the  sinking 
fund  of  Warren  county,  or  sold  by  the  county  judge,  or  by  any  per- 
son appointed  by  him,  and  the  response  was  again  in  the  negative. 
They  were  then  required  to  state  whether  either  of  these  officers 
had  received  any  of  the  proceeds  of  the  sales  of  the  bonds  in  dis- 
pute, and  there  was  a  negative  response.  They  were  again  asked 
if  any  of  the  bonds  in  controversy  were  signed  by  the  county  judge, 
and  the  response  was  in  the  negative. 

It  was  deemed  important  to  ascertain  whether  any  of  the  officers 
of  the  county  authorized  to  receive  the  bonds,  when  issued,  had  at 
any  time  in  their  possession  the  bonds  held  by  the  appellants,  and 
if  not,  whether  they  had  received  the  proceeds  of  the  sale  of  the 
bonds.  All  these  special  findings  were  favorable  to  the  appellee, 
as  well  as  the  general  verdict. 

The  only  issue  really  was, — Did  Thomas,  the  county  judge,  sip 
the  bonds  ?  The  county  never  received  any  of  the  money  for  which 
they  were  sold,  and  the  finding  by  the  jury  that  the  signature  to 
the  bonds  was  not  in  the  handwriting  of  Thomas  must  determine 
this  controversy. 

Judgment  affirmed. 

Judge  Hines  not  sitting. 

W.  O.  &  J.  L.  Dodd,  Simrall  &  Bodley,  for  appellants. 

Bigger  &  Davie,  for  appellee. 

[See  Loving  v.  Warren  County,  14  Bush  (Ky.)  316,  cited  in  Branson 
v.  Commonwealth,  92  Ky.  330,  13  Ky.  L.  614,  17  S.  W.  1019;  Buckles  v. 
Commonwealth,  113  Ky.  795,  24  Ky.  L.  571,  68  S.  W.  1084;  Louisville 
Southern  R.  Co.  v.  Hooe,  18  Ky.  L.  521,  35  S.  W.  266,  38  S.  W.  131; 
Kistler  v.  Slaughter.  20  Ky.  L.  1937,  50  S.  W.  529;  Spencer  v.  Society 
of  Shakers,  23  Ky.  L.  854,  64  S.  W.  468.] 


City  National  Bank  of  Paducah  v.  J.  R.  Smith. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 351.] 

Renewal  of  Bills  Secured  by  Collateral. 

The  renewal  of  an  obligation  will  not  release  bonds  held  by  the 
creditor  as  collateral  security  for  the  debt,  but  where  such  renewals 
are  by  new  firms  and  with  new  parties  to  the  bills,  without  the  knowl- 
edge and  consent  of  the  owners,  it  will  amount  to  a  surrender  of  all 
claims  to  hold  the  bonds  as  collateral. 

appeal  prom  Mccracken  court  op  common  pleas. 

October  8,  1880. 


i88o.]  Murphy  v.  Jett.  735 

Opinion  by  Judge  Hines  : 

The  court  to  which  the  law  and  facts  were  submitted  without  a 
jury  was  authorized  from  the  evidence  to  find  that  appellee  con- 
sented that  his  bonds  should  be  used  as  collateral  security  for  Cor- 
bett  &r  Peterson  alone,  that  the  bank  had  notice  of  that  fact,  and 
that  the  bonds  belonged  to  appellee  prior  to  the  maturity  of  the 
loan  for  which  the  bonds  were  deposited,  and  prior  to  the  renewal 
by  the  firm  of  Corbett,  Peterson  &  Co.    Having  knowledge  of  these 
facts,  appellant  had  no  right  to  hold  the  bonds  as  collateral  security 
for  the  renewal  by  Corbett,  Peterson  &  Co.  and  Peterson,  Gardner 
&  Ryan.     Such  renewals  by  these  new  firms  and  with  new  parties 
to  the   bills,  without  the  knowledge  and  consent  of  the  appellee, 
was  a  surrender  of  all  claim  to  hold  the  bonds  under  the  agreement 
with  Corbett  &  Peterson  for  the  $5,000  loan. 

There  appears  to  be  no  reason  for  disturbing  the  judgment  be- 
cause the  court  heard  evidence  of  the  value  of  the  bonds  in  the  ab- 
sence of  counsel  for  the  appellant.    It  is  not  claimed  that  the  value 
fixed  by  the  court  is  not  the  correct  one,  and  besides,  the  court 
offered  to  permit  appellant  to  introduce  additional  evidence  as  to 
the  value  of  the  bonds,  which  appellant  refused  to  do  unless  the 
court  would  set  aside  the  entire  judgment.    There  is  nothing  to  in- 
dicate that  appellant  has  suffered  any  injury  by  the  introduction 
of  this  evidence  in  the  absence  of  its  counsel. 
Wherefore  the  judgment  is  affirmed. 
Bigger  &  Reid,  for  appellant. 
William  Lindsay,  J.  C.  Gilbert,  for  appellee. 


Mitchell  Murphy,  et  al.,  v.  W.  L.  Jett. 
[Abstract  Kentucky  Law  Reporter,  Vol.  1—339.] 

Jurisdiction  of  Quarterly  Court.  * 

The  circuit  courts  have  exclusive  jurisdiction  over  judgments  ren- 
dered by  justices  when  the  amount  in  dispute4  is  not  less  than  $10,  and 
the  quarterly  court  has  no  jurisdiction  to  render  a  judgment  on  ap- 
peal from  a  justice  where  the  judgment  is  for  $10  or  more. 

APPEAL  PROM  WASHINGTON  COURT  OP  COMMON  PLEAS. 

October  8,  1880. 

Opinion  by  Judge  Pryor  : 

By  reason  of  the  bond  executed  by  the  appellants  they  became 
liable  for  the  debt  and  costs.    When  suit  was  instituted  on  the  bond 
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the  amount  of  the  debt  was  $16  and  the  cost  $39.  These  two  sums 
constituted  the  claim  of  the  appellee,  and  for  that  amount  the  judg- 
ment was  rendered  in  the  common  pleas  court.  While  the  extent 
of  appellants'  liability  was  the  sum  fixed  in  their  bond,  yet  the  ap- 
pellee claimed  more  and  obtained  a  judgment  for  it. 

By  the  Act  of  March,  1876,  the  circuit  courts  were  given  ex- 
clusive jurisdiction  over  judgments  rendered  by  justices  when  the 
amount  in  controversy  is  not  of  less  value  than  $10,  so  the  quarter- 
ly court  had  no  jurisdiction  to  render  a  judgment  against  the  ap- 
appellant  on  the  appeal  from  the  judgment  of  the  justice ;  and  the 
appellant  having  appealed  from  that  court  to  the  common  pleas 
court,  the  latter  should  have  entered  a  judgment  directing  the  quar- 
terly court  to  dismiss  the  appeal.  McKUtrick  v.  Peters,  5  Dana  589 : 
Bassett  v.  Oldham,  7  Dana  168;  Fleming  z\  Limebaugh,  2  Met. 
267. 

Judgment  reversed  and  cause  remanded  for  further  proceedings 
consistent  with  this  opinion. 

/.  W.  Lewis,  for  appellants.     W.  L.  Jett,  for  appellee. 


Ivan  Moore  and  Wife  v.  F.  S.  Miller. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 322.] 

Duress  in  Execution  of  Mortgage. 

It  does  not  constitute  duress  where,  at  the  time  that  the  wife  ac- 
knowledges a  mortgage  before  the  clerk  of  the  court,  the  officer  stated 
to  her  that  in  case  of  the  death  of  her  husband  the  mortgage  would 
secure  the  payment  of  the  debt  due  the  mortgagee,  and  that  such  mort- 
gagee would  enter  suit  unless  the  mortgage  was  signed.  Such  state- 
ment does  not  destroy  the  force  of  the  clerk's  certificate  that  her  ac- 
knowledgement was  made  voluntarily  before  him. 

Interest  on  Note  Due  One  Day  After  Date. 

Where  a  note  is  "drawn  one  day  after  date  with  10  per  cent  inter- 
est from  date,  it  will  be  held  that  the  parties  intended  to  contract  for 
that  rate  from  date  until  paid,  there  being  no  appreciable  time  between 
the  date  of  the  note  and  the  time  it  becomes  due. 

APPEAL  FROM  ESTILL  CIRCUIT  COURT. 

October  9,  1880. 

Opinion  by  Judge  Hargis: 

The  mortgage  purports  to  grant  the  whole  estate  of  Moore  and 
wife  in  the  land  conveyed  by  it.    The  acknowledgment  of  the  wife 
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was  not  procured  by  duress,  but,  as  she  states,  by  her  voluntary 
act.  The  statement  made  to  her  by  the  clerk  at  the  time  she  directed 
him  to  sign  the  mortgage  for  her,  that  in  the  case  of  the  death  of 
her  husband  it  would  secure  Miller's  debt,  for  which  he  would  sue 
him  unless  the  mortgage  was  signed,  and  that  if  she  did  not  want 
to  sign  it  she  need  not  sign  it,  is  not  sufficient  to  destroy  the  force 
of  the  clerk's  certificate  that  her  acknowledgment  was  made  in  due 
form. 

The  mortgage  included  the  right  of  homestead,  and  was  properly 
signed  and  acknowledged.  This  mortgage  was  given  to  secure  the 
sum  of  a  note  which  was  given  in  renewal  of  notes  executed  and 
owing-  by  Moore  for  the  purchase  money  for  the  identical  tract  of 
land  conveyed  to  Miller  by  the  mortgage,  and  until  the  purchase 
money  shall  be  paid  for  the  land  no  homestead  exemption  can  be 
interposed  as  a  bar  to  an  enforcement  of  its  collection. 

It  is  true  that  the  excess  of  interest  over  6  per  cent,  secured  by 
the  mortgage  is  not  purchase  money,  but  as  there  is  no  defect  in 
the  mortgage  it  secures  that  part  of  the  interest.     The  note  was 
drawn  one  day  after  date  with  10  per  cent,  interest  from  date. 
The  proper  construction  to  be  placed  upon  these  words  is  that  the 
parties  intended  by  them  to  contract  for  that  rate  of  interest  "until 
paid/'    There  is  no  appreciable  time  between  the  date  of  the  note 
and  the  time  it  becomes  due,  and  the  parties  surely  did  not  mean  to 
contract  for  10  per  cent,  during  one  day  and  then  for  6  per  cent, 
thereafter.    This  construction  would  contravene  by  common  sense 
the  evident  intention  of  the  parties  and  overturn  a  former  adjudica- 
tion of  this  court. 

Perceiving  no  error  in  the  judgment,  it  is  affirmed, 

J.  B.  White,  for  appellants.    I.  N.  Cardwell,  for  appellee. 

[Cited,  Hens  ley  v.  Webb,  31  Ky.  L.  87,  101  S.  W.  375.] 


George  Smith  v.  T.  J.  Ratcliffe,  et  al. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 316.] 

Levy  and  Sale  of  Property. 

Land  encumbered  by  lien  may  be  levied  upon  and  sold  by  a  creditor 
subject  to  such  lien,  notwithstanding  a  court  of  equity  has,  prior  to 
such  levy,  acquired  control  over  the  property  by  attachment  or  other- 
wise. 

47 
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Jurisdiction  of  a  Court  of  Equity. 

A  court  of  equity  has  no  jurisdiction  to  subject  land  to  sale  to  pay 
a  judgment  when  the  plaintiff  in  such  an  action  has  a  complete 
remedy  by  execution  on  his  common-law  judgment  He  cannot  resort 
to  equity  when  he  has  a  complete  legal  remedy. 

APPEAL  FROM  NICHOLAS  CIRCUIT  COURT. 

October  9,  1880. 

Opinion  by  Judge  Hines  : 

Appellees,  having  a  personal  judgment  against  appellant  and  re- 
turn of  "no  property/'  instituted  this  action  in  equity  to  subject  a 
piece  of  land,  the  legal  title  to  which  was  in  appellant,  and  also 
prayed  personal  judgment  for  debt  and  cost.    By  amended  petition 
it  is  charged  that  there  is  an  action  pending  by  the  vendor  of  the 
land  to  enforce  his  lien  for  purchase  money,  and  with  this  action 
the  suit  of  appellees  was  consolidated.    After  the  judgment  to  en- 
force the  lien  for  purchase  money,  amended  pleadings  were  tied 
showing  that  the  lien  debt  had  been  satisfied,  wherefore  another 
personal  judgment  was  entered  for  appellees  and  a  decree  to  sefl 
the  land  to  pay  the  judgment  and  costs. 

Appellant  complains  and  says,  first,  that  the  court  had  no  juris- 
diction to  decree  a  sale  of  the  land  to  satisfy  the  judgment;  sec- 
ond, that  the  personal  judgment  is  erroneous. 

Section  1,  Art.  14,  Chap.  38,  Gen.  Stat.,  authorizes  a  levy  and 
sale  under  execution  of  land  encumbered  by  lien  for  purchase 
money ;  and  in  Oldham  v.  Scrivener,  3  B.  Mon.  579,  it  is  held  that 
such  a  sale  may  be  had  notwithstanding  a  court  of  equity  had, 
prior  to  the  levy  of  the  execution,  acquired  control  over  the  prop- 
erty, by  attachment  or  otherwise.  The  purchaser  at  such  execution 
sale  acquires  a  lien  subject  to  the  encumbrance  for  purchase  money, 
with  10  per  centum  interest. 

So  it  appears  that  appellees  had  a  complete  remedy  by  execution 
on  their  common-law  judgment,  and  that  there  was  no  necessity 
to  go  into  a  court  of  equity  to  subject  the  land.  The  petition  does 
not  exhibit  a  case  provided  for  by  Sec.  439,  Civil  Code.  It  does  not 
seek  a  discovery  of  money,  choses  in  action  or  equitable  interests, 
and  to  subject  such  money,  choses  in  action  or  equitable  interests, 
when  discovered,  to  the  payment  of  the  debts ;  but  from  all  that  ap- 
pears in  the  petition  the  legal  title  to  the  land  sought  to  be  sub- 
jected was  known  by  appellees  to  be  vested  in  appellant  at  the  tiflfc 
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of  the  institution  of  the  present  action.  This  section  of  the  code 
was  intended  to  afford  relief  when  the  ordinary  remedies  had  been 
resorted  to  and  failed.  It  would  be  oppressive  to  allow  the  execu- 
tion creditor  to  resort  to  equity  when  his  legal  remedy  is  complete. 
Weather  ford  v.  Myers,  2  Duv.  91. 

It  was  error  to  render  a  second  personal  judgment,  even  if  there 
was  equity  in  the  petition  sufficient  to  authorize  the  property  to  be 
subjected  to  the  payment  of  the  first  judgment.  Smith  v.  Belmont 
&c.  Iron  Co.,  11  Bush  390. 

Judgment  reversed  and  cause  remanded  with  directions  to  dis- 
miss the  petition. 

Ross  &  Kennedy,  for  appellant.    J.  H.  Halladay,  for  appellees. 


National  Bank  of  Lancaster,  et  al.,  v.  J.  W.  Slavin's  Trus- 
tee, et  AL. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 315.] 

Dower  Interest  of  Widow. 

Where  a  widow  conveys  her  dower  interest  in  land,  taking  notes 
for  the  purchase  price,  but  reserving  a  Hen  on  such  interest  to  secure 
the  payment  of  the  purchase  money,  she  may  enforce  such  lien  against 
the  creditors  of  her  grantee;  and  the  fact  that  there  was  included  in 
such  notes  certain  other  indebtedness  to  her  from  such  grantee  will 
not  prevent  her  from  enforcing  her  Hen  to  the  extent  of  such  pur- 
chase money,  where  the  sum  due  on  such  lien  can  be  ascertained. 

Homestead  Claim  of  Bachelors. 

Bachelors  residing  on  land  with  a  nephew  and  brother  cannot 
legally  assert  a  homestead  right,  where  the  brother  is  of  full  age  and 
has  the  mental  and  physical  ability  to  maintain  himself,  and  the 
nephew  has  parents  living  able  to  support  him  during  his  minority, 
and  such  bachelors  have  no  control  over  him  except  such  as  is  sanc- 
tioned by  his  parents. 

APPEAL  PROM  GARRARD  CIRCUIT  COURT. 

October  12,  1880. 

Opinion  by  Judge  Pryor  : 

John  L.  and  J.  W.  Slavin  qualified  as  executors  of  the  will  of 
their.father,  Jas.  G.  Slavin,  and  sold  his  landed  estate  under  a  judg- 
ment of  the  Garrard  Circuit  Court.  E.  M.  Slavin  became  the  pur- 
chaser, and  conveyance  was  made  him  retaining  a  lien  for  the  pur- 
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chase  money.  Prior  to  the  date  of  the  sale  to  E.  M.  Slavin,  the 
executors  had  purchased  from  their  stepmother,  Julia  Slavin,  her 
dower  interest  in  the  tract  of  land,  the  conveyance  reciting  the 
amount  of  purchase  money  to  be  paid  and  for  which  their  notes 
were  executed.  Sharpe's  heirs  or  children  were  the  grandchildren 
of  the  testator,  and  J.  W.  Slavin,  one  of  the  executors,  qualified 
as  their  statutory  guardian. 

E.  M.  Slavin  conveyed  to  J.  W.  Slavin  an  undivided  interest  of 
one-half  in  the  land,  and  in  the  year  1879,  the  two  brothers  becom- 
ing insolvent,  made  an  assignment  of  all  their  estate  to  a  trustee 
for  the  benefit  of  creditors.    John  L.  Slavin  having  sold  his  inter- 
est in  the  land  to  his  two  brothers,  the  widow  released  him  from  the 
payment  of  the  note  executed  for  her  dower  and  took  from  J.  W. 
Slavin  and  E.  M.  Slavin  their  note  for  the  amount,  and  included  in 
this  note  other  amounts  due  her  unconnected  with  the  land.    The 
trustee  filed  his  petition  in  equity,  making  the  creditors  and  all  par- 
ties in  interest  defendants  with  a  view  of  having  a  proper  distribu- 
tion of  the  assets.    The  heirs  of  Sharpe  filed  an  answer  and  cross- 
petition,  in  which  they  claim  a  lien  on  the  land  sold,  and  therefore 
a  preference  over  other  creditors.     The  widow  asserted  a  lien  on 
her  dower  interest  and  claimed  priority  to  that  extent. 

The  two  brothers  making  the  assignment  were  both  unmarried 
but  living  on  the  land  with  a  nephew  and  brother.  They  assert  their 
right  to  a  homestead. 

The  chancellor  granted  the  relief  sought  on  all  the  cross-petitions, 
and  the  assignee  and  the  creditors  have  brought  the  case  to  this 
court.     There  is  nothing  in  the  record  showing  or  conducing  to 
show  that  any  of  the  purchase  money  was  paid  for  the  land  except 
the  interest  of  John  Slavin,  and  we  see  no  reason  why  Sharpe's 
heirs  should  be  deprived  of  their  lien  retained  by  the  executors  m 
the  conveyance  made  to  E.  M.  Slavin.    After  the  appointment  of 
J.  W.  Slavin  as  the  guardian  of  Sharpe's  children  he  made  two  set- 
tlements in  the  Garrard  County  Court,  in  which  he  charged  himself 
with  the  interest  of  his  wards  in  the  purchase  money  owing  by  E. 
M.  Slavin,  and  also  by  himself,  he  having  become  interested  with 
his  brother  in  the  purchase.    The  agreed  facts  show  that  the  guard- 
ian and  his  surety  are  both  insolvent,  but  whether  so  or  not  the 
guardian  had  no  right  to  charge  himself  with  the  amount  due  these 
infants,  unless  the  purchase  money  had  been  paid.    He  attempted 
to  make  the  payment  in  behalf  of  himself  and  brother  by  charging 
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himself  as  guardian  with  the  amounts  due  the  infants.    This  can- 
not be  done,  and  the  lien  of  the  infants  was  properly  enforced. 

It  is  argued  that  the  widow  made  the  conveyance  to  the  executors 
to  enable  them  to  pass  by  their  conveyance  the  absolute  title  to  the 
land.     This  was,  no  doubt,  the  object  in  view;  still,  the  widow  re- 
tained a  lien  on  her  dower  interest  to  secure  the  payment  of  the 
amount  due  her  by  the  executors,  and  this  lien  she  can  enforce  un- 
less she  has  by  her  subsequent  action  deprived  herself  of  that  right. 
John  and  J.  W.  Slavin  executed  to  her  the  notes  for  her  dower  in- 
terest, and  John  having  sold  all  the  interest  he  had  in  the  land  to 
E.  M.  Slavin,  the  joint  note  of  E.  M.  Slavin  and  J.  W.  Slavin  was 
accepted  in  lieu  of  the  original  note.    It  was  for  the  purchase  money 
of  the  widow's  dower  and  executed  on  that  consideration  alone,  E. 
M.  Slavin  being  substituted  as  the  purchaser  in  lieu  of  J.  W.  Slavin. 
It  is  not  pretended  that  it  was  the  purpose  of  the  parties  to  release 
the  lien,  or  that  any  part  of  the  purchase  money  has  been  paid  the 
widow ;  and  the  acceptance  of  the  note  of  E.  M.  and  J.  W.  Slavin 
was  neither  a  waiver  of  the  lien  or  such  a  change  in  the  contract 
as  affected  the  rights  of  the  widow,  in  her  claim  of  priority  as 
against  the  creditors  of  these  insolvents.     The  fact  that  the  note 
was  executed  for  a  larger  amount  than  was  really  owing  her  on  the 
sale  of  her  interest  does  not  affect  her  lien.    The  amount  embraced 
in  the  note  and  constituting  the  lien  was  easily  ascertained.    There 
is  no  uncertainty  in  the  mind  of  the  chancellor  as  to  the  extent  of 
the  lien  and  the  amount  of  purchase  money,  and  the  lien  can  as 
readily  be  enforced  as  if  the  consideration  of  the  note  had  been  evi- 
denced by  distinct  obligations. 

The  remaining  question  to  be  considered  is  the  claim  to  a  home- 
stead by  the  appellees.  The  weight  of  the  testimony  conduces  to 
show  that  the  brother  living  with  the  appellees,  while  a  little  eccen- 
tric, has  the  mental  and  physical  ability  to  maintain  himself;  and 
the  nephew,  that  one  of  the  appellees  claims  to  have  adopted,  has 
parents  living  who  are  able  to  support  him.  From  the  facts  before 
us  there  is  neither  a  material  nor  legal  obligation  on  the  part  of 
the  bachelor  brothers,  or  either  of  them,  to  provide  for  or  maintain 
either  of  these  parties  whose  claims  upon  them  they  now  insist  en- 
title them  to  a  homestead.  The  appellees  have  no  parental  con- 
trol over  the  infant  nephew,  except  such  as  is  sanctioned  by  the  par- 
ents, who  can  at  any  time  assert  their  right  to  the  care  and  custody 
of  their  child.    There  is  no  liability  on  the  part  of  either  to  main- 
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tain  and  educate  the  infant,  and  having  parents  amply  able  to  pro- 
vide for  all  his  wants  it  would  be  unjust,  under  the  circumstances, 
to  exempt  any  part  of  this  estate  for  the  support  of  this  infant  at 
the  expense  of  creditors. 

In  McMurray  v.  Shuck,  6  Bush  in,  the  debtor  had  an  unmar- 
ried sister  and  two  brothers  under  age  living  with  him,  without 
means  (their  parents  being  dead),  and  whose  support  and  educa- 
tion the  debtor  had  assumed.  In  the  case  of  Brooks  v.  Collins,  n 
Bush  622,  the  widow  had  living  with  her  a  widowed  daughter  de- 
pending upon  her  for  a  support  and  maintenance,  while  in  this  case 
the  appellees  are  under  no  legal  or  natural  obligation  to  support 
the  nephew,  the  father  being  able  to  provide  for  him,  and  the 
brother,  although  not  willing,  is  perfectly  able  mentally  and  phys- 
ically to  support  himself. 

We  think  the  court  below  erred  in  allowing  the  appellees  a  home- 
stead, and  to  that  extent  only  the  judgment  is  reversed  and  cause 
remanded  for  further  proceedings. 

Dunlap  &  Dunlap,  Anderson  &  Herndon,  for  appellants. 

W.  O.  Bradley,  for  Sharpes.    Burdett  &  Hopper,  for  Slavins. 
[Cited,  Ramsey  v.  Ferguson,  32  Ky.  L.  1033,  107  S.  W.  779.] 


Allen  Murphy,  et  al.,  v.  Dudley  Hambleton,  et  al. 

[Abstract  Kentucky  Law  Reporter,  Vol  1—35?,  as  Allen  d  Murphy  v. 

Hambleton.] 

Description  in  Mortgage. 

Where  the  number  of  a  lot  mortgaged  Is  incorrectly  given  in  the 
mortgage,  but  the  description  otherwise  is  amply  sufficient  to  Identic 
the  property,  no  one  can  be  misled  by  it  and  it  is  sufficient. 

Conveyance  Subject  to  Lien  of  Execution. 

The  conveyance  of  real  estate  by  the  owner  will  not  destroy  a  Hen 
created  by  an  execution. 

APPEAL  PROM  BRECKINRIDGE  CIRCUIT  COURT. 

October  13f  1880. 

Opinion  by  Judge  Pryor  : 

The  mortgage  of  Fisher  to  the  appellees  passed  to  the  latter  the 
lot  in  question  in  pledge  for  the  payment  of  the  debt  therein  speci- 
fied. The  word  "homestead"  used  in  the  mortgage  was  intended 
to  identify  the  property  sold.    It  was  not  the  right  to  a  homestead 
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that  was  sold,  but  the  homestead  itself,  the  place  of  residence  by 
the  grantor. 

The  number  of  the  lot  may  have  been  improperly  given,  but  the 
description  otherwise  is  amply  sufficient  to  identify  the  property, 
and  no  creditor  or  purchaser  could  have  been  misled  by  it.    The 
levy  and  sale  by  the  appellants  under  the  execution  created  a  lien 
subordinate  to  the  mortgage,  and  the  subsequent  conveyance  by  the 
owner  to  the  appellees  did  not  destroy  the  lien  created  by  the  execu- 
tion; nor  has  the  execution  creditor  released  it  by  any  act  of  his, 
but  on  the  contrary  has  shown  a  determined  purpose  to  enforce  it. 
This  case  being  in  equity,  and  the  contest  being  between  the  mort- 
gage lien  and  that  created  by  the  execution,  the  chancellor  should 
have  subjected  the  property  to  sale,  first  satisfying  the  mortgage 
claim  and  then  the  claim  6f  the  execution  creditor.    The  subsequent 
conveyances  by  which  each  party  claims  to  hold  the  absolute  title 
has  not  defeated  the  prior  liens,  and  the  deed  by  the  sheriff  should 
be  cancelled. 

Judgment  reversed  and  cause  remanded. 
Kinchelve  &  Eskridge,  for  appellants. 
Williams  &  Powers,  for  appellees. 


James  M.  Campbell,  et  al.,  v.  Margaret  Royce,  et  al. 

Ownership  of  Land  Abutting  Highway. 

A  conveyance  calling  for  objects  on  the  margin  of  a  highway  and 
running  with  it  passes  the  fee  to  the  center  of  such  highway,  where 
there  is  nothing  in  the  deed  to  show  a  contrary  intent. 

APPEAL  FROM  JEFFERSON  COURT  OF  COMMON  PLEAS. 

October  13,  1880. 

Opinion  by  Judge  Cofer  : 

Waiving  all  other  questions,  we  are  of  the  opinion  that  the  judg- 
ment must  be  affirmed  on  the  ground  that  the  deeds  to  Sullivan 
and  Pope  passed  the  fee  to  the  center  of  the  then  existing  public 
road,  running  between  the  lots  conveyed  to  them  respectively. 

Chancellor  Kent  says  it  may  be  considered  as  the  general  rule 
that  a  grant  of  land  bounded  on  a  highway  or  river  carries  the  fee 
in  the  highway  or  river  to  the  center  of  it,  provided  the  grantor  at 
the  time  owned  to  the  center,  and  there  be  no  words  or  specific  de- 
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scription  to  show  a  contrary  intent ;  and  the  rule  seems  to  be  the 
same  whether  the  highway  be  referred  to  in  the  conveyance  or 
not.  Angel  on  Highways  (3d  ed.),  Sec.  314;  Complin  v.  Pendle- 
ton, 13  Conn.  23;  Peck  v.  Smith,  1  Conn.  103. 

This  rule  has  been  adopted  because  it  will  generally  give  effect 
to  the  intention  of  the  parties.  A  vendor  owning  land  on  both 
sides  of  a  public  highway  cannot  be  supposed,  when  he  sells,  to  1ixik 
forward  to  the  possible  abandonment  of  the  use  by  the  public,  and 
to  intend  to  reserve  to  himself  the  reversion,  especially  so  when 
land  is  cheap  and  there  are  no  circumstances  to  indicate  such  an 
intention  except  the  single  fact  that  his  deed  calls  for  the  margin 
of  the  highway. 

Highways,  especially  in  the  country,  are  often  changed,  and 
sometimes  in  towns  and  cities.  To  adopt  the  rule  contended  for  in 
this  case,  that  a  conveyance,  calling  for  objects  on  the  margin  of  a 
highway  and  running  with  it  only  passes  the  fee  to  the  objects 
called  for,  would  not  only  defeat  the  intention  of  grantors  in 
ninety-nine  cases  in  every  one  hundred,  but  would  in  many  in- 
stances lead  to  litigation,  confusion  and  uncertainty. 

There  are  cases  which  hold  this  doctrine,  but  they  are  opposed 
to  the  weight  of  authority  and,  in  our  opinion,  are  not  supported 
by  sufficient  reasons.  Counsel  cite  Fleming  z\  Kenney,  4  J.  J. 
Marsh.  157,  as  sustaining  this  view,  but  we  do  not  so  regard  it. 

The  bond  called  for  the  bank  of  the  creek,  and  to  run  with  its 
meanders,  and  Fleming  complained  in  this  court  that  the  court  be- 
low, in  enforcing  specific  performance,  did  not  include  one-half  the 
creek  within  the  one  hundred  ten  acres  called  for  in  the  covenant. 
He  failed  to  show  that  he  owned  any  part  of  the  creek,  and  that 
was  an  end  of  that  part  of  his  case,  and  the  court  said  it  would  not 
say  how  far  the  literal  import  of  the  bond  might  have  been  affected 
by  the  fact  if  it  had  appeared  that  he  owned  the  land  to  the  center 
of  the  creek ;  but  this,  as  well  as  what  follows,  which  seems  to  in- 
dicate  if  the  literal  terms  of  the  bond  were  departed  from  at  all,  the 
line  would  be  carried  to  low  water  mark,  on  the  opposite  side,  was 
entirely  outside  of  the  case  before  the  court,  and  therefore  does  not 
amount  to  an  authoritative  decision  of  the  point. 

Judgment  affirmed. 

Young  &  Boyle,  Lewis  Collifis,  for  appellants. 

Thos.  Speed,  for  appellees. 
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James  F.  Ponder  z/.  James  P.  Webb,  et  al. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 335.] 

Waiver  of  Exemption. 

A  debtor  may  protect  his  surety  in  a  replevin  bond  by  surrender- 
ing to  the  sheriff  property  exempt  from  execution,  and  after  the 
sheriff  has  accepted  such  property  to  be  sold  in  satisfaction  of  the 
debt,  it  is  then  too  late  for  such  debtor  to  object  to  such  property  be- 
ing sold. 

APPEAL  FROM  GRANT  CIRCUIT  COURT. 

October  13,  1880. 

Opinion  by  Judge  Pryor  : 

In  this  case  there  is  no  list  of  evidence,  and  it  may  be  that  the 
appellant  surrendered  his  property  in  writing;  nor  are  we  inclined 
to  conclude  that  this  was  necessary.  The  property  was  exempt 
from  execution,  as  we  shall  infer,  but  the  debtor  desirous  of  pro- 
tecting his  surety  in  the  replevin  bond  told  the  sheriff  that  he 
would  surrender  to  him  this  particular  property,  and  to  make  no 
levy  on  that  belonging  to  the  surety.  If  under  this  arrangement 
the  sheriff  failed  to  levy  on  the  property  of  the  surety,  and  accepted 
the  exempted  property  to  be  sold  in  satisfaction  of  the  debt,  it  is 
too  late  after  its  surrender,  although  the  property  was  left  with  the 
debtor,  for  the  latter  to  object  for  the  first  time  on  the  day  of  sale 
to  its  being  sold  in  accordance  with  the  agreement.  It  is  bad  faith 
towards  the  sheriff,  and  would  subject  him  to  an  action  by  the  cred- 
itor for  failing  to  make  his  money,  in  the  event  it  should  be  held 
that  no  sale  should  have  been  made  of  appellee's  property.  The 
jury  by  a  special  finding  say  that  the  surrender  was  made,  and  the 
debtor,  as  the  record  is  now  presented,  must  abide  the  judgment. 
Besides,  it  is  not  alleged  in  the  petition  that  the  property  levied  on 
was  exempt  from  execution.  It  is  alleged  that  the  property  was 
levied  on  by  the  sheriff,  and  that  the  latter  knew  when  he  made 
the  levy  that  it  was  exempt  from  execution,  and  again  that  when  he 
seized  the  property  he  well  knew  it  was  exempt  from  execution. 

As  the  case  comes  here  only  on  the  pleadings  and  special  findings 
of  the  jury,  we  must  hold  the  petition  defective,  as  it  is  nowhere 
stated  that  the  property  levied  on  was  not  subject  to  the  levy  and 
sale  made.  The  appellees'  knowledge  may  be  limited  on  such  a 
subject,  and  the  appellant,  or  the  complaining  party,  is  the  one  that 
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must  know  that  the  property  was  exempt,  and  that  fact  most  be 
distinctly  stated,  and  not  arrived  at  by  way  of  inference  or  the 
knowledge  the  adverse  party  may  be  presumed  to  have  in  reference 
to  the  alleged  wrong. 

Judgment  affirmed. 

IV.  N.  Hogan,  for  appellant    A.  G.  Delaneatte,  for  appellees. 


Russell  Padgett,  et  al.,  v.  Helen  Kimbrough. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 353.] 

Husband  and  Wife — Husband's  Creditors. 

Where  a  wife  owning  real  estate  joins  her  husband  in  its  sale  and 
conveyance,  and  he  receives  the  proceeds,  invests  it  in  personal  prop- 
erty and  is  permitted  to  use,  trade  and  sell  the  property,  the  wife 
cannot  assert  ownership  in  such  property  as  against  the  husband's 
creditors. 

APPEAL  FROM  HARRISON  CIRCUIT  COURT. 

October  13,  1880. 

Opinion  by  Judge  Pryor  : 

The  bond  upon  which  the  liability  of  the  surety  depends  recites  the 
fact  that  the  execution  had  been  levied,  and  the  property  sought  to 
be  sold  claimed  by  the  wife  of  the  debtor ;  and  this  admission  hav- 
ing been  made  by  the  obligors,  the  only  issue  to  be  tried  was 
"whether  Mrs.  Kimbrough  was  the  owner  of  the  stock  and  crop 
levied  on  by  virtue  of  the  execution."  The  fact  of  the  execution, 
the  levy,  &c,  was  not  in  issue  because  it  was  by  reason  of  execution 
and  levy  that  the  claimant  was  permitted  to  give  the  bond.  The  evi- 
dence in  this  case  is  conclusive  in  favor  of  the  creditor.  That  the 
house  and  lot  in  Cynthiana  belonged  to  the  wife  is  conceded,  but 
upon  the  sale  of  that  property  the  money  was  taken  possession  of  by 
the  husband,  and  although,  as  between  the  husband  and  wife,  it  was 
understood  to  be  the  wife's  money,  and  the  husband  an  agent  for 
her,  yet  he  was  permitted  to  use,  trade,  buy  and  sell  with  this  money 
until  most  of  the  property  levied  on  was  the  result  of  the  investments 
made  by  the  husband. 

The  land  was  rented  by  the  wife  with  her  brother  as  surety;  still, 
the  husband  cultivated  or  assisted  in  cultivating  the  crops,  and  was 
in  fact  the  ostensible  owner  of  all  the  property.    This  is  another  in- 
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stance  where  the  wife  is  trading  and  contracting  as  a  feme  sole  with- 
out any  authority  from  the  chancellor.  There  was,  so  far  as  cred- 
itors "are  concerned,  a  complete  conversion  of  the  proceeds  of  the 
wife's  real  estate  by  the  husband,  and  after  using  the  money,  by  pur- 
chasing stock  and  making  other  investments  of  which  he  is  the  ap- 
parent owner,  the  understanding  or  agreement  between  himself  and 
wife  constitutes  no  barrier  to  the  claims  of  creditors.  See  Uhrig  v. 
Horstman,  8  Bush  172;  Moreland  v.  Myall,  14  Bush  474. 

The  lien  of  the  landlord,  if'  he  has  any,  may  be  enforced,  or  the 
surety  protected  to  that  extent,  if  any  lien  exists.    It  was  the  gen- 
eral estate  of  the  wife  that  was  sold  by  the  husband  and  wife  orig- 
inally, and  the  proceeds  he  has  been  using  for  several  years ;  and  as 
against  the  claims  of  creditors  it  is  now  attempted  to  impress  the 
property  (personal)  in  which  these  investments  have  been  made  with 
the  character  of  separate  estate  in  the  wife.    This  cannot  be  done 
upon  such  facts  as  are  presented  by  this  record.    If  the  wife  desires 
to  trade  as  a  feme  sole,  and  to  appoint  her  husband  as  the  agent,  the 
mode  of  doing  so  is  provided  by  the  statute. 

Judgment  reversed  and  cause  remanded  for  further  proceedings. 
T.  T.  Forman,  W.  H.  Ratcliffe,  for  appellants. 
J.  Q.  Ward,  for  appellee. 


BUCKWALTER  &  CAMPBELL  V.  L.  P.  BARTLETT,  ET  AL. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 352.] 

Innocent  Purchaser  for  Value. 

One  who  accepts  a  mortgage  on  real  estate  or  takes  an  assignment 
of  a  mortgage,  where  there  is  nothing  of  record  showing  any  lien  by 
execution,  nor  of  title  by  purchase  under  execution,  nor  any  notice, 
actual  or  constructive  to  such  mortgagee  or  assignee  of  any  lien  or 
encumbrance  on  the  land,  such  mortgagee  or  his  assignee  is  an  inno- 
cent purchaser  for  value. 

Levy  on  Land  Improperly  Described. 

An  attempt  to  levy  upon  land  situated  in  one  range,  where  the  levy 
and  return  show  a  levy  upon  land  in  another  range,  is  no  levy  as 
against  an  innocent  purchaser  for  value,  and  such  levy  and  return 
cannot  be  corrected  so  as  to  affect  the  rights  of  an  innocent  purchaser. 

APPEAL  FROM  HICKMAN  CIRCUIT  COURT. 

October  13,  1880. 
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Opinion  by  Judge  Hines: 

At  the  time  the  mortgage  was  executed  to  secure  the   debt  en- 
forced, and  at  the  time  of  the  assignment  of  the  debt  to  appellants, 
there  was  no  record  evidence  of  any  lien  by  execution,  nor  of  title 
by  purchase  under  execution,  nor  was  there  any  notice,  actual  or  con- 
structive, to  appellants  of  any  lien  or  encumbrance  on  the  land.    Ap- 
pellants stand  in  the  attitude  of  innocent  purchasers  for  value,  ex- 
actly as  if  the  mortgage  had  been  executed  directly  to  them  at  the 
date  of  the  assignment.    An  attempt  to  levy  upon  land  situated  in 
range  4,  when  the  levy  and  return  show  a  levy  upon  land  in  range  2, 
is  no  levy  as  against  an  innocent  purchaser  for  value,  and,  therefore, 
the  levy  and  return  cannot  be  corrected  to  conform  to  the  intention 
so  as  to  affect  an  innocent  purchaser.    The  fact  that  the  payee  in  the 
note  knew  of  the  existence  of  the  levy  does  not  in  any  way  affect 
the  rights  of  appellants,  any  more  than  a  secret  agreement  between 
the  creditor  and  the  mortgagor  would  affect  them. 

Having  determined  that  the  controversy  on  its  merits  is  for  appel- 
lants we  need  not  consider  whether  the  circuit  court  had  the  right  to 
cause  to  be  corrected  a  levy  and  return  on  execution  issuing  from 
the  common  pleas  court. 

Judgment  reversed  and  cause  remanded  with  directions  for  fur- 
ther proceedings  consistent  with  this  opinion. 

Geo.  L.  Husbands,  for  appellants. 


R.  H.  Baker  v.  H.  G.  Ratcliffe. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 362.] 

Maturity  of  Note. 

When  a  petition  on  a  note  shows  that  it  was  dated  October  4, 1875, 
and  due  six  months  after  date,  and  the  suit  on  it  was  begun  on  March 
31,  1876,  it  sufficiently  appears  that  the  action  is  begun  before  the 
maturity  of  the  note,  and  such  actiQn  must  fail  where  no  facts  are 
alleged  to  bring  the  case  within  the  statute  permitting  such  an  action 
before  the  maturity  of  the  note. 

APPEAL  FROM  CALDWELL  CIRCUIT  COURT. 

October  13,  1880. 

Opinion  by  Judge  Hines  : 

The  motion  to  dismiss  for  want  of  an  assignment  of  errors  must 
be  overruled.    There  appears  in  the  record  what  purports  to  be  an 
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assignment,  and  which  is  sufficient  if  it  can  be  treated  as  filed.  It 
appears  in  the  record,  and  while  in  strictness  it  should  have  been  en- 
dorsed filed,  we  will  treat  it  as  if  it  had  been ;  but  in  doing  so  it  is 
suggested  that  in  the  future  it  may  be  well  that  counsel  look  to  this, 
as  a  case  might  arise  in  which  justice  to  litigants  would  require  the 
fact  of  filing  to  be  better  established. 

The  petition  in  this,  case  shows  no  cause  of  action.  It  is  alleged 
that  the  note  sued  on  was  dated  October  4,  1875,  and  due  six  months 
after  date.  The  action  was  instituted  on  the  31st  day  of  March, 
1876,  before  the  maturity  of  the  note,  and  no  facts  are  alleged  to 
bring  the  case  within  the  letter  or  spirit  of  Sections  237  and  238,  the 
Civil  Code. 

Judgment  reversed  and  cause  remanded  with  directions  to  dismiss 
the  petition  without  prejudice. 

F.  W.  Darby,  for  appellant.     G.  W.  Duvall,  for  appellee. 


W.  C.  Davidson  v.  J.  H.  Davidson,  et  al. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 340.] 

Appeals  from  County  Court  to  Circuit  Court. 

In  appeals  from  the  county  court  to  the  circuit  court,  in  cases  for 
the  partition  of  real  estate,  under  Sec.  837  of  the  code,  in  force  in 
1880,  and  sections  20  and  22  of  Myers'  Code,  the  jurisdiction  of  the 
circuit  court  is  purely  appellate,  and  that  court  can  only  pass  on  such 
facts  as  are  certified  to  it  from  the  county  court.  It  has  no  power 
to  hear  such  cause  de  novo. 

APPEAL  FROM  FULTON  CIRCUIT  COURT. 

October  13,  1880. 

Opinion  by  Judge  Hines  : 

This  proceeding  was  instituted  in  the  county  court  for  the  division 
of  land,  in  November,  1876,  and  under  Sec.  837  of  the  present  code 
is  to  be  governed  and  regulated  by  the  provisions  of  Myers'  Code. 
Section  20  of  that  code  gives  circuit  courts  appellate  jurisdiction  on 
appeal  of  such  cases,  and  Sec.  22  provides  that  such  appeals  shall  be 
taken  in  the  same  time  and  in  a  similar  manner,  with  appeals  to  the 
court  of  appeals.  It  has  been  frequently  held  by  this  court  that,  on 
appeals  from  the  county  court  to  the  circuit  court  under  these  sec- 
tions, the  jurisdiction  of  the  circuit  court  is  purely  appellate,  and  that 
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it  can  pass  only  upon  such  matters  of  fact  as  are  certified  from  the 
county  court.    Helm  v.  Short,  J  Bush  623. 

On  this  appeal  to  the  circuit  court  there  is  no  bill  of  evidence,  but 
in  the  judgment  of  the  county  court  it  is  recited  that  upon  hearing 
the  evidence,  argument  of  counsel,  etc.,  it  is  adjudged  that  the  peti- 
tion be  dismissed. 

On  the  appeal  to  the  circuit  court  the  case  was  heard  de  novo,  and 
a  judgment  again  rendered  dismissing  the  petition.    This  the  circuit 
court  had  no  right  to  do,  and  if  the  answer  and  amended  answer  in 
the  county  court  present  any  defense  the  circuit  court  should  have 
simply  affirmed  the  judgment  of  the  county  court.    It  appears  to  us 
that  the  allegations  in  the  amended  answer  that  "the  plaintiff  does 
not  own  nor  possess,  nor  does  he  have  any  right  to,  said  quarter  of 
land,"  and  which  was  controverted  of  record,  presents  a  substantia] 
issue  upon  which  the  county  court  properly  heard  evidence,  and 
there  being  no  bill  of  evidence  this  court  must  assume  that  the  evi- 
dence heard  in  the  county  court  was  sufficient  to  support  the  judg- 
ment- 
Judgment  affirmed. 
Crossland  &  Crossland,  for  appellant 
William  Lindsay,  C.  L.  Randle,  for  appellees. 


John  Kuhn,  et  al.,  v.  Henry  Adams,  Treasurer,  et  al. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 338. 

Note  as  Payment 

Receiving  the  debtor's  note  is  not  the  payment  of  a  debt  in  the  ab- 
sence of  an  agreement  by  the  creditor  to  accept  the  note  as  such  pay- 
ment. 

APPEAL  FROM  KENTON.  CIRCUIT  COURT. 

October  14,  1880. 

Opinion  by  Judge  Pryor  : 

We  see  nothing  in  this  case  authorizing  a  reversal.  There  never 
was*  any  contract  by  the  church  or  its  agents  to  receive  the  $50° 
note  as  a  payment  on  the  note  due  by  Supple.  The  jury  were 
told  that  if  the  note  was  received  as  a  payment  the  appellants  were 
entitled  to  a  credit,  and  Adams  states  expressly  that  it  was  not  re- 
ceived in  that  manner ;  but  the  parties  were  told  that  he  had  no  au- 
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thority  to  accept  the  note  without  the  consent  of  the  trustees.  He 
took  the  note  and  presented  it  to  the  trustees,  and  they  wanted  the 
fact  inserted  in  the  note  that  it  was  not  to  be  credited  untid  paid, 
when  the  note  was  returned  and  another  executed  to  be  credited  the 
amount  when  paid.  If  the  jury  believed  Adams  there  was  never  an 
agreement  to  accept  the  note  unconditionally  as  payment,  and  the 
verdict  is  sustained  by  the  evidence  on  this  point. 

The  fact  that  the  church  at  one  time  had  in  its  possession  the 
money  of  Supple,  and  could  have  applied  it  to  the  payment  of  the 
note,  constituted  no  defense.  Myers,  to  whom  the  note  was  payable, 
was  made  a  co-plaintiff,  whether  by  his  consent  does  not  appear. 
There  was  no  objection  to  the  proceeding  except  by  demurrer,  and 
the  petition  alleging  that  it  belonged  to  Adams,  as  treasurer,  who 
had  succeeded  Myers,  the  latter  being  a  coplaintiff,  authorized  a 
judgment  in  favor  of  Adams,  although  Myers  died  before  the  judg- 
ment was  rendered.  The  presumption  is  that  Myers  permitted  or  di- 
rected the  use  of  his  name,  and  it  is  evident  that  Adams  on  the  face 
of  the  petition  was  entitled  to  recover. 

The  appellants  borrowed  its  money,  or  became  the  surety  of  one 
who  did,  and  we  know  of  no  rule  of  public  policy  that  would  prevent 
its  recovery. 
The  judgment  is  affirmed. 
T.  F.  Hallam,  T.  J.  Phelps,  for  appellants. 
A.  C.  Ellis,  for  appellees. 


J.  T.  Ramsey  v.  Clark  &  Montgomery  Tpk.  Co.,  et  al. 
[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 308.] 

Ignorance  as  Ground  of  an  Estoppel. 

While  mere  silence  or  acquiescence  when  in  ignorance  of  one's  rights 
will  not  work  an  estoppel,  where  one  was  present  and  acquiesced 
in  the  construction  of  a  turnpike,  knowing  that  the  company  be- 
lieved that  it  was  constructing  the  road  on  another's  land,  and  as- 
serted no  claim  of  ownership  thereof  during  such  construction  and 
for  many  years  thereafter,  the  legal  presumption  being  that  he  knew 
the  boundary  of  his  own  land,  it  is  incumbent  on  such  a  plaintiff  to 
show  that  he  was  in  ignorance  of  the  fact  that  the  land  on  which  the 
turnpike  was  constructed  belonged  to  him. 

APPEAL  FROM  CLARK  CIRCUIT  COURT. 

October  14,  1880. 

Opinion  by  Judge  Pryor  : 

The  defense  interposed  was  properly  made.    It  is  alleged  that  the 
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appellant  was  present  when  the  contract  of  relinquishment  was  made 
and  delivered  to  the  company,  and  made  no  objection  to  the  same, 
and  also  acquiesced  in  the  construction,  knowing  that  the  company 
believed  that  they  were  constructing  the  turnpike  on  Fry's  land,  and 
that  he  asserted  no  claim  of  ownership  during  the  entire  period  of 
its  construction,  nor  during  eight  years  of  travel  over  it  after  its 
completion.    The  legal  presumption  is  that  appellant  knew  his  own 
land  as  well  as  its  boundary,  and  while  mere  silence  or  acquiescence 
when  in  ignorance  of  one's  rights  will  not  work  an  estoppel,  we  arc 
inclined  to  conclude  that  upon  the  defense  made  it  was  incumbent 
on  the  appellant  to  show  that  he  was  in  ignorance  of  the  fact  that 
the  land  on  which  the  turnpike  was  constructed  belonged  to  him. 
The  record,  in  fact,  shows  that  it  is  not  embraced  by  the  boundary 
contained  in  his  deed,  and  the  effort  is  made  to  recover  in  this  case 
on  the  ground  that  the  boundary  of  the  land,  as  found  in  the  convey- 
ance, should  be  so  changed  as  to  give  to  the  appellant  the  quantity 
of  land  purchased  by  him,  thirty-nine  acres. 

As  between  the  original  grantor  and  the  appellant,  he  may  correct 
this  mistake,  but  when  a  part  of  this  land  has  been  conveyed  to  an- 
other in  ignorance  of  the  mistake  committed  by  the  parties,  the  orig- 
inal grantee  must  be  held  to  the  boundary  contained  in  his  convey- 
ance. 

If  the  appellant  insists  that  he  had  possession  of  the  land  at  the 
time,  and  the  conveyance  by  its  boundary  embraced  the  land,  then  he 
must,  from  the  facts  in  this  case,  be  presumed  to  have  known  that 
these  parties  were  building  a  road  on  his  land  under  a  license  from 
another,  and  his  silence  for  so  long  a  time  will  prevent  him  from  as- 
serting any  claim. 

IV.  M.  Buckner,  John  B.  Houston,  for  appellant. 

French  &  Tucker,  for  appellees. 

[Cited,  Wright  v.  Williams,  25  Ky.  L.  1377,  77  S.  W.  1128.] 


Susan  Threlkeld  v.  Benjamin  DufeRSON's  Adm'r. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 339.] 

Conversion  of  Estate. 

Where  one  legatee  takes  possession  of  an  estate  but  does  not  qualify 
as  executor,  he  is  liable,  if  at  all,  only  for  conversion  if  he  falls  to 
account  for  the  interests  of  other  legatees.  However,  where  one  vbo 
takes  possession  of  such  an  estate  and  promises  another  legatee  that 
he  will  pay  her  the  value  of  her  interest,  such  a  promise  may  be  en- 
forced. 
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Stale  Claim. 

A  claim  by  one  legatee  under  a  will  against  another  legatee,  who 
took  possession  of  the  estate,  not  as  executor,  and  the  whole  estate 
amounts  to  no  more  than  $150,  which  was  all  expended  in  haying 
tombstones  placed  over  the  graves  of  his  mother  and  father  as  di- 
rected by  the  will,  cannot  be  maintained,  even  where  the  one  in  pos- 
session promised  to  pay  to  claimant  the  value  of  his  interests  when 
tbe  claim  is  not  asserted  for  more  than  thirty  years  after  the  will 
is  probated. 

APPEAL  FROM  HENRY  CIRCUIT  COURT. 

October  14,  1880. 

Opinion  by  Judge  Pryor  : 

It  is  alleged  by  the  appellant,  Mrs.  Threlkeld,  that  her  grand- 
mother, Mary  Duerson,  died  in  the  year  1841,  leaving  a  last  will  by 
which  she  devised  her  estate  to  her  two  sons,  Thomas  and  Benjamin 
Duerson,  and  to  America  Duerson  and  the  plaintiff,  Mrs.  Threlkeld ; 
that  this  will  was  probated  in  that  year,  1841,  and  Benjamin  Duerson 
qualified  or  acted  as  the  executor  and  failed  to  account  for  the  estate 
that  came  to  his  hands ;  that  he  made  no  inventory  of  the  estate,  but 
converted  it  to  his  own  use ;  and  that  he  often  promised  to  pay  her 
the  value  of  that  part  of  the  estate  to  which  she  was  entitled,  and 
made  these  promises  within  a  short  time  before  his  death  that  oc- 
curred shortly  before  the  institution  of  this  suit  against  his  adminis- 
trator. 

This  action  was  not  instituted  until  the  year,  1875,  more  than 
thirty-four  years  after  the  probate  of  the  will  and  after  the  death  of 
the  party  whose  estate  is  now  attempted  to  be  made  liable.  Benjamin 
Duerson  never,  in  fact,  qualified  as  the  executor  of  the  will  of  his 
mother,  and  he  is  liable,  or  his  estate,  if  liable  at  all,  on  the  idea  that 
he  converted  the  property  to  his  own  use,  and  promised  to  account 
tc  the  appellant  for  the  value  of  her  interest.  Such  a  promise  could, 
no  doubt,  be  enforced  if  it  appeared  that  a  conversion  had  been  made 
of  the  estate,  and  the  action  had  been  instituted  within  the  proper 
period.  This  is  certainly  a  stale  claim,  if  it  has  any  foundation  in 
fact,  and  any  court  would  be  reluctant  to  render  a  judgment,  upon 
proof  of  a  parol  promise  to  pay  after  the  lapse  of  so  many  years  from 
the  date  of  the  original  liability ;  but  in  this  case  the  lapse  of  time  not 
only  evidences  the  weakness  of  appellant's  claim,  but  the  weight  of 
the  testimony  conduces  to  show  that  Mrs.  Duerson  had  but  little,  if 
any,  estate  to  devise.    The  commissioner,  in  a  report  as  to  the  estate 
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left  by  the  widow,  shows  clearly  that  her  interest  in  the  land  and 
negroes  was  only  a  life  estate,  or  at  least  that  this  property  was  di- 
vided between  the  heirs.  She  left  no  estate  except  household  furni- 
ture and  some  stock.  This  property  did  not  exceed  in  value  $150, 
and  was  expended  by  the  decedent,  Benjamin  Duerson,  in  having 
tombstones  placed  over  the  graves  of  his  mother  and  father,  as  di- 
rected by  the  will. 

Benjamin  Duerson  was  a  thrifty,  prosperous  farmer,  prompt  in  all 
of  his  engagements,  and  while  there  is  proof  conducing  to  show  that 
he  had  made  promises  to  pay  the  appellant,  we  cannot  regard  it  as 
sufficient  to  revive  a  liability  that  originated  thirty-four  years  prior 
to  the  assertion  by  an  action  at  law  or  in  equity  to  recover  the  alleged 
demand.  Besides,  this  is  only  an  action  at  law,  although  filed  in 
equity,  to  recover  upon  a  promise  alleged  to  have  been  made  upon  a 
sufficient  consideration.  The  court  below  has  passed  on  the  facts 
and  we  cannot  disturb  the  finding.  He  cannot  be  said  to  have  held 
the  property  as  trustee  or  in  a  fiducial  capacity,  as  he  never  qualified 
as  executor ;  and  if  his  action  as  such  makes  him  a  trustee,  it  is  too 
late,  after  thirty-four  years,  to  give  vitality  to  such  an  original  un- 
dertaking, and  particularly  when  it  was  doubtful  as  to  the  existence 
of  the  original  liability. 

Judgment  affirmed, 

J.  &  J.  W.  Rodtfian,  for  appellant 

Caldwell  &  Harwood,  for  appellee. 


B.  F.  Vest  v.  B.  W.  Norman,  et  al. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 317.] 

Anger  no  Excuse  for  Slander. 

It  is  no  defense  in  a  slander  suit  for  the  defendant  to  show  that 
he  was  angry  when  he  spoke  the  words  charged. 

Motion  for  New  Trial. 

An  assignment  of  error  that  "The  court  erred  in  overruling  the  de- 
fendant's motion  for  a  new  trial"  is  not  sufficient  to  raise  any  ques- 
tion in  the  Court  of  Appeals. 

APPEAL  FROM  GALLATIN  CIRCUIT  COURT. 

•       * 

October  14,  1880. 
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Opinion  by  Judge  Cofer: 

There  was  no  error  in  allowing  the  amended  petition  to  be  filed. 
This  court  reversed  the  former  judgment  because  the  petition  was 
defective,  and  the  right  to  amend  was  the  same  as  it  would  have 
been  if  the  court  below  had  granted  a  new  trial  on  the  same  ground 
upon  which  the  judgment  was  reversed.    Nor  is  it  material  that  the 
court  did  not  formally  grant  a  new  trial  after  the  mandate  was  filed. 
It  is  usual  and  more  regular  to  do  so,  but  it  is  not  essential ;  the  judg- 
ment was  already  set  aside  by  the  reversal  of  this  court.    Nor  was  it 
necessary  that  a  copy  of  the  opinion  be  filed  before  proceeding  under 
the  mandate.    It  is  not  material  now  whether  the  circuit  court  ever 
saw  the  opinion  or  heard  it  read.    The  sole  question  is  whether  it 
has  ruled  the  law  correctly  upon  those  points  embraced  by  the  as- 
signment of  error. 

The  pleading  filed  by  the  appellees  after  the  return  of  this  cause 
purported  to  be  an  amended  petition.  It  charged  the  same  language 
that  was  charged  in  the  original,  and  merely  repeated  the  substance 
of  that  pleading,  and  added  the  allegation  for  the  omission  of  which 
the  original  was  held  bad.  The  plea  of  the  statute  should,  therefore, 
have  alleged  that  the  words  were  spoken  more  than  one  year  before 
the  filing  of  the  petition,  and  not  that  they  were  spoken  more  than 
one  year  before  the  amendment,  which  merely  perfected  the  cause 
of  action  attempted  to  be  set  up  in  the  original. 

The  third  paragraph  presented  neither  a  defense  nor  matter  of 
mitigation.  The  substance  of  it  was  that  Mrs.  Norman  had  pre- 
vailed upon  his  wife  in  his  absence  to  give  her  a  book ;  that  she  re- 
fused to  return  it,  and  in  consequence  he  became  very  angry  and 
said  some  unbecoming  things  to  her,  one  of  which  was  that  she  was 
a  "damned  bitch" ;  that  he  did  not  mean  to  impeach  her  character, 
but  was  led  into  the  use  of  this  most  unbecoming  and,  as  he  admits, 
untruthful  language  by  his  great  anger.  We  are  not  aware  that  an- 
ger is  any  excuse  for  slander,  or  that  it  is,  in  contemplation  of  law, 
even  a  mitigating  circumstance,  however  a  jury  might  choose  to  re- 
gard it. 

The  amended  answer  offered  was  a  mere  repetition  of  the  attempt 
contained  in  the  second  paragraph  of  the  answer  to  the  amended  pe- 
tition to  plead  the  statute  of  limitations.  This  disposes  of  all  the 
errors  assigned  except  the  fourth,  which  reads  as  follows:  "The 
court  erred  in  overruling  the  defendant's  motion  for  a  new  trial." 
This  is  not  sufficient  to  raise  any  question  in  this  court.    The  rule 
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amended  in  Maxwell  v.  Dudley,  13  Bush  403,  applies  in  all  its  force 
to  this  case. 
Judgment  affirmed. 

■ 

W.  B.  &  H.  M.  Winslow,  A.  J.  James,  for  appellant. 
J.  J.  Lcmdrum,  for  appellees. 

[Cited,  HUlerich  v.  Franklin  Ins.  Co.,  Ill  Ky.  255,  23  Ky.  L.  631.] 


Robert  Quissenberry  v.  Bettie  D.  Hunt,  et  al. 

[Abstract  Kentucky  Law  Reporter,  VoL  1 — 341.] 

Wills— Construction  of  Will. 

Where  one  devises  his  estate  to  his  widow  to  enable  her  to  raise 
and  educate  her  children,  and  provides  that  she  shall  have  and  con- 
trol such  property  so  long  as  she  remains  his  widow,  and  in  case  of 
her  marriage  the  real  estate  to  be  divided  between  his  widow  and 
children  according  to  the  law,  the  children  during  the  widowhood  of 
their  mother  have  no  legal  claim  to  the  proceeds  of  such  estate. 

APPEAL  FROM  CLARK  COURT  OF  COMMON  PLEAS. 

October  15,  1880. 

Opinion  by  Judge  Pryor  : 

The  estate  of  the  devisor  was  devised  to  his  widow  to  enable  her 
to  raise  and  educate  her  children,  and  for  that  purpose  she  has  the 
sole  and  absolute  control  of  it  during  her  widowhood ;  and  to  avoid 
any  wrong  construction  of  the  language  of  the  will  on  this  subject 
the  testator  provides:  "I  intend  that  my  beloved  wife  aforesaid 
shall  manage  and  control  both  my  estate  herein  and  my  children,  so 
long  as  she  remains  my  widow.  And  in  the  event  of  her  marriage 
then  the  real  estate,  etc.,  to  be  divided  between  his  wife  and  children 
according  to  law."  The  control  and  disposition  of  the  estate  is  left 
entirely  to  the  discretion  of  the  widow,  to  prevent  the  annoyance  to 
her  of  claims  on  the  part  of  the  children  to  a  distribution  of  the  es- 
tate or  its  proceeds  during  her  widowhood.  Confiding  in  the  judg- 
ment of  his  wife  and  her  affection  for  the  children  the  testator  has 
placed  his  wife  in  the  same  position  he  occupied,  when  living,  and 
the  children,  so  long  as  she  remains  a  widow,  have  no  legal  claim  to 
the  proceeds  of  this  estate,  but  the  children  are  the  objects  of  her 
bounty. 

Judgment  affirmed. 

G.  B.  Nelson,  Haggard  &  Jones,  for  appellant 

T.  S.  Tucker,  for  appellees. 
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E.  Cummings  v.  J.  T.  Applegate,  et  al. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 361..] 

Principal  and  Surety. 

Where  the  holder  of  the  prior  Hen  was  the  surety  of  the  purchaser 
at  the  sale  of  the  real  estate,  it  was  as  much  his  duty  as  it  was  the 
principal's  to  pay  the  purchase  money,  and  both  being  before  the  court 
and  falling  to  comply  with  their  covenant,  the  chancellor  had  the 
power  and  it  was  proper  for  him  to  direct  a  sale  to  pay  the  debt 

APPEAL  FROM  PENDLETON  CIRCUIT  COURT. 

October  15,  1880. 

Opinion  by  Judge  Pryor: 

Chalfont,  the  holder  of  the  prior  Hen,  was  the  surety  of  Applegate, 
the  purchaser,  at  the  first  decretal  sale.  It  was  as  much  his  duty  as 
Applegate's  to  pay  the  purchase  money,  and  both  being  before  the 
court  by  the  rule,  and  failing  to  comply  with  their  covenant,  the 
chancellor  had  the  power,  and  not  only  so,  but  it  was  proper,  to  direct 
a  sale  to  pay  the  Rodman  debt,  and  the  fact  that  the  surety  had  taken 
the  benefit  of  the  bankrupt  law  can  make  no  difference.  The  pro- 
ceeds of  the  last  sale  should  have  been  applied  to  Rodman's  lien, 
and  the  relation  then  existing  between  the  purchaser,  Applegate,  and 
his  surety  or  the  assignee  of  the  latter  in  regard  to  this  land  is  not  a 
question  before  the  court. 

Judgment  affirmed. 

J.  W.  Bryan,  for  appellant. 

L.  T.  Applegate,  Clark  &  Simon,  for  appellees. 


Annie  Ross  v.  Mechanics'  Mut.  Sav.  Ass'n  of  Newport. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 352.] 

Description  of  Real  Estate  in  a  Mortgage.  • 

Where  real  estate  is  properly  described  in  a  mortgage,  the  mort- 
gage is  not  void  because  it  does  not  describe  the  real  estate  as  being 
In  a  named  county.  The  action  to  enforce  the  mortgage  is  local,  and 
the  petition  alleges  that  the  real  estate  is  in  such  named  county. 
This  is  sufficient. 

APPEAL  FROM  CAMPBELL  CIRCUIT  COURT. 

October  15,  1880. 
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Opinion  by  Judge  Pryor: 

The  mortgage  was  executed  to  secure  the  debt  due  the  appellee, 
and  there  is  no  reason,  if  unpaid,  why  the  appellee  should  not  be  al- 
lowed to  foreclose  the  mortgage.  A  more  minute  and  specific  de- 
scription of  the  property  mortgaged  could  not  well  have  been  given, 
and  it  is  a  novel  suggestion  that  because  the  writing  does  not  describe 
the  real  estate  as  being  in  Campbell  county  it  is  therefore  void.  The 
action  to  enforce  the  mortgage  is  local,  and  the  petition  alleges  that 
the  real  estate  is  in  Campbell  county.    That  fact  is  undenied. 

Judgment  affirmed. 

J.  R.  Hallatn,  for  appellant. 

O.  W.  Root,  E.  W.  Hawkins,  for  appellee. 


A.  D.  Boyd  v.  J.  B.  Morris. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 349.] 

Objections  and  Exceptions. 

No  contention  can  be  maintained  in  the  Court  of  Appeals  as  to  the 
competency  of  evidence  where  no  objection  to  it  is  shown  by  the 
record  to  have  been  made  in  the  trial  court. 

Instructions. 

No  reversal  can  be  had  on  an  instruction,  even  if  erroneous,  where 
the  same  language  is  used  in  other  instructions  given  at  the  trial  and 
not  objected  to. 

APPEAL  FROM  HART  CIRCUIT  COURT. 

October  15,  1880. 

Opinion  by  Judge  Cofer: 

The  verdict  is  not  so  flagrantly  against  the  evidence,  nor  is  the 
finding  so  excessive,  as  to  warrant  this  court  in  reversing  on  cither 
of  these  grounds. 

We  do  not  see  in  what  way  the  appellant  was  prejudiced  by  the  re- 
fusal of  the  court  to  require  the  appellee  to  answer  as  to  whether  he 
made  certain  statements  to  Richard  Boyd  and  others.  The  utmost 
effect  of  those  statements  would  be  to  prove  that  the  appellee  enter- 
tained unfriendly  feelings  toward  the  appellant,  and  thus  to  furnish 
ground  for  discrediting  his  statements  before  the  jury.  That  he  was 
unfriendly  with  the  appellant  was  admitted  in  his  testimony,  and  the 
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state  of  his  feelings  would  not  have  been  better  shown  by  his  admis- 
sion or  by  proof  that  he  made  the  statements  inquired  about. 

We  incline  to  the  opinion  that  the  testimony  of  Dr.  Walton  was 
competent,  but  whether  it  was  or  not  it  was. not  objected  to,  nor  does 
the  court  appear  to  have  passed  upon  the  question  whether  it  was 
competent  or  not.  All  the  record  shows  is  that  the  defendant  then 
excepted  and  still  excepts.  This  is  not  sufficient.  Loving  v.  Warren 
County,  14  Bush  316. 

The  bill  of  exceptions  shows  that  instruction  No.  2  was  not  ob- 
jected to  by  either  party.  No  valid  objection  to  instruction  No.  1 
is  perceived.  If  it  be  objectionable  in  the  particulars  indicated  in 
the  briefs,  still  no  reversal  could  be  had  on  that  ground,  because  the 
same  language  is  employed  in  other  instructions  not  objected  to. 
Instruction  No.  7  would  have  been  wholly  abstract  under  the  issue 
and  facts  in  the  case.  The  evidence  in  regard  to  another  person  and 
a  shot  gun  being  seen  near  by  about  the  time  of  the  difficulty  was 
neither  objected  to  nor  excepted. 
Judgment  affirmed. 

S".  M .  Peyton,  Wm.  Lindsay,  for  appellant. 
ff.  C.  Martin,  J  as.  A.  Dawson,  for  appellee. 


L.  H.  Bell  v.  Great  American  Fire  Extinguisher  Co. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 342.] 

Breach  of  Contract. 

Where  a  contract  is  to  divide  the  proceeds  of  sales  of  personalty, 
until  the  defendant  is  shown  to  have  received  proceeds  on  account  of 
sales  made  by  the  plaintiff  there  is  nothing  to  divide,  and  no  breach 
of  the  contract  is  shown. 

APPEAL  FROM  LOUISVILLE  CHANCERY  COURT. 

October  15,  1880. 

Opinion  by  Judge  Cofer  : 

The  petition  sets  out  the  agreement  almost  in  the  words  of  the 
written  memorial.  The  contract  is  awkwardly  worded,  but  the  sub- 
stance and  legal  effect  of  it  is  that  the  appellant  was  to  receive  one- 
half  the  proceeds  of  all  sales  made  through  the  influence  of  the  paper 
or  its  publisher  or  editor  until  he  should  receive  $175.  It  is  alleged 
that  the  advertisement  was  published  by  the  appellant,  who  is  the 


760  Kentucky  Opinions.  [October, 

publisher  of  the  paper,  for  one  year,  and  that  he  caused  sales  of  the 
extinguisher  to  the  amount  of  more  than  $350  to  be  made.  Of 
course,  it  is  to  be  understood,  although  the  writing  does  not  say  so, 
that  the  sales  referred  to  were  to  be  made  by  or  for  account  of  appel- 
lee ;  but  it  is  not  alleged  that  the  sales  which  the  appellant  caused  to 
be  made  were  made  for  it,  or  that  it  received  the  benefit  of  such  sales. 
For  aught  that  appears  the  sales  referred  to  of  the  extinguishers 
may  have  been  for  some  one  else,  or  if  the  sales  are  to  be  taken  to 
have  been  made  for  the  appellee,  then  it  is  not  alleged  that  the  price 
for  which  they  were  made,  or  any  part  of  it,  has  been  collected  or  re- 
ceived by  it. 

The  obligation  is  to  divide  the  proceeds  of  the  sales,  and  until  (he 
appellee  receives  something  for  sales  caused  by  the  appellant  there 
is  nothing  to  divide,  and  no  breach  of  its  contract. 

Wherefore  the  judgment  must  be  affirmed. 

D.  M.  Rodman,  for  appellant.    A.  Barnett,  for  appellee* 


J.  G.  Burton  v.  G.  C.  Wharton. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 341.] 

Slander — Words  Charged. 

Words  spoken  of  another  not  Importing  criminality  are  not  per  w 
actionable,  and  their  meaning  cannot  be  enlarged  by  alleging  that 
the  person  speaking  them  intended  to  charge  more  than  the  words 
on  their  face  import. 

Motives  of  the  Trial  Judge. 

The  motives  or  influences  which  operate  upon  the  mind  of  the  trial 
judge  in  making  a  decision  cannot  be  inquired  into  In  a  suit  between 
private  parties,  in  which  the  judgment  is  in  no  manner  involved. 

APPEAL  FROM  JEFFERSON  COURT  OF  COMMON  PLEAS. 

October  15,  1880. 

Opinion  by  Judge  Cofer  : 

The  words  charged  are  not  per  se  actionable.  They  do  not  import 
criminality,  and  their  meaning  cannot  be  enlarged  by  alleging  that 
the  person  speaking  them  intended  to  charge  more  than  the  words 
on  their  face  import.    Brown  v.  Piner,  6  Bush  518. 

That  the  judge  was  influenced,  by  the  words  charged  to  have  been 
spoken,  to  inflict  upon  the  appellant  greater  or  more  ignominious 
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punishment  than  he  would  otherwise  have  inflicted,  presents  an  issue 
which  public  policy  forbids  that  the  appellant  should  be  permitted  to 
make.  The  motives  or  influences  which  operate  upon  the  mind  of 
a.  judge  in  rendering  a  decision  cannot  be  inquired  into  in  a  suit  be- 
tween private  parties  in  which  the  judgment  is  in  no  way  involved. 
To  permit  such  a  practice  would  place  it  in  the  power  of  private 
persons,  whenever  they  chose  to  do  so,  by  real  or  feigned  issues,  to 
institute  an  inquiry  into  the"  influences  which  operated  to  produce  any 
decision  that  may  be  made.  The  government  alone  has  power  to  in- 
stitute and  prosecute  such  proceedings. 

Judgment  affirmed. 

Isaac  H.  Trabue,  W.  C.  Whittaker,  for  appellant. 

Russell  &  Helm,  for  appellee. 


Hiram  Ferguson's  Adm'r  v.  John  L.  Kouns. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 338.] 

Instructions. 

In  a  suit  on  an  account  It  Is  error  for  the  court  to  charge  the  jury 
that  "If  the  Jury  believe  from  the  evidence  that  after  rendering  of 
the  services  charged  In  the  first  two  Items  of  the  account  Dr.  Fergu- 
son and  defendant  had  a  settlement,  and  that  upon  such  settlement 
Ferguson  fell  In  debt  to  defendant,  then  the  presumption  of  the  law 
is  that  these  items  were  embraced  In  such  settlement/'  for  such  a 
presumption  is  not  conclusive,  and  the  fact  should  have  been  left  for 
the  jury  to  consider  and  to  determine  whether  such  items  were  so 
embraced. 

APPEAL  FROM  BOYD  CIRCUIT  COURT. 

October  16,  1880. 

Opinion  by  Judge  Hines  : 

The  following  instruction  should  not  have  been  given : 
"If  the  jury  believe  from  the  evidence  that  after  rendering  of  the 
services  charged  in  the  first  two  items  of  the  account  Dr.  Ferguson 
and  defendant  had  a  settlement,  and  that  upon  such  settlement  Fer- 
guson fell  in  debt  to  defendant,  then  the  presumption  of  the  law  is 
that  these  items  were  embraced  in  such  settlement.,, 

From  the  fact  of  a  settlement  the  jury  might  have  inferred  that 
the  items  mentioned  were  embraced  in  the  account,  but  the  presump- 
tion that  they  were  so  embraced  is  by  no  means  conclusive.    Instead 
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of  leaving  the  fact  for  the  consideration  of  the  jury  and  permitting 
them  to  give  it  such  weight  as  they  might  deem  it  entitled  to,  they 
were  in  effect  told  that  if  they  found  that  the  settlement  was  made 
they  must  then  find  that  these  items  were  embraced  in  it.  Lawhorn 
V.  Carter,  I i  Bush  7. 

Judgment  reversed  and  cause  remanded. 

L.  T.  Moore,  for  appellant. 


Lewis  Lentz  v.  Elizabeth  Park's  Adm'r. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 317.] 

Allegations  of  Petition. 

A  petition  against  an  administrator  for  wrongfully  placing  credit* 
on  notes  in  his  possession  is  insufficient  where  it  is  not  alleged  that 
the  credits  were  placed  on  the  notes  by  the  defendant,  but  merely 
sets  up  a  state  of  facts  in  which  such  a  wrong  might  have  been  perpe- 
trated. 

APPEAL  FROM  LOUISVILLE  CHANCERY  COURT. 

October  16,  1880. 

Opinion  by  Judge  Pryor  : 

The  amended  petition  filed  by  the  administrator  presents  no  cause 
of  action  against  the  appellant,  and  shows  no  reason  for  erasing  or 
refusing  to  allow  the  credits  endorsed  on  the  note.  It  is  an  argu- 
mentative pleading  attempting  to  convince  the  chancellor  that  the  ad- 
ministrator might  have  been  in  error  in  allowing  the  credits  by  the 
statements  of  the  original  petition.  He  does  not  allege  that  the  cred- 
its were  placed  on  the  notes  by  the  appellant,  but  shows  a  state  of 
case  in  which  such  a  wrong  might  have  been  perpetrated  on  his  in- 
testate. The  administrator,  when  he  took  the  notes,  found  the  cred- 
its endorsed,  and  having  admitted  them  to  be  proper,  he  must  allege 
something  else  than  that  he  might  have  done  injustice  to  the  estate 
by  the  admission  before  he  can  ask  the  court  to  disregard  them.  As 
this  is  purely  a  legal  issue,  although  tried  by  the  chancellor,  we  are 
not  disposed  to  pass  upon  the  questions  of  fact  raised  as*  to  the  other 
payments. 

The  judgment  is  reversed  and  a  new  trial  awarded  the  appellant 

Lyman  L.  Parks,  for  appellant. 

L.  A.  Wood,  /.  L.  Clemmons,  for  appellee. 


1880.]  Bentle  v.  Graves.  763 

Andrew  Bentle  v.  John  Graves. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 338.] 

Eviction  as  Defense  to  Suit  for  Purchase  Money. 

Where  a  purchaser  is  forced  to  yield  to  a  paramount  title,  even 
though  he  does  so  without  a  suit  being  brought  against  him,  he  has 
a  good  defense  against  a  suit  brought  on  a  note  executed  by  him  for 
the  purchase  money  of  such  land. 

APPEAL  FROM  PENDLETON  CHANCERY  COURT. 

October  16,  1880. 

Opinion  by  Judge  Pryor  : 

It  is  certain  from  the  testimony  in  this  case  that  at  the  time  the  four 
acres  of  land  were  allotted  to  the  appellant  they  were  in  the  actual 
possession  of  Ford's  heirs,  and  this  fact  was  known  to  the  appellant ; 
but  whether  he  knew  this  fact  or  not  is  immaterial  to  the  present  con- 
troversy. He  had  no  right  to  enter  upon  and  oust  the  joint  tenants 
then  in  the  possession,  so  as  to  prevent  partition,  or  to  take  from 
them  the  right  to  their  respective  interest  when  the  division  took 
place. 

The  appellant,  however,  nor  his  vendees,  were  never  in  the  posses- 
sion, unless  the  fact  of  the  execution  of  the  deed  gave  them  posses- 
sion. The  land  was  not  enclosed  by  them,  except  perhaps  a  small 
strip  upon  which  a  part  of  the  -fence  stood ;  nor  does  it  appear  that 
the  fence  was  built  by  either  the  appellant  or  his  vendees.  The  land 
was  surrendered  to  the  appellant  without  an  action  against  him ;  still, 
he  has  shown  that  he  yielded  to  a  paramount  title,  and  the  judgment 
below  refusing  to  render  a  judgment  for  the  note  was  proper,  and  is 
affirmed. 

C.  H.  Lee,  for  appellant.    J.  W.  Edwards,  for  appellee. 


E.  J.  Sanders  v.  W.  H.  Young,  et  al. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 334.] 

Liability  on  Surety  on  Constable's  Bond. 

Where  a  surety  admits  the  execution  of  an  official  bond  for  a 
constable,  and  the  mere  omission  of  an  initial  or  the  insertion  of  the 
letter  "M"  as  the  middle  name,  when  it  should  have  been  the  letter 
'H",  does  not  invalidate  the  bond. 
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APPEAL  FROM  BARREN  CIRCUIT  COURT. 

October  19,  1880. 

Opinion  by  Judge  Pryor  : 

The  answer  filed  by  the  defendants  presents  no  defense  to  the  ac- 
tion.   It  is  not  denied  that  the  defendants  executed  the  bond  as  the 
sureties  of  Young,  the  constable ;  but  on  the  contrary  it  is  virtually 
admitted.    It  is  not  pretended  that  J.  H.  Payne,  the  surety  defend- 
ing, did  not  execute  the  paper ;  but  the  clerk  having  recited  in  his 
order  that  the  constable  had  qualified  with  Seth  Kinchelve  and  James 
M.  Payne,  his  sureties,  the  defense  is  that  the  record  failed  to  show 
that  Seth  Kinchelve  and  J.  H.  Payne  were  accepted  as  the  sureties. 
That  J.  H.  Payne  is  the  party  described  as  J.  M.  Payne  there  can  be 
no  doubt,  and  the  question  as  to  whether  the  defendant,  Payne,  was 
the  real  party  signing  the  bond  should  have  been  submitted  to  the 
jury,  if  any  such  submission  was  necessary  to  fix  his  liability.    It  was 
not  necessary  to  allege  either  fraud  or  mistake,  when  there  is  no  de- 
nial that  the  defendants  are  the  persons  signing  the  bond  as  sureties, 
and  the  mere  omission  of  an  initial,  or  the  insertion  of  the  letter  "M" 
as  the  middle  name,  when  it  should  have  been  the  letter  "H",  docs 
not  invalidate  the  bond. 

Judgment  reversed  and  cause  remanded  for  further  proceedings. 

Lewis  &  Porter,  for  appellant. 

L.  McQuown,  William  Dickinson,  for  appellees. 


William  Settle  v.  W.  T.  Gray,  et  al. 

[Abstract  Kentucky  Law  Reporter,  VoL  1 — 334.] 

Bond  or  Deed  Held  by  Settler. 

Under  the  Act  of  1835,  where  an  actual  settler  upon  land  holds  a 
deed  or  bond  for  title,  a  patent  Issued  to  another  is  void  and  does 
not  authorize  a  recovery  by  the  patentee,  although  the  party  in  pos- 
session may  not  be  able  to  trace  his  title  back  to  the  commonwealth. 

APPEAL  FROM  DAVIESS  CIRCUIT  COURT. 

October  19,  1880. 

Opinion  by  Judge  Pryor  : 

As  to  the  possession  of  the  thirty-one  acres  of  land  in  dispute  it 
seems  that  the  proof  is  equally  balanced,  and  the  patent  issued  to 
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Settle  in  the  year  1837  will  enable  him  to  recover  unless*  the  appel- 
lees have  shown  an  elder  patent,  or  had  acquired  title,  other  than  the 
mere  possession,  prior  to  the  entry  and  patent  by  Settle.    There  is 
much  testimony  showing  that  the  entry  by  Settle  was  within  the  pat- 
ent to  Claypool,  and  if  not  it  does  not  appear  that  the  ancestor  of  the 
appellees  held  a  title  bond  for  the  land  at  the  time  the  appellant  ob- 
tained his  patent.    Under  the  act  of  1835,  where  an  actual  settler 
upon  the  land  holds  a  deed  or  bond  for  title,  a  patent  issued  to  an- 
other is  void,  and  will  not  authorize  a  recovery  by  the  patentee,  al- 
though the  party  in  possession  may  not  be  able  to  trace  his  title  back 
to  the  commonwealth.    While  the  proof  as  to  the  existence  of  the 
bond  is  not  altogether  satisfactory,  we  are  inclined  to  think  that  such 
a  paper  was  executed,  and  that  the  ancestor  of  the  appellees  was  in 
possession  before  the  entry  by  the  appellant  is,  we  think,  established, 
and  therefore  the  judgment  against  the  appellant  was  proper  and  is 
affirmed. 

Leslie  &  Botts,  for  appellant.    Lewis  &  Porter,  for  appellees. 


Thomas  S.  Smith  v.  William  Tieman,  Jr. 
[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 333.] 

Principal  and  Agent. 

The  authority  of  an  agent  to  sell  and  collect  does  not  empower  him 
to  receive  as  payment  a  discharge  from  his  own  indebtedness. 

APPEAL  FROM  CAMPBELL  CHANCERY  COURT. 

October  19,  1880. 

Opinion  by  Judge  Pryor  : 

The  difficulty  in  sustaining  the  judgment  below  arises  from  the 
manner  in  which  it  is  alleged  this  purchase  money  note  was  dis- 
charged or  paid  by  the  appellee.  That  Davidson  was  the  agent  to 
sell  was  clearly  shown ;  but  that  he  had  the  right  to  receive,  in  pay- 
ment for  the  notes,  a  discharge  of  his  own  liabilities  is  not  authorized 
from  any  testimony  in  the  case. 

It  is  shown  here  that  the  agent  who  sold  the  property  was  indebted 
to  the  appellee  for  goods  or  groceries,  and  agreed  that  these  grocer- 
ies should  be  settled  for  in  that  manner.  There  is  no  proof  showing 
any  such  authority.  The  authority  to  sell  and  collect  does  not  em- 
power the  agent  to  receive  as  payment  a  discharge  from  his  own  in- 
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debtedness,  and  in  the  absence  of  such  a  special  authority  such  a  pay- 
ment must  be  disregarded. 

The  judgment  is,  therefore,  reversed  and  cause  remanded  with  di- 
rections to  enforce  the  lien. 

A.  D.  Smalley,  for  appellant.    John  S.  Ducker,  for  appellee. 

[Cited,  Woodruff  v.  Amercian  Road  Mach.  Co.,  23  Ky.  L.  1551,  65  S.  W.  600.] 


William  Evans,  et  al.,  v.  A.  B.  Creal,  Adm'r,  et  al. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 334,  as  Evan  v.  Creal] 

Rights  of  a  Co-Tenant. 

A  co-tenant  has  no  right  to  charge  his  co-tenants  with  improvements 
made  by  him,  certainly  not  when  the  barn  erected  by  him  on  the  land 
had  been  destroyed  by  fire  at  the  time  an  accounting  and  judgment 
settling  the  rights  of  the  parties  was  rendered. 

APPEAL  FROM  LARUE  CIRCUIT  COURT. 

October  19,  1880. 

Opinion  by  Judge  Cofer  : 

The  judgment  setting  aside  Creal's  purchase  established  the  fact 
that,  as  against  the  appellants,  he  had  no  title  to  their  interests  out- 
side of  the  dower  allotted  to  the  widow.  He  was  a  cotenant  with 
them,  and  as  such  had  no  right  to  charge  them  with  improvements, 
certainly  not  unless  the  improvements  remained  on  the  land  when 
the  judgment  settling  the  rights  of  the  parties  was  rendered.  The 
evidence  shows  that  the  barn  built  by  him  has  been  burned  down, 
and  that  the  farm  is  not  in  any  better  condition  now  than  when  he 
took  possession.  Therefore  he  ought  to  account  for  use  and  occupa- 
tion for  as  much  as  a  tenant  could  have  afforded  to  pay  for  rent,  the 
tenant  keeping  up  the  repairs. 

Taking  all  the  evidence  together,  we  think  that  part  of  the  land 
outside  of  the  dower  was  fairly  worth  $30  a  year,  the  tenant  to  keep 
up  the  repairs,  and  that  Creal  should  be  charged  with  that  sum,  and 
should  be  credited  by  the  money  paid  for  taxes  on  the  land  outside 
of  the  dower,  that  is,  with  two-thirds  of  the  taxes  on  the  whole  land. 
As  owner  of  the  dower  he  was  bound  to  pay  the  taxes  on  it 

The  court  did  not  adjudge  to  Creal's  and  Nail's  attorneys  a  lien  on 
appellants'  interest,  and  they  have  no  right  to  complain  that  a  hen 
was  given  the  attorneys  on  the  rest  due. 
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Wherefore  the  judgment  is  reversed,  and  the  cause  remanded  for 
a  judgment  in  conformity  with  this  opinion. 

Wm  H.  Chelf,  S.  H.  Bush,  H.  S.  Johnson,  for  appellants. 
T.  A.  Robertson,  Read  &  Twyman,  for  appellees. 


L.  H.  Corbin  v.  W.  B.  Oldham's  Adm'x. 

* 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 327.] 

Petition  on  Promissory  Note. 

A  plaintiff  who  sues  on  a  promissory  note  must  aver  that  the  de- 
fendant undertook,  agreed  or  promised  to  do  that  which  he  is  sued 
for  failing  to  perform,  or  facts  must  be  alleged  from  which  the  law 
will  imply  a  promise,  which  cannot  be  done  when  the  averment  is  that 
the  defendant  executed  his  note  to  the  plaintiff  of  a  given  date  for  a 
given  amount,  payable  at  a  certain  time. 

Exhibit  With  Petition. 

The  petition  on  a  promissory  note  must  contain  within  its  own  body, 
and  not  merely  by  reference  to  another  paper  or  exhibit,  a  statement 
of  the  facts  constituting  the  cause  of  action.  To  aver  in  such  a  pe- 
tition that  defendant  executed  his  note  to  plaintiff,  without  averring 
a  promise  to  pay,  is  but  pleading  a  conclusion  and  not  a  fact. 

APPEAL  FROM  HENRY  CIRCUIT  COURT. 

October  19,  1880. 

Opinion  by  Judge  Cofer  : 

The  petition  in  this  case  comes  clearly  within  the  rule  laid  down 
in  Huffakcr  v.  Nat.  Bank  of  Monticello,  12  Bush  287.    That  case  an- 
nounced no  new  rule.    In  Hill  v.  Barrett,  14  B.  Mon.  83,  this  court, 
per  Judge  Marshall,  announced  the  rule  that,  under  the  code,  "The 
petition  must  contain  within  its  own  body,  and  not  merely  by  refer- 
ence to  another  paper,  a  statement  of  the  facts  constituting  the  cause 
of  action."    This  conclusion,  was  announced  after  an  elaborate  dis- 
cussion of  the  sections  of  the  code  bearing  upon  the  subject,  and  has 
generally  been  followed  since  that  time.    The  objection  to  the  peti- 
tion in  Burton  v.  White's  Adm'r,  1  Bush  9,  was  that  it  did  not  state 
specifically  when  the  note  fell  due.    It  is  said  in  the  opinion  that  "in 
describing,,  the  note  the  petition  failed  to  state  specifically  when  it 
became  due.    From  this  we  infer  that  the  date  of  the  note  was  given, 
and  that  it  was  stated  in  the  petition  that  it  was  payable  six  months 


768  Kentucky  Opinions.  [October, 

after  date,  and  the  objection  to  it  was  that  it  did  not  also  state  when 
the  note  became  due,  i.  e.,  when  six  months  from  a  given  date  would 
expire.  This  was  mere  matter  of  calculation  from  the  date  given 
on  the  face  of  the  petition,  and  was  therefore  certain  because  ca- 
pable of  being  made  certain  without  looking  beyond  the  four  cor- 
ners of  the  petition. 

Some  expressions  contained  in  the  opinion  seemed  to  support  the 
views  of  counsel,  but  when  this  language  is  read  in  the  light  of  the 
opinion  in  Dodd  v.  King,  I  Met.  430,  which  was  then  being  consid- 
ered, much  of  the  difficulty  suggested  by  a  cursory  reading  of  the 
opinion  in  Burton  v.  White  is  removed.  In  Dodd  v.  King  the  plain- 
tiff declared  upon  notes  payable  to  himself,  but  filed  a  note  payable 
to  another,  and  it  was  held  a  fatal  variance.  In  Burton  v.  White's 
Adm'r,  Dodd  v.  King  was  cited,  and  relied  upon  to  show  that  there 
was  a  variance,  and  in  distinguishing  the  cases  the  court  said,  "Here 
the  omission  to  allege  when  the  note  was  payable  was  supplied  by  the 
note  itself,  as  effectually  as  if  it  had  been  literally  copied  by  the  peti- 
tion as  a  portion  of  its  allegations ;  and  therefore  there  is  no  variance 
and  no  occasion  for  proof  extraneous  or  without  allegation." 

The  only  objection  taken  to  the  petition  in  Totten  v.  Cooke,  2 
Met.  275,  seems  to  have  been  that  the  date  of  the  note  was  not  given; 
but  the  time  when  it  was  payable  was  stated,  and  this  was  held  suffi- 
cient.   Whether  the  petition  contained  a  statement  of  a  promise  or 
understanding  to  pay  does  not  appear,  and  it  is  hardly  probable  that 
so  nice  an  objection  as  that  which  was  argued  would  have  been  re- 
lied upon ;  and  one  so  obvious  and  so  certainly  fatal,  under  the  old 
system  of  pleading,  would  have  been  overlooked  by  either  court  or 
counsel.    The  code  was  certainly  intended  to  liberalize,  but  it  was  as 
certainly  not  intended  to  destroy  the  substance  of  pleading.   That  the 
defendant  undertook,  agreed  or  promised  to  do  that  which  he  is  sued 
for  failing  to  perform,  is  the  very  gist  of  an  action  for  failing  to  per- 
form a  contract ;  and  as  long  as  the  necessity  to  state  the  facts  consti- 
tuting the  plaintiff's '  cause  of  action  remains,   such  undertaking, 
agreement  or  promise  must  be  alleged  in  every  action  for  failing  to 
perform  a  contract,  or  facts  must  be  alleged  from  which  the  law  will 
imply  a  promise,  which  cannot  be  done  when  the  allegation  is  simply 
that  the  defendant  executed  his  note  to  the  plaintiff  of  a  given  date 
for  a  given  amount,  payable  at  a  specified  time. 
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Wherefore  the  judgment  is  reversed  and  the  cause  remanded  for 
further  proper  proceedings. 

Carroll  &  Barbour,  for  appellant. 

Frank  Matthews,  IV.  B.  Moody,  for  appellee. 


August  Heimerdinger  v.  United  Circle,  Daughters  of  Rebecca. 

Michael  Busch  v.  Same. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 332.] 

Power  of  Corporation  to  Loan  Money. 

A  corporation  like  the  United  Circle  Daughters  of  Rebecca,  having 
the  right  to  deal  in  stocks,  bonds  and  mortgages  by  way.  of  invest- 
ment, has  the  right  to  loan  its  money  and  take  notes  secured  by 
personal  endorsement,  and  such  notes  are  binding  upon  those  who 
execute  such  notes. 

APPEALS  FROM  JEFFERSON  COURT  OF  COMMON  PLEAS. 

October  20,  1880. 

Opinion  by  Judge  Pryor  : 

It  is  admitted  by  the  pleadings  that  the  appellants  obtained  the 
money  by  loan  from  the  appellee,  and  that  no  part  of  it  has  been  paid 
by  either  the  principals  or  their  sureties.  The  defense  is  based  on 
the  ground  that  the  corporation  had  no  power  to  loan  money. 

The  corporation  has  the  right  to  deal  in  stocks,  bonds  and  mort- 
gages for  the  purpose  of  securing  their  money  by  way  of  investment, 
and  with  the  right  to  take  a  mortgage  security  and  to  buy  bonds.  A 
liberal  and  proper  construction  of  the  act  ought  not  to  defeat  the  re- 
covery when  they  have  invested  their  money  in  a  loan  by  note  to 
these  appellants  and  their  sureties.  At  common  law  a  bond  was  an 
obligation  in  writing,  under  seal,  binding  the  party  and  his  heirs  to 
pay  a  certain  sum  of  money,  or  binding  the  party  without  naming  the 
heirs ;  and  while  the  heirs  would  not  be  bound  at  common  law  in  the 
latter  case,  still,  the  writing  is  a  bond,  and  we  see  no  reason  why  this 
writing  in  this  case  should  be  held  void,  when  the  instrument  was 
made  in  good  faith  and  by  a  corporation  authorized  to  make  invest- 
ments on  mere  personal  obligations.  No  such  defense  should  be  al- 
lowed. 

Judgment  affirmed. 

S.  Harney,  for  appellants.   William  Reinecke,  for  appellee. 
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Louisville  Tpk.  Co.  v.  William  A.  Shadburne,  et  al 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 325.] 

Construction  of  Contract. 

The  court  in  construing  the  terms  of  a  contract  will  adopt  the  con- 
struction placed  thereon  by  the  parties  for  a  long  period  of  time  after 
its  execution.  A  contract  acquiesced  in  by  the  owner  of  a  stone  quarry 
by  her  permitting  a  turnpike  company  to  take  stone  out  of  it  for  a 
period  of  forty  years,  and  by  paying  for  such  stone  so  taken  out,  the 
turnpike  company  construes  such  contract  as  not  entitling  It  to  take 
the  stone  without  paying  for  it. 

APPEAL  FROM  LOUISVILLE  CHANCERY  COURT. 

October  20,  1880. 

Opinion  by  Judge  Cofer  : 

Whatever  might,  under  other  circumstances,  have  been  a  proper 
construction  of  the  writings  of  1832  and  1833,  we  incline  to  the  opin- 
ion that  the  conduct  of  the  parties  has  given  them  a  construction  that 
supersedes  the  necessity  of  any  construction  by  the  courts. 

It  is  proved  by  one  witness  that  the  company  has  for  a  great  while 
taken  stone  from  one  of  the  quarries,  at  pleasure,  and  that  it  was 
never  permitted  to  take  stone  from  the  other.  The  quarry  it  was 
permitted  to  use  is  spoken  of  as  designated  on  a  map  in  the  case  as 
number  two.  There  is  nothing  in  the  record  to  contradict  that  state- 
ment. 

Not  only  was  the  right  to  use  quarry  number  two  thus  asserted  on 
one  side  and  admitted  on  the  other,  but  Mrs.  Wright,  who  owned 
the  land  and  under  whom  the  appellees  hold  as  volunteers,  recog- 
nized the  right  in  the  company  as  late  as  1874,  just  before  she  made 
partition  of  the  land.  G.  C.  Shadburne  wrote  in  the  letter  signed  by 
Mr.  Barrett  as  follows : 

"In  laying  off  the  lot  which  embraces  the  stone  quarry  that  you 
make  such  allowances  as  are  equitable  growing  out  of  the  contract 
with  the  turnpike  company  made  by  Mr.  Geo.  Doup  in  relation  to  the 
use  of  stone."  Mr.  Shadburne  says  that  the  paper  contained  his 
mother's  (Mrs.  Wright's)  views;  that  it  was  drawn  after  her  ideas 
in  the  matter,  as  he  never  would  have  written  the  paper  at  his  own 
instance.  This  proves  that  she  recognized  the  contract  as  then  sub- 
sisting, and  wished  the  fact  to.  be  considered  in  making  the  contem- 
plated division  so  that  the  child,  to  which  the  lot  embracing  the 
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quarry  should  be  allotted,  should  have  an  equivalent  for  the  incum- 
brance resting  upon  it  on  account  of  the  rights  of  the  turnpike  com- 
pany. That  she  was  then  a  married  woman  does  not  affect  the  force 
of  her  recognition  of  the  contract. 

Nor  does  the  fact  that  the  company  paid  for  the  stone  taken  show 
either  that  it  never  had  a  right  under  the  contract  to  take  it,  or  that 
it  had  abandoned  the  right.  The  parties  have  again  saved  the  court 
the  task  of  construing  the  writing.  By  permitting  the  company  to 
enter  at  pleasure  and  take  stone,  and  by  the  recognition  of  the  con- 
tract by  Mrs.  Wright  in  1874,  forty-one  years  after  it  was  made, 
the  right  to  the  stone  is  established,  and  by  paying  for  the  stone 
taken  the  company  has  construed  the  contract  as  not  entitling  it  to 
take  the  stone  without  paying  for  it. 

That  the  road  heretofore  used  to  get  from  the  turnpike  runs  over 
a  lot  on  which  there  is  no  quarry  does  not  affect  the  right  of  the  com- 
pany to  a  way  over  it.    The  right  to  take  the  stone  necessarily  im- 
plies a  right  to  pass  over  any  land  then  belonging  to  George  Doup 
which  lies  between  the  turnpike  and  the  quarry,  and  the  person  now 
holding  the  land  under  Mrs.  Wright  took  it  subject  to  that  easement. 
It  does  not  appear  that  any  route  to  the  quarry  has  been  desig- 
nated by  agreement  between  the  parties,  or  that  any  has  been  so 
long  or  constantly  used  as  to  entitle  the  company  to  approach  the 
quarry  by  any  particular  route ;  and  unless  they  agree  on  a  route  it 
will  be  competent  for  the  chancellor  to  designate  it,  having  due  re- 
gard to  the  rights  and  convenience  of  the  parties  respectively. 

Neither  lapse  of  time  nor  the  statute  of  limitations  is  available  as 
a  defense.  The  easement  was  continuously  enjoyed  up  to  the  death 
of  Mrs.  Wright,  and  is  no  more  affected  by  the  lapse  of  time  than  if 
the  contract  had  been  made  at  the  date  at  which  the  right  to  enjoy 
the  easement  was  first  denied. 

Judgment  reversed  and  cause  remanded  for  a  judgment  in  con- 
formity to  this  opinion,  and  for  such  further  proceedings,  if  any,  as 
may  be  necessary  to  settle  the  rights  of  the  parties  according  to  the 
principles  herein  announced. 
James  Speed,  Thomas  Speed,  for  appellant 
L.  McQuown,  Elliott  &  Atchison,  for  appellees. 

[Cited,  Kamer  v.  Bryant,  103  Ky.  723,  20  Ky.  L.  340,  46  S.  W.  14.] 
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Charles  Mornan  v.  James  H.  Winston. 
[Abstract  Kentucky  Law  Reporter,  VoL  1 — 330.] 

Distress  Warrant  for  Rent. 

The  landlord  may  hare  a  distress  warrant  for  rent  dne  him,  and 
the  fact  that  the  tenant  holds  a  valid  claim  for  work  and  labor  done 
for  the  landlord  prior  to  the  landlord's  beginning  his  suit  will  not 
preclude  him  from  recovering  the  amount  due  for  rent  when  the  ten- 
ant fails  to  plead  the  claim  due  him  by  way  of  set-off. 

Set-Off  or  Independent  Action. 

A  tenant  against  whom  a  distress  warrant  is  issued  for  rent,  who 
holds  a  claim  against  the  landlord  not  growing  out  of  or  connected 
with  the  rent,  may  plead  his  claim  as  a  set-off.  In  a  separate  action 
by  the  tenant  against  the  landlord  for  seizing  his  property  under  a 
distress  warrant  and  sacrificing  it  in  an  effort  to  collect,  the  landlord 
is  a  competent  witness  to  establish  the  amount  of  rent  due,  and  It  is 
error  to  exclude  his  testimony. 

APPEAL  PROM  CAMPBELL  CIRCUIT  COURT. 

October  20,  1880. 

Opinion  by  Judge  Pryor  : 

On  the  2d  of  August,  1875,  the  appellant  sued  out  a  distress  war- 
rant against  the  appellee,  Winston,  for  $40.25,  amount  of  rent  alleged 
to  be  due.    The  personal  property  of  the  appellee  was  sold,  and  as 
he  alleges  sacrificed,  in  the  effort  on  the  part  of  the  appellant  to  make 
his  alleged  claim.    The  appellant  knew  he  was  not  indebted  to  him 
in  a  sum  exceeding  twenty  dollars,  and  with  this  knowledge  had  his 
property  wrongfully  seized  and  sold  for  twice  that  amount.    During 
the  progress  of  the  trial  the  appellant  (the  landlord)  offered  himself 
as  a  witness  for  the  purpose  of  establishing  the  amount  of  rent  due, 
and  his  testimony  was  excluded  on  the  ground  that  on  the  5th  of 
August,  two  days  after  the  issuing  of  the  distress  warrant,  the  ten- 
ant had  instituted  an  action  against  the  landlord  on  an  account  for 
work,  labor  and  material  furnished  the  latter  by  the  tenant,  and  ask- 
ing a  judgment  for  a  much  larger  amount  than  the  claim  for  rent. 
On  the  trial  of  that  case  there  was  a  judgment  for  the  tenant,  and 
the  account  made  the  basis  of  that  action  antedating  the  day  on 
which  the  distress  warrant  was  issued,  the  court  held  that  no  claim 
for  rent  existed,  or  that  the  landlord  was  in  no  danger  of  losing  his 
rent. 

This  is  not  an  attachment,  but  the  ordinary  mode  of  recovering 
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rent  on  the  failure  of  the  tenant  to  pay.  While  the  tenant  might 
have  defeated  the  recovery  by  pleading  the  claim  due  him  as  a  set- 
off he  was  not  compelled  to  make  such  a  defense,  and  having  re- 
sorted to  his  action  at  law,  we  see  nothing  to  prevent  the  landlord 
from  instituting  proceedings  for  the  recovery  of  the  rent.  The  sev- 
eral liabilities  had  no  connection  the  one  with  the  other,  and  the  fact 
of  the  indebtedness  by  the  landlord,  growing  out  of  a  transaction 
having  no  connection  whatever  with  the  demand  for  rent,  did  not 
preclude  the  latter  from  recovering  the  amount  due  for  the  rent.  Sup- 
pose the  tenant  held  a  mortgage  executed  by  the  landlord  to  secure 
the  tenant's  claim  on  the  idea  that  the  land  w.-a3  leased  to  the  tenant ; 
this  would  not  operate  as  a  bar  to  the  recovery  of  the  rent  due,  or 
prevent  its  collection  unless  pleaded  by  way  of  set-off.  It  is  not  con- 
tended that  the  materials  furnished  by  the  tenant  was  in  discharge  of 
the  rent  by  any  agreement  of  the  parties,  express  or  implied,  but  as 
there  were  mutual  subsisting  claims  at  the  time  the  rent  became  due 
or  the  distress  warrant  issued,  the  landlord  is  without  remedy.  The 
indebtedness  by  the  landlord  to  the  tenant  shed  no  light  on  the  issue 
raised  in  the  action  of  tort  for  the  alleged  wrongful  seizure  and  sale 
of  the  tenant's  property,  and  therefore  the  appellant  should  have 
been  allowed  to  prove  whether  the  rent  had  been  paid. 

The  instruction  that  the  appellee  was  entitled  to  double  damages, 
etc.,  was  erroneous.    This  is  no  proceeding  under  the  statute. 

Judgment  reversed  and  cause  remanded  for  further  proceedings 
consistent  with  this  opinion. 

E.  W.  Hawkins,  for  appellant.    Barry  &  Hounshell,  for  appellee. 

[Cited,  Earner  v.  Bryant,  103  Ky.  723,  20  Ky.  L.  340,  46  S.  W.  14.] 


John  Cline  v.  John  N.  Fallis,  et  al. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1—325.]  . 

Weighing  Evidence  in  Case  of  Conflict. 

In  case  of  irreconcilable  conflict  in  the  evidence  of  the  parties  to 
an  absolute  deed  claimed  to  have  been  a  mortgage,  the  court  will  take 
as  true  the  party's  evidence  which  is  consistent  with  the  motives  that 
ordinarily  control  the  action  of  persons  alive  to  their  own  interests, 
and  will  hold  as  false  the  party's  evidence  showing  a  course  pursued 
which  is  inconsistent  with  the  motives  ordinarily  controlling  the  ac- 
tion of  parties  to  a  business  transaction. 
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APPEAL  FROM  CAMPBELL  CHANCERY  COURT. 

October  20,  1880. 

Opinion  by  Judge  Cofer  : 

The  sole  question  in  this  case  is  whether  there  was  such  an  agree- 
ment between  the  appellant  and  the  appellees  that  they  occupy  the 
relation  of  mortgagee  and  mortgagors.  Upon  the  face  of  the  deeds 
and  lease  the  appellant  appears  to  be  the  absolute  owner  of  the  prop- 
erty, and  the  appellees  to  have  been  conditional  purchasers.  But  the 
appellees  claim  to  have  shown  that  the  relation  of  mortgagors  and 
mortgagee  existed. 

Fallis  testifies  that  he  went  to  see  Cline  on  the  4th  of  December, 
1872,  and  that  Cline  agreed  to  furnish  him  the  money  to  pay  Timber- 
lake  if  he  (Fallis)  would  have  his  wife  join  in  making  or  consenting 
to  the  master  commissioner  making  a  deed  to  the  property,  with  the 
express  understanding  that  Fallis  should  have  the  privilege  of  re- 
deeming the  property  at  any  time  as  expressed  in  the  lease  of  die  5th 
of  December. 

Cline  says  no  such  interview  ever  took  place,  and  says,  moreover, 
that  he  never  saw  Fallis  until  the  next  day  when  he  was  introduced 
to  him  in  Smalley's  office,  and  Smalley  testifies  that  he  introduced 
Fallis  to  Cline  at  the  former's  request.    Cline  also  says  he  never  had 
any  agreement  with  Fallis  and  wife.    When  asked  how  he  came  to 
make  the  lease  he  answered  that  Smalley,  who  was  acting  for  Fallis 
and  wife,  made  the  proposition  to  him  to  give  a  lease  to  them,  which 
he  agreed  to  do,  and  the  terms  were  satisfactory,  and  that  the  reason 
he  gave  the  lease  was  that  they  offered  him  a  good  rent.    But  he  no- 
where states  how  he  came  to  give  them  the  privilege  of  purchasing 
as  expressed  in  the  lease,  and  as  he  disclaims  having  made  any  agree- 
ment at  all  with  "Fallis  and  wife  the  inference  from  his  statement  is 
that  he  agreed  with  Smalley  to  make  the  lease,  and  that  he  also 
agreed  with  him  in  regard  to  the  privilege  to  purchase,  though  he 
does  not  in  terms  say  so. 

Smalley,  when  questioned  on  this  subject,  says  Fallis  called  upon 
him  before  the  contract  with  Timberlake  was  completed,  and  desired, 
in  case  Cline  took  the  property,  that  some  arrangement  be  made  with 
him  by  which  they  (Fallis  and  wife)  could  occupy  the  house  for  an 
agreed  rent ;  that  he  made  inquiry  of  Cline,  who  said  he  was  willing 
they  should  have  it  if  they  could  agree  on  the  rent  to  be  paid;  that 
the  next  he  knew  of  the  matter  of  rent  Hawkins  and  Fallis  showed 
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him  a  lease  that  Hawkins  had  written,  containing  the  same  stipula- 
tions as  are  contained  in  the  lease  that  was  executed ;  that  he  showed 
the  lease  to  Cline,  who  said  if  they  were  willing  and  desired  to  rent 
on  the  terms  stipulated  in  the  lease,  they  could  have  it.  He  also  says 
he  copied  the  lease  as  written  by  Hawkins,  and  the  copy  made  by 
him  we  infer  was  the  paper  that  was  finally  signed  as  showing  the 
terms  of  the  lease. 

Neither  Cline  nor  Smalley  speaks  of  any  negotiations  between 
them  concerning  the  stipulations  in  regard  to  the  repurchase  of  the 
property ;  nor  does  Smalley  nor  any  one  else  speak  of  a  desire  on  the 
part  of  Fallis  and  wife,  or  of  Cline,  that  any  such  stipulations  should 
be  inserted.  Aside  from  the  testimony  of  Fallis,  there  is  not  a  word 
in  the  evidence  to  show  how  these  stipulations  came  to  be  inserted. 
The  evidence  shows  that  Cline  regarded  the  property  as  cheap  at  the 
price  he  was  paying  Timberlake  for  it ;  he  says  he  dealt  only  with 
Timberlake,  that  he  had  nothing  whatever  to  do  with  Fallis  and 
wife,  and  does  not  attempt  to  account  in  any  way  for  the  extraordi- 
nary manner  in  which  he  dealt  with  them  when  he  came  to  make  the 
lease. 

According  to  his  account  and  his  theory  of  the  case,  he  was  under 
no  .obligations  to  give  such  terms,  and  was  only  renting  to  them  be- 
cause they  agreed  to  pay  a  good  rent.  He  was  the  absolute  owner 
under  his  purchase  from  Timberlake  of  property  worth  more  than 
he  agreed  to  pay  for  it,  and  which  he  had  purchased  because  it  was 
cheaper;  and  without  any  obligation  to  do  so  he  gives  Fallis  and 
wife  the  option  to  purchase  the  property  at  any  time  in  two  years  at 
the  price  he  had  paid  for  it  in  cash.  It  also  appears,  if  his  theory  is 
right,  that  Fallis  and  wife  caused  a  lease  to  be  written  embracing  the 
privilege  to  purchase,  and  sent  it  to  him  without  a  word  of  previous 
negotiation  with  him  upon  that  subject,  and  he  consented  to  execute 
the  lease  without  a  word  of  comment  or  of  subsequent  negotiation ; 
for  it  nowhere  appears,  except  in  Fallis'  testimony,  that  one  word 
had  passed  between  Cline  and  Fallis  and  wife,  or  between  Cline  and 
Smalley,  as  their  agent,  about  the  purchase  until  the  written  lease 
giving  that  privilege. was  presented  to  him  by  Smalley.  Men  do  not 
usually  so  act  without  some  obligation  to  do  so. 

At  the  time  Cline  agreed  with  Timberlake  the  sale  had  not  been 
confirmed ;  nor  had  it  been  confirmed  prior  to  the  day  on  which  the 
deed  from  Fallis  and  wife  to  Cline  and  the  lease  to  them  were  exe- 
cuted.   The  property  had  been  sold  for  one-fourth  the  original  pur- 
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chase  money,  and  it  was  natural  that  they  should  be  seeking  some 
one  to  make  them  a  loan.    The  security  was  ample,  and  the  obliga- 
tion imposed  upon  them  by  the  lease  was  a  large  interest  on  the  in- 
vestment, and  offered  just  such  an  opportunity  as  one  having  money 
to  loan  would  be  likely  to  embrace.    Unless  Fallis  and  wife  were  in 
some  way  interested  in  securing  the  execution  of  the  contract  be- 
tween Cline  and  Timberlake,  it  is  difficult  to  understand  why  they 
should  put  themselves  to  the  trouble  to  make  a  deed  in  order  to  make 
sure  that  Cline  should  acquire  an  undoubted  title.    It  is  not  claimed 
that  they  executed  the  deed  in  order  to  secure  the  privilege  of  re- 
purchasing.   According  to  Cline's  theory  he  was  under  no  obligatioL 
to  allow  them  that  privilege.    He  did  that  without  obligation  or  mo- 
tive, and  without  ever  having  been  asked  to  do  so  until  the  lease  con- 
taining these  stipulations  was  handed  to  him  by  Smalley. 

We  think  the  far  more  reasonable  conclusion  is  that  the  facts  are 
as  stated  by  Fallis.  His  statement  is  consistent  with  the  conduct  of 
the  parties,  and  is  under  the  circumstances  the  more  reasonable. 
The  readiness  with  which  Cline  appears,  from  Smalley's  statement, 
to  have  assented  to  the  terms  of  the  lease,  shows  that  he  had  heard 
of  them  before.  He  does  not  appear  to  have  heard  of  them  previ- 
ously from  Smalley,  for  neither  of  them  speak  of  any  such  terms 
ever  having  been  discussed  between  them.  If  Fallis*  statement  be 
true  the  conduct  of  all  the  parties  is  consistent  with  the  motives  that 
ordinarily  control  the  action  of  persons  alive  to  their  own  interests. 

Upon  the  opposite  theory  the  conduct  of  all  the  parties  is  different 
from  what  might  have  been  expected  under  the  circumstances.    Fal- 
lis and  wife  were  not  likely  to  make  a  deed  in  which  they  had  no  in- 
terest, from  which  they  were  to  derive  no  benefit,  and  which  they 
were  under  no  obligation,  legal  or  moral,  to  make ;  and  on  the  other 
hand  it  is  quite  as  unlikely  that  Cline  would  have  made  the  stipula- 
tions contained  in  the  lease  if,  as  he  claims,  he  had  no  dealings  with 
them,  and  was  therefore  under  no  obligation  to  do  so.    We,  there- 
fore, after  a  careful  examination  of  all  the  evidence,  conclude  that 
the  agreement  testified  to  by  Fallis  was  made,  and  that  he,  at  least, 
and  Mrs.  Fallis'  property,  or  what  had  been  and  was  her  property 
when  the  agreement  was  made,  became  liable  to  reimburse  the  money 
paid  for  them  to  Timberlake,  and  that  the  relation  of  debtor  and 
creditor  was  thus  established,  and  the  deeds  and  lease  were  properly 
held,  on  the  oral  evidence,  to  operate  as  a  mortgage. 

The  counterclaim  set  up  in  the  amended  petition  was  not  germane 
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to  the  original  petition,  and  the  order  requiring  the  appellees  to  elect 
was  proper.  Nor  was  there  any  error  in  refusing  a  credit  for  the 
note  or  due  bill  of  Fallis  which  is  unpaid.  The  appellees  come  in  to 
ask  the  aid  of  a  court  of  equity,  and  they  must  do  equity.  They  can- 
not ask  equity  for  themselves,  and  in  the  same  matter  ask  to  have 
strict  law,  and  doubtful  law  at  that,  applied  to  their  adversary. 

Judgment  affirmed  on  original  and  cross-appeal. 

Z7.  JMm  Webster,  William  Lindsay,  for  appellant. 

7.  R.  Hallam,  for  appellees. 


P.  S.  Netherland,  et  al.,  v.  Robert  Calvin. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 326.] 

Suit  to  Set  Aside  Conveyance. 

In  a  suit  to  set  aside  a  deed  the  court  may  consider  the  lapse  of 
time  intervening  between  the  date  of  the  deed  and  the  beginning  of 
the  suit  as  a  circumstance  showing  to  some  extent  the  good  .faith  of 
the  transaction  or  the  lack  of  good  faith. 

Recording  a  Deed. 

Where  a  grantee  gives  to  the  deputy  clerk  his  deed  for  record,  and 
pays  to  such  deputy  money  sufficient  to  pay  the  tax  against  said  real 
estate  and  the  cost  of  recording  it,  and  the  deed,  when  found,  is  in 
the  clerk's  office,  the  neglect  of  the  clerk  to  endorse  upon  the  deed, 
when  the  tax  has  been  actually  paid,  will  not  destroy  the  legal  effect 
of  the  conveyance,  and  the  grantee  may  show  by  evidence  that  said 
taxes  were  paid  and  not  endorsed  on  the  deed. 

Dower. 

In  order  to  pass  title  of  a  married  woman,  or  to  make  a  conveyance 
evidence  against  her,  under  the  Act  of  March  9,  1854,  it  was  required 
that  the  clerk  before  whom  she  acknowledged  the  deed  should  write 
out  and  sign  the  certificate,  setting  forth  therein  the  facts,  including 
the  endorsement  made  thereon,  and  record  the  same  within  the  proper 
time;  and  where  no  certificate  is  made  by  the  clerk  as  appears  on 
the  face  of  the  deed  such  a  conveyance  will  not  divest  her  of  title. 

APPEAL  FROM  TAYLOR  CIRCUIT  COURT. 

October  21,  1880. 

Opinion  by  Judge  Pryor  : 

The  testimony  in  this  case  leaves  but  little  room  to  question  the 
transactions  between  the  father  and  son  resulting  in  the  execution 
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of  the  conveyance  under  which  the  appellee  claims.    The  lapse  of 
time  intervening  between  the  date  of  the  conveyance  and  the  institu- 
tion of  the  present  action  to  set  it  aside  conduces  strongly  to  show 
that  the  creditors  of  the  son  regarded  the  conveyance  as  made  in 
good  faith  and  with  no  intention  to  defraud.    The  appellants  were 
living  where  every  opportunity  was  afforded  them  to  investigate  the 
questions  now  raised ;  and  with  notice  that  the  title  had  passed  to  the 
father  from  the  son,  they  have  been  a  long  time  asserting  their  rights 
as  creditors  on  account  of  the  alleged  fraudulent  transaction.  Nearly 
nine  years  have  elapsed  since  the  deed  was  made,  and  the  reason 
assigned  by  the  appellant  or  some  member  of  the  firm  for  not  mak- 
ing the  judgment  was  that  a  conveyance  had  been  made  to  the  ap- 
pellee ;  and  when  the  latter  in  a  deposition,  stamped  with  an  honesty 
of  purpose  in  the  detail  of  the  business  relations  between  his  son  and 
himself,  leaves  us  no  room  to  doubt  the  fairness  of  the  transaction, 
the  chancellor  acted  properly  in  declining  to  disturb  the  deed  upon 
the  ground  of  fraud  or  want  of  consideration. 

That  the  deed  was  acknowledged  by  the  husband  and  wife  is  not 
controverted,  or  if  so,  the  proof  is  entirely  satisfactory  on  that  point. 
It  is  maintained,  however,  that  the  deed  was  never  recorded  nor 
lodged  for  record,  and  upon  this  ground,  as  to  creditors,  it  is  claimed, 
should  be  disregarded.     The  deed  was  recorded  on  the  14th  of 
March,  1878,  and  the  tax  paid  about  that  time,  and  executed  nearly 
ten  years  prior  to  the  date  of  its  record.    It  is  shown,  however,  by 
the  appellees,  .that  at  the  date  of  the  deed  and  at  the  time  it  was  ac- 
knowledged he  gave  the  deputy  clerk  taking  the  acknowledgment  the 
money  for  tax  and  cost  of  recording  it,  and'  the  deed,  when  found, 
was  in  the  county  clerk's  office.    While  the  statute  provides  that  a 
deed  shall  not  be  regarded  as  lodged  for  record  until  the  tax  is  paid, 
it  does  not  provide  the  manner  in  which  proof  may  be  made,  when 
the  payment  of  the  tax  is  placed  in  issue.    The  usual  mode  of  evi- 
dencing its  payment  is  by  an  indorsement  on  the  deed,  but  the  ab- 
sence of  this  endorsement  will  not  preclude  the  grantee  from  show- 
ing, by  the  clerk  or  others,  the  payment  of  the  tax.    The  neglect  of 
the  clerk  to  make  such  endorsement  when  the  tax  has  been  actually 
paid  should  not  be  permitted  to  destroy  the  legal  effect  of  the  con- 
veyance. 

The  payment  of  the  tax  the  second  time  by  Wood  was  unknown  to 
appellee,  and  was  paid  under  the  impression  or  with  a  knowledge  of 
the  fact  that  the  then  clerk  would  not  record  the  deed  without  the 
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tax.  AVe  think  it  is  shown  that  the  conveyance  was  properly  lodged 
for  record,  and  in  addition  that  the  appellant  knew  of  the  convey- 
ance. Slight  proof  connected  with  the  lapse  of  time  and  their  facili- 
ties for  ascertaining  the  business  transactions  of  the  parties  would 
authorize  the  conclusion  as  to  knowledge  on  their  part,  and  the  exe- 
cution of  the  conveyance,  the  validity  of  which  is  for  the  first  time 
asserted  by  them  in  this  action,  a  period  of  nearly  nine  years  from  its 
execution. 

The  claim  of  the  son's  wife  to  dower  presents  a  question  of  more 
difficulty.    She  acknowledged  it  before  the  deputy  clerk,  who  made 
a  memorandum  of  that  fact  in  September,  1869.    This  certificate  or 
memorandum  has  never  been  recorded  or  made  part  of  the  certifi- 
cate by  the  clerk  of  the  court  evidencing  the  acknowledgment  by  the 
parties.    In  order  to  pass  the  title  of  the  feme,  or  to  make  the  con- 
veyance evidence  against  her,  it  was  required  by  the  Act  of  March  9, 
1854,  that  the  clerk  shall  write  out  and  sign  the  certificate,  setting 
forth  in  such  certificate  the  facts,  including  the  endorsement,  and 
thereupon  the  deed  shall  be  as  good  and  effectual  as  if,  etc.    This 
has  not  been  done  in  the  present  case,  although  if  properly  certified 
and  lodged  for  record  within  the  proper  time  it  would  pass  the  title 
of  the  feme.    In  this  case  no  certificate  has  been  made,  as  appears  on 
the  face  of  the  paper,  that  would  make  the  conveyance  operate  to  di- 
vest her  of  title.    The  original  conveyance,  having  been  offered  in 
evidence,  cannot  affect  her  rights,  when  at  the  same  time  it  appears 
that  she  was  a  feme  covert  when  the  paper  was  executed  and  deliv- 
ered. 

It  is  urged,  however,  that,  the  wife  becoming  discovert  after  the 
execution  and  delivery  of  the  deed,  this  removes  all  obstacles  in  the 
way  of  the  title.  This  position,  we  think,  is  not  tenable.  It  is  the 
status  of  the  party  at  the  time  the  conveyance  was  made  that  must 
determine  the  rights  of  the  parties,  unless  when  the  disability  has 
been  removed  the  feme  has  in  some  way  cured  the  defects  in  the  title. 
Nor  can  the  certificate  be  amended  on  the  return  of  the  cause,  as 
the  deed,  with  a  proper  certificate  upon  it,  must  have  been  recorded 
or  lodged  for  record  within  the  proper  time  so  as  to  affect  the  rights 
of  the  married  woman.  Mrs.  Drabbell  is  therefore  entitled  to  dower. 
The  conveyance  is  of  all  the  right,  title  and  interest  in  and  to  the 
real  estate  of  every  kind  which  Harkness  owned  at  the  time  of  his 
death.  It  was  not  what  Calvin  inherited,  but  all  that  he  owned  at  the 
time  of  the  conveyance. 
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The  judgment  below  is  affirmed  as  to  Netherland,  and  the  appellee 
may  have  his  execution  for  costs  against  him,  and  is  reversed  as  to 
Drabbell  and  wife,  and  they  have  their  costs  against  appellee,  and 
cause  remanded  for  further  proper  proceedings. 

/.  R.  Robinson,  R.  S.  Montague,  for  appellants. 

William  Lindsay,  James  M.  Wood,  for  appellees. 


R.  Gudgell  v.  Bath  County  Court. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 336.    Reported  in  full  in 

8  Ky.  L.  677.] 

Compensation  of  County  Attorneys. 

A  county  attorney  is  entitled  to  a  reasonable  salary  out  of  the  county 
levy,  but  as  to  the  amount  thereof  the  court  of  claims  must  judge,  sub- 
ject to  the  right  of  appeal  to  the  circuit  or  to  the  common  pleas  court 
when  the  claim  is  for  $20  or  more,  and  such  a  case  is  triable  de  noro 
by  such  appellate  court. 

APPEAL  FROM  BATH  COURT  OP  COMMON  PLEAS. 

October  21,  1880. 

Opinion  by  Judge  Hargis: 

"He  (the  county  attorney)  shall  be  allowed  annually,  at  the  court 
of  claims,  a  reasonable  salary  out  of  the  county  levy."  Section  8, 
Art.  3,  Chap.  5,  General  Statutes. 

This  is  the  provision  for  the  payment  of  county  attorneys  for  their 
official  services.  The  law  has  fixed  the  fact  that  the  attorney  shall 
have  an  annual  salary,  but  as  to  the  amount  thereof  the  court  of 
claims  is  the  judge,  governed  by  the  requirement  that  the  sum  shall 
be  reasonable.  The  court  has  no  discretion  about  the  matter,  except 
as  to  the  amount,  and  that  limited  within  reasonable  bounds. 

The  court  of  claims,  on  motion  of  appellant  for  a  reasonable  salary 
out  of  the  county  levy  for  one  year's  services  as  county  attorney,  al- 
lowed him  the  sum  of  $150,  to  which  he  objected  and  excepted,  and 
prosecuted  an  appeal  to  the  Bath  Court  of  Common  Pleas,  which 
court  dismissed  his  appeal  because  he  had  not  demanded  from  the 
court  of  claims  a  specific  sum  or  amount  for  his  salary. 

By  Sec.  n,  Art.  3,  Chap.  27,  Gen.  Stat.,  it  is  provided  that  any 
person  presenting  a  claim  for  allowance  before  a  county  court  of 
levy  and  claims  for  twenty  dollars  or  upward  shall  have  the  right  to 
appeal  to  the  circuit  court  from  the  judgment  or  order  of  said  court 
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rejecting  said  claim,  or  any  part  thereof,  as  appeals  are  now  taken 
from  judgments  of  the  quarterly  court. 

This  law  authorizes  the  circuit  court  (the  common  pleas  court 
having-  the  same  jurisdiction)  to  hear  the  case  de  novo  on  appeal.  It 
seems  to  us  that  the  spirit  and  intent  of  the  statute,  supra,  is  that 
where  the  law  directs  that  a  reasonable  sum  shall  be  allowed  as  a 
salary  to  a  public  officer  for  his  official  services,  the  presentation  of 
such  claim,  with  the  facts  showing  it  to  be  of  the  class  provided  for 
by  law,  and  asking  the  court  to  make  the  reasonable  allowance,  with- 
out fixing  the  amount  in  the  claim,  is  sufficient  to  authorize  an  ap- 
peal, provided  the  service  so  claimed  to  have  been  rendered  is  in 
value  twenty  dollars  or  upward. 

There  is  no  difficulty  in  ascertaining  the  fact  whether  the  services 
constituting  the  claim  were  of  the  value  of  twenty  dollars  or  up- 
ward. If  the  proof  should  show  that  a  reasonable  sum  was  less 
than  twenty  dollars,  or  the  sum  allowed,  then  a  dismissal  of  the  ap- 
peal would  be  proper. 

Wherefore  the  judgment  is  reversed  and  cause  remanded  for  fur- 
ther proceedings  not  inconsistent  with  this  opinion. 

Chief  Justice  Cofer  dissenting. 

R.  &  IV.  S.  Gudgell,  for  appellant.    J.  S.  Hurt,  for  appellee. 

(Cited,  City  of  Newport  v.  Berry,  80  Ky.  354,  4  Ky.  L.  185;   Ohio  County 

Court  v.  Newton,  79  Ky.  267.] 


C.  W.  Robinson  v.  W.  J.  Amann. 
[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 326.] 

for  a  New  Trial. 

Where  a  plaintiff  and  his  attorney,  both  believed  that  their  cause 
would  not  be  reached  for  trial  on  a  certain  day  when  it  was  assigned 
for  trial,  were  absent  when  the  case  was  tried  and  a  verdict  rendered 
for  the  defendant  before  a  motion  for  a  new  trial  can  be  allowed,  such 
plaintiff  must  make  it  to  appear  that  the  absence  of  himself  and  coun- 
sel was  caused  by  an  unavoidable  casualty  or  misfortune,  and  facts 
showing  that  the  result  of  the  trial  would  have  been  different  if  him- 
self and  counsel  had  been  present. 

appeal  prom  Mccracken  circuit  court. 

October  21,  1880. 

Opinion  by  Judge  Hines  : 

Appellant  and  his  counsel,  believing  that  the  cause  would  not  be 
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reached  for  trial,  were  both  absent  from  the  court  when  the  answer 
was  filed,  and  the  case  tried  and  verdict  rendered  for  appellee.  On 
the  day  following  a  motion  for  a  new  trial,  upon  the  ground  of  sur- 
prise, was  made  and  overruled.  There  appears  to  us  to  be  two  rea- 
sons why  the  judgment  should  not  be  disturbed. 

First :  The  absence  of  appellant  and  his  counsel  does  not  appear 
to  have  been  caused  by  any  unavoidable  casualty  or  misfortune;  and, 
Second:  There  is  nothing  to  indicate  that  the  result  would  or 
should  have  been  different  if  counsel  or  the  client  had  been  present 
The  affirmative  matter  in  the  answer,  when  uncontroverted  by  reply, 
entitled  appellee  to  a  verdict.  Appellant  tendered  no  reply  on  his 
motion  for  a  new  trial,  nor  is  it  in  any  way  intimated  that  he  could 
have  truthfully  controverted  the  matters  set  up  in  the  answer.  Lan- 
drum  v.  Farmer,  7  Bush  46 ;  Yancey  v.  Downer,  5  Litt.  8 ;  Embry  v. 
Devinney,  8  Dana  202. 

Judgment  affirmed. 

W.  G.  Bullitt,  Henry  Barnett,  for  appellant. 

J.  W.  Bloomheld,  for  appellee. 


William  H.  Beazley  v.  A.  J.  Mershan. 

[Abstract  Kentucky  Law  Reporter,  VoL  1 — 333.] 

Sale  in  Gross  and  not  by  the  Acre. 

Where  a  mortgage  covered  an  entire  traot  of  land  supposed  to  em- 
brace two  hundred  sixty-seven  acres,  and  is  ordered  sold  in  foreclos- 
ure and  offered,  but  no  person  offered  to  pay  the  debt  for  any  less  num- 
ber of  acres,  and  the  land  was  cried  off  to  the  plaintiff  upon  his  offer  to 
take  the  land  for  his  judgment  and  costs,  and  the  sale  is  confirmed, 
this  is  conclusive  that  it  was  in  gross  and  not  by  the  acre. 

APPEAL  FROM  GARRARD  CIRCUIT  COURT. 

October  21,  1880. 

Opinion  by  Judge  Cofer  : 

The  mortgage  was  of  the  entire  tract  of  land  "supposed  to  em- 
brace two  hundred  and  sixty-seven  acres",  and  the  judgment  was  to 
sell  "the  tract  of  land  mentioned  and  described  in  the  mortgage  ex- 
hibited, and  all  the  right,  title  and  interest  therein  of  both  the  de- 
fendants." The  commissioner  reported  that  no  one  offering  to  pay 
the  judgment  for  less  than  the  whole  tract,  "the  plaintiff,  A.  J.  Mer- 
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shan9  then  offered  and  bid  to  take  the  land  for  his  judgment  and 
costs",  and  no  person  offering  to  "pay  the  debt  for  any  less  number 
of  acres,  the  land  was  cried  off  to  the  plaintiff." 

Xhe  sale  was  reported  to  the  court  and  confirmed  without  excep- 
tions or  objections.  Sale  was  directed  to  be  made  of  the  whole  tract, 
or  so  much  of  it  as  was  necessary  to  pay  the  debt,  and  he  did  sell  it 
for  the  debt  and  costs,  and  that  report,  having  been  confirmed,  is 
conclusive  that  the  sale  was  in  gross  and  not  by  the  acre,  and  the 
judgment  must  be  affirmed. 

R.  M.  &  W.  O.  Bradley,  for  appellant. 

Wm  D.  Hopper,  for  appellee. 


A.  Campbell's  Committee  v.  Henry  Bullock. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 333.] 

Sale  of  Store  by  a  Committee. 

While  some  of  the  acts  of  a  committee  in  the  sale  of  a  stock  of  goods 
were  not  authorized  by  law,  but  such  a  sale  was  honest  and  greatly 
to  the  advantage  of  the  estate,  and  no  injury  was  sustained  by  such 
sale,  no  objections  made  by  the  committee's  successor,  and  no  suit 
brought  for  conversion  or  for  the  recovery  of  the  goods,  such  sale  is 
ratified. 

APPEAL  FROM  PENDLETON  CHANCERY  COURT. 

October  21,  1880. 

Opinion  by  Judge  Cofer  : 

While  many  of  the  acts  of  the  appellee  as  committee  for  A.  Camp- 
bell were  not  authorized  by  law,  there  can  be  no  doubt  but  that  he 
acted  in  the  utmost  good  faith,  and  it  is  equally  clear  that  his  suc- 
cessor has  failed  to  show  that  any  injury  was  sustained  in  conse- 
quence of  what  he  did. 

That  the  miscellaneous  and  ill-conditioned  stock  of  goods  could 
not  have  been  sold  at  public  sale  for  as  much  as  the  appellee  sold  it 
for  we  entertain  no  doubt.  The  appellant  did  not  ask  the  court  to 
declare  the  sale  invalid,  nor  to  permit  him  to  sue  for  the  recovery  of 
the  goods  or  for  damages  for  their  conversion,  but  by  the  course  he 
has  taken  has  ratified  the  sale ;  and  as  he  has  failed  to  show  that  any 
injury  resulted  to  the  estate  from  the  act  thus  ratified  he  has  no 
ground  to  complain  on  this  point  of  the  judgment  of  the  court  below. 
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The  same  is  true  of  the  renting  of  the  storehouse,  which  under  the 
circumstances  seems  to  this  court  not  to  have  been  improvident. 

The  evidence  shows  that  the  repairs  and  improvements  put  upon 
the  storehouse  were  not  only  necessary  and  proper  to  be  made,  but 
are  worth  more  than  a  year's  rent  of  the  house  in  the  condition  it  was 
in  before  the  work  was  done. 

The  account  of  Stevenson  &  OHara  includes  something  for  serv- 
ices rendered  to  the  appellee  as  committee,  but  it  also  includes  other 
services.  We  cannot  assume  that  any  considerable  part  was  for 
services  rendered  for  him  as  committee  and  reverse  on  that  ground ; 
nor  are  we  prepared  to  say  that  the  appellee  did  not  have  a  right  to 
charge  the  estate  with  reasonable  counsel  fees.  As  he  does  not  ap- 
pear to  have  had  any  other  allowance  on  that  account,  we  would  not 
reverse  for  that  item,  even  if  it  appeared  that  a  large  part  of  it  was 
for  services  rendered  the  committee. 

The  allowance  to  the  committee  is  large,  and  if  that  item  alone 
had  been  contested  we  should  have  been  inclined  to  decide  that  it 
was  too  large.    But  when  we  consider  the  fact  that  the  appellee  hired 
a  clerk  to  aid  him  in  selling  off  a  large  part  of  the  stock,  and  in  at- 
tending to  the  business  of  the  estate,  and  that  from  the  nature  of  that 
business  it  required  and  received  a  great  deal  of  personal  attention 
from  him,  and  that  he  has  been  put  to  expense  to  defend  his  action 
in  almost  every  particular,  although  evidently  for  the  best  interest  of 
the  estate,  and  has  been  compelled  to  employ  counsel  to  aid  him  in 
his  defense,  both  in  the  court  below  and  in  this  court,  we  regard  the 
allowance  as  not  unreasonable,  and  the  judgment  is  affirmed. 

C.  H.  Lee,  S.  Buckley,  for  appellant. 

Clarke  &  Simon,  for  appellee. 


William  P.  Adams  v.  H.  J.  Craycroft,  et  al. 

[Abstract  Kentucky  Law  Reporter,  VoL  1 — 330.] 

Peremptory  Instruction. 

Where  there  is  some  evidence  conducing  to  prove  the  contention  of 
a  party,  it  is  error  for  the  court  to  instruct  the  jury  to  find  for  the 
other  party.  The  evidence  in  such  a  case  should  be  submitted  to  the 
jury  for  its  determination. 

APPEAL  FROM  JEFFERSON  COURT  OF  COMMON  PLEAS. 

October  21,  1880. 
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Opinion  by  Judge  Cofer: 

Upon  a  re-examination  of  the  record  in  this  case  we  are  satisfied 
that  the  assignee  of  Craycroft,  having  been  made  a  party  plaintiff 
and  both  having  replied  to  the  cross-action  and  denied  that  either 
had  wrongful  possession  of  the  mules,  and  also  denied  appellant's 
title,  the  objection  to  the  original  answer  arising  on  the  record  as  it 
stood  when  that  pleading  was  filed  has  been  obviated.    Having  an- 
swered the  cross-action  on  the  merits  and  gone  to  trial  without  ob- 
jecting that  it  could  not  be  set  up  in  this  case,  it  was  too  late  to  make 
that  objection,  if  indeed  it  could  ever  have  been  successfully  made  in 
view  of  the  alleged  insolvency  of  Craycroft.    Boyd  v.  Day,  3  Bush 
617. 

The  issue  presented  was  triable  at  law,  and  there  was  some  evi- 
dence conducing  to  prove  that  the  mules  belonged  to  the  appellant 
which  ought  to  have  been  submitted  to  the  jury,  and  the  court  erred 
in  instructing  them  to  find  for  the  plaintiff.    If  they  had  found  for 
the  appellant  the  judgment  would  have  been  for  any  damages  found, 
and  for  the  recovery  of  the  mules  if  to  be  had ;  if  not,  for  their  value 
'as  found  by  the  jury.    The  damages  found,  if  any,  could  have  been 
set  off  by  the  common-law  court  against  the  note  sued  on.    But  the 
alternative  judgment  for  the  mules  or  their  value  could  not  have 
been  set  off  at  law  against  the  note,  at  any  rate  not  until  a  return 
that  the  mules  could  not  be  found.    The  court  would,  therefore,  have 
been  compelled  to  render  judgment  for  the  plaintiffs  for  the  excess 
of  the  note  over  the  damages  found  in  favor  of  the  defendant. 

But  if  this  had  been  done  the  defendant  might  have  enjoined  the 
judgment  against  him,  if  necessary,  until  he  could  get  a  return  if  the 
mules  were  not  to  be  had,  and  then,  having  a  judgment  for  their 
value  he  could  set  it  off  under  the  statute  providing  for  setting  off 
judgments  against  each  other.    As  it  is  not  at  all  possible  that  the 
mules  can  now  be  had,  and  as  there  has  been  a  conversion  of  them 
if  they  belonged  to  the  appellant,  it  will  shorten  and  simplify  this  lit- 
igation if  the  appellant  is  permitted  to  file  an  amendment  setting  up 
the  conversion  as  proposed  in  the  amendment  rejected  by  the  court. 
Judgment  reversed  and  cause  remanded  for  further  proper  pro- 
ceedings. 
James  S.  Pirtle,  N.  T.  Crutchfield,  for  appellant. 
Russell  &  Helm,  for  appellees. 

[Distinguished,  Rennebaum  v.  Atkinson,  21  Ky.  L.  587,  52  S.  W.  828.] 
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Stephen  Allen  v.  A.  C.  Terrell,  et  al. 

[Abstract  Kentucky  Law  Reporter,  Vol  1 — 336.] 

Wills — Construction  of  Wills. 

Where  a  devise  is  to  a  named  woman  and  the  heirs  of  her  body  it 
creates  an  estate  tail,  and  she  will  take  an  absolute  estate;  but  where 
a  devise  is  to  a  named  woman  for  life  with  remainder  to  the  heirs  of 
her  body,  her  children,  who  are  the  devisees  of  the  remainder,  will 
take  an  absolute  estate. 

Rule  in  Shelley's  Case. 

The  rule  in  Shelley's  case  has  never  prevailed  in  this  state. 

APPEAL  FROM  FRANKLIN  CIRCUIT  COURT. 

October  21,  1880. 

Opinion  by  Judge  Cofer  : 

It  is  clear  that  Mrs.  Allen  did  not  take  under  the  will  the  same 
estate  that  she  would  have  taken  if  her  mother  had  died  intestate 
(unless  the  will  created  in  her  an  estate  tail),  as  she  took  only  a  life 
estate  by  the  terms  of  the  will.  It  is  equally  clear  that  she  did  not 
take  an  estate  tail.  If  the  devise  had  been  to  her  and  the  heirs  of  her 
body  it  would  have  created  an  estate  tail,  and  she  would  have  taken 
an  absolute  estate  under  our  statute. 

But  the  devise  being  to  her  for  life  writh  remainder  to  the  heirs  of 
her  body,  her  children,  who  are  the  devisees  of  the  remainder,  took 
an  absolute  estate  under  the  statute.  Under  the  rule  in  Shelley's  case 
she  would  have  taken  an  estate  in  fee,  but  that  rule  never  prevailed 
in  this  state.    Turman  v.  White,  14  B.  Mon.  450. 

Nor  do  we  think  her  husband  is  a  devisee  by  implication,  and  en- 
titled to  curtesy  in  that  character.  The  decisions  in  Jacob  v.  Jacob, 
4  Bush  no,  and  Johnson  v.  Jacobs,  n  Bush  646,  were  rested  upon 
the  ground  that  the  testator  directed  that  the  shares  of  his  children, 
or  such  portion  of  the  shares  as  were  in  contest  in  those  cases,  should, 
at  the  death  of  the  child,  be  conveyed  and  paid  to  the  descendants  oi 
such  child,  if  any  were  living,  "in  the  same  manner  as  it  would  pass 
by  the  law  of  descent  if  it  were  to  descend  from  him."  The  court 
held  that  as  the  testator  had  thus  manifested  his  intention  that  his 
grandchildren  should  take  as  if  they  had  inherited  from  their  de- 
ceased parents,  therefore  he  intended  the  surviving  wife  or  husband 
of  a  deceased  child  should  have  dower  or  curtesy  as  if  such  deceased 
child  had  owned  an  estate  of  inheritance  instead  of  an  estate  for  life. 
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Whether  this  is  not  a  non  sequitur,  and  whether  Judge  Robertson's 
separate  opinion,  in  the  former  case,  does  not  rest  upon  the  better 
ground  we  need  not  inquire,  as  the  will  in  this  case  neither  provides 
how  the  descendants  of  Mrs.  Allen  .should  take  at  her  death,  nor 
vested  in  her  an  equity  which  passed  by  descent,  from  her  to  her  chil- 
dren, which  would  have  entitled  her  husband  to  curtesy.  She  had  a 
naked  life  estate,  and  no  more,  and  her  children  took  under  the  will 
without  regard  to  the  law  of  descent,  and  derived  nothing  whatever 
from  her,  so  that  neither  the  ground  upen  which  the  prevailing  or 
the  minority  opinion  was  made  to  rest  in  these  cases  has  any  exist- 
ence in  this  case. 

Wherefore  the  judgment  is  affirmed. 

John  L.  Scott,  James  A.  Scott,  for  appellant. 

Ira  Julian,  for  appellees. 

[Cited,  Young  v.  Amburgy,  27  Ky.  L.  1079,  87  S.  W.  802.] 


Joel  C.  McGuire  v.  James  M.  McGuire. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 328.] 

Partition  of  Land  by  Contract. 

When  it  is  agreed  by  two  parties  that  land  is  to  be  divided  between 
them,  in  the  absence  of  proof  to  the  contrary,  the  conclusion  must  be 
that  it  was  the  intention  to  divide  the  land  into  two  equal  parts. 

APPEAL  FROM  CARTER  CIRCUIT  COURT. 

October  22,  1880. 

Opinion  by  Judge  Hines: 

The  evidence  in  this  case  appears  to  us  sufficient  to  warrant  the 
judgment  of  the  court.  The  statement  by  appellant  himself  is  that 
it  was  agreed  that  the  land  was  to  be  divided  between  appellee  and 
himself,  and,  in  the  absence  of  proof  to  the  contrary,  the  conclusion 
would  be  that  it  was  the  intention  and  agreement  of  the  parties  to 
divide  the  land  into  two  equal  parts.  This  strengthens  the  evidence 
in  support  of  the  claim  of  appellee  that  there  was  a  mistake  in  draw- 
ing the  bond,  and  upon  this  point  the  preponderance,  if  not  the  de- 
cided weight  of  the  evidence,  is  to  the  effect  that  there  was  a  mis- 
take. 

Judgment  affirmed. 

J.  R.  Bott,  E.  B.  Wilhoit,  for  appellant. 

R.  D.  Davis,  for  appellee. 
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Alice  Fannessey  v.  Edmond  Fannessey,  et  al. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 828.] 

Estoppel  to  Defeat  Dower. 

Neither  the  husband  guilty  of  alleged  fraud  or  those  claiming  under 
him  as  volunteers,  or  who  accept  conveyances  from  him  with  knowl- 
edge that  they  were  made  for  a  fraudulent  purpose,  can  be  heard  to 
say  that  the  husband  was  not  seised  of  the  land  during  coverture,  in 
order  to  defeat  the  wife's  claim  to  dower. 

APPEAL  FROM  KENTON  CHANCERY  COURT. 

October  23,  1880. 

Opinion  by  Judge  Cofer  : 

In  Hobbs  v.  Blandford,  7  T.  B.  Mon.  469 ;  Petty  v.  Petty,  4  B. 
Mon.  215 ;  McAfee  v.  Ferguson,  9  B.  Mon.  475 ;  Leach  v.  Duvdl,  8 
Bush  201,  and  Cheshire  v.  Payne,  16  B.  Mon.  618,  this  court  has  an- 
nounced the  general  doctrine  that  facts  such  as  are  set  out  in  the 
petition  in  this  case  entitle  the  defrauded  husband  or  wife  to  relief. 
These  facts  make  out  a  prima  facie  case,  and  if  there  be  any  other 
facts  which  rendered  that  legal  which,  on  the  statements  of  the  peti- 
tion, is  fraudulent  and  illegal,  they  should  be  pleaded  by  way  of  de- 
fense. 

Neither  the  husband  who  was  guilty  of  the  alleged  fraud,  or  those 
who  claim  under  him  as  volunteers,  or  who  accepted  conveyances 
from  his  with  knowledge  that  they  were  made  for  the  fraudulent 
purpose  charged,  can  be  heard  to  say  that  the  husband  was  not  seized 
of  the  land  during  coverture,  in  order  to  defeat  her  claim  to  dower. 
For  the  purpose  of  this  case  the  fraudulent  seizin  of  the  grantees 
was  the  seizin  of  the  husband.  As  well  might  a  fraudulent  grantee 
set  up  the  champerty  law  against  a  creditor  of  the  grantor  who  had 
disregarded  the  fraudulent  deed  and  levied  on  the  property  as  the 
property  of  the  debtor. 

Judgment  reversed  and  cause  remanded  with  directions  to  over- 
rule the  demurrer  and  for  further  proper  proceedings. 

Simmons  &  Schmidt,  for  appellant    L.  J.  Blakely,  for  appellees. 
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Josephine  R.  Reid,  et  al.,  v.  John  Bowman's  Executor,  et  au 

[Abstract  Kentucky  Law  Reporter,  VoL  1—331,  as  Reid  v.  Rowan's  ExW.] 

Villi — Construction  of  Will. 

Where  a  testator  devises  a  life  estate  in  real  estate  to  his  son,  but 
provides  that  "upon  the  death  of  my  son,  John,  his  wife  living,  she  is 
to  possess  his  portion  of  his  life  estate  during  her  widowhood  for  the 
raising  and  education  of  his  children,  but  upon  her  marriage  the 
-whole  of  his  life  estate  is  to  pass  to  her  children  in  fee,  share  and 
share  alike  according  to  value"  it  is  held  that  the  estate  is  not  to  pass 
to  the  children  when  they  are  raised  and  educated,  but  when  their 
mother  ceases  to  be  a  widow  until  that  event  she  is  entitled  to  the 
possession  and  enjoyment  of  the  estate. 

APPEAL  FROM  LOUISVILLE  CHANCERY  COURT. 

October  23,  1880. 

Opinion  by  Judge  Pryor  : 

We  think  there  is  no  doubt  but  that  the  estate  in  controversy,  or 
the  title  thereto,  is  vested  in  the  widow  and  children  of  John  Bow- 
man, Jr.,  in  the  widow  during  her  widowhood.    There  is  no  con- 
tingent interest  created  by  the  will,  the  time  of  the  enjoyment  by  the 
children  being  alone  postponed,  as  in  all  cases  of  vested  remainders, 
but  the  title  vested  without  any  contingency  whatever.    The  drafts- 
man of  the  testamentary  paper  knew  the  object   in   view   and   the 
language  necessary  to  be  used  in  order  to  divest  the  widow  of  all 
interest  in  the  estate  after  she  had  raised  and  educated  her  children. 
He  would  have  said  when  this  object  was  accomplished :  "My  daugh- 
ter-in-law is  to  deliver  over  the  estate  to  her  children,  or  they  are  to 
have  their  share  as  they  severally  arrive  at  age."    It  was  certainly 
the  purpose  of  the  devisor  that  no  one  else  should  enjoy  this  estate 
except  the  widow  and  children  of  his  deceased  son,  and  here  he  pro- 
vides that  she  is  to  hold  the  property  so  long  only  as  she  remains  a 
widow. 

It  would  be  a  disregard  of  his  benevolent  intention,  as  well  as  the 
plain  language  of  the  testamentary  paper,  to  hold  that  knowing  the 
care  and  burden  on  his  widowed  daughter-in-law  in  raising  and  edu- 
cating her  infant  children,  he  proposed  the  moment  they  were  of  age 
to  divest  her  of  the  entire  estate.  On  the  contrary  the  language  of 
the  will  manifests  a  plain  intention  that  for  raising  and  educating  the 
children  she  is  to  hold  the  estate  as  long  as  she  remains  a  widow, 
"Upon  the  death  of  my  son,  John,  his  wife  living,  she  is  to  possess  his 
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portion  of  his  life  estate  during  her  widowhood  for  the  raising  and 
education  of  his  children,  but  upon  her  marriage  the  whole  of  his 
life  estate  is  to  pass  to  her  children  in  fee,  share  and  share  alike  ac- 
cording to  value,"  not  that  the  estate  is  to  pass  to  the  children  in  fee 
when  they  are  raised  and  educated,  but  when  their  mother  ceases  to 
be  a  widow.  Then,  and  not  until  then  are  they  entitled  to  the  pos- 
session and  enjoyment  of  the  devise  to  them.  That  she  was  required 
to  raise  and  educate  the  children  out  of  this  estate  is  certain,  but 
when  this  was  accomplished,  the  burden  upon  her  and  the  estate  is 
removed  so  long  as  she  continues  unmarried.  That  she  has  dis- 
charged this  trust  is  conceded  by  the  statements  of  the  petition,  and 
the  demurrer  was  therefore  properly  sustained. 

Judgment  affirmed. 

E.  E.  McKay,  S.  C.  Reid,  for  appellants. 

P.  B.  Muir,  for  appellees. 


Andrew  Hemphill's  Adm'r,  et  al.,  v.  John  W.  Millmore,  et  al. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 331.] 

Bond  for  Deed. 

A  person  holding  a  bond  for  a  deed  or  his  assignee  in  order  to  de- 
mand title,  must  comply  with  the  bond  under  which  he  claims  before 
the  chancellor  will  require  the  heirs  to  surrender  the  title. 

Usurious  Interest. 

If  there  is  usurious  interest  in  a  judgment  the  owner  is  required  to 
purge  it  of  the  usury  in  pursuance  of  the  statute  regarding  the 
settlement  of  decedent's  estates;  and  while  a  Judgment  at  law  may 
embrace  usury,  the  debtor  cannot  ordinarily  resort  to  a  court  of  equity 
and  reclaim  it,  or  have  the  judgment  modified;  but  when  he  satisfies 
the  judgment  the  debtor  may  at  law  recover  back  the  usury.  An  ad- 
ministrator, however,  is  not  required  to  pay  the  usury  and  then  re- 
cover it  back,  because  the  statute  requires  the  creditor  to  plead  it  or 
purge  it  of  all  usury  by  his  oath  before  his  claim  will  be  allowed. 

APPEAL  FROM  JESSAMINE  CIRCUIT  COURT. 

October  23,  1880. 

Opinion  by  Judge  Pryor  : 

Lewis,  the  son  of  the  intestate,  held  only  a  bond  for  title  to  Ae 
land  of  which  he  was  possessed  at  the  time  of  his  assignment.  The 
purchase-money  had  never  been  paid,  as  is  conceded  from  the  pJeaa- 
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ings  and  proof ;  nor  has  there  been  any  change  of  security  by  which 
this  lien  has  been  discharged.  That  Lewis  claimed  to  be  the  owner, 
and  in  that  sense  held  adversely,  may  be  true;  but  when  he  or  his 
assignees  demand  title  they  must  comply  with  the  bond  under  which 
they  claim  before  the  chancellor  will  require  the  heirs  to  surrender 
the  title.  a 

We  see  no  facts  in  this  record  upon  which  either  the  defense  of 
limitation  or  payment  of  the  purchase-money  could  be  interposed  to 
prevent  the  chancellor  from  subjecting  the  property  to  the  payment 
of  the  lien  debt,  and  being  a  lien  it  must  have  a  preference  over  other 
claims.     It  does  not  satisfactorily  appear  whether  Brown  has  made 
an  absolute  conveyance,  without  retaining  any  lien,  of  the  portion  of 
the  tract  to  which  he  seems  to  have  held  the  title.    If  he  has  made 
such  a  conveyance  the  lien  to  that  extent  is  gone,  but  as  to  the  re- 
maining land  the  lien  necessarily  exists.    A  question  is  made  as  to 
the  want  of  a  proper  affidavit;  if  no  such  affidavit  has  been  made, 
it  should  be  required  before  the  lien  is  enforced. 

No  exception  to  the  commissioner's  report  was  necessary  to  en- 
able these  parties  to  appeal.  Their  claim  was  asserted  in  the  plead- 
ings and  denied  by  the  court,  and  of  that  judgment  they  complain. 
The  heirs  of  Hemphill  or  his  administrator  have  been  negligent  in 
delaying  the  collection  of  this  purchase-money,  and  their  vendee  has 
been  equally  as  negligent  in  obtaining  his  title,  and  before  he  gets  it 
he  must  comply  with  his  bond. 

If  there  is  usurious  interest  in  the  judgment  the  appellant  is  re- 
quired to  purge  it  of  the  usury  by  an  express  pursuance  of  the  statute 
in  regard  to  the  settlement  of  decedent's  estates.  While  a  judgment 
at  law  may  embrace  usury,  the  debtor  cannot  ordinarily  resort  to  a 
court  of  equity  and  reclaim  it  or  have  the  judgment  modified  to  that 
extent,  because  he  could  have  made  such  a  defense  before  judgment; 
but  although  this  defense  could  have  been  made,  when  he  pays  or 
satisfies  the  judgment,  the  debtor  may  by  an  action  at  law  recover 
back  the  usury.  In  this  class  of  cases  it  is  not  necessary  that  the  ad- 
ministrator should  pay  the  usury  and  then  sue  to  recover  it  back,  be- 
cause the  statute  interposes  in  behalf  and  requires  the  creditor  to 
plead  it,  or  to  purge  it  of  all  usury  by  his  oath  or  affidavit  before  his 
claim  will  be  allowed.  The  judgment  was  therefore  not  conclusive, 
and,  to  the  extent  it  embraced  usurious  interest,  the  cross-appellant 
was  not  entitled  to  recover. 
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Judgment  reversed  on  the  original  and  affirmed  on  the  cross-ap- 
peal, and  cause  remanded  for  further  proceedings. 
Breckinridge  &  Shelby,  for  appellants. 
H.  A.  Anderson,  L  S.  Branaugh,  for  appellees. 

[Cited,  Crenshaw  v.  Duff's  ExW,  31  Ky.  L.  773,  103  S.  W.  287;  Owsley  v. 

Boles,  124  Ky.  775,  99  S.  W.  1157.] 


Charles  D.  Pope's  Ex'r  v.  Dudley  Weber,  et  al. 

[Abstract  Kentucky  Law  Reporter,  VoL  1 — 329.] 

Power  of  Trustee  to  Encumber  Property  by  Making  Improvements. 

A  trustee  has  no  power  to  endanger  the  whole  trust  estate  by  mak- 
ing unnecessary  improvements  on  the  real  estate  in  his  hands. 

APPEAL  FROM  LOUISVILLE  CHANCERY  COURT. 

October  23,  1880. 

Opinion  by  Judge  Cofer  : 

The  lot  leased  in  this  case  had  on  it  at  the  time  it  was  leased  a  two- 
story  brick  house.  It  is  not  shown  to  have  been  untenantable.  No 
necessity  for  the  character  of  lease  that  was  made  is  shown.  On  the 
contrary  we  are  justified  in  assuming  that  the  house  then  on  the  lot 
was  fit  for  use,  and  had  been  and  might  have  been  rented,  with  the 
ordinary  repairs,  until  this  time.  These  facts  are  sufficient  to  dis- 
tinguish this  from  the  case  of  Greason  z>,  Keteltas,  17  N.  Y.  491, 
where  the  lease  was  of  a  vacant  and  unimproved  lot  subject  to  large 
assessments  and  taxes.  Moreover,  in  that  case  it  was  proved  that 
the  lease  made,  in  view  of  all  the  circumstances,  was  reasonable  and 
proper,  "great  exertions  having  been  made  by  the  testator  in  his  life- 
time, and  required  after  Tiis  death,  to  lease  the  property  with  a  view 
to  the  payment  of  taxes  and  assessments.". 

Under  such  circumstances  there  was  probably  no  other  way  in 
which  the  property  could  be  preserved.  In  the  case  at  bar  the  lot 
was  already  improved,  and  no  effort  was  made  to  show  that  in  its 
then  condition  it  could  not  be  rented  at  a  reasonable  sum,  and  for 
aught  in  this  record  it  might  have  been  worth  all  the  lessee  agreed 
to  pay  for  it  without  subjecting  the  estate  to  loss  in  a  sale  to  pay  for 
the  lessee's  improvements.  That  the  lessee  acted  in  good  faith  can- 
not avail  his  assignee.  He  knew  the  condition  of  the  property,  and 
was  bound  to  know  the  extent  of  the  powers  of  the  trustee. 

To  subject  the  property  to  the  payment  of  the  cost!  of  these  im- 
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provements,  or  the  amount  that  they  may  have  enhanced  its  vendible 
value,  because  the  trustee  and  lessee  mistook  the  extent  of  the 
former's  powers,  would  be  to  endanger  the  whole  trust  estate  by 
visiting  upon  the  cestui  que  trust  the  consequences  of  the  mistake  of 
the  trustee  to  whom  the  title  was  committed  for  their  security,  and 
thus  to  convert  that  which  was  intended  for  the  protection  of  their 
interests  into  an  instrument  for  its  destruction. 

But  the  improvements  put  upon  the  lot  have  enhanced  its  value 
very  greatly.  The  trustee  had  power  to  dispose  of  the  rents,  and 
for  the  rent  unpaid  at  the  end  of  the  term  no  judgment  should  have 
been  rendered.  Neither  party  offered  any  evidence  as  to  the  value 
of  the  rent  after  the  term  expired.  The  receiver  rented  it  for  $35 
per  month.  That  is  a  safe  criterion  of  its  value,  and  for  the  time 
elapsing  between  the  end  of  the  term  and  the  surrender  of  possession 
rent  should  be  charged  at  that  rate. 

There  is  no  evidence  that  Mrs.  Weber  received  anything  from  her 
father's  estate.  The  deposition  of  her  husband  was  excluded  on  ap- 
pellant's motion. 

The  judgment  for  rent  is  reversed,  and  the  cause  is  remanded  for 
a  judgment  in  conformity  with  this  opinion.  The  judgment  dismiss- 
ing the  petition  is  affirmed. 

J.  T.  O'Neal,  Young  &  Boyle,  for  appellant. 
Thornberry  &  Hopkins,  for  appellees. 


America  Tanner,  et  al.,  v.  J.  W.  Howard. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 343.] 

Suit  to  Subject  Property  to  Pay  a  Judgment 

A  proceeding  to  subject  the  defendant's  interest  in  property  to  pay 
a  judgment  against  him  can  only  be  maintained  after  execution  and  a 
return  of  no  property  found,  and  such  an  execution  must  be  directed 
to  the  county  where  the  judgment  was  rendered  or  of  the  defendant's 
residence. 

Jurisdiction  of  Parties. 

In  a  suit  to  subject  an  interest  in  property  to  pay  a  judgment 
against  the  owner  of  such  interest  all  parties  in  whom  was  the  equi- 
table title  should  be  brought  before  the  court. 

APPEAL  FROM  DAVIESS  CIRCUIT  COURT. 

October  26,  1880. 
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Opinion  by  Judge  Hines  : 

This  is  a  proceeding,  under  Sec.  474  of  Myers'  Code  (439  of  the 
present  code),  after  return  on  "no  property"  on  an  execution  on  a 
common-law  judgment,  to  subject  real  estate,  in  which  the  defendant 
in  the  execution  had  an  equitable  interest,  to  the  payment  of  the  debt 
After  the  institution  of  the  action  the  defendant,  who  was  warned  to 
appear,  died,  and  an  attempt  was  made,  under  Sec.  566  of  Myers' 
Code,  to  revive  the  action  against  the  heirs,  some  of  whom  were  in- 
fants.   Without  any  affidavit  as  to  the  nonresidence  of  the  heirs,  as 
required  by  Sec.  89,  an  order  of  revivor  was  entered  against  them 
and  served  on  a  portion  of  them  and  returned  "not  found"  as  to 
others.    No  guardian  was  appointed  by  the  court  to  defend  for  the 
infants  served  as  required  by  Chap.  4,  Art.  3,  of  Myers*  Code;  nor 
was  there  any  amended  pleading  making  the  infant  heirs  parties  to 
the  action.    By  amended  pleading  it  appeared  that  Taylor  held  the 
legal  title  to  the  land  sought  to  be  subjected  to  the  payment  of  the 
claim  of  appellee,  and  he  was  by  order  of  court  made  a  party  to  the 
action ;  but  he  was  not  brought  before  the  court  by  process.    From  a 
judgment  of  sale  and  an  order  confirming  the  commissioner's  report 
of  sale  the  heirs  and  the  purchaser  appeal. 

There  are  several  reasons  why  we  think  the  judgment  should  be 
reversed : 

1.  The  petition  does  not  allege  that  the  execution  on  the  com- 
mon-law judgment  was  directed  to  the  county  in  which  the  judg- 
ment was  rendered  or  to  the  county  judge  of  the  defendant's  resi- 
dence, as  required  by  Sec.  474  of  the  code.  The  allegation  is,  "that 
execution  issued  on  said  judgment  and  was  placed  in  the  hands  of 
the  sheriff,  but  said  officer  failed  to  make  any  part  of  it,  owing  to  the 
legal  insolvency  of  the  said  defendant/''  This  is  not  sufficient.  Mad- 
dox  v.  Fox,  8  Bush  402.  2.  All  the  parties  in  whom  was  the  equi- 
table title  were  not  before  the  court. 

3.  Taylor,  in  whom  was  the  legal  title,  was  not  before  the  court 

4.  No  guardian  was  appointed  to  defend  for  the  infant  de- 
fendants who  were  before  the  court,  if  any  were  properly  before  the 
court. 

5.  The  heirs  were  never  made  parties  to  the  action  by  proper 
pleadings  so  as  to  bind  them  by  the  decree. 

Wherefore  the  judgment  is  reversed  and  cause  remanded  with  di- 
rections for  further  proceedings. 
George  W.  Jolly,  for  appellants. 
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E.  F.  Kelly,  et  al.,  v.  S.  A.  McClung,  et  al. 
E.  F.  Kelly,  et  al.,  v.  George  W.  Stainback,  et  al. 

(Abstract  Kentucky  Law  Reporter,  Vol.  1 — 348,  as  Kelley  v.  Stainback. 

Sale  to  Defraud  Creditors. 

The  Insolvency  of  a  pretended  purchaser  up  to  the  time  of  a  sale 
to  him,  together  with  the  act  of  the  seller  In  disposing  of  all  of  his 
property  and  his  disappearance  to  avoid  his  creditors,  are  sufficient  to 
justify  the  court  in  finding  that  such  a  transfer  was  without  consid- 
eration and  with  intent  on  the  part  of  both  the  seller  and  purchaser 
to  defraud  the  seller's  creditors. 

APPEALS  PROM  CHRISTIAN  CIRCUIT  COURT. 

October  26,  1880. 

Opinion  by  Judge  Hines  : 

The  evidence  of  a  fradulent  attempt  on  the  part  of  Kelly  and  Mc- 
Cutcheon  to  prevent  the  creditors  of  Kelly  from  making  their  debts 
is  manifest  throughout  this  record.  The  conceded  insolvency  of  Mc- 
Cutcheon  up  to  the  pretended  purchase  of  the  personal  property  from 
Kelly,  together  with  the  act  of  Kelly  in  disposing  of  all  his  property 
and  his  disappearance  for  the  manifest  purpose  of  avoiding  his  cred- 
itors, are  enough  in 'themselves  to  justify  the  court  in  finding  that 
the  transfer  of  the  personal  property  to  McCutcheon  was  without 
consideration,  and  with  the  intent  on  the  part  of  both  Kelly  and  Mc- 
Cutcheon to  defraud  the  creditors  of  Kelly. 

As  to  the  real  estate  subjected,  it  is  still  more  manifest  that  the 
transfer  to  McCutcheon  was  fraudulent.  Although  there  is  a  re- 
cited consideration  of  $250  in  hand  paid  by  McCutcheon,  it  is  ad- 
mitted that  nothing  was  paid;  but  it  is  insisted  that  McCutcheon 
held  the  property  in  trust  for  the  wards  of  Kelly.  If  such  had  been 
the  desire  of  the  parties  it  is  not  easy  to  explain  why  it  was  not  so 
expressed  in  the  deed.  Even  if  it  had  been  so  expressed  and  it  had 
been  the  desire  of  Kelly  to  secure  the  property  to  his  wards  the  con- 
veyance could  not  stand.  The  legal  title  to  the  land  was  in  Kelly 
when  these  debts  were  contracted  and  there  was  no  notice  to  the 
creditors  that  the  property  was  held  by  Kelly  in  secret  trust  for  his 
wards.  Such  a  trust  might  have  been  established  against  Kelly,  but 
not  in  such  a  way  as  to  affect  his  creditors. 

There  was  no  error  in  the  failure  of  the  court  below  to  quash  the 
bond  given  by  McCutcheon  as  claimant  of  the  personal  property. 
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There  is  no  attempt  to  enforce  the  bond,  and  if  there  was  such  an 
attempt  it  could  not  alter  the  case,  as  McCutcheon  gave  no  security, 
and  he  alone  is  responsible  on  the  bond.  The  court  having  adjudged 
the  property  belonged  to  Kelly,  we  fail  to  perceive  any  right  Mc- 
Cutcheon has  to  complain  that  the  bond  was  made  payable  to  the 
sheriff  instead  of  the  plaintiff  in  the  proceeding. 

Judgment  affirmed. 

S.  J.  Boyd,  for  appellants. 

Wood  &  Wood,  James  D.  Hays,  for  appellee. 


Rebecca  Morgan,  et  al.,  v.  William  Denny,  et  al. 

[  Abstract  Kentucky  Law  Reporter,  Vol.  1 — 346.] 

Will— Construction  of  Will. 

Where  a  bequest  reads  "to  my  son-in-law  *  *  *  and  my  daugh- 
ter Ann  Marian  Denny"  certain  real  estate  "to  be  theirs  during  the 
natural  life  of  my  daughter  *  *  *  and  so  long  thereafter  as  there 
may  be  a  living  heir  or  heirs  of  her  body  •  •  •  ;  and  in  the  event 
at  any  time  of  the  failure  or  extinction  of  an  heir  or  heirs  •  •  • 
then  and  in  that  case  all  right  and  title,  as  well  as  the  possession  ot 
in  and  to  said  490  acres  of  land,  shall  revert  and  descend  to  and  in- 
vest in  my  son  James  A.  Morgan,  and  his  heirs,"  it  is  held  that  the 
daughter  took  a  life  estate  jointly  with  her  husband  and  after  her 
death  it  gave  him  a  life  estate  subject  to  determination  by  the  failure 
of  issue  of  the  body  of  the  wife  in  his  life  time,  with  remainder  in  fee 
simple  to  the  heirs  of  the  body  of  said  daughter  of  the  testator. 

APPEAL  FROM  MADISON  COURT  OF  COMMON  PLEAS. 

October  26,  1880. 

Opinion  by  Judge  Hargis  : 

This  action  was  brought  to  construe  the  third  clause  of  the  will  of 
Robert  N.  Morgan,  which  is  as  follows,  viz. : 

"I  do  hereby  will  and  bequeath  to  my  son-in-law,  Wm.  K.  Denny, 
and  my  daughter,  Ann  Mariah  Denny,  my  tract  of  land  near  Kirks- 
ville,  containing,  at  present,  490  acres  to  be  theirs  during  the  nat- 
ural life  of  my  daughter,  Ann  Mariah  Denny,  and  so  long  thereafter 
as  there  may  be  a  living  heir  or  heirs  of  her  body.  The  tract  of  land 
bequeathed  as  above  shall  remain  in  the  possession  and  control  of 
the  said  Wm.  K.  Denny,  but  the  right  and  title  of  said  490  acres 
shall  never  pass  or  vest  in  any  other  person  or  persons  beside  such 
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lineal  offspring  of  my  daughter,  Ann  Mariah  Denny;  and  in  the 
event  at  any  time  of  the  failure  or  extinction  of  an  heir  or  heirs  (I 
mean  an  heir  or  heirs  of  the  body  of  my  daughter,  Ann  Mariah  Den- 
ny) then  and  in  that  case  all  right  and  title,  as  well  as  the  possession 
of,  in  and  to  said  490  acres  of  land  shall  revert  and  descend  to  and 
invest  in  my  son,  James  A.  Morgan,  and  his  heirs." 

The  devise  over  to  the  testator's  son,  James  A.  Morgan,  and  his 
heirs  after  the  failure  of  issue  and  extinction  of  lineal  offspring  of 
his  daughter,  Ann  Mariah  Denny,  is  violative  of  the  rule  of  law  for- 
bidding perpetuities.    Moore  v.  Howe,  1  T.  B.  Mon.  201 ;  Ludwig 
v.  Combs,  1  Met.  128;  Attorney  General  v.  Wallace,  7  B.  Mon.  611. 
Under  this  clause  of  the  will  the  daughter,  Ann  Mariah  Denny, 
took  a  life  estate  jointly  with  her  husband,  Wm.  K.  Denny,  and  after 
her  death  it  gave  him  a  life  estate  subject  to  determination  by  the 
failure  of  issue  of  the  body  of  Ann  Mariah  Denny  in  his  lifetime, 
with  remainder  in  fee  simple  to  the  heirs  of  the  body  of  said  Ann 
Mariah  Denny. 

The  judgment  is  therefore  affirmed. 

Travis  Morse,  for  appellants.     Chenault  &  Bennett,  for  appellees. 


G.  W.  Martin  v.  William  White. 
[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 347.] 

Award  of  Arbitrators. 

After  arbitrators  have  signed  their  award  and  adjourned  their 
power  ceases,  and  they  have  no  right  to  alter  the  award  without  the 
consent  of  both  parties;  and  any  effort  by  such  arbitrators  to  make  a 
new  award  between  the  parties  is  a  nullity. 

APPEAL  FROM  BALLARD  COURT  OF  COMMON  PLEAS. 

October  26,  1880. 

Opinion  by  Judge  Hines:  . 

We  are  of  the  opinion  that  the  award  of  December  18,  1875,  should 
have  been  enforced.  It  came  within  the  terms  of  submission  and  is 
complete  upon  its  face.  It  adjudges  that  Martin  shall  pay  White 
a  specific  sum  of  money  without  condition  or  qualification.  It  is 
signed  by  the  arbitrators  and  the  umpire,  and  is  stated  by  them  to 
be  a  settlement  of  the  partnership  affairs  submitted  to  their  arbitra- 
tion, but,  as  claimed  by  them,  there  was  no  understanding  that  any 
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error  committed  by  them  might  be  corrected  at  some  future  time. 
After  signing  the  award  and  adjourning  their  power  over  the  mat- 
ter ceased;  they  had  no  right  to  alter  it  in  any  way  without  the 
knowledge  and  consent  of  both  parties,  any  more  than  they  had  a 
right  to  make  an  entirely  new  award;  and  consequently  the  pre- 
tended award  dated  December  25,  1875,  is  a  nullity. 

It  is  immaterial  that  a  written  copy  of  the  award  was  not  given 
to  each  of  the  parties.  The  terms  of  the  submission  were  complied 
with  in  reducing  the  award  to  writing,. which  was  the  only  condition 
stipulated  for  in  the  agreement  to  submit  to  arbitration.  This  was 
a  common-law  award,  and  under  the  submission  the  parties  had  a 
right  to  make  any  stipulation  they  chose  as  to  notice;  and  having 
provided  that  the  award  should  be  reduced  to  writing  notification 
in  any  way  fcf  its  terms  was  sufficient.  The  understanding  of  the 
arbitrators  as  to  the  effect  of  the  award  is  entitled  to  no  considera- 
tion in  determining  its  meaning.    The  writing  must  speak  for  itself. 

Judgment  reversed  and  cause  remanded  for  further  proceedings. 

Buggs  &  Bishop,  /.  M.  Bigger,  for  appellant 

J.  M.  Nichols,  for  appellee. 


William  L.  Murphy  z\  John  Boyd. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 345. 
Later  Reported  In  Abstract,  4  Ky.  L.  441.] 

Mortgages  on  Partnership  Property. 

Among  purchasers  of  different  portions  of  mortgaged  property  the 
common  burden  must  be  borne  ratably;  and  where  a  partnership  debt 
is  secured  by  a  mortgage  on  partnership  real  estate,  and  also  on  real 
estate  belonging  to  one  of  the  partners,  the  partnership  realty  cannot 
be  required  to  be  exhausted  before  selling  the  mortgaged  realty  of  the 
member  of  the  firm. 

APPEAL  FROM  LOUISVILLE  CHANCERY  COURT. 

October  26,  1880. 

Opinion  by  Judge  Cofer: 

In  1863  Charles  Miller  &  Co.  executed  to  the  Northern  Bank  of 
Kentucky  a  mortgage  upon  certain  real  estate  owned  by  the  firm  and 
known  as  the  wharf  property,  and  on  the  same  day,  as  we  assume, 
Charles  Miller,  a  member  of  said  firm,  executed  to  the  bank  a  mort- 
gage upon  the  lot  on  Preston  street  owned  by  him  individually  to 
secure  the  same  debt. 
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Subsequently  Miller  sold  and  conveyed  the  Preston  street  property 
to  the  appellant,  W.  L.  Murphy,  who  paid  the  entire  purchase-money. 
After  Murphy  had  purchased  the  property,  paid  a  part  of  the  pur- 
chase-money and  received  a  deed,  Miller  &  Co.  executed  other  mort- 
gages on  the  wharf  property  for  greatly  more  than  its  value.  Mur- 
phy completed  his  payments  without  notice  of  the  subsequent  mort- 
gages. 

The  question  on  this  appeal  is  whether  the  lot  sold  to  Murphy 
shall  bear  a  part  of  the  burden  of  the  debt  to  the  bank,  or  whether 
the  whole  shall  be  borne  by  the  wharf  property,  which  is  sufficient  to 
satisfy  the  bank,  but  insufficient  to  satisfy  it  and  the  subsequent  mort- 
gages. 

This  court  has  repeatedly  held  that  among  purchasers  of  differ- 
ent portions  of  mortgagee!  property  the  common  burden  shall  be 
borne  ratably,  and  in  Dickey  v.  Thompson,  8  B.  Mon.  312,  after  re- 
viewing many  cases  on  the  point,  the  court  said  the  principle  had 
been  so  often  acted  upon  and  announced  by  this  court  that  it  had 
acquired  the  character  and  weight  of  a  rule  of  property,  and  could 
not  be  departed  from  without  doing  practical  injustice. 

It  is  attempted,  however,  to  distinguish  this  case  from  the  class 
to  which  Dickey  v.  Thompson  belongs  upon  two  grounds:  First, 
that  the  Preston  street  lot  was  the  individual  property  of  Charles 
Miller,  and  therefore  the  wharf  property,  which  is  partnership  prop- 
erty, should  be  first  exhausted ;  and  second,  that  the  subsequent  mort- 
gagees are  not  purchasers  within  the  meaning  of  the  rule  under 
which  a  common  burden  will  be  apportioned. 

The  first  proposition  cannot  be  maintained.  As  between  the  firm 
and  Charles  Miller  he  may  have  had  an  equity  which  would  have  en- 
titled him  to  have  the  firm  debts  satisfied  out  of  the  firm  property, 
but  as  a  member  of  the  firm  he  is  individually  liable  for  the  ftrm 
debts,  and  the  subsequent  mortgagees  stand  in  as  favorable  an  atti- 
tude as  if  all  the  property  had  belonged  to  the  firm. 

A  mortgagee  is  a  purchaser  pro  tanto,  and  in  a  contest  in  which 
he  seeks  the  enforcement  of  his  mortgage  he  is  entitled  to  the  same 
protection  and  the  same  equities  to  which  an  absolute  purchaser 
would  be  entitled.  Snyder  v.  Hitt,  2  Dana  204 ;  Halbert  v.  McCul- 
loch,  3  Met.  456. 

Wherefore  the  judgment  is  affirmed. 

R.  J.  Elliott,  for  appellant.    John  Boyd,  for  appellee. 
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Benjamin  Grant  v.  Elizabeth  E.  Settle. 

[Abstract  Kentucky  Law  Reporter,  VoL  1 — 344.] 

Breach  of  Contract 

Where  one  contracts  to  build  a  house  in  consideration  for  the  con- 
veyance of  real  estate,  and  no  time  is  agreed  upon  when  it  shall  be 
built,  the  law  implies  that  it  was  to  be  erected  within  a  reasonable 
time  and  its  construction  to  begin  at  once,  as  the  contract  had  been 
performed  by  the  other  party  to  it. 

Instructions. 

In  a  suit  for  breach  of  contract  in  falling  to  erect  a  house  there  wis 
no  error  in  the  court  charging  the  jury  that  upon  the  failure  to  build 
the  house  the  plaintiff  was  entitled  to  damages;  and  where  it  ni 
claimed  by  the  defendant  that  his  failure  to  build  the  house  resulted 
from  the  refusal  of  the  plaintiff  to  board  the  hands  the  court  very 
properly  charged  the  jury  if  that  was  true  no  recovery  could  be  had 
unless  the  plaintiff  after  that  time  had  notified  the  defendant  of  her 
readiness  to  proceed  with  the  work  of  furnishing  such  board. 

APPEAL  FROM  ADAIR  CIRCUIT  COURT. 

October  26,  1880. 

Opinion  by  Judge  Pryor  : 

The  testimony  is  conflicting  as  to  what  the  contract  really  was  be- 
tween the  parties,  but  all  concur  in  the  statement  that  the  appellant 
was  to  build  a  house  which  the  appellee  was  to  live  in  and  control  at 
a  cost  not  exceeding  $2,000.  That  he  failed  to  build  the  house  is 
conceded,  and  the  damages  are  not  excessive  or  unwarranted  from 
the  proof.  If  the  failure  to  comply  with  appellee's  part  of  the  con- 
tract prevented  the  appellant  from  building  the  house  the  jury  was 
told  that  the  verdict  should  be  for  the  defendant,  or  that  if  she  had 
committed  waste  on  the  premises  by  improper  cultivation  or  a  de- 
struction of  the  timber  unnecessarily  the  appellant  was  entitled  to 
recover  on  his  set-off.  It  was  purely  a  question  of  fact  as  to  the  na- 
ture of  the  contract  between  the  parties  and  its  breach,  and  also  a 
question  of  fact  as  to  the  alleged  waste  by  the  appellee. 

It  was  not  necessary  that  the  contract  should  have  been  in  writing. 
The  appellant  had  accepted  a  conveyance  from  the  appellee  of  all  in- 
terest he  had  in  that  particular  land,  and  as  a  part  consideration  was 
to  build  her  a  house.  The  law  implies  that  it  was  to  be  erected  within 
a  reasonable  time,  and  its  construction  to  begin  at  once,  as  the  con- 
tract had  been  performed  on  the  part  of  the  appellee.    There  was 
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no  error  in  telling  the  jury  that  upon  the  failure  to  build  the  house 
the  appellee  was  entitled  to  damages.    That  appellant  was  to  build 
the  house  was  conceded,  and  his  failure  to  comply  was  alleged  to 
have  resulted  from  the  refusal  on  the  part  of  the  appellee  to  board 
the  hands.    The  court  said  to  the  jury  if  such  was  the  case  that  no 
recovery  could  be  had  unless  after  the  appellee  had  recovered  her 
health  she  had  notified  the  appellant  of  her  readiness  to  proceed  with 
the  work.    It  was  in  the  first  place  a  question  as  to  whether  the  ap- 
pellee was  to  board  the  hands,  and  if  she  was,  her  being  sick  at  the 
time  the  mechanics  commenced  the  work,   and   thereby   prevented 
from  cooking  for  them  for  a  short  time,  did  not  release  the  appellant 
from  his  obligation  to  construct  the  building.     We   certainly   see 
nothing  in  this  record  authorizing  any  complaint  by  the  appellant. 
While  his  version  of  the  contract  may  be  a  correct  one,  the.  jury  re-  , 
turned  a  verdict  based  on  appellee's  statements  of  what  the  contract 
was,  and  this  court  will  not  disturb  the  finding. 
Judgment  affirmed. 

Alexander,  Baker  &  Reed,  for  appellant. 
7\  C.  Winfrey,  for  appellee. 

[Cited,  Weller  v.  Monroe,  21  Ky.  L.  1705,  55  S.  W.  1078;  Noland  v.  Cincin- 
nati Cooperage  Co.,  26  Ky.  L.  837,  82  S.  W.  627.] 


William  A.  Jacobs  v.  Lucy  W.  Wurtz. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 343.] 

Estoppel  to  Claim  Dower. 

Where  a  married  woman,  to  induce  the  court  to  set  aside  a  sale  of 
her  husband's  real  estate  subjected  to  pay  his  debts,  offers  to  join  in 
a  resale  and  convey  her  dower  interest,  and  a  resale  is  ordered,  the 
sale  made  and  the  purchase-money  paid,  and  a  commissioner  of  the 
court  has  conveyed  the  interest  of  the  husband  and  wife,  such  mar- 
ried woman  is  estopped  after  the  death  of  her  husband  to  claim  dower 
in  such  land. 

APPEAL  FROM  GREENUP  CIRCUIT  COURT. 

October  26,  1880. 

Opinion  by  Judge  Hines: 

An  action  was  instituted  against  Wurtz  to  subject  a  certain  piece 
of  real  estate  to  the  payment  of  his  debts,  and  sale  having  been  made 
under  decree  of  the  court  for  that  purpose  the  wife  of  Wurtz  (ap- 
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pellee  here)  came  into  the  case  by  petition  and  asked  to  have  the  sale 
set  aside,  and  expressed  a  willingness  to  release  all  right  to  dower 
and  to  execute  such  conveyance  as  the  court  might  direct  to  such  per- 
son as  might  become  purchaser  at  a  resale.  The  court  set  aside  the 
sale,  appointed  a  commissioner  to  examine  Mrs.  Wurtz,  separate  and 
apart  from  her  husband,  and  to  explain  to  her  the  contents  of  the 
petition  and  the  effect  upon  her  interest  of  a  sale  made  under  such 
terms. 

The  examination  was  made  by  the  commissioner,  who  reported 
that  Mrs.  Wurtz  "declared  that  she  understood  the  contents  and 
effect  of  her  petition ;  that  she  freely  and  voluntarily  signed  said  pe- 
tition and  was  still  satisfied  therewith,  and  did  not  wish  to  retract 
the  same."    The  commissioner  further  reported  that  he  explained  to 
Mrs.  Wurtz  that  the  effect  of  a  sale  under  such  pleadings  would  be 
to  divest  her  of  her  potential  right  of  dower  in  the  lands  sought  to 
be  sold.    This  report  of  acknowledgment  was  returned  to  court  and 
spread  upon  the  record  by  order  of  the  court.    After  this  a  second 
sale  was  had  in  which  appellant  became  the  purchaser,  and  a  deed 
made  to  him  by  the  commissioner  under  order  of  the  court  directing 
the  conveyance  of  all  the  right,  title  and  interest  of  Wurtz  and  his 
wife.    Subsequent  to  this  and  after  appellant  had  received  convey- 
ance, paid  the  purchase-money  and  taken  possession  of  the  land. 
Wurtz  died  and  this  action  was  brought  by  appellee,   the  wife  of 
Wurtz,  against  appellant  to  recover  dower.    The  court  below  ad- 
judged her  dower,  and  from  that  judgment  this  appeal  is  taken. 

Counsel  for  appellee  insists  that  as  the  statute  prescribes  the  man- 
ner in  which  a  married  woman  may  divest  herself  of  her  potential 
right  of  dower  there  is  no  other  method,  and  that,  therefore,  her 
rights  are  unaffected  by  her  participation  in  the  suit  and  the  decree 
under  which  appellant  purchased.  While  it  is  true  that  when  by  her 
own  act  and  without  the  intervention  of  the  court  a  married  woman 
attempts  to  divest  herself  of  such  an  interest  in  lands  the  statute  as 
to  execution,  acknowledgment,  etc.,  must  be  complied  with,  it  is 
equally  true  that  like  our  sui  juris  she  may  be  bound  by  the  decree  of 
a  court  having  jurisdiction  of  the  person  and  of  the  subject-matter, 
and  she  may  be  estopped  by  her  acts  to  claim  dower.  It  is  imma- 
terial that  the  acknowledgment  was  taken  by  the  commissioner  out  of 
the  county  where  the  suit  was  pending.  It  would  have  been  good  if 
taken  anywhere,  and  even  without  any  such  acknowledgment  at  all 
she  could  have  precluded  herself  from  claiming  dower  by  becoming 
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a  party  to  the  suit  and  consenting  to  the  sale  upon  the  terms  em- 
braced in  the  decree.  She  does  not  pretend  to  say  that  there  was  any 
fraud  or  mistake,  and  that  she  did  not  fully  consent  to  the  sale  of  her 
potential  dower  right ;  and  appellant  having  purchased  on  her  solemn 
assertion  that  she  released  dower,  it  is  now  too  late  to  complain.  She 
will  no  more  be  permitted  to  take  advantage  of  her  own  wrong  than 
one  who  is  sui  juris.  Simpson  v.  Coons,  Mss.  Opin.,  March  11, 
1880. 

Judgment  reversed  and  cause  remanded  with  directions  to  dismiss 
the  petition.  0 

E.  F.  Dulin,  for  appellant. 

E.  C.  Phister,  G.  T.  Halbert,  for  appellee. 


W.  H.  Jones,  et  al.,  v.  E.  M.  Spencer. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 344.] 

Levy  by  Sheriff. 

Where  the  sheriff  has  made  no  levy,  notwithstanding  he  has  prom- 
ised to  make  the  debt  out  of  one  of  the  debtors,  he  may  legally  enforce 
the  levy  upon  the  estate  of  the  other  debtor,  and  he  is  not  liable  on  any 
such  a  promise. 

APPEAL  FROM  GALLATIN  CIRCUIT  COURT. 

October  26,  1880. 

Opinion  by  Judge  Pryor  : 

There  is  no  obligation  imposed  on  a  sheriff  by  reason  of  his  bond 
or  by  virtue  of  his  office  to  levy  an  execution  upon  the  property  of 
one  judgment  debtor  for  the  protection  of  another  bound  jointly 
with  him,  unless  the  latter  has  in  some  way  the  control  of  the  execu- 
tion and  that  fact  is  known  to  the  sheriff.  Here  Boaz  and  Spencer 
were  jointly  bound  to  the  execution  creditor,  and  the  sheriff  by  the 
writ  commanded  to  make  the  money  out  of  the  estate  of  both  the 
execution  debtors,  the  one  so  far  as  the  sheriff  was  concerned  as 
much  liable  as  the  other.  If  the  sheriff  had  seen  Boaz  for  the  purpose 
of  making  the  levy,  and  had  been  told  by  the  latter  that  Spencer  was 
the  man  who  obtained  the  money  for  which  the  judgment  was  ob- 
tained, the  sheriff  would  then  be  required,  if  this  judgment  is  sus- 
tained, to  investigate  the  liability  of  the  parties  in  the  judgment,  the 
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one  to  the  other,  in  order  to  protect  himself  from  danger  when  re- 
quired at  the  instance  of  either  to  make  a  levy. 

His  promise  to  levy,  unless  made  in  bad  faith  and  with  a  view  to 
enable  the  judgment  debtor  to  dispose  of  his  property  that  the  other 
may  be  compelled  to  pay  it,  is  a  mere  nudum  factum,  and  no  action 
can  be  maintained  upon  it.  The  sheriff  believed  that  Boaz  would  pay 
the  debt,  and  as  evidence  of  that  fact  lost  by  reason  of  indulging  him 
in  the  payment  of  other  claims  more  than  the  amount  of  this  judg- 
ment. No  fraud  is  alleged  on  the  part  .of  the  sheriff,  or  any  con- 
spiracy between  him  and  Boaz  by  which  the  entire  burden  of  pay- 
ment was  to  be  thrown  upon  the  appellee. 

In  such  a  state  of  case  a  recovery  might  be  had ;  or  where  the 
sheriff  had  seized  the  property  and  released  it  from  the  levy,  or  after 
the  levy  had  permitted  the  property  to  be  removed,  the  claim  of  the 
surety  might  be  heard,  but  where  no  levy  had  been  made  the  sheriff, 
notwithstanding  a  promise  to  make  the  debt  out  of  one  of  the  debtors, 
could  have  proceeded  at  once  to  make  and  enforce  his  levy  upon  the 
estate  of  the  other.  If  the  creditor  before  or  after  judgment  had 
promised  to  make  the  debt  out  of  one  or  the  other  of  the  debtors 
without  any  consideration  for  the  promise  it  would  not  have  been 
binding  upon  him.  The  surety,  by  paying  the  debt  and  obtaining  an 
assignment  from  the  creditor  having  the  right  to  control  the  execu- 
tion, could  then  have  made  the  sheriff  responsible ;  but  in  the  ab- 
sence of  any  control  over  the  writ  for  a  mere  omission  to  make  the 
levy  no  liability  exists,  although  as  between  the  common  debtors  the 
one  who  has  secreted  or  removed  his  property  may  alonc^  be  liable. 
If  the  sheriff  has  seized  the  property,  or  permitted  it  to  be  removed 
after  the  levy,  then  the  surety  may  complain ;  but  prior  to  the  levy 
the  promise  of  the  sheriff  to  levy,  if  made,  is  not  obligatory  unless 
it  is  followed  by  bad  faith  amounting  to  fraud  or  collusion  between 
the  debtor  and  the  sheriff  in  order  to  subject  the  property  of  one  to 
the  payment  of  the  entire  debt.  No  such  bad  faith  is  established  or 
relied  on  in  this  case. 

Judgment  reversed  and  cause  remanded  for  further  proceedings 
consistent  herewith. 

/.  /.  Landrum,  R.  B.  Brown,  for  appellants. 

N.  T.  Lindsay,  Strother  &  Orr,  for  appellee. 
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Thomas  Thomas,  et  al.,  v.  James  Clark. 
Power  of  Chancellor  Alter  Rights  Have  Been  Determined  in  a  Court  of 


Where  issues  have  been  formed  between  litigants,  in  which  one  is 
charged  with  trespass  by  removing  a  gate,  and  the  issues  have  been 
determined  on  appeal,  a  chancellor  has  no  power  to  modify  the  judg- 
ment rendered  by  the  court  of  law. 


APPEAL  PROM  GRANT  CIRCUIT  COURT. 

October  26,  1880. 

Opinion  by  Judge  Pryor: 

One  of  the  complaints  made  by  the  appellants  in  the  original  action 
of  trespass  was  the  removal  of  the  gate  of  the  appellee  and  the  ob- 
struction of  the  passway  so  as  to  prevent  its  convenient  use  by  the 
appellants.  The  court  below  rendered  a  judgment  upon  the  verdict, 
in  favor  of  the  appellants,  by  reason  of  the  trespass  complained  of, 
and  that  judgment  was  affirmed  by  this  court.  This  must  be  held  as 
concluding  the  rights  of  the  parties,  and  the  chancellor  had  no  power 
to  modify  that  judgment,  for  the  reason  alone  that  the  removal  of 
the  gate  or  the  acts  of  the  appellee  have  in  no  manner  interfered  with 
the  enjoyment  of  the  easements  by  the  appellants.  That  identical 
issue  was  tried  in  the  common-law  court.  Besides,  there  is  proof 
conducing  to  show  that  the  erection  of  the  gates  at  another  and  dif- 
ferent place,  by  the  appellee,  has  produced  serious  inconvenience  to 
the  appellants,  and  if  the  question  had  been  made  for  the  first  time 
before  the  chancellor  it  is  doubtful  whether  any  ground  existed  for 
equitable  relief.  The  enjoyment  of  the  easement  by  the  appellants 
is  no  doubt  an  interference  with  the  appellee  in  the  use  and  owner- 
ship of  his  own  land ;  still,  the  easement  is  not  only  claimed,  but 
established  as  a  matter  of  right,  and  the  chancellor  should  have  dis- 
solved the  injunction.  The  gate  should  be  located  where  it  stood 
when  the  action  of  trespass  was  committed. 

Judgment  reversed  and  cause  remanded  for  further  proceedings 
not  inconsistent  with  this  opinion. 

W.  T.  Simmons,  J.  J.  Landrum,  for  appellants. 

E.  H.  Smith,  for  appellee. 
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B.  F.  Crofoot's  Ex'r  v.  H.  A.  Duvall. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 348.] 

Funeral  Expenses. 

Where  the  father  of  a  married  woman  upon  her  death  orders  a 
burial  outfit,  and  it  is  furnished  and  he  is  charged  for  the  same,  he 
cannot,  by  having  the  bill  made  out  and  presented  to  the  husband  of 
the  deceased  make  such  husband  liable  thereon  to  the  undertaker. 
Such  a  claim  was  not  the  debt  of  the  husband,  unless  he  ordered  the 
outfit  or  agreed  to  pay  for  it,  and  there  can  be  no  recovery  against  the 
husband  in  favor  of  the  estate  of  the  decedent's  father  where  there  is 
not  in  his  petition  any  allegation  that  the  husband  promised  to  pay 
such  claim. 

APPEAL  FROM  JEFFERSON  COURT  OF  COMMON  PLEAS. 

October  27,  1880. 

Opinion  by  Judge  Pryor  : 

There  is  a  controversy  between  the  executor  of  Frank  Crofoot  and 
H.  A.  Duvall  in  which  the  executor  is  asserting  a  claim  against 
Duvall  for  money  paid  by  Crofoot  in  his  lifetime  for  a  coffin  in  which 
was  deposited  the  remains  of  his  deceased  daughter,  the  wife  of  the 
appellee.  The  case  was  twice  tried,  the  jury  having  returned  a  ver- 
dict in  the  first  trial  that  was  set  aside  by  the  court  and  a  new  trial 
granted,  and  on  the  last  hearing,  the  law  and  facts  having  been  sub- 
mitted to  the  court,  a  judgment  was  rendered  for  the  appellee. 
Duvall.  The  executor  complains  and  insists  that  the  court  erred  in 
setting  aside  the  verdict  on  the  first  trial,  and  also  in  rendering  judg- 
ment on  the  final  trial. 

The  instructions  given  on  the  first  trial,  if  any,  do  not  appear  in 
the  record,  and  we  cannot  say  whether  the  court  erred  in  granting 
the  new  trial  by  reason  of  erroneous  instructions  given,  or  because 
the  evidence  did  not  authorize  the  verdict.  The  appellee  maintains 
that  no  bill  of  exceptions  is  in  the  record  evidencing  the  facts  de- 
clared on  the  first  trial,  and  therefore  the  error,  if  any,  committed  by 
the  court,  cannot  be  considered.  Waiving  any  answer  on  that  ques- 
tion it  is  evident  that  the  jury  must  have  been  misled  by  some  im- 
proper ruling  of  the  court,  or  no  such  verdict  would  have  been  ren- 
dered. 

In  the  original  petition  it  is  alleged  that  the  appellee  was  indebted 
to  Smith  for  the  value  of  the  burial  case,  etc.,  and  the  appellant's 
testator  purchased  the  account  of  Smith  (the  undertaker)  for  a  full 
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and  fair  consideration,  and  the  same  was  assigned  to  him ;  therefore 
Smith  unites  with  the  executor  of  Crofoot  in  asking  a  judgment  for 
the  amount,  etc.  There  was  no  evidence  supporting  the  verdict. 
Smith  testifies  that  Duvall  was  not  indebted  to  him  for  the  amount 
of  the  account,  and  no  credit  had  been  given  him  for  the  articles 
furnished,  but  on  the  contrary  that  Crofoot,  the  father  of  Mrs. 
Duvall,  had  ordered  the  burial  case  and  directed  him  to  furnish  what 
was  necessary  for  the  purpose  of  the  funeral,  and  that  he  charged 
Crofoot  with  the  account,  the  latter  not  only  having  created  it  but 
agreed  to  pay  it. 

Smith  claims  that  when  he  presented  the  account  Crofoot  directed 
him  to  make  it  out  in  the  name  of  Duvall  and  he   would   pay   it. 
Duvall  was  insolvent  and  Crofoot  possessed  of  considerable  means. 
Smith,  to  get  his  money,  made  the  account  out  against  Duvall,  and 
Crofoot  at  his  own  instance  paid  it  off,  and  after  his  death  his  exec- 
utor required  Smith  to  assign  the  account  to  Crofoot.    If  this  was 
Duvall's  liability  it  was  discharged  by  Crofoot  in  the  absence  of  any 
request  by  Duvall  to  pay  it,  and  no  implied  promise  existed  on  the 
part  of  Duvall  to  repay  to  his  father-in-law  the  money  he  had  ex- 
pended. But,  as  between  Crofoot  and  Duval,  it  was  not  the  debt  of 
Duvall,  but  of  Crofoot.    The  latter,  knowing  the  pecuniary  condition 
of  his  son-in-law,  voluntarily  assumed  the  payment  of  the  account, 
and  doubtless  had  no  intention  of  making  his  son-in-law  refund  the 
monev. 

But  it  is  said  that  the  appellee  promised  the  testator  in  his  lifetime 
to  pay  this  account  in  monthly  installments,  and  therefore  he  is  lia- 
ble. No  such  promise  is  alleged  in  the  original  petition,  nor  was  any 
amended  petition  filed  relying  on  this  promise  until  after  the  new 
trial  had  been  granted  on  the  first  hearing.  Therefore  the  court  acted 
properly  in  granting  a  new  trial  for  the  want  of  testimony  to  support 
the  verdict.  On  the  last  trial,  the  amended  petition  being  in,  it  was 
proven  by  a  witness  (and  perhaps  the  same  proof  was  had  on  the 
first  trial)  that  she  was  told  by  the  testator  to  keep  near  himself  and 
Duvall  when  the  two  were  talking  that  she  might  hear  what  they 
were  talking  about,  and  in  obedience  to  the  wishes  of  the  testator 
she  was  in  the  hall  listening  to  what  was  transpiring  between  the 
two,  and  heard  the  appellee  promise  to  pay  the  account  in  install- 
ments.   Duvall  denies  that  any  such  conversation  took  place,  and  the 
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court,  disregarding  the  testimony  (as  should  have  been  done),  in- 
troduced to  establish  this  alleged  promise,  dismissed  the  petition. 

The  judgment  is  affirmed. 

Elliott  &  Atchison,  for  appellant. 

Lane  &  Harrison,  for  appellee. 


George  A.  Helm  v.  W.  H.  Payne,  et  al. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 350.] 

Sale  for  Taxes. 

In  a  sale  by  the  sheriff  for  delinquent  taxes  all  the  steps  necessary 
to  give  such  officer  authority  to  sell  must  be  shown,  and  any  failure 
to  comply  with  the  law  will  be  fatal. 

APPEAL  FROM  WARREN  CIRCUIT  COURT. 

October  27,  1880. 

Opinion  by  Judge  Pryor  : 

What  amounts  to  a  mere  irregularity  in  a  sale  of  land  for  taxes  is 
the  question  involved  in  this  case.  It  has  never  been  held  that  a 
sheriff's  conveyance  to  a  purchaser  must  be  upheld  upon  the  legal 
presumption  that  the  sheriff  and  those  before  him  have  discharged 
their  duty  in  imposing  the  burden  and  in  selling  the  property. 

All  the  steps  necessary  to  give  a  sheriff  the  authority  to  sell  must 
be  shown,  and  any  failure  to  comply  with  the  requirements  of  the  law 
made  for  the  protection  of  the  owner's  interest  will  prove  fatal.  2 
Cooley  on  Taxation,  p.  911-915.  In  this  case  there  is  no  description 
of  the  property  with  the  amount  paid  by  the  purchaser  or  the  pur- 
chaser's name  returned  to  the  clerk's  office  of  the  county  court  in  the 
manner  required  by  law.  It  does  not  appear  that  the  property  was 
properly  assessed.  It  does  not  appear  that  a  receipt  was  tendered 
the  appellee  for  his  taxes  and  payment  demanded  as  required  by  the 
statute.  All  this  must  appear  before  the  sheriff  can  sell  or  is  author- 
ized to  sell,  and  the  court,  in  the  absence  of  a  compliance  with  all 
these  requirements  for  the  authority  to  sell,  acted  properly  in  in- 
structing the  jury  to  find  for  the  defendant. 

Judgment  affirmed. 

J.  M.  Hines,  /.  H.  Rose,  Wright  &  McElroy,  Bush  &  Porter,  for 
appellant. 

H.  T.  Clark,  for  appellees. 
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Wesley  Horn,  et  al.,  v.  Rebecca  Mize. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 350.] 


The  allegation  in  an  answer  to  a  petition  of  a  widow  for  dower, 
that  she  had  received  a  thousand  dollars'  worth  of  property  from  her 
husband,  constitutes  no  bar  to  her  right  of  dower. 

Allotment  of  Dower. 

%  Where  a  widow  is  entitled  to  dower  in  five  hundred  acres  of  land 
purchased  by  three  different  grantees,  who  have  each  made  valuable 
improvements  on  their  land,  proof  should  be  taken  of  the  value  of  the 
improvements  made  by  each  of  the  purchasers  and  of  the  value  of  the 
unimproved  in  the  possession  of  each,  and  dower  should  be  allotted 
so  as  to  put  an  equal  portion  thereof  upon  the  lands  of  each  in  pro- 
portion to  the  quantity  held  by  each,  in  order  that  each  may  be  made 
to  contribute  equally  out  of  the  land  received  by  each  according  to  its 
quantity  and  value. 

APPEAL  FROM  LEE  CIRCUIT  COURT. 
October  27,  1880. 

Opinion  by  Judge  Hargis: 

The  appellants,  Wesley  Horn,  Thomas  Horn  and  Sarah  Stamper, 
are  shown  to  have  been  purchasers  for  a  valuable  consideration  of 
the  tract  of  five  hundred  acres  of  land  in  which  the  appellee  claims 
dower.  The  demurrer  was  properly  sustained  to  the  answer,  so-  far 
as  it  sought  to  defeat  appellee's  claim  of  dower,  because  the  naked 
fact  set  forth  in  it,  that  the  appellee  had  received  a  thousand  dollars' 
worth  of  property  from  her  husband,  constitutes  no  bar  to  her  right 
of  dower.  But  the  answer  was  sufficient  for  the  purpose  of  requir- 
ing the  location  of  appellee's  dower  equally  upon  the  lands  of  each 
of  the  appellants  embraced  by  the  boundary  named  in  the  appellee's 
petition.  It  is  alleged  by  the  answer  that  there  is  enough  of  the  un- 
improved portion  of  the  land  to  make  up  appellee's  dower,  and  that 
there  are  valuable  improvements  made  by  appellants  in  different 
quantities  upon  their  respective  parcels. 

The  commissioners  should  have  been  directed  not  only  to  take 
proof  of  the  value  of  the  improvements  made  by  each  of  the  appel- 
lants, but  of  the  value  of  the  unimproved  land  in  the  possession  of 
each,  and  to  lay  off  appellee's,  dower,  so  as  to  put  an  equal  portion 
thereof,  taking  into  consideration  quality  and  quantity  upon  the  lands 
of  each  of  the  appellants  in  proportion  to  the  quantity  possessed  by 
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each,  of  the  five  hundred  acres  named  in  the  petition,  so  as  to  make 
each  of  them  contribute  equally  to  the  dower  out  of  the  land  received 
by  each  according  to  its  quantity  and  value.  Gen.  Stat.  (1909),  Sees. 
2073,  2139. 

It  would  be  manifestly  unjust  to  take  the  whole  of  the  dower  from 
the  parcel  of  one  of  the  appellants  when  they  are  all  equally  inno- 
cent. If  the  unimproved  lands  are  insufficient  for  the  purpose,  then 
so  much  of  the  cleared  lands  on  which  there  are  no  houses  or 
orchards  should  be  added  to  complete  appellee's  dower. 

The  exceptions  should  have  been  sustained  to  the  commissioner's 
report  of  division.  The  evidence  reported  should  remain  before  the 
court  unless  legal  objection  can  be  shown  to  it.  The  case  should  be 
referred  to  the  master  commissioner,  or  a  special  commissioner,  with 
power  to  take  any  further  testimony  that  may  be  offered  by  either 
party,  and  cause  the  survey  to  be  made  in  his  presence  and  under  his 
directions  in  pursuance  of  the  principles  of  this  opinion.  The  com- 
missioner's allowance  should  have  been  $1.50  per  day  each,  or  not 
exceeding  $3  per  day  for  both.  The  cost  of  the  abortive  division 
must  be  paid  by  the  appellee. 

The  judgment  confirming  the  commissioner's  report  and  so  much 
of  the  original  judgment  directing  the  commissioners  to  lay  off  dower 
so  as  to  include  the  mansion,  and  appointing  two  commissioners  in- 
stead of  one  commissioner,  are  reversed  and  the  cause  remanded  for 
further  proceedings  not  inconsistent  with  this  opinion. 

H.  C.  Lilly,  for  appellants.     /.  B.  White,  for  appellee. 


Farmers'  Nat.  Bank  of  Mt.  Sterling  v.  Wilkerson  &  Jones, 

et  AL. 
T  Abstract  Kentucky  Law  Reporter,  Vol.  1 — 351.1 

Acceptance  of  Note  as  Payment. 

In  a  suit  op  a  note  where  the  defense  is  payment  by  the  acceptance 
of  another  note,  an  instruction  is  erroneous  where  the  jury  is  told 
that:  "If  they  believe  from  the  evidence  that  Henry  Jones,  Jr.  (a  de- 
fendant), paid  and  took  up  any  part  of  the  note  in  controversy  they 
must  find  for  the  defendants  a  credit  for  the  amount  so  paid."  It  was 
improper  to  leave  the  jury  to  decide  what  constituted  payment 

Judgment,  Notwithstanding  Verdict 

A  judgment  cannot  be  lawfully  demanded,  notwithstanding  the  ver- 
dict, where  the  pleadings  present  an  issue  upon  the  merits  and  the 
testimony  is  conflicting. 
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APPEAL  FROM  MONTGOMERY  CIRCUIT  COURT. 

October  27,  1880. 

Opinion  by  Judge  Hines: 

The  only  issue  joined  by  the  pleadings  in  this  case  is  whether  the 
appellant  bank  agreed  to  and  did  accept  the  note  for  $250  with  the 
interest  paid  thereon,  of  Jones,  Jr.,  and  Jones,  Sr.,  as  a  paymentj 
pro  tanto  on  the  note  declared  on  in  the  petition,  with  the  condition 
that  the  remainder  thereof  should  be  secured  by  the  copartner,  Wil- 
kerson, executing  a  note  therefor  and  paying  the  interest  thereon  as 
Jones,  Jr.,  and  Jones,  Sr.,  claim  to  have  done. 

By  instructions  two  and  three,  taken  together,  the  issue  was  fairly 
presented  to  the  jury,  and  they  were  directed  to  find  the  facts  from 
the  evidence.  We  do  not  think  that  instruction  No.  3  assumed  the 
facts  named  in  it  to  have  been  proven. 

But  instruction  No.  1,  in  which  the  jury  were  told,  "If  they  be- 
lieved from  the  evidence  that  Henry  Jones,  Jr.,  paid  and  took  up  any 
part  of  the  note  in  controversy  they  must  find  for  the  defendants  a 
credit  for  the  amount  so  paid"  is  abstract,  too  general,  and  not  ap- 
propriate to  the  issue  formed  by  the  plea  in  this  case.  It  was  not 
proper  to  leave  the  jury  to  decide  what  constituted  payment,  as  this 
instruction  does.  We  would  not  reverse  for  the  error  indicated,  but 
as  the  case  must  be  reversed  for  other  reasons  we  think  it  proper  to 
point  out  the  impropriety  and  hazard  of  this  instruction. 

Against  appellant's  objections  the  appellees  were  allowed  to  prove 
that  Jones,  Jr.,  had  dealings  before  with  William  Mitchell  as  cashier, 
and  got  money  on  notes,  and  never  knew  of  them  being  submitted  to 
any  board,  and  got  the  money  when  the  notes  were  given.  How 
such  statements  could  throw  any  light  upon  the  issue  as  presented  we 
are  unable  to  see.  They  do  not  establish  a  universal  custom  con- 
sented to  by  the  bank,  or  prove  that  its  cashier  had  any  authority  to 
accept  the  note  left  with  him  by  Jones.  What  Mitchell  did  in  other 
cases  does  not  prove  or  tend  to  prove  that  he  was  unauthorized' by 
the  appellant  to  do  so  in  this  case,  unless  he  is  shown  then  to  have 
acted  within  the  scope  of  his  authority,  which  was  similar  to  that  he 
exercised  at  the  time  Jones  claims  that  appellant  accepted  the  note. 
As  to  the  evidence  of  the  insolvency  of  Jones,  Sr.,  we  think  that 
was  competent  because  it  tended  to  fix  a  motive  that  might  operate 
upon  appellant  in  refusing  to  accept  the  note  after  the  insolvency 
was  known.    It  was  also  proper  to  allow  appellees  to  prove  that  ap- 
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pellant  got  most  of  his  property  for  the  purpose  of  showing  knowl- 
edge of  his  insolvency  upon  the  part  of  appellant,  but  for  nothing 
else. 

The  court  properly  overruled  the  motion  for  a  judgment  non  ob- 
state  veredicto  against  Jones,  Jr.,  and  Jones,  Sr.,  because  there  was 
no  verdict  rendered  for  or  against  them.  It  was  the  duty  of  the 
court  to  require  the  jury  to  render  a  verdict  for  or  against  them,  or 
determine  whether  they  could  agree  upon  a  verdict  as  to  them. 

This  is  not  a  case  in  which  judgment  can  be  lawfully  demanded, 
notwithstanding  the  verdict,  because  the  pleadings  present  an  issue 
upon  the  merits,  and  the  testimony  is  conflicting.  Sec.  386,  Civil 
Code;  Minor  v.  Kelly,  5  T.  B.  Mon.  272.  The  jury  were  discharged 
without  rendering  a  verdict  between  appellant  and  Jones,  Jr.,  and 
Jones,  Sr.,  and  the  case  stands  as  if  the  jury  had  disagreed,  an- 
nounced it  and  were  discharged. 

For  the  errors  indicated  the  judgment  is  reversed  and  cause  re- 
manded with  directions  to  grant  appellant  a  new  trial,  and  for  further 
proceedings  not  inconsistent  with  this  opinion. 

R.  Reid,  for  appellant     W.  H.  Holt,  for  appellees. 


A.  Y.  McAffee  v.  Rurrack  &  Smith. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 347,  as  McAfee  v.  Rurrack.] 

Continuance  to  Secure  Testimony. 

There  is  no  abuse  of  discretion  in  refusing  a  continuance  of  a  trial 
to  enable  a  litigant  to  secure  evidence,  where  it  is  shown  that  the  wit- 
nesses resided  in  a  neighboring  county;  and  the  fact  that  notice  wa* 
given,  and  the  depositions  of  such  witnesses  were  not  taken  because 
the  witnesses  desired  the  presence  of  plaintiff's  assignor,  does  not 
show  diligence  such  as  is  required. 

Attorney's  Lien. 

After  a  suit  in  attachment  is  filed  and  an  attachment  is  levied  on 
the  property,  a  Hen  by  an  attorney  in  a  suit  on  a  note  is  subordinate 
to  the  attachment  lien. 

APPEAL  FROM  JESSAMINE  CIRCUIT  COURT. 

October  27,  1880. 

Opinion  by  Judge  Cofer  : 

There  does  not  appear  to  have  been  an  abuse  of  discretion  in  over- 
ruling appellant's  motion  for  a  continuance.    The  answer  of  appellee 
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to  the  cross-petition  of  the  appellant  was  filed  September  19,  1877. 
In  that  answer  it  was  denied  that  his  assignor  was  counsel  for  Moss 
in  the  suit  against  Merrill,  and  it  was  also  denied  that  he  had  a  lien 
on  the  land  for  his  alleged  fee  as  an  attorney  in  that  case.  The 
cause  was  submitted  in  February,  1878. 

The  witnesses  whose  depositions  were  desired  resided  in  a  neigh- 
boring county.  The  fact  that  notice  was  given  and  the' depositions 
were  not  taken  because  the  witnesses  desired  the  presence  of  the  ap- 
pellant's assignor  does  not  show  that  there  was  such  diligence  as  the 
law  requires.  Notice  to  take  the  depositions  seems  not  to  have  been 
given  until  February  11.  This  was  only  a  few  days  before  the  com- 
mencement of  the  term  of  court,  and  no  reason  is  given  for  delaying 
the  matter  until  so  late  a  day. 

On  the  merits  there  seems  to  be  no  serious  difficulty.  The  fact 
that  A.  L.  McAfee  was  attorney  for  Moss  in  the  suit  against  Merrill 
having  been  denied,  and  not  being  proven,  the  appellant  failed  to 
establish  an  attorney's  lien.  If  it  be  conceded  that  he  acquired  a  lien 
in  the  suit  on  the  note,  that  was  after  the  appellee's  suit  was  com- 
menced and  their  attachment  levied  on  the  land,  and  the  lien  was 
therefore  subordinate  to  the  attachment  lien,  so  that  the  appellant's 
case  fails  without  reference  to  the  question  whether  the  appellees 
had  a  lien  in  virtue  of  their  purchase  under  the  execution  in  favor  of 
Tilford. 

Wherefore  the  judgment  is  affirmed. 

William  Lindsay,  A,  L.  McAffee,  for  appellant. 

J.  S.  Bronaugh,  for  appellees. 


Matthias  Mattingly,  et  al.,  v.  Eliza  E.  Wiseman,  et  al. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 347.] 

Husband  and  Wife— Wife's  Property. 

When  the  wife  owns  notes  and  the  husband  reduces  them  to  pos- 
session and  on  their  renewal  had  them  made  payable  to  himself  by 
the  wife's  consent,  it  is  sufficiently  shown  that  the  notes  have  be- 
come the  property  of  the  husband,  and  a  promise  of  the  husband  to 
the  wife  made  after  he  becomes  the  owner  of  the  notes  will  not  au- 
thorise the  chancellor  to  divest  the  husband  of  title. 

APPEAL  FROM  HARDIN  CIRCUIT  COURT. 

October  27,  1880. 
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Opinion  by  Judge  Pryor  : 

There  is  much  testimony  in  the  record  of  conversations  between 
Christian  Wiseman  and  his  wife  as  to  the  conveyance  of  the  land  in 
controversy,  all  conducing  to  show  a  promise  on  his  part  to  have  the 
deed  made  to  his  wife.  That  the  husband  may  have  made  such  a 
promise  is  probable,  and  the  weight  of  the  evidence  leads  to  such  a 
conclusion ;  but  when  he  made  the  promise,  or  the  consideration  mov- 
ing him  to  make  it,  does  not  appear.  It  is  true  that  the  money  or 
notes  paid  on  the  land  came  by  his  wife,  and  for  that  reason  the  wife 
insisted,  and  the  husband,  to  gratify  her  wishes,  agreed  to  have  the 
deed  made  as  she  desired.  When  he  reduced  the  note  of  Grohagen 
to  possession  and  renewed  it  payable  to  himself  by  the  consent  of  the 
wife,  there  was  no  agreement  that  he  was  to  hold  it  for  the  wife  or 
invest  it  for  her  use ;  but,  On  the  contrary,  its  renewal  to  the  husband 
by  the  direction  of  the  wife  conduces  to  show  her  desire  that  he 
should  have  it,  and  if  not,  the  note  became  the  property  of  the  hus- 
band, and  he  had  the  right  to  dispose  of  it  as  he  saw  proper. 

Conversations  between  third  parties  and  the  husband  touching  the 
property  that  he  derived  through  his  wife  as  to  the  disposition  he 
intended  to  make  of  it  ought  not  to  be  construed  into  a  contract,  or 
regarded  as  evidence  sufficient  to  authorize  the  chancellor  to  take 
from  the  husband  the  money  or  personal  property  that  the  latter  has 
reduced  to  possession  and  apply  it  to  the  benefit  of  the  wife's  chil- 
dren ;  nor  can  a  promise  to  the  wife  made  after  the  husband  becomes 
the  absolute  owner  authorize  the  chancellor  to  divest  the  husband  of 
title.  There  never  was  any  marriage  contract  between  the  parties, 
and  the  only  proof  of  a  promise  made  by  Wiseman  was  his  declara- 
tions made  long  after  he  had  reduced  the  note  of  Grohagen  to  his 
use  and  after  he  had  purchased  the  land  and  obtained  a  conveyance. 

The  court  below  acted  properly  in  dismissing  the  petition  and  the 
judgment  is  affirmed. 

A.  B.  Montgomery,  James  Montgomery,  for  appellants. 

IV.  H.  Chelf,  for  appellees. 


James  Murphy,  et  al.,  v.  James  Fryer,  et  al. 
[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 348.] 

Sale  and  Confirmation  Of  Sale. 

Where  a  sale  ot  land  is  made  during  the  life  of  the  owner,  but  had 
not  been  reported  or  confirmed  at  the  time  of  her  death,  the  suit 
should  be  revived  in  the  name  of  both  the  personal  representative 
and  heirs. 
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APPEAL  FROM  PENDLETON  CHANCERY  COURT. 

October  27,  1880. 

Opinion  by  Judge  Cofer: 

The  order  of  revivor  was  not  served  on  Mrs.  Murphy,  and  as  the 
title  to  the  land  sought  to  be  sold  seems  to  belong  to  her,  all  subse- 
quent steps  in  the  case  are  void. 

At  the  time  of  Mrs.  Fryer's  death  a  sale  had  probably  been  made, 
but  had  not  been  reported  or  confirmed,  and  the  suit  should  have 
been  revived  in  the  name  of  both  the  personal  representative  and 
heirs.  The  personal  representative  was  a  necessary  party,  because 
until  the  sale  was  confirmed  there  was  a  debt  due  to  him ;  and  the 
heirs  were  necessary  parties  before  the  sale  could  be  confirmed  be- 
cause they  were  concerned  in  the  question  whether  the  report  should 
be  confirmed.  The  wrong  tract  of  land  seems  to  have  been  sold,  and 
Mrs.  Murphy  being  now  before  the  court  on  this  appeal,  upon  the 
return  of  the  cause  the  personal  representative  should  be  permitted 
to  come  in  and  error  in  the  judgment  should  be  corrected. 

The  order  confirming  the  sale  and  all  subsequent  orders  and  judg- 
ments are  reversed,  and  cause  remanded  for  further  proper  proceed- 
ings. 

C.  H.  Lee,  for  appellants.    J.  H.  Fryer,  for  appellees. 


T.  C.  Laughlin/s  Adm'r,  et  al.,  v.  Owingsville  &  Mt. 

Sterling  Tpk.  Co. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 348,  as  Laughlin's  Adm'r  v. 

Orangeville  and  Mt.  Sterling  Tpk.  Co.] 

Demand  of  Subscription  from  Personal  Representative. 

The  object  of  the  statute  in  requiring  a  demand  to  be  made  of  a 
personal  representative  of  a  deceased  subscriber  to  a  turnpike  com- 
pany, before  entering  suit,  is  to  give  the  representative  an  opportu- 
nity to  pay  and  avoid  costs.  In  order  to  entitle  the  claimant  to  pay- 
ment the  demand  should  be  made  under  such  circumstances  as  en- 
title claimant  to  the  payment  of  the  debt,  and  where  a  demand  is 
made  before  payment  is  due  it  is  not  sufficient. 

APPEAL  FROM  MONTGOMERY  CIRCUIT  COURT. 

October  27,  1880. 

Opinion  by  Judge  Hargis  : 

The  subscription  to  appellee  did  not  become  due  until  the  company 
determined  in  what  proportions  and  at  what  times  they  should  be 
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paid.  Forty-five  cents  on  each  dollar  subscribed  was  ordered  to  be 
paid  in  different  proportions  prior  to  January,  1869.  The  payments 
thereof,  it  was  determined  by  the  company,  should  be  made  immedi- 
ately, but  as  to  the  remainder,  amounting  to  55  per  cent,  of  the  stock 
claimed  to  have  been  subscribed  by  appellants'  intestate,  no  order  de- 
terminative or  call  therefor  was  made  by  the  appellee  until  February, 
1869,  which  was  before  the  institution  of  this  suit,  but  subsequent  to 
the  demand  made  of  the  administratrix.  The  administratrix  refused 
to  pay  any  of  the  subscription  alleged  to  be  owing  by  her  intestate 
and  late  husband. 

The  appellee  does  not  allege  in  its  petition  or  any  of  the  amend- 
ments thereto  that  the  calls  were  made  before  the  institution  of  the 
suit,  which  may  be  true,  and  yet  the  calls  may  not  have  been  made 
long  enough  before  its  institution  as  to  precede  the  demand.    This 
was  evasive  pleading  and  therefore  not  bad.    The  appellant  denies 
any  knowledge  or  information  of  the  making  of  the  calls.     In  this 
state  of  the  pleading,  on  the  motion  to  dismiss  the  appellee's  suit 
because  a  demand  with  affidavits  required  by  law  had  not  been  made 
before  it  was  brought,  the  burden  of  showing  that  the  subscription 
was  due  lay  upon  the  appellee.    Appellee  was  the  custodian  and  in 
the  possession  of  the  books  of  the  company,  and  had  every  oppor- 
tunity of  proving  the  fact,  if  it  was  true.    The  appellant  could  not, 
without  inspecting  the  books,  know  that  the  calls  necessary  to  deter- 
mine that  the  subscription  was  due  and  payable  had  been  made,  and 
she  properly  refused  to  pay  55  per  cent,  of  the  subscription  when  it 
was  demanded,  because  that  portion  of  it  was  not  due  according  to 
the  calls  as  shown  by  appellee  in  the  progress  of  the  trial. 

The  object  of  the  statute  in  requiring  the  demand  is  to  afford  the 
personal  representative  an  opportunity  to  pay  the  debt  and  avoid 
costs  of  a  suit.  But  in  order  to  entitle  the  claimant  to  payment  of 
the  debt  the  demand  should  be  made  under  such  circumstances  as  en- 
title the  claimant  to  the  payment  of  the  debt.  Howard's  Adm'f  v. 
Leavell,  10  Bush  481 ;  Trabue's  Ex'r  v.  Harris,  1  Met.  597. 

Here  it  is  clear  that  55  per  cent.,  or  more  than  one-half,  of  the  sub- 
scription was  not  due  when  the  demand  was  made,  and  the  appellee 
was  not  entitled  to  collect  it  until  after  it  became  due.  If  otherwise, 
the  plea  of  the  appellant,  Nannie  Laughlin,  that  the  subscription  was 
barred  by  limitation  because  it  had  been  made  more  than  fifteen 
years,  is  good,  for  if  the  subscription  became  due  at  all  before  the 
calls  were  made  it  became  due  as  soon  as  it  was  subscribed,  as  no 
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other  time  for  its  payment  is  fixed  by  the  contract.  The  evidence 
admitted  against  appellant's  objections  of  the  enhancement  of  the 
value  of  the  lands  of  appellant,  by  reason  of  the  location  of  the  road, 
was  calculated  to  induce  the  jury  to  render  a  verdict  on  the  basis  of 
an  equitable  settlement  of  the  differences  between  the  parties,  rather 
than  by  the  terms  of  the  contract,  and  that  evidence  was  therefore 
erroneous.  We  perceive  no  other  substantial  error  in  the  proceed- 
ings. The  instructions  fairly  presented  the  issues  to  the  jury,  except 
as  to  the  amount  of  recovery,  and  gave  the  appellants  the  benefit  of 
having  all  the  issues  and  the  facts  relative  thereto  fully  determined 
by  them. 

The  court  should  have  dismissed  the  appellee's  petition  for  55  per 
cent,  of  the  stock  without  prejudice  as  to  the  administratrix,  but  not 
as  to  appellant,  Nannie  Laughlin,  against  whom  the  petition  and 
amended  petitions  present  a  good  cause  of  action  for  the  whole 
amount  of  the  subscription,  and  no  demand  of  her  was  necessary. 

Wherefore  the  judgment  as  to  both  appellants  is  reversed,  with 
directions  to  award  them  a  new  trial  and  for  further  proceedings  not 
inconsistent  with  this  opinion. 

C.  Brock,  T.  Turner,  W.  H.  Holt,  for  appellants. 
R.  Reid,  for  appellee. 


Sanford  v.  Lowenthal. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 357. 
Reported  in  Full,  5  Ky.  L.  206.] 

Diligence  Required  of  the  Holder  of  Collateral  Security  to  Collect  It. 

The  holder  of  collateral  security  is  required  only  to  use  ordinary 
diligence  and  to  act  in  good  faith  in  his  attempt  to  collect  the  col- 
lateral. Where  he  obtains  a  judgment  thereon  in  a  court  having 
jurisdiction  of  the  person  and  the  subject  matter  in  controversy,  and 
has  execution  issued  from  that  court,  which  is  returned  no  prop- 
erty, he  is  shown  to  have  exercised  ordinary  diligence. 

APPEAL  FROM  BALLARD  CIRCUIT  COURT. 

October  28,  1880. 

Opinion  by  Judge  Hines: 

Appellant  complains  that  the  court  sustained  a  demurrer  to  the 
second  and  third  paragraphs  of  his  answer,  and  that  the  court  did 
not,  on  the  demurrer  to  the  answer,  consider  the  petition  and  de- 

52 
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clare  it  defective.  The  defect  claimed  to  exist  in  the  petition  is  that 
it  fails  to  show  that  appellee  used  proper  diligence  in  attempting  to 
collect  the  claims  placed  in  his  hands  as  collateral  security,  in  that, 
as  to  a  portion  of  the  claims,  judgment  was  obtained  in  a  justice's 
court,  and  an  execution  from  that  court  returned  "no  property".  It 
is  insisted  that  the  judgment  and  execution  should  have  been  filed  in 
the  office  of  the  circuit  court,  and  an  execution  issued  therefrom. 
Such  a  course  might  be  necessary  to  establish  legal  insolvency,  but 
no  such  diligence  is  required  of  one  who  holds  paper  or  claims  as 
collateral  security.  He  is  required  only  to  use  ordinary  diligence, 
and  to  exercise  good  faith  in  his  attempt  to  collect.  This  is  an  ele- 
mentary principle,  and  requires  no  citation  of  authority  to  support 
it.  To  obtain  judgment  in  a  court  having  jurisdiction  of  the  per- 
son and  of  the  subject-matter  in  controversy,  and  to  have  execution 
issued  from  that  court  and  returned  "no  property",  is  in  itself  suffi- 
cient evidence  of  ordinary  diligence,  which  is  all  that  is  required  in 
such  cases  as  this.  It  does  not  alter  the  case  that  the  receipt  for  the 
claims  held  as  collateral  stipulates  that  appellee  is  to  use  "due  dili- 
gence" in  collecting.  Such  a  stipulation  neither  enlarges  nor  nar- 
rows the  liability  incidentally  attaching  to  such  a  contract. 

It  is  also  insisted  that  the  court  erred  in  sustaining  the  demurrer 
tc  the  second  and  third  paragraphs  of  the  answer,  first,  because  oi 
the  form  of  the  demurrer,  and,  second,  because  each  of  the  para- 
graphs constitutes  a  defense  to  the  action.     The  demurrer  was: 
Plaintiff  demurs  to  each  of  the  paragraphs  of  the  answer.    It  is  in- 
sisted that  this  is  not  a  special  demurrer,  such  as  is  provided  for  by 
Sec.  92  of  the  Civil  Code.    This  is  undoubtedly  correct,  as  it  speci- 
fies none  of  the  grounds  for  a  special  demurrer.    It  is  also  insisted 
that  it  is  not  authorized  by  Sec.  113,  which  provides  that  a  party 
may  demur  to  a  part  of  a  pleading  and  present  an  issue  of  fact  as 
to  another  part.    It  is  true  that  if  the  demurrer  was  in  terms  to  the 
whole  of  the  answer,  on  the  ground  that  it  did  not  state  any  de- 
fense to  the  action,  it  would  not  be  well  taken  if  any  portion  of  the 
answer  presented  a  defense ;  but  it  is  also  true  that  if  the  demurrer 
designated  specifically  the  second  and  third  paragraphs  as  defective 
because  they  did  not  state  a, defense  to  the  action,  it  would  be  tech- 
nically good,  and  it  would  be  in  derogation  of  the  liberal  spirit  of 
the  code  to  hold  that  the  demurrer  could  not  be  considered  because 
it  was  to  each  of  the  paragraphs,  when  any  two  out  of  the  three  were 
bad.    The  second  paragraph  of  the  answer  admits  that  the  judg- 
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ment  was  obtained  on  the  Harp  debt,  and  execution  returned  "no 
property"  except  as  to  a  certain  quantity  of  tobacco,  which  sold  for 
$5,117.  The  fact  that  appellant  would  have  levied  the  whole  amount 
of  the  debt  for  the  tobacco  if  he  had  known  of  the  sale  does  not 
affect  the  question. 

Xo  fraud  or  want  of  diligence  is  charged  against  the  appellee  on 
account  of  his  failure  to  notify  appellant  of  the  time  of  sale.  Ap- 
pellee was  required  to  do  no  more  than  to  obtain  judgment  and 
cause  execution  to  issue.  The  additional  allegation  in  that  para- 
graph that  the  defendant  had,  and  owned  at  .the  time,  a  certain 
tract  of  land  subject  to  execution  is  immaterial.  Appellee  was  not 
required  to  make  search  for  property  to  satisfy  the  debt.  In  the 
absence  of  any  fraud  or  knowledge  on  his  part  he  had  a  right}  to 
trust  to  the  capacity  and  vigilance  of  the  officer  to  subject  any  legal 
estate  the  debtor  might  have. 

The  third  paragraph  was  not  good  for  the  reason  stated  in  the 
first  part  of  this  opinion.  Appellee  obtained  judgment  on  the  claims 
then  mentioned  in  a  justice's  court,  and  had  executions  issued  which 
were  returned  "no  property".  If  appellee  could,  under  any  circum- 
stances, be  required  to  have  execution  issued  from  the  clerk's  office 
of  the  circuit  court  on  these  judgments  it  is  not  certainly  required 
of  him  when  it  is  not  made  to  appear  that  anything  could  have  been 
thus  reached  to  satisfy  the  debts. 

Judge  Hines  delivered  the  following  response  to  the  petition  for 
rehearing : 

The  error  in  the  first  is,  we  think,  in  assuming  that  the  assigned 
notes  were  taken  as  collaterals. 

The  petition  as  amended  alleges  that  the  notes  were  received  as 
collateral  security ;  that  the  plaintiffs  were  to  account  for  any  excess 
they  might  collect  over  and  above  the  debt  held  by  them,  and  that 
they  would  not  bring  any  other  suit  on  the  notes  executed  by  de- 
fendant to  plaintiffs  before  July,  1879,  the  plaintiff  to  use  due  dili- 
gence in  the  collection,  and  the  defendant  was  to  pay  1  per  cent,  for 
collection. 

These  allegations  are  not  denied  in  the  answer.  That  this  was 
not  a  payment  pro  tanto  is  too  clear  to  admit  of  discussion,  and  that 
the  claims  assigned  were  as  collateral  is  equally  clear.  Lee's  Adm'r 
i\  Smead,  1  Met.  6^5;  May  v.  Quimby,  3  Bush  96.  The  case  of 
Green  v.  Cummins,  14  Bush  174,  has  no  application  whatever,  be- 
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cause  the  assignee  of  the  notes  in  that  case  took  them  in  part  pay- 
ment, and  not  as  collateral  security. 

What  was  said  in  the  opinion  in  reference  to  the  Harp  debt  was 
based  upon  the  supposition  that  it  was  referred  to  in  the  second 
paragraph  of  the  answer.  In  this  we  were  misled  by  the  record. 
We  find  on  close  examination  that  it  is  in  the  first  paragraph  and 
not  reached  by  the  judgment  sustaining  the  demurrer.  This,  how- 
ever, does  not  affect  the  conclusion  that  the  judgment  of  the  court 
below  is  correct. 

Petition  for  rehearing  overruled. 

Nichols  &  Hawes,  for  appellant.     W.  M.  Smith,  for  appellee. 
[Cited,  Roberts  v.  Farmers'  Bank,  118  Ky.  80,  25  Ky.  L.  2296,  80  S.  W.  441.] 


Logan  County  v.  R.  H.  Caldwell. 

[Kentucky  Law  Reporter,  Vol.  1 — 376.] 

County  Bonds  to  Aid  Railroad  Company. 

Under  the  provisions  of  the  Act  of  1867,  p.  371,  and  the  amend- 
ment thereof  of  Acts  1868,  p.  515,  providing  for  the  issuing  of  county 
bonds  to  pay  a  subscription  to  a  railroad  company,  it  is  held  that  an 
election  held  to  vote  on  the  proposition  is  legal  when  ordered  by  the 
presiding  judge  of  the  county  court  without  the  other  members  of 
the  court  being  called  upon,  and  also  that,  under  the  provisions  of 
the  amendatory  act  which  came  into  force  two  days  before  such  an 
election  was  held,  a  bare  majority  of  all  the  votes  cast  is  sufficient 
to  authorize  the  county  officials  to  subscribe  for  stock  in  such  rail- 
road company  and  to  issue  the  county's  bonds  in  payment  of  the  sub- 
scription. 

APPEAL  FROM  LOGAN  CIRCUIT  COURT. 

October  28,  1880. 

Opinion  by  Judge  Cofer: . 

Section  19  of  the  charter  of  the  Owensboro  and  Russell ville  R.  Co. 
(Acts  1867,  p.  75)  reads  as  follows: 

"That  the  county  courts  of  Daviess,  Ohio,  McLean,  Muhlenburg 
and  Logan  counties  shall  have  power,  and  are  hereby  authorized  to 
subscribe  to  the  capital  stock  of  said  company  in  such  number  of 
shares  as  may  be  determined  by  said  county  courts  respectively,  and 
to  levy  upon  the  taxpayers  of  such  counties  respectively  such  taxes 
as  may  be  necessary  to  pay  the  stock  by  them  respectively  so  sub- 
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scribed ;  and  said  county  courts  may,  if  they  shall  deem  it  prudent, 
issue  the  bonds  of  said  counties  respectively,  for  the  amount  of  stock 
subscribed,  or  any  part  thereof,  said  bonds  to  be  in  such  shares  and 
payable  at  such  times  as  said  county  courts  may  determine  upon.  But 
before  such  stock  shall  be  subscribed  by  said  county  courts,  the  said 
county  courts  shall  submit  to  the  voters  of  said  counties  the  proposi- 
tion  to  subscribe  stock,  and  the  amount  thereof  (to  be  suggested 
and  fixed  by  the  commissioners  named  herein  in  each  of  said  coun- 
ties), at  an  election  to  be   held   on   the   third    Monday   in   April, 
1867,  *n  ^ch  of  the  counties  aforesaid,  due  notice  of  which  shall  be 
given  by  the  sheriffs  of  each  of  said  counties  by  written  advertise- 
ments, posted  in  each  of  the  voting  precincts  thereof,  for  at  least 
thirty  days  before  said  day  of  election;  and  said  stock  shall  not  be 
subscribed  unless  a  majority  of  all  the  votes  cast  at  said  election  be 
in  favor  of  such  proposition ;  and  said  county  courts  have  power  to 
appoint  suitable  and  necessary  officers  to  conduct  such  election,  and 
to  provide  for  the  collection  of  the  tax  aforesaid,  if  a  majority  of  the 
votes  cast  at  such  election  is  in  favor  of  the  proposition  aforesaid." 

By  an  act  supplemental  to  the  charter,  approved  March  8,  1867, 
(2  Acts  1867,  p.  371)  it  was  provided  "That  the  provisions  of  an  act 
to  incorporate  the  Owensboro  and  Russellville  Railroad  Company 
be  so  extended  that  in  the  event  that  any  county,  mentioned  in  said 
charter,  shall,  from  any  cause,  fail  to  vote  on  the  proposition  to  sub- 
scribe stock  by  the  county  court  on  the  day  mentioned  in  said  char- 
ter, then  it  shall  be  lawful  for  such  county  at  any  time  thereafter  to 
vote  on  such  proposition :  Provided,  That  the  county  court  of  such 
county  shall  comply  with  the  provisions  of  said  charter  in  causing 
thirty  (30)  days'  notice  to  be  given,  and  with  the  other  provisions 
of  said  section  of  the  charter." 

Sections  3  and  9  of  an  act  to  amend  the  charter  of  the  company 
approved  February  5,  1868  (j  Acts  1867-8,  pp.  435-6),  reads  as  fol- 
lows: "Sec.  3.  That  it  shall  be  lawful  for  the  county  judge  to  sub- 
scribe stock  in  said  company  on  the  petition  of  a  majority  of  the 
voters  of  said  county  being  to  the  said  county  judge  presented  in  the 
same  manner  as  though  a  vote  had  been  taken  under  the  act  to  which 
this  is  an  amendment ;  and  it  shall  be  lawful  for  the  county  judge  of 
any  county  that  may  have  voted  a  tax  under  the  original  act  to  sub- 
scribe such  additional  stock  as  a  majority  of  the  voters  of  said 
county  may  petition  for,  and  bonds  shall  be  issued  for  all  sums  so  pe- 
titioned for.     *     *  ■  *     Sec.  9.    That  whenever  a  majority  of  quali- 
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fied  voters  of  any  county,  or  precinct  of  any  county,  shall,  either  by 
vote  or  petition,  instruct  the  county  judge  of  the  county  or  precinct 
so  voting  or  petitioning  to  take  stock  in  the  Owensboro  &  Russell- 
ville  Railroad  Company,  it  shall  be  the  duty  of  the  county  judge  of 
said  county  to  subscribe  the  amount  so  voted  or  petitioned  for  and 
issue  bonds  therefor." 

At  its  December  term,  1868,  the  county  court  of  Logan  county,  the 
county  judge  alone  being  present  and  holding  the  court,  ordered  an 
election  to  be  held  at  the  several  voting  places  in  said  count}'  on  the 
27th  of  February,  1869,  at  which  election  there  should  be  submitted 
to  the  voters  this  question :  "Are  yau  for  or  against  a  subscription  by 
the  Logan  County  Court  of  twenty  thousand  shares  of  twenty-five 
dollars  each,  to  the  capital  stock  of  the  Owensboro  &  Russellville 
Railroad  Company,  payable  in  the  bonds  of  said  county,  having 
thirty  years  to  run,  and  bearing  interest  at  the  rate  of  six  per  cent, 
per  annum,  and  said  amount  to  be  expended  in  the  construction  of 
said  railroad  through  the  county  of  Logan  ?" 

A  vote  was  taken  as  ordered,  and  "the  poll-books  were  duly  certi- 
fied and  returned  and  were  duly  compared,  the  correctness  of  the 
summing  up  of  the  votes  duly  ascertained,  and  the  result  duly  certi- 
fied by  John  W.  Caldwell,  then  judge  of  said  county  court,  J.  W. 
Winlock,  then  clerk  of  said  court,  and  Sam  Felts,  then  sheriff  of  said 
county,  who  made  and  returned  their  written  certificate,  signed  by 
each  of  them,  that  at  said  election  1,306  votes  were  cast  for  said 
proposition,  and  633  votes  were  cast  against  it,  and  that  of  all  the 
votes  cast  there  was  a  majority  of  673  for  said  proposition." 

By  an  order  entered  on  the  order  book  of  the  court  at  its  March 
term,  1869,  the  county  judge  presiding,  a  subscription  was  made  in 
conformity  with  the  vote.  Bonds  signed  by  the  county  judge,  at- 
tested by  the  clerk  under  the  seal  of  the  county  and  having  interest 
coupons,  signed  by  the  clerk  alone,  attached,  were  subsequently  is- 
sued and  delivered  to  the  railroad  company  in  payment  of  the  sub- 
scription. 

The  county  court  having  failed  to  pay  or  provide  for  the  payment 
of  the  coupons,  maturing  January  1,  1880,  the  appellee,  being  the 
owner  and  holder  of  seven  of  said  coupons,  brought  this  action 
against  the  county  to  recover  judgment  thereon.  The  county,  with- 
out denying  any  of  the  foregoing  facts,  defended  on  two  grounds, 
viz. :  ( 1 )  that  under  the  charter  the  county  court,  held  by  the  county 
judge  alone,  had  no  power  to  order  an  election ;  (2)  that  the  charter, 
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as  it  stood  when  the  vote  was  ordered,  only  authorized  a  subscription 
to  be  made  in  the  event  that  a  majority  of  the  legal  voters  of  the 
county  should  vote  in  favor  of  such  subscription,  and  that  the  votes 
cast  in  the  affirmative  were  not  a  majority  of  the  legal  voters  of  the 
county  at  that  time. 

Counsel  for  the  appellant  maintained  that  under  the  charter,  as  it 
stood  at  the  time  the  vote  taken  February  27,  1869,  was  ordered,  no 
subscription  was  authorized  upon  a  vote  of  the  people  unless  a  ma- 
jority of  the  legal  voters  of  the  county  should  vote  for  it,  and  that  it 
was  a  matter  of  discretion  with  the  county  court  whether  it  would 
order  a  vote  to  be  taken,  and  the  case  falls  within  the  rule  laid  down 
in  Bowling  Green  &  M.  R.  Co.  v.  Warren  County  Court,  10  Bush 
711.    The  county  judge  alone  had  no  authority  to  order  the  election, 
and  there  was,  therefore,  no  legal  vote  taken,  and  no  authority  was 
ever  acquired  by  the  county  court  to  make  the  subscription  which 
was  made,  or  to  issue  the  bonds  now  in  suit  in  this  case. 

On  the  other  hand  counsel  for  the  appellee  contended  that,  as  there 
were  two  methods  provided  in  the  charter  by  which  the  will  of  the 
voters  in  respect  to  the  proposed  subscription  could  be  ascertained, 
one  of  which  was  wholly  independent  of  the  county  court  and  was  as 
effectual  as  a  vote  ordered  by  the  court,  and  as  the  assent  of  a  ma- 
jority of  the  voters  of  the  county  was  required  whether  the  one  or 
the  other  mode  was  adopted,  the  rule  applied  in  the  Bowling  Green 
and  Madisonville  company's  case  does  not  apply. 

The  company's  charter  provided  that  whenever  the  said  railroad 
company  should  request  a  county  court  "to  subscribe  either  abso- 
lutely or  upon  specified  condition,  a  specified  amount  to  the  capital 
stock  of  said  company,  the  county  court  so  requested  may,  in  their 
discretion,  order  an  election,"  etc. ;  and  in  the  case  against  Warren 
county  we  held  that  the  county  judge  sitting  alone  as  the  county 
court  had  no  power  to  order  a  vote  to  be  taken  on  the  question 
whether  a  subscription  should  be  made. 

That  case  proceeded  on  the  idea  that,  as  the  justices  of  the  peace 
are,  by  law,  part  of  the  county  court  in  levying  the  county  levy,  in 
making  appropriations  of  money,  and  generally  when  the  financial 
interests  of  the  county  are  involved,  it  ought  to  be  presumed,  when 
a  discretion  is  given  by  law  to  the  county  court  in  respect  to  a  matter 
relating  to  the  financial  affairs  of  the  county,  that  the  legislature  in- 
tended by  the  phrase  "county  court"  that  court  to  which  it  had  by 
law  committed  the  management  of  the  general  financial  interests  of 
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the  county.  It  was  said  the  question  was  one  of  importance  to  the 
people,  on  which  they  had  a  right  to  the  judgment  of  those  repre- 
senting the  various  localities  and  interests  of  the  county.  That  the 
legislature  had  in  that  instance  departed  from  the  usual  course  of 
legislation  with  reference  to  railroad  charters  was  remarked  upon, 
and,  although  the  court  did  not  say  so  in  express  words,  a  careful 
perusal  of  the  opinion  will  show  that  the  court  regarded  the  fact  that 
the  matter  of  ordering  a  vote  was  submitted  to  the  discretion  of  the 
county  court  as  evincing  the  purpose  of  the  legislature  to  place  the 
parties,  as  it  were,  between  the  people  and  the  railroad  company,  and 
for  the  protection  of  the  people  to  require  the  assent  of  the  justices 
as  a  condition  upon  which  the  people  might  be  asked  to  incur  a 
heavy  pecuniary  liability. 

The  charter  under  discussion  in  that  case  provided  no  mode  of  ac- 
cess to  the  people  except  through  the  county  court,  and  the  people 
had  no  power  to  impose  upon  themselves  the  proposed  debit  until 
the  assent  of  the  court  was  obtained,  and  hence  the  exercise  of  the 
discretion  given  to  the  court  was  an  indispensable  prerequisite,  a 
condition  precedent  to  any  action  by  the  people  looking  to  a  sub- 
scription to  the  stock  of  the  company.  That  provision  showed  the 
legislature  meant  to  require  under  any  and  all  circumstances  a  con- 
currence of  the  judgment  of  the  county  court,  and  a  majority  of  the 
voters  voting  at  the  election  in  any  subscription  that  might  be  made, 
and  that  none  should  be  made  without  such  concurrence ;  and  hence 
it  was  held  that  the  legislature  intended  by  the  words  "county  court" 
a  court  composed  of  the  presiding  judge  and  justices — the  represent- 
atives of  the  people  of  the  various  sections  of  the  county — in  all  mat- 
ters pertaining  to  county  finances. 

But  we  also  said  that  if  the  discretion  of  the  legislature  had  been 
imperative  on  the  county  court  to  order  a  submission  of  the  question 
to  a  vote  of  the  people,  it  would  have  been  immaterial  whether  a 
court  composed  of  the  justices,  or  held  by  the  presiding  judge  alone, 
made  the  order,  as  either  or  both  must  obey.  We  repeat,  then,  that 
the  point  on  which  that  case  turned  was  the  clearly  manifested  in- 
tention of  the  legislature  that  no  submission  should  be  made  under 
that  charter  without  the  assent  of  the  county  court  and  a  majority 
of  the  voters  voting  on  the  question,  and  the  assent  of  the  court  was 
required  to  be  given  before  the  voters  could  act  at  all  in  the  matter. 

Under  the  charter  of  the  Owensboro  and  Russellville  R.  Co.,  as 
originally  adopted,  a  like  discretion  was  given  to  the  county  court, 
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and  if  there  had  been  no  amendment  to  it  we  might  hold,  as  we  did 
in  the  case  of  the  Bowling  Green  and  Madisonville  company,  al- 
though there  are  some  grounds  upon  which  the  cases  may  be  distin- 
guished.   But  by  the  provisions  of  Section  3  of  the  Act  of  February 
5,  1868,  quoted  supra,  the  legislature  authorized  the  county  courts  to 
subscribe  upon  the  petition  of  a  majority  of  the  legal  voters  of  their 
respective  counties,  and,  by  Sec.  9  of  the  act,  made  it  the  imperative 
duty  of  the  court  to  subscribe  as  directed  by  the  petition,  and  in  case 
of  a  vote  it  was  made  likewise  imperative  if  a  majority  of  the  voters 
of  the  county  voted  in  the  affirmative.    This  shows  that  it  was  not 
the  intention  of  the  legislature  to  require  the  assent  of  both  the 
county  court  and  the  people  as  an  indispensable  prerequisite  to  any 
subscription  by  a  county.    It  would  seem  idle  to  suppose  that  the  leg- 
islature meant  to  interpose  the  county  court  as  a  barrier  to  a  sub- 
scription being  authorized  by  vote  without  the  previous  consent  of 
the  court  in  order  to  secure  to  the  people  the  benefit  of  the  opinion 
and  judgment  of  the  court,  when  the  legislature,  at  the  same  time 
and  in  the  same  act,  placed  it  in  their  power  to  direct  and  compel  the 
court  to  make  the  subscription,  whether  it  approved  the  project  or 
not.    If  the  people  desired  to  have  the  subscription  made,  and  the 
court,  on  being  applied  to,  refused  to  submit  the  question  of  subscrib- 
ing to  a  vote,  they  might,  by  petition,  accomplish  their  wish,  despite 
the  adverse  views  of  the  court.     What  reason  could  have  induced 
the  legislature,  when  authorizing  a  majority  of  the  voters  by  petition 
to  compel  the  court  to  make  the  subscription  petitioned  for,  to  re- 
quire the  assent  of  the  court  as  a  condition  precedent  to  allowing- a 
like  number  of  voters  by  voting  at  the  polls  to  require  the  subscrip- 
tion to  be  made  ?    In  the  charter  of  the  Bowling  Green  and  Madison- 
ville company  the  order  of  the  court  submitting  to  the  people  the 
question  of  subscribing  was  the  only  mode  in  which  a  subscription 
could  be  made,  and  was  a  condition,  without  which  no  subscription 
was  authorized,  however  much  the  voters  should  desire  to  subscribe. 
Under  the  charter  of  the  Owensboro  and  Russellville  company, 
the  order  submitting  to  a  popular  vote  was  one  of  two  modes  pro- 
vided for  ascertaining  the  will  of  the  people.    The  fact  that  a  mode 
was  provided  which  was  wholly  independent  of  the  county  court, 
and  much  more  liable  to  abuse  and  frauds,  shows  that  the  order  of 
submission  was  intended  merely  as  a  means  of  ascertaining  the  pop- 
ular will,  and  not  as  a  condition  precedent  to  a  subscription ;  that  the 
consent  of  the  voters  was  the  essential  thing  to  be  had ;  and  that  no 
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importance  was  attached  to  the  opinion  or  judgment  of  the  county 
court  as  to  the  propriety  of  subscribing  for  stock.  As  in  the  practi- 
cal operations  of  the  charter,  the  legislature  seems  to  have  attached 
no  importance  to  the  opinion  of  the  county  court  as  to  the  propriety 
of  a  county  subscription,  we  cannot  hold  that  the  assent  of  the  county 

R 

court  was  a  condition  precedent  to  a  vote  and  subscription.    As  we 
said  in  the  case  against  Warren  county,  if  the  legislature  had  given 
the  county  court  no  discretion  whether  it  would  order  an  election,  it 
would  have  been  immaterial  whether  the  court  that  ordered  the  elec- 
tion was  held  by  the  county  judge  alone,  or  was  composed  of  the 
judge  and  justices ;  so  we  hold  here  that  as  the  legislature  has  plainly 
manifested  its  intention  not  to  make  the  right  of  the  people  to  re- 
quire a  subscription  to  depend  upon  the  discretion  of  the  court,  and 
to  confer  upon  the  people  alone  the  power  that  was  conferred  under 
the  Bowling  Green  and  Madisonville  charter  upon  the  people  and 
the  county  court  jointly,  it  was  immaterial  whether  the  vote  that 
was  to  ascertain  the  will  of  the  people  was  made  by  the  county  court, 
held  by  the  county  judge  alone,  or  by  the  judge  and  justices,  as  in 
either  case  it  was  the  consent  of  the  voters  and  the  county  court  that 
the  legislature  intended  should  decide  the  question. 

We  recognize  the  rule  that  a  statute  conferring  such  powers  must 
be  strictly  construed  in  all  matters  affecting  the  substantial  rights  of 
the  taxpayers.  But  at  most  the  county  court,  by  which  the  vote  was 
ordered,  was  not  properly  constituted,  but  it  was  still  the  county 
court. 

The  object  in  submitting  the  question  through  the  county  court 
was  merely  to  ascertain,  in  a  regular  and  orderly  manner,  the  voice 
of  the  voters,  which  was  made  the  controlling  power,  and  whether 
the  tribunal  that  ordered  the  vote  was  constituted  precisely  as  in- 
tended or  not,  it  was,  at  most,  but  an  irregularity  which  in  no  man- 
ner reached  or  affected  the  voters  or  the  result  of  the  vote  or  the  sub- 
stance of  the  transaction.  We  are,  therefore,  of  the  opinion  that  the 
order  of  the  county  court,  submitting  the  question  of  subscribing  to 
the  stock  of  the  company  to  a  vote  of  the  people,  was  and  is  a  valid 
order. 

As  we  have  heretofore  stated,  when  the  order  for  a  vote  was  made 
the  charter  only  authorized  a  subscription  to  be  made  in  the  event 
that  a  majority  of  the  voters  of  the  county  should  vote  in  favor  of  it. 
But  two  days  before  the  vote  was  to  be  taken  an  act  further  to 
amend  the  charter  became  a  law.    That  act  amended  section  6  of  the 


1880.]  Logan  County  v.  Caldwell.  827 

Act  of  February  5,  1868,  quoted  at  the  beginning  of  this  opinion,  so 
as  to  read  as  follows: 

**That  whenever  a  majority  of  the  votes  cast  at  any  election  held 
for  that  purpose  shall  instruct  the  county  judge  of  the  county  or  pre- 
cinct voting,  to  take  stock  in  the  Owensboro  &  Russellville  Rail- 
road, it  shall  be  the  duty  of  the  county  judge  of  the  county  to  sub- 
scribe the  amount  so  voted  for,  and  to  issue  bonds  therefor :  Pro- 
vided, however,  That  this  act  shall  not  interfere  with  subscriptions 
by  petition,  as  authorized  in  the  act  to  which  this  is  an  amendment 
and  the  original  act  of  incorporation."   (1  Acts  1868-9,  P-  5*5-) 

As  a  majority  of  the  voters  of  the  county  did  not  vote  in  favor  of 
ttie  subscription,  that  vote  did  not  authorize  the  subscription  that  was 
made,  or  the  issuing  of  the  bonds  of  the  county  to  pay  for  it,  unless 
tlie  foregoing  act  is  applicable.  The  vote  was  taken  after  the  act 
went  into  effect,  and,  therefore  comes  within  the  terms  of  the  act. 

It  is  contended,  however,  that  the  legislature  only  intended  it  to 
apply  to  votes  taken  at  elections  ordered  after  it  went  into  effect,  and 
to  apply  it  to  a  vote  ordered  before  its  passage  and  taken  two  days 
after  its  passage  would  make  it  operate  as  a  fraud  upon  the  voters ; 
that  the  voters  knew  when  the  vote  was  ordered  that  the  law  pro- 
vided that  unless  a  majority  of  the  voters  of  the  county  voted  in  fa- 
vor of  the  proposed  subscription  it  could  not  be  made;  that  they 
knew  that  if  they  abstained  from  voting  they  would  be  counted  as 
voting  against  it ;  and  that  the  act  of  February,  1869,  being  passed 
only  two  days  before  the  vote,  the  voters  could  not  learn  its  provi- 
sions in  time  to  enable  them  to  vote  against  the  subscription  if  they 
desired  to  do  so. 

But  the  language  of  the  statute  is  plain  and  unambiguous.  There 
is  no  room  for  construction.  The  act  was  in  force  when  the  election 
was  held ;  it  was  held  for  the  purpose  of  instructing  the  county  court 
to  subscribe  for  stock  in  the  Owensboro  &  Russellville  R.  Co.,  and  a 
majority  of  the  votes  cast  were  in  favor  of  the  subscription.  The  act 
declared  that  in  that  event  it  should  be  the  duty  of  the  county  judge 
to  make  the  subscription ;  and  he  acted  in  obedience  to  it  and  made 
the  subscription  and  issued  the  bonds.  The  power  of  the  legisla- 
ture to  pass  the  act  has  not  been,  and,  in  our  opinion,  cannot  be  suc- 
cessfully questioned.  The  legislature  passed  it,  and,  in  language 
which  does  not  admit  of  construction,  applied  it  to  the  election  held 
two  days  after  its  passage,  and  the  courts  have  no  power  to  annul  or 
disregard  it. 


828  Kentucky  Opinions.  [October, 

We  are,  therefore,  of  the  opinion  that  the  subscription  bonds  arc 

valid,  and  the  judgment  of  the  court  below  to  that  effect  is  affirmed. 

Judge  Hargis  dissenting. 

Golladay  &  Lyle,  C.  M.  Harwood,  for  appellant 

Browder,  Browder  &  Caldwell,  for  appellee. 

[Cited,  Feland  v.  Morton,  10  Ky.  L.  217,  8  S.  W.  852.] 


M.  E.  L.  Davidson,  et  al.,  v.  Isham  Davidson's  Adm'r,  et  al. 

[ Abstract  Kentucky  Law  Reporter,  Vol.  1 — 360.] 

Sale  of  Land — Guardian  Ad  Litem. 

A  sale  of  land  in  which  Infants  have  an  interest  should  not  be 
ordered  without  the  appointment  of  a  guardian  ad  litem  for  such  in- 
fants. 

APPEAL  FROM  BARREN  CIRCUIT  COURT. 

October  28,  1880. 

Opinion  by  Judge  Cofer  : 

It  was  error  to  confirm  the  report  of  the  master  and  order  a  sale 
of  the  land  without  appointing  a  guardian  ad  litem  for  the  infants. 
But  the  amended  petition  did  not  set  up  a  new  cause  of  action,  and 
no  summons  was  necessary,  the  defendants  being  already  before  the 
court.  The  widow  claims  that  she  did  not  get  all  the  articles  exempt 
by  law  from  sale  and  distribution.  If  she  did  not,  she  should  be  com- 
pensated as  far  as  the  funds  in  the  hands  of  the  administrator  will  go 
toward  that  end. 

It  was  not  practicable  to  sell  the  remainder  in  the  homestead 
for  the  payment  of  the  balance  of  the  purchase-money ;  nor  have  the 
widow  and  heirs  a  right  to  have  that  done.  Enough  land  should  be 
sold  to  pay  the  balance  of  the  purchase-money,  and  the  residue 
should  be  set  apart  as  a  homestead,  and  the  remainder  interest  there- 
in after  the  termination  of  the  homestead  may  also  be  sold,  if  neces- 
sary. 

Judgment  reversed  and  cause  remanded  for  further  proper  pro- 
ceedings. 

T.  /.  Doty,  Rousseau  &  Smith,  for  appellants. 

L.  McQuown,  for  appellees. 
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Calvin  J.  Darnell,  et  al.,  v.  Mary  J.  Chain's  G'd'n. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1—354.] 

^Will— Construction  of  Will. 

Where  it  is  provided  in  a  will  that  the  property  of  the  testator  shall 
go  to  his  two  children  share  and  share  alike,  with  a  limitation  over 
In  the  event  they  should  die  under  the  age  of  twenty-one  years  or 
without  issue,  it  is  held  that  if  such  children  attain  their  majority 
their  estate  becomes  absolute  and  indefeasible,  although  they  may 
die  thereafter  without  issue. 

APPEAL.  FROM  NICHOLAS  CIRCUIT  COURT. 

October  28,  1880. 

Opinion  by  Judge  Hines: 

This  action  was  instituted  to  obtain  a  construction  of  the  will  of 
Thomas  M.  Crain.  The  following  provision  only  need  be  consid- 
ered: 

Fifth :  "After  my  debts  and  the  above  bequests  are  all  paid,  then 
I  will  and  bequeath  the  balance  of  my  estate  to  my  beloved  children, 
Florence  Angeline  Crain  and  Mary  Julia  Crain,  to  be  equally  divided 
between  them.  It  is  not  my  intention  to  put  anything  in  my  will  that 
will  in  any  way  operate  against  the  interest  of  my  two  said  children, 
or  preventing  them  from  having  the  full  benefit  of  my  estate  when 
my  two  said  children  are  each  twenty-one  years  old.  I  want  them 
to  have  the  full  use  and  control  and  benefit  of  what  I  have  left  them." 

Sixth :  "In  the  event  of  the  death  of  either  of  my  two  said  chil- 
dren, Florence  or  Mary,  before  they  are  twenty-one  years  old  or 
without  bodily  issue,  then  I  desire  the  survivor  to  receive  all  the  ben- 
efits and  provisions  herein  made  for  both;  but  in  the  event  of  the 
death  of  both  of  my  said  children  before  they  are  twenty-one  years 
old  or  without  bodily  issue,  then,  in  that  event,  if  there  is  as  much 
as  three  thousand  dollars,  etc.,  these  last  bequests  are  made,  with  the 
understanding  on  my  part  that  in  the  event  of  both  of  my  said  chil- 
dren without  bodily  issue  and  there  is  as  much  as  three  thousand 
dollars  on  hand,  but  in  the  event  of  the  death  of  both  of  my  said 
children  without  bodily  issue,"  etc. 

In  the  case  of  Thomas  McClintock  v.  Daniel  Thompson,  ante,  p. 
426,  it  is  said  by  this  court,  Judge  Hargis  delivering  the  opinion: 
"Without  attempting  a  review  of  the  authorities  it  is  sufficient  now 
to  say  that,  by  a  long  list  of  the  most  eminent  elementary  and  judicial 
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writers,  the  rule  has  been  well  settled  that,  if  property  be  devised  to 
'A'  with  a  limitation  over,  in  the  event  he  died  under  the  age  of 
twenty-one  years  or  without  issue,  and  if  he  attains  his  majority, 
his  estate  becomes  absolute  and  indefeasible,  although  he  may  die 
without  issue.  In  such  cases  the  court,  with  a  view  to  effectuate 
the  intention  of  the  testator,  will  read  'or'  as  'and' ".  That  opinion 
distinguishes  Parrish  v.  Vaughan,  12  Bush  97,  from  the  case  under 
consideration. 

We  see  nothing  in  the  case  to  take  it  out  of  the  rule  laid  down  in 
McClintock  v.  Thompson. 

In  the  case  now  being  considered  an  absolute  indefeasible  estate 
vested  in  Florence  Angeline  Crain  and  in  Mary  Julia  Grain  on  their 
respectively  becoming  twenty-one  years  of  age. 

Judgment  reversed  and  cause  remanded. 

IV.  P.  Ross,  for  appellants.     Thos.  Kennedy,  for  appellee. 
[Cited,  Truesdell  v.  Darnall,  24  Ky.  L.  2164,  73  S.  W.  755.J 


Angeline  Hackney,  et  al.,  v.  Louisville  &  N.  R.  Co. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 357.] 

Trespass. 

It  is  not  necessary  that  the  owner  of  land  should  reside  upon  it  to 
entitle  her  to  maintain  trespass  against  a  railroad  company  for  en- 
tering upon  and  building  its  road  over  it. 

Evidence  of  Surveyor  in  Locating  Land. 

In  a  suit  against  a  railroad  company  for  trespass  in  appropriating 
one's  land  to  build  its  road  upon,  it  is  error  to  exclude  the  evidence 
of  the  surveyor  as  to  the  survey  which  he  had  made.  The  plaintiff 
should  have  been  allowed  to  identify  the  survey,  and,  if  successful 
in  this,  he  would  be  entitled  to  have  it  read  in  evidence  as  a  part  of 
the  witnesses'  testimony. 

APPEAL  FROM  ROCKCASTLE  CIRCUIT  COURT. 

October  28,  1880. 

Opinion  by  Judge  Hargis: 

This  action  was  brought  by  the  appellants  for  trespass  to  the  lands 
of  the  wife  against  the  appellee,  the  Louisville  &  Nashville  R.  Co., 
averring  that  it  had  entered  and  constructed  its  road  upon  and  across 
a  tract  of  about  fifty-two  acres  of  land,  which  was  in  part  the  dower 
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of  the  wife  in  a  former  husband's  estate,  that  the  remainder  of  it  be- 
longed to  her  absolutely,  and  that  the  road  continues  the  use. 

The  appellee  did  not  deny  building  its  road  over  the  land  described 
in  the  petition,  but  in  legal  effect  denied  that  the  appellants  owned 
or  had  any  valid  deed  to  the  land,  or  was  living  on  it  when  the  road 
was  constructed,  and  averred  that  it  had  no  notice  of  their  claim,  and 
no  demand  for  compensation  had  been  made  by  the  company.  It  also 
averred  that  the  right  of  way  had  been  relinquished  by  appellants, 
but  that  the  deed  therefor  had  been  burnt  in  the  county  court  clerk's 
office  of  Rockcastle  county,  the  records  of  which  were  burned  in  Au- 
gust, 1873.  It  will  be  seen  by  an  examination  of  this  pleading  that 
it  does  not  deny  that  appellants  had  control  of  the  land  at  the  time 
the  company  entered. 

The  appellee  cannot  justify  or  excuse  the  entry  by  the  weakness 
or  insufficiency  of  appellant's  title.    It  is  not  necessary  to  live  upon 
the  land  or  have  a  valid  deed  therefor  in  order  to  maintain  trespass 
against  a  mere  wrongdoer.    The  control  either  with  or  without  liv- 
ing upon  it  is  enough.    The  parol  evidence  of  the  division  and  de- 
scription of  the  dower  as  shown  by  the  county  court  records  before 
they  were  burnt  was  competent.    The  appellee  omitted  to  offer  any 
evidence  of  the  existence  or  contents  of  the  alleged  but  disputed  re- 
linquishment, which  it  avers  was  burnt  in  the  same  office  where  the 
division  giving  the  female  appellant  dower  was  alleged  to  have  been 
also  recorded.    The  failure  to  offer  such  evidence  may  have  been 
caused  by  a  desire  to  sustain  the  untenable  objections  to  the  parol  evi- 
dence offered  by  appellants  of  the  contents  of  the  records  as  to  the 
dower,  or  because  no  such  relinquishment  had  been  made;  and  it 
may  serve,  as  it  seems  to  us,  to  show  both  reasons.    It  was  error  to 
exclude  the  evidence  of  the  surveyor  as  to  the  survey  which  he  had 
made.    When  appellants  proposed  to  identify  the  survey  by  him  they 
should  have  been  allowed  to  do  so,  and,  if  successful,  they  were  en- 
titled to  have  it  read  as  a  part  of  the  witness1  evidence,  as  no  sur- 
veyor could  with  any  degree  of  certainty  report  from  memory  the 
calls  and  distances  to  such  an  extent  as  shown  by  the  lines  of  this 
tract  of  land. 

The  only  issues  for  the  jury  to  try,  as  made  by  the  pleadings  in 
this  case,  were  whether  appellants  had  possession  or  legal  control  of 
the  land,  and  the  character  of  entry  and  extent  of  injury  committed 
by  appellee,  or  whether  the  relinquishment  of  the  right  of  way  had 
been  given. 
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The  judgment  is  therefore  reversed  and  cause  remanded  with  di- 
rections to  grant  appellants  a  new  trial  and  for  further  proceedings 
not  inconsistent  with  this  opinion. 

G.  Pearl,  for  appellants.    R.  M.  &  W.  O.  Bradley,  for  appellee. 
[Cited,  Hall  v.  Beaton,  24  Ky.  L.  314,  68  S.  W.  672.] 


Sidney  Smith  v.  D.  H.  Smith,  Auditor. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 356.] 

Compensation  of  Auditor's  Agent  in  Collecting  Taxes. 

The  act  of  February  20,  1864,  took  railroad  companies  out  of  the 
list  of  taxpayers  who,  under  the  law,  were  subject  to  be  proceeded 
against  by  the  auditor's  agent  to  collect  taxes,  and  hence  the  act  of 
1867  giving  such  agents  a  certain  per  cent,  of  moneys  recovered  on 
account  of  the  collection  of  delinquent  taxes  gives  such  agents  no  au- 
thority to  proceed  to  collect  delinquent  taxes  from  a  railroad  company. 

APPEAL  FROM  FRANKLIN  CIRCUIT  COURT. 

October  29,  1880. 

Opinion  by  Judge  Cofer: 

The  Act  of  January  23,  1864,  Sec.  1,  so  far  amended  section  2  of 
the  Act  of  February  28,  1862,  as  to  embrace  railroad  companies  and 
other  corporations.  Under  these  acts  the  auditor's  agents  would  no 
doubt  have  had  a  right  to  proceed  against  a  delinquent  railroad  com- 
pany. Up  to  the  passage  of  the  Act  of  March  3,  1865,  they  would 
have  had  a  right  to  the  compensation  given  by  section  5  of  the  Act 
of  February  28,  1862.  But  the  Act  of  1865,  Sec.  1,  provided  that  he 
should  not  have  any  compensation  for  the  performance  of  any  act 
under  the  act  approved  February  20,  1864,  to  tax  railroads,  etc. 

Until  the  passage  of  the  latter  act,  railroad  companies  were  liable 
to  be  proceeded  against  by  the  auditor's  agent  in  the  mode  pointed 
out  by  the  act  creating  that  office  and  the  various  amendments  to  it. 
See  Louisville  &  N.  R.  Co.  v.  Commonwealth,  1  Bush  250.  But  when 
the  Act  of  1864  was  passed,  providing  for  a  different  mode  of  assess- 
ing railroads  and  collecting  the  tax  on  them,  railroad  companies 
were  no  longer  liable  to  be  proceeded  against  for  future  delinquen- 
cies under  the  law  relating  to  the  auditor's  agent,  and  it  was  no  doubt 
for  the  purpose  of  avoiding  all  uncertainty  on  that  subject  that  sec- 
tion 1  of  the  Act  of  March  3,  1865,  was  passed. 
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The  Act  of  February  20,  1864,  took  railroad  companies  out  of  the 

list  of  taxpayers  subject  to  be  proceeded  against  by  the  auditor's 

agent.    It  left  him  no  duties  to  perform  in  respect  to  the  taxes  of 

railroad  companies,  and  therefore  when  it  was  declared  in  Sec.  1  of 

tHe  Act  of  1867  that  he  should  have  a  certain  per  cent,  of  all  the 

sums  of  money  which  he  should  thereafter  cause  to  be  recovered  and 

paid  into  the  treasury,  "under  the  law  creating  said  agency  and  acts 

amendatory  thereto",  reference  was  made  to  sums  collected  from 

persons  against  whom  he  had  a  right  to  proceed  in  the  manner 

pointed  out  by  the  law  creating  his  office  to  cause  them  to  pay  their 

taxes,  and  not  to  railroad  companies,  who,  though  delinquent,  could 

not  be  proceeded  against  under  the  law  relating  to  the  auditor's 

agent. 

Wherefore  the  judgment  of  the  circuit  court  is  affirmed. 

J.  &  J.  W.  Rodman,  A.  Duvall,  William  Lindsay,  for  appellant 

T.  E.  Moss,  for  appellee. 


J.  B.  Danerzac  v.  Rudolph  Wurlitzer  &  Bro. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 359.] 

Rent  Contract  for  Use  of  Piano. 

A  contract  to  rent  a  piano  with  the  right  of  purchasing  at  a  fixed 
price  is  not  a  contract  of  sale,  and  in  such  a  contract  no  title  to  the 
property  passes. 

APPEAL  FROM  KENTON  CIRCUIT  COURT. 

October  30,  1880. 

Opinion  by  Judge  Pryor  : 

The  writing  evidencing  the  agreement  between  the  appellee  and 
Mrs.  Highbee  shows  a  renting  and  not  a  sale  of  the  piano.  The  lat- 
ter had  the  right  to  purchase  but  no  sale  was  consummated,  and  the 
quarterly  installments  to  be  paid  is  expressly  stated  to  have  been  for 
the  mere  use  of  the  instrument,  and  no  such  exorbitant  price  paid  as 
manifested  any  other  intention. 

In  the  case  of  Green  v.  Martin  the  price  of  the  piano  was  $500, 
and  one  month's  rent  $400  and  that  sum  actually  paid.  That  it  was 
a  sale  was  manifest  from  the  writing  itself,  although  the  parties 
termed  it  a  renting,  while  in  the  case  before  us  no  such  conclusion 
can  be  drawn  from  the  contract.    It  was  a  renting  with  the  privilege 

53 
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of  purchasing  at  a  fixed  price,  and  no  title  passed  to  Mrs.  Highbee 
except  the  mere  use  and  possession.  That  the  appellant  did  not  au- 
thorize the  order  or  a  delivery  of  the  property  cannot  now  affect  the 
rights  of  the  parties.  The  plaintiffs  could  have  instituted  an  action 
for  the  property  itself  without  an  order  of  delivery,  and  having  ob- 
tained a  judgment  establishing  their  title  it  must  now  be  enforced. 

Judgment  affirmed. 

M.  L.  Roberts,  for  appellant. 

Benton  &  Benton,  John  L.  Furber,  for  appellees. 


W.  H.  Baldock  v.  Jane  Richardson,  et  au 

William  Dodd  v.  Same. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 359.] 

Wills— Construction  of  Will. 

Where  a  testator  gave  the  residue  of  his  estate  after  the  payment 
of  his  debts  and  the  payment  of  certain  legacies  to  his  wife  during 
her  life,  and  directed  that  at  her  death  all  he  had  received  by  her 
should  go  to  her  children,  and  the  "balance  of  his  estate,  if  any  be 
left  at  her  death,  to  be  equally  divided  between  his  own  brothers  and 
sisters,"  the  word  "balance"  means  that  which  shall  remain  after  de- 
ducting that  which  he  gives  to  his  wife's  children.  The  widow  was 
given  only  a  life  estate  in  the  land,  and  the  remainder  can  not  be  sub- 
jected to  her  debts. 

APPEALS  FROM  GARRARD  CIRCUIT  COURT. 

October  30,  1880. 

Opinion  by  Judge  Cofer  : 

The  testator  gave  the  residue  of  his  estate  remaining  after  the  pay- 
ment of  his  debts  and  the  legacies  to  Mrs.  Hicks  and  her  brother, 
Israel,  to  his  wife  during  life,  and  directed  that  at  her  death  all  he 
had  received  by  her  should  go  to  her  children,  and  the  "balance  of 
his  estate,  if  any  be  left  at  her  death,  to  be  equally  divided  between 
his  own  brothers  and  sisters." 

The  "balance"  referred  to  in  that  part  of  the  clause  quoted  is  that 
which  shall  remain  after  deducting  that  which  he  gives  to  his  wife's 
children.  It  is  as  if  he  had  said :  "Out  of  the  residue  of  my  estate  re- 
maining at  my  wife's  death,  I  give  her  children  all  I  received  by  her, 
and  the  residue  of  my  estate,  if  any,  to  be  equally  divided  between 
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my  brothers  and  sister."  The  widow  has  only  a  life  estate  in  the 
land,  and  the  remainder  cannot  be  subjected  to  her  debts. 

There  is  nothing  in  the  opinion  in  Taylor  v.  Byers  inconsistent 
with  this  conclusion.  The  question  in  that  case  was  not  what  estate 
the  widow  took,  but  was  whether  the  devisees  in  remainder  took  a 
vested  or  contingent  estate.  In  this  case  the  testator  had  'consider- 
able surplus  personal  estate  and  a  number  of  slaves,  all  of  which  he 
gave  to  his  wife  for  life.  This,  in  the  then  condition  of  affairs,  would 
have  given  his  widow  an  ample  support,  and  goes  far  to  fortify  the 
conclusion  that  he  did  not  intend  that  his  real  estate  should  be  sold 
or  encumbered  for  her  support,  and  is  sufficient  to  distinguish  this 
from  the  case  of  Logan  v.  Smith,  2  A.  K.  Marsh.  52. 

Judgments  affirmed. 

Dunlap  &  Dunlap,  for  appellants. 


Henry  A.  Self  v.  Mattie  Self. 
[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 356.] 


Husband  and  Wife — Divorce  for  Abandonment. 

When  a  husband  seeks  a  divorce  on  the  ground  that  his  wife  has 
abandoned  him,  he  is  required  to  prove  facts  showing  such  abandon- 
ment, and  that  it  was  her  duty  to  return  to  him.  Witnesses  in  such 
a  case  should  state  the  circumstances  and  not  their  mere  opinions 
that  the  wife  abandoned  the  husband. 

APPEAL.  FROM  FAYETTE  CIRCUIT  COURT. 

October  30,  1880. 

Opinion  by  Judge  Cofer  : 

The  evidence  of  the  alleged  abandonment  is  in  the  most  general 
terms.  The  witnesses  say  the  appellee  abandoned  her  husband,  but 
not  a  single  fact  as  to  the  cause  or  alleged  cause,  or  the  circumstances 
of  the  abandonment,  is  proved.  The  parties  seem  to  have  been 
boarding  when  the  supposed  abandonment  occurred. 

The  reading  of  the  depositions  impresses  the  reader  with  the  idea 
that  something  is  withheld.  But  whether  such  be  the  fact  or  not,  the 
witnesses  should  have  been  asked  for  facts  and  not  for  opinions.  The 
person  at  whose  house  the  parties  had  been  boarding,  as  well  as  the 
brother  of  the  appellant,  says  the  appellee  abandoned  him ;  and  the 
former  says  he  did  not  see  any  just  cause  for  her  to  do  so.    This  im- 
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plies  that  there  may  have  been  something  which  the  appellee  re- 
garded as  just  cause,  and  if  the  witnesses  had  been  asked  to  state 
the  circumstances  under  which  the  separation  took  place  it  may  be 
that  the  court  would  have  been  of  the  same  opinion. 

It  is  not  shown  that  the  appellant  made  any  effort  to  induce  her  to 
return,  nor  that  he  had  either  a  home  or  a  boarding  place  to  which 
she  could  have  returned.  It  was  his  duty  to  show  such  facts  as  made 
it  her  duty  to  return  to  him.  In  this  he  has  wholly  failed.  Under 
such  circumstances  it  is  the  duty  of  the  chancellor  to  refuse  to  grant 
a  divorce. 

The  law,  for  wise  purposes,  has  required  a  party  seeking  a  divorce 
to  make  out  his  case  by  evidence,  and  when  abandonment  is  made  the 
ground  for  the  application  it  is  necessary  to  show  that  the  abandon- 
ment was  without  the  fault  of  the  plaintiff,  and  that  the  defendant 
was  in  fault  in  not  resuming  the  marital  relation. 

That  was  not  done  in  this  case,  and  the  petition  was  properly  dis- 
missed. 

Judgment  affirmed. 

/.  H.  Webster,  for  appellant. 


R.  L.  White  &  Co.  v.  Joel  Wilder,  et  al. 

Homestead — Sale  and  Reinvestment. 

The  owner  of  a  homestead  may  sell  and  reinvest  in  another  home-, 
stead  which  will  he  protected  from  creditors  the  same  as  the  first 

Removal  from  Homestead. 

Where  the  intention  to  return  to  a  homestead  at  some  future  time 
will  protect  it  from  creditors,  the  intention  must  he  made  definite  and 
certain  and  it  must  be  a  continuing  one;  and  when  it  once  ceases 
there  is  an  abandonment,  and  no  resumption  of  the  intention  will  re- 
claim the  right  to  the  homestead. 

APPEAL  FROM  WHITLEY  CIRCUIT  COURT. 

November  4,  1580. 

Opinion  by  Judge  Hines: 

The  owner  of  a  homestead  may  sell  and  reinvest  in  another  home- 
stead  which  will  be  protected  from  creditors  as  the  first ;  but  whether 
the  facts  in  this  case,  if  there  was  a  homestead  in  the  appellee  at  the 
time  he  sold  his  land,  would  authorize  the  court  in  holding  that  the 
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land  purchased  with  the  money  for  which  the  land  was  sold,  it  is  not 
necessary  to  decide.    Lear  v.  Totten,  14  Bush  101. 

The  land  for  which  the  debt  in  controversy  was  created  in  1874, 
and  the  land  claimed  as  exempt,  was  purchased  in  1875,  but  appellee 
claims  that  the  payments  were  made  out  of  the  moneys  received  by 
him  from  the  sale  of  a  homestead,  and  that  as  the  land  in  controversy 
is  "a  successor  of  the  homestead  sold  by  him"  it  cannot  be  subjected. 
It  appears  that  appellee  was  in  1869  a  bona  fide  housekeeper  with  a 
family,  owning  and  occupying  a  tract  of  land  of  the  value  of  about 
$900.  In  that  year  he  moved  to  the  town  of  Williamsburg,  for  the 
purpose  of  educating  his  children  and  engaging  in  the  sale  of  drugs, 
leaving  upon  his  farm  stock  and  farming  implements,  etc.  It  appears 
that  some  time  after  appellee  moved  to  Williamsburg,  whether  before 
or  after  the  creation  of  the  debt  does  not  appear,  nor  is  it  material, 
the  houses  on  the  farm  from  which  he  removed  were  burned. 

Appellee,  in  reference  to  this  removal,  says :  "I  only  intended  to 
leave  temporarily  when  I  left  the  farm  and  moved  to  town  to  educate 
my  children,  and  intended  to  return  to  the  farm,  until  my  houses 
were  burned."  In  1874  appellee  removed  to  Pine  Knot.  In  refer- 
ence-to this  removal  appellee  says,  in  his  deposition,  "went  to  Pine 
Knot  to  make  money.  I  had  some  idea  if  the  place  prospered  and 
come  to  be  a  business  place  and  my  family  were  satisfied,  to  stay 
there,  but  I  never  settled  there  permanently."  But  while  at  Pine 
Knot  appellee  bought  a  lot  and  erected  a  house  on  it,  and  occupied  it. 

From  these  and  many  other  statements  in  the  deposition  of  ap- 
pellee it  is  manifest  that  he  did  not,  even  at  the  time  of  removal  from 
his  farm,  have  any  fixed  or  settled  determination  to  return  to  it  and 
make  it  a  home  for  the  future.  But  even  if  he  then  had  such  inten- 
tion he  abandoned  it  when  he  moved  to  Pine  Knot,  where  he  intend- 
ed to  remain  if  the  place  prospered,  and  when  he  purchased  and  built. 
Even  where  the  intention  to  return  to  a  homestead  at  some  future 
time  will  protect  it  from  creditors,  the  intention  must  be  made  defi- 
nite and  certain.  It  must  be  a  continuing  intention.  When  the  in- 
tention once  ceases,  and  that  fact  can  be  made  manifest,  there  is,  eo 
instanti,  an  abandonment  of  the  homestead,  and  in  such  case  there 
can  be  no  resumption  of  the  intention  so  as  to  operate  as  a  reclama- 
tion of  the  homestead.  It  is  as  if  there  never  had  been  any  occu- 
pancy, and  to  reclaim  it  there  must  be  a  new,  actual  occupancy,  from 
which  date  the  homestead  may  reattach.  The  evidence  of  the  appel- 
lee himself  clearly  shows  that  if  there  was  such  an  intention  to  return 
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to  the  premises  as  would  protect  them,  the  subsequent  intention  not 
to  return  except  upon  the  condition  that  Pine  Knot  was 
not  prosperous,  was  an  absolute  abandonment  of  the  original  home- 
stead. Upon  this  point  there  is  no  such  question  as  weight  of  evi- 
dence. It  is  conclusive  that  there  was  an  abandonment  of  the  home- 
stead, and  that  the  court  erred  in  dismissing  the  petition  of  appel- 
lants. 

No  objection  was  made  by  demurrer  or  otherwise  to  "the  pleadings, 
and  while  technically  they  are  not  good  they  are,  in  substance,  suffi- 
cient. They  are  treated  as  having  tendered  substantial  issues  that 
were  heard  and  determined  by  the  court,  and  it  is  now  too  late  to 
raise  objections  that  do  not  reach  to  the  merits  of  the  controversy. 

Judgment  reversed  and  cause  remanded  for  further  proceedings 
consistent  with  this  opinion. 

C.  W.  Lester,  J.  C.  Watkins,  for  appellants. 

John  Smith,  R.  D.  Hill,  for  appellees. 


The  Union  Bethel  Church  of  Newport,  et  al.,  v.  Thomas 

G.  Gaylord. 

* 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 403.] 

Judicial  Sale  of  Church  Property. 

Where  a  deed  to  church  property  provides  that  it  shall  revert  to  the 
grantor  or  his  heirs  in  case  any  of  the  conditions  therein  specified 
should  be  violated,  where  one  of  the  conditions  is  that  the  church 
shall  "forever  remain  free  to  all  persons,  and  most  especially  to  the 
poor,  to  worship  God,"  and  on  petition  of  the  church  it  Is  ordered 
sold  by  the  court  to  pay  debts,  the  grantor,  if  not  a  party  to  the  suit 
to  sell,  can  recover  the  property  from  the  purchaser  at  such  sale;  bat 
when  he  is  a  party  to  the  suit  and  assents  to  the  sale  he  is  bound  by 
it,  and  cannot  so  recover  it. 

APPEAL  FROM  CAMPBELL  CIRCUIT  COURT. 

November  6,  1880. 

Opinion  by  Judge  Cofer  : 

In  their  original  petition  the  appellants  sought  the  sale  of  the 
whole  property,  in  case  it  should  be  necessary  to  sell  all,  in  order  to 
pay  the  debts  of  the  church ;  and  in  their  amended  petition  they 
asked  that  the  trust  should  be  closed,  the  property  sold,  and  the  pro- 
ceeds, after  paying  debts  and  costs,  should  be  distributed  among 
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those  who  had  contributed  to  the  erection  of  the  church  edifice.  The 
chancellor  ordered  the  sale  as  asked,  but  made  a  different  disposi- 
tion <jf  the  proceeds  of  the  sale  from  that  desired  by  the  appellants, 
and  they  now  ask  this  court  to  decide  that  the  chancellor  erred  in  de- 
creeing the  sale. 

This  novel  proposition  seems  to  be  based  upon  the  statute  which 
declares  that  "No  charity  shall  fail  for  the  want  of  a  trustee,"  etc. 
(Chap.  13,  General  Statutes)  ;  and  it  is  contended  that  when  these 
appellants  abandoned  the  trust  and  sought  its  destruction,  it  was  the 
duty  of  the  chancellor  to  proceed,  unasked  by  any  one,  to  appoint 
other  trustees  or  to  disregard  the  prayer  of  the  appellants,  and  to  re- 
fuse to  sell  the  property.  This  court  is  now  asked,  by  the  same  par- 
ties who  asked  the  chancellor  to  render  the  judgment,  to  reverse  it. 
The  statement  of  the  .proposition  would  seem  to  be  a  sufficient 
answer. 

It  is  next  insisted  that  the  court  erred  in  adjudging  the  proceeds 
of  the  sale  to  the  appellee  instead  of  applying  them  to  pay  the  debts 
of  the  church.  The  deed  conveyed  the  lots  on  which  the  church  was 
erected  for  certain  uses,  and  provided  that  the  property  should  re- 
vert to  the  grantor  or  his  heirs,  in  case  any  of  the  conditions  therein 
specified  should  be  violated.  One  of  the  conditions  is  that  the  church 
shall  "forever  remain  free  to  all  persons,  and  most  especially  to  the 
poor,  to  worship  God." 

The  appellants  prayed  for  a  sale  without  limitation  or  restrictions 
as  to  the  uses  to  which  the  property  should  be  applied  by  the1  pur- 
chaser. The  sale,  therefore,  totally  destroyed  the  uses  prescribed  in 
the  deed.  The  property  no  longer  remains  free  to  all  persons  to  wor- 
ship God  in  or  on  it.  No  one  but  the  purchaser  now  has  that  right. 
The  grantor  was  a  party  to  the  suit  and  assented  to  the  sale,  and 
therefore  is  bound  by  it.  But  if  he  had  not  been  a  party,  and  had 
given  no  consent,  it  will  be  hardly  doubted  that  he  could  have  recov- 
ered the  property  from  the  purchaser  the  moment  the  sale  was  con- 
firmed, because  the  sale  terminated  the  use  declared  in  the  deed,  and 
brought  about  one  of  the  contingencies  on  which  the  title  was  to  re- 
vert, and  all  that  would  have  remained  was  the  election  of  the 
grantor  to  enter  for  condition  broken. 

The  case  differs  from  those  in  which  there  was  a  voluntary  con- 
veyance for  charitable  uses  without  a  stipulation  in  the  instrument  of 
conveyance  for  the  reversion  of  the  title  in  case  of  the  abandonment 
of  the  use.    In  such  cases  the  title  reverts  by  operation  of  law.    But 
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in  this  case  it  reverts  by  operation  of  the  deed  upon  a  re-entry,  for 
condition  broken  or  other  election  to  treat  the  title  as  forfeited- 

In  the  former  class  of  cases  it  may  be  that  a  grantee,  abandoning 
the  use  after  placing  valuable  improvements  on  property  vacant 
when  the  conveyance  was  made,  would  have  some  equitable  claim  to 
compensation  out  of  the  property  or  its  proceeds,  from  the  en- 
hanced value  resulting  from  the  improvements,  especially  if  the  con- 
veyance was  made  in  contemplation  that  such  improvements  would 
be  made.  The  circumstances  would,  in  such  cases,  present  strong 
equitable  considerations  for  the  interposition  of  the  chancellor.  The 
grantor  relying  upon  the  law  to  reinvest  him  with  the  title,  equity 
might  compel  him  to  make9  some  compensation  for  improvements. 
But  a  grantor  who  stipulates  in  his  deed  that  the  title  shall  revert 
upon  a  violation  of  its  conditions  is  not  in  a  condition  to  be  put  upon 
term's.  The  circumstances  under  which  the  title  shall  revert  having 
been  made  the  subject  of  stipulation  between  the  parties,  the  court 
must  presume  that  no  other  terms  were  intended  by  them. 

That  the  grantor  covenanted  against  encumbrances,  when  there 
was  a  lien  for  a  comparatively  small  amount  of  purchase-money  due 
to  his  vendor,  might  have  furnished  some  equitable  ground  for  com- 
pensation for  improvements,  if  the  sale  had  been  rendered  necessary 
by  that  encumbrance.  But  such  was  not  the  case.  The  appellants 
sought  the  sale  to  pay  the  debts  of  the  church,  and  made  the  remote 
vendor  a  party,  and  called  upon  him  to  assert  his  lien  apparently  for 
the  purpose  of  passing  an  unencumbered  title  to  the  purchaser. 

Nor  do  we  perceive  that  the  appellee  is  in  any  way  responsible  for 
the  condition  in  which  the  appellants  are  placed.  He  gave  them  the 
lots,  which  cost  him  $8,000  less  $1,880,  and  $9,000  in  cash  to  buy 
material  for  erecting  the  building,  and,  had  not  financial  ruin  over- 
taken him,  would  no  doubt  have  continued  to  aid  them  with  the  same 
liberality  that  had  characterized  him  as  long  as  he  was  able  to  give. 

Mrs.  Ross'  property  is  in  mortgage,  or  her  lease  sold,  for  a  debt 
created  for  the  benefit  of  the  church,  "but  the  faith  of  the  trustees 
and  of  the  congregation  stood  pledged  to  her,  to  save  her  harmless," 
and  we  cannot  doubt  but  that  they  will  religiously  keep  their  plighted 
faith.  But  whether  so  or  not,  the  appellee's  property  has  not  been 
pledged  to  her  in  any  way,  and  this  court  has  no  power  to  appropri- 
ate it  to  redeem  the  plighted  faith  of  the  "trustees  and  congregation." 

A  statement  in  a  former  judgment,  that  the  property  was  liable 
in  the  hands  of  the  trustees  for  the  indebtedness  incurred  about  the 
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erection  of  the  improvements,  was  not  a  disposition  of  the  surplus 
remaining  after  satisfying  Gaylord's  lien.  It  was  merely  the  opinion 
then  entertained  by  the  judge  which  he  had  a  right  to  change  at  any 
time,  and  it  was  not  until  the  fund  was  ordered  to  be  distributed  or 
disposed  of  that  the  utterances  of  the  court  in  respect  to  it  became 
final. 

We  are,  therefore,  of  the  opinion  that  there  was  no  error  in  ad- 
judging to  the  appellee  the  proceeds  of  the  sale  of  the  property,  and 
the  judgment  is  therefore  affirmed. 

F.  M.  Webster,  J.  R.  Hallam,  for  appellants. 

Fisk  &  Fisk,  for  appellee. 


Lafayette  Sproul  v.  David  Reed. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 407.] 

Variance  in  Petition  and  Proof  in  Slander  Suit. 

The  rule  in  slander  Is  that  words  spoken  must  be  proven  substan- 
tially as  they  are  laid.    Equivalent  words  of  slander  wilj  not  do. 

Variance. 

When  it  is  charged  in  a  petition  for  slander  that:  "Dr.  Sproul  signed 
my  name  and  the  name  of  Richard  M.  Coulter  to  a  note  to  Dr.  Flan- 
agan for  the  sum  of  two  hundred  dollars.  I  never  saw  the  note.  He 
signed  it  without  my  authority  and  without  the  authority  of  Coulter," 
there  is  a  fatal  variance  when  the  proof  shows  that:  "Reed  said  he 
had  never  seen  or  signed  such  note,  and  if  Flanagan  held  such  note 
with  his  name  to  it  his  name  had  been  forged  either  by  the  plaintiff, 
Sproul,  or  some  other  person,  that  said  note  was  a  forgery.' 


n 


APPEAL  FROM  CASEY  CIRCUIT  COURT. 
November  6,  1880. 

§ 

Opinion  by  Judge  Hines: 

The  only  question  is  as  to  whether  there  is  a  fatal  variance  between 
the  allegation  of  the  slander  in  the  petition  and  the  proof  adduced 
on  the  trial. 

The  only  actionable  words  in  the  petition  are:  "Dr.  Sproul 
signed  my  name  and  the  name  of  Richard  M.  Coulter  to  a  note  to 
Dr.  Flanagan  for  the  sum  of  two  hundred  dollars.  I  never  saw  the 
note.  He  signed  it  without  my  authority  and  without  the  authority 
of  Coulter.,,    The  words  proved  as  stated  in  the  bill  of  evidence  are : 
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"Reed  said  he  had  never  seen  or  signed  such  note,  and  if  Flanagan 
held  such  note  with  his  name  to  it  his  name  had  been  forged  either 
by  the  plaintiff,  Sproul,  or  some  other  person,  that  said  note  was  a 
forgery." 

The  rule  is  that  words  must  be  proved  substantially  as  they  are 
laid ;  it  is  not  enough  to  prove  words  of  the  same  effect  or  import, 
or  conveying  the  same  idea ;  the  words  must  be  substantially  the 
same  words,  and  it  is  not  sufficient  that  they  contain  substantially  the 
same  charge,  but  in  different  phraseology ;  equivalent  words  of  slan- 
der will  not  do.  This  rule  is  endorsed  in  Hurdt  v.  Courtenay,  4  Met. 
139.  Applying  it  here,  it  is  manifest  that  the  variance  between  the 
allegations  and  the  proof  is  fatal,  and  that  the  court  properly  in- 
structed the  jury  to  find  for  the  defendant. 

George  Denny,  Jr.,  T.  Z.  Morrow,  for  appellant. 

Stone  &  Hays,  for  appellees.. 
[Cited,  Tharp  v.  Xolan,  119  Ky.  870,  27  Ky.  L.  326,  84  S.  W.  1168.] 


S.  F.  Thompson,  et  al.,  v.  J.  B.  Callings. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1—402.] 

Levy  of  Attachment — Lien. 

When  an  attachment  has  been  placed  in  the  hands  of  the  officer, 
and  is  levied,  the  attachment  lien  was  perfected  and  it  relates  back 
to  the  time  when  the  attachment  came  to  the  officer's  hands. 

APPEAL  FROM  SPENCER  CIRCUIT  COURT. 

November  6,  1880. 

Opinion  by  Judge  Cofer  : 

The  acts  set  up  in  the  original  petition,  and  those  relied  upon  in 
the  amended  petition,  it  seems  to  us,  constitute  distinct  causes  of 
action.  The  act  which  was  relied  upon  in  the  original  petition  as 
within  the  statute  was  the  payment  of  money  to  the  bank,  while  the 
act  relied  upon  in  the  amended,  petition  was  the  delivery  of  wheat  to 
J.  A.  Vesch  and  James  Tucker  to  indemnify  them  as  sureties  to  the 
bank.  They  were  the  persons  preferred,  according  to  the  facts  as 
finally  developed,  while  the  bank  was  the  creditor  preferred  accord- 
ing to  the  facts  alleged  in  the  original  petition.  The  preference  to 
them  operated  incidentally  to  prefer  the  bank,  but  it  is  evident  the 
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main  purpose  was  to  prefer  J.  A.  Vesch  and  James  Tucker,  and  not 
t:lie  bank,  which  we  are  authorized  to  assume  was  already  secured. 
The  amended  petition  was  not  filed  until  more  than  six  months  after 
tlie  delivery  of  the  wheat,  and  therefore  came  too  late. 

The  payment  to  the  bank  was  made  after  appellants'  attachment 
had  been  placed  in  the  hands  of  the  officer,  and  when  levied  the  lien 
was  perfected  and  related  back  to  the  time  when  the  attachments 
came  to  the  officer's  hands. 

Wherefore  the  judgment  is  reversed  and  cause  remanded  with  di- 
rections to  pay  the  appellants  in  full  before  distributing  to  other  cred- 
itors any  part  of  the  proceeds  of  the  attached  property. 

Caldwell  &  Harwood,  for  appellants. 

Bullock  &  Beckham,  for  appellee. 


Robert  E.  Pague,  et  al.,  v.  Ottumwa  &  K.  R.  Co. 
[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 399.] 

Appeals. 

An  appeal  will  lie  from  a  judgment  vacating  a  judgment  and  grant- 
ing a  new  trial. 

Service  of  Process  on  Agent — Jurisdiction. 

When  it  is  shown  by  the  evidence  that  the  person  on  whom  the 
summons  was  served  as  agent  of  another,  and  upon  which  service  the 
judgment  is  rendered,  was  not  at  the  time  and  never  had  been  the 
agent  of  the  defendant,  such  judgment  is  not  binding  on  such  defend- 
ant, the  court  not  having  jurisdiction  to  render  such  a  judgment. 

APPEAL  FROM  LEWIS  CIRCUIT  COUURT. 

November  9,  1880. 

Opinion  by  Judge  Hines  : 

An  appeal  lies  in  this  case  from  a  judgment  vacating  a  judgment 
and  granting  a  new  trial  under  Sees.  518  and  520  of  the  Civil  Code. 
McCall  v.  Hitchcock,  7  Bush  615,  second  appeal,  9  Bush  66. 

All  the  assignments  of  error  resolve  themselves  into  one.  The  evi- 
dence heard  was  not  sufficient  to  authorize  the  court  to  grant  a  new 
trial.  It  is  sufficient  to  say  that  the  person  on  whom  the  summons 
was  served  as  agent  of  appellee,  and  upon  which  service  the  judg- 
ment vacated  was  rendered,  testified  that  he  was  not  and  never  had 
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been  the  agent  of  appellee.    There  was  no  other  evidence  sufficient  to 

outweigh  this  positive  and  unqualified  statement. 

Judgment  affirmed. 

Roe  &  Roe,  for  appellants.     Thomas  W.  Mitchell,  for  appellee. 
[Cited.  Asher  v.  Cornett,  126  Ky.  569,  104  S.  W.  347.] 


Kenton  Furnace  R.  Co.  v.  James  Lowder. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 399.] 

Peremptory  Instruction. 

Where  there  is  conflict  of  evidence  as  to  where  the  boundary  line 
between  real  estate  in  controversy  ran,  it  is  error  for  the  court  to  in- 
struct the  jury  to  find  for  the  defendant. 

Admission  of  Evidence. 

It  is  error  to  admit  in  evidence  a  judgment,  deed  and  execution  in 
another  case,  when  at  the  time  of  the  levy  and  sale  the  land  in  con- 
troversy was  in  the  adverse  possession  of  appellee,  such  sale  being 
void. 

APPEAL  FROM  GREENUP  CIRCUIT  -COURT. 

November  9,  1880. 

i 
Opinion  by  Judge  Hines: 

The  court  below  erred  in  admitting  in  evidence  the  judgment, 
execution  and  deed  in  the  case  of  Domain  &  Co.  v.  Kenton  F.  R. 
Co.,  because  at  the  time  of  the  levy  and  sale  the  land  in  controversy 
was  in  the  adverse  possession  of  appellee  and  therefore  the  sale  was 
absolutely  void.    Sec.  2,  Chap,  n,  Gen.  Stat. 

As  there  was  a  conflict  of  evidence  as  to  where  the  line  ran  be- 
tween lots  No.  5  and  io,  it  was  error  in  the  court  to  instruct  the 
jury  to  find  for  the  defendant.  The  instructions  given  in  the  first 
instance  were  substantially  correct,  except  No.  5,  which  is  erroneous 
for  the  reason  indicated  in  the  first  paragraph  of  this  opinion. 

Judgment  reversed  and  cause  remanded  for  further  proceedings. 

B.  F.  Bennett,  W.  H.  Wadsworth,  for  appellant. 

E.  F.  Dulin,  for  appellee. 
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Kentucky  National  Bank  v.  Bank  of  Louisville. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1—400.] 

Mortgage  to  Secure  Pre-existing  Debt. 

Where  a  mortgage  is  executed  by  a  corporation  to  its  president  to 
secure  bim  in  his  future  indorsement  of  the  corporation's  paper,  and 
to  enable  it  to  continue  to  conduct  its  business  and  secure  money  for 
that  purpose,  and  a  note  of  $3,000  held  by  the  bank,  upon  which  the 
mortgagee  is  surety,  evidencing  a  debt  of  the  corporation  existing 
prior  to  the  mortgage,  is  presented  for  payment,  $500  paid  thereon, 
and  the  mortgage  shown  to  the  bank,  and  it  thereby  induced  to  ac- 
cept a  renewal  for  the  remainder  of  the  debt,  such  renewal  note  is 
secured  by  such  mortgage,  and  the  mortgagee  is  estopped  by  the  rep- 
resentations made  to  the  creditor  at  the  time  of  the  renewal  of  the 
note,  on  the  faith  of  which  the  bank  was  induced  to  renew  it  and  give 
further  time,  to  controvert  its  right  to  resort  to  the  mortgage  as 
security  for  the  note. 

APPEAL  FROM  LOUISVILLE  CHANCERY  COURT. 

November  9,  1880. 

Opinion  by  Judge  Cofer  : 

The  Hackett  Mfg.  Co.,  desiring  to  borrow  money,  executed  a 
mortgage  to  J.  C.  Metcalfe,  who  was  expected  to  become  its  surety 
and  endorser.  The  mortgage  recites  that:  "Whereas,  the  Hackett 
Manufacturing  Company  wishes  and  expects  to  borrow,  for  use  in 
its  business,  divers  sums  of  money,  not  exceeding  thirty  thousand 
dollars,  with  the  aid  of  Dr.  J.  C.  Metcalfe,  as  its  endorser  or  surety, 
it  hereby  conveys  to  him  two  lots,"  describing  them. 

The  defeasance  is  in  these  words :  "But  if  said  company  shall  pay 
all  notes  and  bills  of  exchange,  not  exceeding  thirty  thousand  dol- 
lars, for  which  said  Metcalfe  may  become  liable  as  its  endorser  or 
surety  for  money  borrowed  by  it  during  one  year  next  after  the  date 
of  this  conveyance,  or  all  notes  or  bills  of  exchange  upon  which  he 
may  become  liable  for  the  purpose  of  renewing  or  paying  in  whole 
or  in  part  liabilities  so  incurred  by  him,  and  shall  save  him  harmless 
from  any  liability  so  incurred,  this  conveyance  shall  become  void." 
The  mortgage  is  dated  July  10,  1875. 

At  the  time  of  the  execution  of  the  mortgage  the  Hackett  com- 
pany was  indebted  to  the  Bank  of  Louisville  in  the  sum  of  $3,000, 
evidenced  by  note  on  which  Metcalfe  was  bound  as  surety.  The 
note  matured  August  2,  thereafter,  and  upon  being  applied  to  the 
bank  refused  to  allow  the  note  to  be  renewed,  but  upon  being  in- 
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formed  of  the  mortgage  by  Metcalfe,  who  was  president  of  the  com- 
pany, and  being  assured  that  the  payment  of  the  renewal  note  would 
be  secured  by  it,  the  bank  consented  to  accept  a  payment  of  $500,  and 
a  new  note  for  the  balance,  the  amount  for  which  Metcalfe  was  then 
bound  being  represented  to  be  greatly  less  than  $30,000. 

Prior  to  that  time  the  Company  had  borrowed  $10,000  on  other 
paper  endorsed  by  Metcalfe  and  now  held  by  the  Kentucky  National 
Bank.  The  mortgage  property  having  proved  insufficient  to  pay 
both  banks,  the  sole  question  presented  in  this  appeal  is  whether  the 
debt  due  to  the  Bank  of  Louisville  is  secured  by  the  mortgage.  It 
is  contended  that  it  is  not,  because  the  language  of  the  mortgage 
only  applies  to  debts  for  money  thereafter  borrowed,  for  which  Met- 
calfe should  become  liable  as  surety  or  endorser,  and  that  the  note  to . 
the  Bank  of  Louisville  is  for  a  part  of  a  pre-existing  debt  and  not  for 
money  borrowed  after  the  mortgage  was  made. 

On  the  other  hand,  it  is  contended  that  the  execution  of  the  new 
note  was  practically  a  borrowing  of  that  amount  of  money  with 
which  to  pay  the  old  note;  that  the  mortgage  was  made  to  raise 
money  to  be  used  in  the  business  of  the  company ;  that  the  payment 
of  its  debts  was  necessary  to  preserve  its  credit  and  to  enable  it  to 
carry  on  business,  and  that  it  is  immaterial  what  the  form  of  the 
transaction  was. 

The  circumstances  under  which  the  new  note  was  executed  were 
these :  The  bank  was  applied  to  to  permit  the  note  to  be  renewed. 
This  was  declined.  Metcalfe  then  exhibited  the  mortgage  to  the 
president  of  the  bank  and  proposed  to  him  that  the  bank  should  dis- 
count a  note  for  $2,500,  the  proceeds  to  be  applied  to  take  up  the  old 
note,  telling  him  that  the  note  for  $2,500  would  be  perfectly  secure, 
as  it  would  be  covered  by  the  mortgage.  Relying  upon  this  the  bank 
accepted  the  new  note  and  applied  the  proceeds  toward  paying  the 
old  one. 

Whether  this  was  technically  lending  money  and  the  creation  of 
a  new  debt,  as  held  in  Castletnan  v.  Holmes,  4  J.  J.  Marsh.  1 ;  and  in 
Letcher  v.  Bank  of  Commonwealth,  1  Dana  82,  or  the  mere  giving  of 
new  evidence  of  an  old  debt  as  held  in  other  classes  of  cases,  we  do 
not  deem  it  very  material  to  inquire.  Having  regard  to  the  purpose 
for  which  the  mortgage  was  executed,  and  the  circumstances  under 
which  the  note  was  given  and  accepted  by  the  bank,  we  think  it  is 
secured  by  the  mortgage. 

The  chancellor  will  look  to  the  substance  rather  than  to  the  mere 
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form  of  transactions.  The  purpose  was  to  provide  money  to  be  used 
in  the  business  of  the  company.  It  was  necessary  that  its  debts  should 
be  met,  and  if  the  form  of  discounting  the  note  and  passing  the 
money  over  the  counter  of  the  company  had  been  gone  through  and 
the  money  immediately  handed  back  in  payment  of  the  old  note,  all 
would  admit  that  the  note  would  be  secured  by  the  mortgage.  This 
is,  in  substance,  what  was  done,  and  accomplished  all  that  would 
have  been  accomplished  if  there  had  been  a  formal  lending  and  bor- 
rowing. 

Moreover,  the  mortgage  is  not  made  to  the  appellant.  Metcalfe 
is  the  only  mortgagee,  and  whatever  rights  the  appellant  has  under 
it  is  derived  through  him.  He  would  be  estopped  by  the  representa- 
tions made  to  the  president  of  the  bank,  on  the  faith  of  which  the 
bank  was  induced  to  renew  the  note  and  give  further  time,  to  con- 
trovert its  right  to  resort  to  the  mortgage  as  security  for  the  note ; 
and  it  may  well  be  questioned  whether  the  appellant,  who  is  com- 
pelled to  come  into  a  court  of  equity  to  be  subrogated  to  the  rights 
of  Metcalfe,  has  any  greater  right  in  this  respect  than  he  would 
have. 

Wherefore  the  judgment  is  affirmed. 
Barr,  Goodloe  &  Humphrey,  for  appellant. 
Hamilton  Pope,  for  appellee. 


James  Conover  v.  William  Conover's  Adm'r. 
[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 398.] 

Motion  for  New  Trial. 

The  particular  errors  complained  of  must  be  pointed  out  by  the 
grounds  for  a  new  trial,  br  they  will  not  be  noticed  on  appeal  by  the 
court  of  appeals. 

Assignment  of  Errors. 

The  rule  that  errors  complained  of  must  be  specified  with  particu- 
larity is  well  established,  and  will  be  followed  by  the  Court  of  Ap- 
peals. 

APPEAL  FROM  OWEN  CIRCUIT  COURT. 
November  9,  1880. 

Opinion  by  Judge  Cofer  : 

The  particular  errors  complained  of  must  be  pointed  out  by  the 
grounds  for  a  new  trial,  or  they  cannot  be  noticed  by  this  court. 
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The  fact  that  but  one  ruling  of  the  court  in  the  course  of  the  trial 
appears  to  have  been  excepted  to  does  not  alter  the  rule.  This  court 
cannot  undertake  the  task  of  critically  examining  a  record  to  see  how 
many  rulings  were  excepted  to.  The  rule  that  the  errors  complained 
of  must  be  specified  is  plain  and  well  established ;  it  may  be  followed 
without  difficulty,  is  necessary  to  the  convenient  and  prompt  dispatch 
of  the  business  of  the  trial  courts  as  well  as  of  this  court,  and  must 
be  strictly  adhered  to. 

The  jury  and  the  circuit  judge  heard  the  evidence,  and  the  jury 
were  authorized  by  the  relation  of  the  parties  and  the  circumstances 
in  evidence  to  find  that  the  appellant  did  not  expect  to  be  paid,  and 
that  his  father  did  not  expect  to  pay  him,  and  the  law  is  that  in  such 
cases  no  recovery  can  be  had.  Weir  v.  Weir's  Adm'r,  3  B.  Mon. 
645 ;  Perry  v.  Perry,  2  Duv.  312. 

The  facts  in  this  case  are  not  really  so  strong  against  the  right  of 
recovery  as  in  the  cases  supra,  but  there  was  enough  in  them  to  au- 
thorize the  jury  to  find  that  there  was  no  expectation  on  the  part  of 
either  party  that  the  appellant  was  to  be  paid  for  the  services  ren- 
dered for  his  father  when  he  had  become  old  and  measurably  dis- 
abled to  attend  to  business. 

Judgment  affirmed. 

Hallam  &  Gordon,  for  appellant. 

L  W.  Green,  A.  P.  Grover,  H.  P.  Montgomery,  for  appellee. 


James  M.  Rice's  Adm'rs,  et  al.,  r.  D.  S.  Hounshell. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1—405.] 

Necessary  Party  to  Suit  to  Revive  a  Judgment. 

One  having  an  equity  in  a  judgment  is  a  necessary  party,  either 
plaintiff  or  defendant,  to  a  suit  to  revive  the  judgment. 

Petition  to  Revive  Judgment 

To  be  sufficient  a  petition  to  revive  a  judgment  must  describe  the 
judgment  desired  to  be  revived,  so  as  to  enable  the  defendants  to 
defend. 

APPEAL  FROM  CAMPBELL  CIRCUIT  COURT. 

November  9,  1880. 

Opinion  by  Judge  Cofer: 

The  utmost  effect  of  the  order  at  the  end  of  the  judgment  first 
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rendered  was  to  invest  the  appellee  with  an  equity  to  $200  of  Hal- 
lam's  judgment  against  the  insurance  company,  and  we  think  it 
had  that  effect.  Having  only  an  equity,  Hallam  was  a  necessary  par- 
ty, either  plaintiff  or  defendant,  to  a  suit  to  revive  the  judgment. 

It  is,  moreover,  impossible  to  determine  from  the  petition  which 
of  the  two  judgments  the  appellee  sought  to  revive.  He  did  not  de- 
scribe either  in  such  a  way  as  to  enable  the  court  to  know  what  he 
desired,  or  to  enable  the  appellants  to  defend.  Moreover,  if  the  pe- 
tition had  been  sufficient  the  only  order  proper  to  be  made  was  an 
order  to  revive  the  former  judgment  to  the  extent  it  remains  unsatis- 
fied, and  this  being  done  the  former  sale  should  have  been  disposed 
of  in  some  way  before  ordering  a  second  sale. 

Wherefore  the  judgment  is  reversed  and  cause  remanded  for 
further  proper  proceedings. 

/.  G.  Carlisle,  for  appellants.    A.  Duvall,  for  appellee. 


J.  J.  Tye,  et  al.,  v.  H.  F.  Finley,  et  al. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1—402.] 

Appeal  Dismissed. 

When  an  appellant  directs  his  appeal  to  be  dismissed  it  will  be 
done. 

Petition  to  be  Made  Parties  to  Appeal. 

Where  persons  file  a  petition  to  be  made  parties,  and  the  clerk  cer- 
tifies only  that  the  paper  copied  is  the  pleading  offered  by  them,  such 
petition  is  not  thereby  made  a  part  of  the  record. 

APPEAL  FROM  WHITLEY  CIRCUIT  COURT. 

November  9,  1880. 

Opinion  by  Judge  Pryor  : 

Renf ro  has  directed  the  appeal  to  be  dismissed  so  far  as  he  is  con- 
cerned, which  must  be  done.  The  petition  of  Bradley,  Scanlon  and 
Lewis  to  be  made  parties  is  not  made  part  of  the  record,  and  the 
statement  of  the  clerk  that  the  paper  copied  is  the  pleading  offered 
by  them  is  not  sufficient,  as  has  been  repeatedly  decided. 

The  judgment  only  directs  a  sale  of  Renfro's  interest  in  the  land. 
This  was  error,  which  may  have  prejudiced  Renfro  but  cannot  have 
prejudiced  Tye.    Renfro's  answer,  as  well  as  Tye's,  shows  that  one- 
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fiftieth  of  the  land  belongs  to  Tye,  and  the  purchaser  will  be  bound 
by  that  notice  in  the  pleadings  and  the  form  of  the  judgment,  and 
only  acquired  the  interest  of  Renfro,  which  is  forty-nine  fiftieths  of 
the  whole. 

Judgment  affirmed. 

R.  M.  &  W.  O.  Bradley,  for  appellants. 

Frank  Waters,  for  appellees. 


Susan  E.  Darnaby  v.  W.  G.  Darnaby's  Assignee,  et  al. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 399.] 

Husband  and  Wife— Husband's  Creditors. 

Where  real  estate  is  purchased  with  the  wife's  money,  but  convey- 
ance is  made  to  the  husband,  the  wife  can  have  no  claim  on  such 
property  as  against  the  husband's  creditors. 

APPEAL  FROM  PAYETTE  CIRCUIT  COURT. 

November  9,  1880. 

Opinion  by  Judge  Pryor  : 

Conceding  for  all  the  purposes  of  this  case  that  the  house  and  lot 
was  purchased  with  the  means  of  the  wife  in  pursuance  of  an  agree- 
ment between  the  husband  and  the  wife  that  the  title  should  be  made 
to  the  wife,  and  that  the  husband  regarded  the  sum  of  money  col- 
lected for  that  purpose  as  a  debt  owing  by  him  to  his  wife,  and  still 
as  between  the  creditors  of  the  husband  and  the  wife,  he  must  not 
only  be  regarded  as  having  reduced  the  property  of  his  wife  to  pos- 
session, but  as  the  real  owner,  and  his  bad  faith  to  her  in  failing  to 
execute  his  agreement  is  her  loss,  and  not  that  of  the  creditors. 

The  choses-in-action  of  the  wife,  when  reduced  to  possession  by 
the  husband,  become  his  property,  and  his  recognition  of  the  fact  that 
he  is  the  debtor  of  his  wife  does  not,  as  between  the  wife  and  the 
husband's  creditors,  protect  her.  Such  executory  agreements  can- 
not be  enforced  against  creditors,  and  if  the  chancellor  can  see  such 
equity  on  the  part  of  the  wife  as  would  now  enable  her  to  share  with 
the  general  creditors  he  would  in  the  first  place  have  adjudged  that 
she  was  entitled  to  a  conveyance  of  the  house  and  lot.  This  court 
has  repeatedly  decided  a  similar  question  from  the  Woodford  Cir- 
cuit Court,  sustaining  the  judgment  below.  See  Nichols  v.  Scarce, 
Abstract,  1  Ky.  L.  270,  Mss.  Opin. 

Judgment  affirmed. 

Houston  &  Mulligan,  for  appellant. 

Morton  &  Parker,  for  appellees. 
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William  J.  Beal,  Sr.,  v.  James  Arnold,  et  al. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1—403.] 

Adverse  Possession  of  Land  for  More  Than  Thirty  Years  Gives  Title. 
Where  one  purchases  land  and  goes  into  possession  up  to  a  certain 
boundary,  and  he  and  his  grantees  hold  possession  for  thirty  or  more 
years,  it  is  then  too  late  for  the  heirs  or  grantees  of  the  vendor  to 
assert  a  claim  beyond  such  recognized  boundary  line. 

APPEAL  FROM  BULLITT  CIRCUIT  COURT.  I 

November  11,  1880.  » 

Opinion  by  Judge  Pryor  : 

The  original  action  to  enforce  the  lien  for  the  purchase-money  did 
not  involve  the  title  to  the  land  in  controversy  or  the  boundary  of 
the  respective  lands  of  Beal  and  Lansdale,  and  therefore  cannot  be 
regarded  as  a  lis  pendens,  as  it  neither  settles  the  question  of  title  or 
boundary.  That  the  heirs  of  Lansdale  owed  the  purchase-money  is 
conceded,  but  when  that  was  paid  no  encumbrance  existed  upon  any 
part  of  the  tract.  The  only  question  now  before  the  court  is :  Did 
the  tract  of  land  sold  by  one  of  the  heirs  of  Lansdale  to  the  appellee, 
Arnold,  belong  to  the  appellant,  or  is  it  embraced  in  the  moiety  sold 
by  the  ancestor  of  the  appellant  to  Lansdale  ? 

The  testimony  shows  that  Lansdale  took  possession  of  the  lower 
end  of  the  tract  of  land  as  early  as  1825  or  1826,  and  that  he  has, 
or  those  claiming  under  him  have,  been  in  the  actual  and  undisturbed 
possession  since  that  time.     He  claimed  that  the  boundary  of  his 
moiety  extended  to  what  is  called  Cedar  Point  Branch.    This  claim 
was  notorious  and  evidenced  by  an  actual  possession  on  his  part  or 
his  tenants.    The  ancestor  of  the  appellant  never  asserted  any  claim 
beyond  this  line,  and  when  selling  off  portions  of  his  moiety,  called 
to  run  to  this  Cedar  Point  Branch.    That  there  was  a  division  line 
established  by  Beal  and  Lansdale  we  think  is  manifest.    If  the  land 
was  undivided,  in  the  sales  made  by  Beal,  Lansdale  would  have  been 
a  necessary  party  to  the  sales,  or  if  not  would  at  least  have  been  con- 
sulted with  reference  to  the  sale  of  property  in  which  he  had  a  joint 
interest.    This  seems  never  to  have  been  done,  and  Lansdale  was 
permitted  to  remain  in  possession  under  his  purchase,  claiming  to  a 
certain  boundary,  for  nearly  a  half  of  a  century  before  his  vendor,  or 
those  inheriting  from  him,  discovered  that  he  was  in  the  possession 
of  more  land  than  he  had  purchased.    Beal  took  possession  of  the 
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upper  end  of  the  tract  and  Lansdale  the  lower  end,  the  latter  actual- 
ly cultivating  to  a  certain  boundary  for  more  than  thirty  years,  and 
the  former  recognizing  that  as  the  boundary  by  selling  to  the  line 
claimed  by  Lansdale  and  no  further,  neither  claiming  beyond  this 
recognized  line  during  the  whole  period. 

There  is  no  doubt  but  that  the  division  line  was  fixed  by  the  par- 
ties, and  we  doubt  whether  Lansdale  had  more  land  in  his  possession 
than  the  one-half  of  the  tract.  The  original  agreement  between 
Lansdale  and  Beal,  filed  in  the  action  long  since  decided  by  this 
court,  gives  the  boundary  of  the  tract  in  which  the  two  parties  had 
an  equal  interest,  and  it  is  not  pretended  that  Lansdale  has  more  of 
the  land  than  Beal  or  those  holding  from  him ;  and  if  such  was  the 
case  the  proof  is  so  positive  as  to  the  claim  and  possession  of  Lans- 
dale for  so  many  years  that  a  division  should  be  presumed.  The  fact 
that  the  land  in  the  action  to  recover  the  purchase-money  was  treated 
as  undivided  will  not  be  permitted  to  disturb  the  long  and  continued 
claim  and  possession,  as  there  was  nothing  to  call  the  attention  of 
the  court  or  litigants  to  any  claim  by  appellant  of  land  then  in  the 
actual  possession  of  Lansdale's  heirs. 

The  judgment  below  is  a/Hrmed. 

R.  H.  Field,  for  appellant.    R.  J.  Meyler,  for  appellees. 


William  H.  Meffort  v.  Calloway  &  Ireland. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 406,  as  Meffert  v.  Calloway.) 

One  Litigant  Cannot  Assert  a  Claim  for  Another. 

When  one  who  is  the  party  injured  is  before  the  court  as  a  party 
and  fails  or  refuses  to  ask  for  a  recovery,  another  party  to  such  soft 
cannot  claim  for  him  any  such  a  right 

APPEAL  FROM  LOUISVILLE  CHANCERY  COURT. 

November  11,  1880. 

Opinion  by  Judge  Pryor  : 

On  a  re-examination  of  this  record  it  is  apparent  that  no  defense 
has  been  interposed  by  the  appellant  to  the  recovery  sought.  It  no- 
where appears  by  any  pleading  that  the  check  had  been  counter- 
manded by  Fisher,  and  the  statement  in  an  affidavit  made  by  Meffort 
after  the  judgment  had  been  rendered  is  of  no  avail. 

Fisher,  who  is  the  party  injured,  was  before  the  court  and  does 
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not  seek  or  ask  for  a  recovery  of  this  money.  His  claim  to  the  fund 
might  have  prevailed,  but  when  asserting  no  claim  himself  we  can- 
not see  how  the  appellant  can  claim  for  him. 

The  judgment  below  was  proper  and  is  affirmed. 

M.  Mundy,  for  appellant    Russell  &  Helm,  for  appellees. 


P.  Megerion  v.  O.  H.  Harrison. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 398.] 

Purchase-Money  on  Reconveyance  Because  of  Failure  of  Title. 

Where  there  is  failure  of  title  because  of  the  fact  that  the  convey- 
ance of  a  married  woman  was  not  recorded  in  the  time  prescribed  by 
law,  there  is  no  reason  why,  on  a  reconveyance  to  the  grantor,  he 
should  not  be  compelled  to  refund  the  purchase-money  received. 

APPEAL  FROM  JEFFERSON  COURT  OF  COMMON  PLEAS. 

November  11,  1880. 

Opinion  by  Judge  Pryor  : 

The  invalidity  of  the  conveyance  by  Douglas  and  wife,  so  far  as 
it  purports  to  convey  the  land  of  the  wife  being  established,  there 
was  no  reason  why  the  appellant  on  a  tender  of  a  deed  reconveying 
the  lots  should  not  be  compelled  to  refund  the  purchase-money. 

Without  discussing  the  effect  of  the  general  warranty  in  the  con- 
veyance from  the  appellant  to  the  appellee,  it  is  evident  the  parties 
had  some  motive  in  entering  into  the  separate  covenant.  If  appellee 
is  compelled  to  await  an  eviction  or  to  look  alone  to  the  covenants  in 
his  deed  for  protection,  there  could  have  been  no  reason  for  the  exe- 
cution of  the  independent  agreement  authorizing  a  rescission  if  on  in- 
vestigation it  appeared  the  title  was  defective.  This  was  to  avoid 
the  expense  of  a  litigation ;  and  while  an  investigation  resulting  in 
an  erroneous  conclusion  would  not  authorize  a  cancelment  of  the 
conveyance,  yet,  if  it  is  in  fact  true  that  the  conveyance  of  the  mar- 
ried woman  was  not  recorded  in  the  time  prescribed  by  law,  the  title 
was  defective  and  a  breach  of  the  covenant  necessarily  followed. 
The  conveyance  was  made  long  before  the  adoption  of  the  general 
statutes,  and  the  fact  that  the  deed  was  not  recorded  as  required  by 
law  being  admitted,  or  if  not  admitted  that  fact  being  clearly  estab- 
lished, the  court  acted  properly  in  rendering  the  judgment.  Nor 
does  the  fact  that  the  defect  in  the  title  may  be  cured,  or  that  Mrs. 
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Douglas  or  her  heirs,  when  attempting  to  recover,  will  be  required 
to  account  for  assets  received  by  devise  or  otherwise  from  Peter 
Douglas  to  satisfy  his  warranty,  prevent  the  recovery.  The  title  is 
defective,  and  that  the  recovery  may  in  a  certain  contingency  be  de- 
feated constitutes  no  defense. 

Judgment  affirmed. 

C.  B.  Seymour,  H.  M.  Lome,  for  appellant 

W.O.&J.L.  Dodd,  for  appellee. 


Leander  Martin  v.  Lucy  M.  Wurts. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1—406.] 

* 

Dower. 

Where  a  married  woman  relinquishes  her  dower  upon  condition 
that  a  judicial  sale  be  set  aside,  and  the  land  be  sold  over  again,  and 
such  sale  is  not  set  aside,  the  relinquishment  will  not  prevent  her 
from  asserting  her  right  of  dower  in  such  land. 

Estoppel  of  Married  Woman. 

While  a  married  woman  may  estop  herself  from  asserting  a  claim 
of  dower,  the  doctrine  should  not  be  carried  too  far  or  interposed  un- 
less the  proof  establishes  that  her  conduct  has  misled  bona  fide  pur- 
chasers, and  has  induced  them  to  part  with  their  money  In  a  manner 
they  would  not  have  otherwise  done.  A  representation  by  the  court's 
commissioner  or  other  persons  that  a  married  woman  has  relin- 
quished her  dower  cannot  be  attributed  to  a  married  woman  as  a 
fraud  which  will  bar  her  claim  of  dower. 

APPEAL  FROM  GREENUP  CIRCUIT  COURT. 

November  11,  1880. 

Opinion  by  Judge  Hargis: 

Before  the  appellee  filed  her  petition  to  be  made  a  party  in  the  case 
of  Wm.  M.  Patton  v.  William  Wiirts  and  others,  and  before  she  was 
examined  by  the  special  commissioner,  Mitchell,  the  land  in  which 
she  claims  dower  in  this  action  was  sold  to  Board.  That  sale  was  not 
set  aside,  but  confirmed,  and  the  land  was  subsequently  sold  to  pay 
the  purchase-price  which  Board  agreed  to  pay  for  it,  and  the  appet- 
lant,  Martin,  became  the  purchaser. 

Her  relinquishment  of  dower  was  expressly  confined  to  the  land 
which  had  been  sold  under  the  decree  and  bought  by  Patton.  The 
commissioner  certifies  that  he  read  and  explained  to  her  the  contents 
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and  effect  of  her  petition,  that  it  would  be  a  relinquishment  of  her 
potential  right  of  dower  in  the  lands  sold  to  Patton  upon  the  sale  to 
Patton  being  set  aside,  and  for  that  purpose  she  acknowledged  that 
she  freely  signed  said  petition. 

The  order  of  June  24,  1870,  setting  aside  the  sale,  states  that  her 
petition  was  filed  and  relinquishment  of  potential  right  of  dower 
made  upon  the  condition  that  the  sale  should  be  set  aside,  and  ex- 
presses the  opinion  that  the  land  should  sell  for  a  larger  advance. 
The  reason,  therefore,  that  prompted  her  in  making  the  relinquish- 
ment  and  controlled  the  court  in  setting  aside  the  sale  was  that  the 
land  sold  subject  to  her  right,  if  resold  freed  from  it,  would  bring 
a  greater  sum.    This  condition  upon  which  she  made  the  relinquish- 
ment was  complied  with  as  to  the  Patton  land,  but  a  resale  of  the 
land  purchased  by  Board  was  not  ordered  in  fulfilment  of  the  con- 
dition upon  which  she  agreed  to  relinquish,  but  to  compel  Board  to 
pay  the  purchase-price  stipulated  by  him  for  the  land  purchased  from 
the  court's  commissioner  under  its  decree  before  she  filed  her  peti- 
tion.   It  is  clear  that  the  sale  of  the  land  to  pay  the  sum  Board  agreed 
to  pay  for  it  could  not  be  for  more  than  that  sum  which  the  land  had 
brought  subject  to  her  dower,  and  if  the  land  brought  more  than  he 
had  agreed  to  pay  for  it,  or  if  a  smaller  quantity  than  the  whole  pro- 
duced the  sum  sufficient  to  discharge  his  bonds,  he  was  entitled  to 
the  excess.    In  no  event  could  that  sale  have  benefited  the  creditors 
or  increased  the  price  which  the  land  had  brought  subject  to  her 
potential  right  of  dower,  as  was  the  evident  intention  of  Mrs.  Wurts, 
who  labored  under  the  belief,  as  shown  by  her  petition,  that  a  re- 
sale of  the  lands,  free  from  her  claim,  would  produce  a  sum  suffi- 
cient to  pay  the  debts  of  her  husband,  as  in  that  event  she  asked  for 
an  equitable  allowance  in  lieu  of  her  dower  out  of  the  surplus. 

While  the  doctrine  of  estoppel  in  pais  is  recognized  as  applicable 
to  the  acts  of  a  married  woman  relative  to  her  dower,  it  should  not 
be  carried  too  faror  interppsed  unless  the  proof  establishes  her  un- 
conscionable conduct,  such  as  misleads  bona  fide  purchasers  and  in- 
duces or  causes  them  to  part  with  their  money,  or  materially  alter 
their  condition,  in  a  manner  they  would  not  have  otherwise  done, 
for  the  purpose  of  the  statute  pointing  out  the  mode  in  which  her 
relinquishment  shall  be  made  is  to  protect  her  from  undue  influence 
or  dictation,  restrained  or  ignorant  surrender  of  her  right  of  dower. 
We  see  no  proof  of  bad  faith  on  the  part  of  the  appellee,  or  of 
the  slightest  semblance  of  an  intention  to  relinquish  or  waive  her 
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right  in  the  lands  which  were  sold  to  Board.  If  the  court's  commis- 
sioner or  anyone  else,  save  Mrs.  Wurts,  represented  that  she  had  re- 
linquished her  dower  in  that  tract  and  thereby  misled  the  appellant, 
their  conduct  cannot  be  attributed  to  her  as  a  fraud  which  will  bar 
her  claim.  If  appellant  has  been  injured  that  injury  cannot  be  re- 
paired out  of  appellee's  property. 

Wherefore  the  judgment  is  affirmed. 

E.  F.  Dulin,  for  appellant. 

E.  C.  Phister,  G.  T.  Halbert,  for  appellee. 


A.  J.  (M.  M.  J.)  O'Bannor  v.  M.  F.  (M.)  Corix 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 398.] 

Claim  Against  Estate  of  Deceased  Person. 

Where  money  or  property  comes  into  the  hands  of  an  administra- 
tor and  is  not  accounted  for  and  paid  over,  to  those  persons  entitled 
to  it,  and  a  new  administrator  is  appointed,  it  becomes  his  duty  to 
proceed  by  suit  or  otherwise  to  collect  such  assets  from  the  former  ad- 
ministrator  and  the  sureties  on  his  bond. 

Right  of  Judgment  Creditor  to  Sue  on  Bond  of  Administrator. 

A  judgment  creditor  against  an  estate  where  there  is  an  adminis- 
trator acting  for  such  estate,  who  has  not  refused  to  enter  suit  against 
a  former  administrator  and  his  surety  to  recover  assets  coming  in 
the  former  administrator's  hands,  cannot  legally  maintain  a  suit  to 
collect  such  assets. 

APPEAL  FROM  BATH  COURT  OF  COMMON  PLEAS. 

November  11,  1880. 

Opinion  by  Judge  Hargis: 

October  4,  1850,  James  E.  Walker  executed  his  promissory  note 
to  his  son,  James  C.  Walker,  for  the  sum  of  $140,  due  twelve  months 
after  date.  The  payee  signed  the  note  to  Wm.  H.  Cord,  September, 
185 1.  And  some  time  thereafter,  it  does  not  appear  when,  the  lat- 
ter assigned  it  to  M.  F.  Cord  in  these  words,  undated :  "pay  to  M. 
F.  Cord  pursuant  to  contract  between  us,"  signed,  W.  H.  Cord. 

On  that  note  M.  F.  Cord,  who,  it  is  contended,  is  the  wife  of  Wm. 
H.  Cord,  but  that  fact  does  not  appear  in  the  record  and  it  cannot 
be  considered,  brought  suit  against  him  as  administrator  of  said 
James  E.  Walker,  the  obligor  in  said  note,  in  the  Bath  Court  of  Com- 


i88o.]  O'Bannor  v.  Cord.  857 

mon  Pleas,  November  1,  1877,  twenty-six  years  after  it  fell  due.  To 
her  petition  the  administrator  entered  his  appearance  and  interposed 
a  demurrer,  which  was  overruled,  and  he  failing  to  plead  further 
a  judgment  was  rendered  against  him  for  the  amount  of  the  note  and 
interest. 

It  was  alleged  in  her  petition  that  the  administrator,  Wm.  H.  Cord, 
in  1863  and  several  times  thereafter,  promised  to  pay  the  note,  that 
he  still  recognized  its  validity  as  existing  in  full  force  and  virtue, 
and  as  administrator  promised  its  payment  still.  An  execution  was 
issued  on  her  judgment  and  returned  nulla  bona. 

She  then  filed  a  petition  in  equity  against  said  Wm.  H.  Cord,  as 
the  real  administrator  and  personal  representative  of  James  E.  Wal- 
ker, and  James  C.  Walker  and  Alexander  J.  O'Bannor,  stating  that 
the  defendant,  Wm.  H.  Cord,  was  appointed  administrator  of  James 
E.  Walker  by  the  Fleming  County  Court  in  1863 ;  that  the  defendant, 
J.  M.  Walker,  was  appointed  his  administrator  also  by  said  court  in 
1869,  and  executed  bond  with  the  defendant  O'Bannor  as  his  secur- 
ity ;  and  that  said  court  in  1877  revoked  and  set  aside  the  appoint- 
ment of  the  defendant,  J.  M.  Walker,  as  administrator,  and  recog- 
nized Wm.  H.  Cord  as  the  real  administrator,  who  gave  additional 
security  on  his  bond. 

She  averred  that  assets  had  come  to  the  hands  of  defendant,  James 
M.  Walker,  while  he  was  acting  as  administrator,  and  sought  judg- 
ment against  him  and  O'Bannor  for  a  sum  sufficient  to  pay  her  judg- 
ment against  the  defendant,  Wm.  H.  Cord,  as  administrator,  obtained 
in  the  common-law  action  above  mentioned. 

Again  the  defendant,  Wm.  H.  Cord,  entered  his  appearance, 
waived  answer,  and  the  cause  was  submitted.  No  process  was  served 
upon  the  defendant,  J.  M.  Walker,  but  it  was  executed  on  O'Ban- 
nor,  who  failed  to  appear.  A  judgment  was  rendered  in  her  favor 
against  the  defendant,  O'Bannor,  for  the  sum  of  $370,  and  he  has 
appealed. 

The  first  question  of  serious  importance  is :  Can  the  appellee  main- 
tain an  action  against  the  security  of  J.  M.  Walker  on  his  bond  ex- 
ecuted under  a  void  appointment,  which  has  been  so  adjudged  by 
the  Fleming  County  Court,  but  where  no  question  is  raised  to  that 
judgment?  It  is  urged,  however,  that  no  assignment  of  error  has 
been  sufficiently  made  to  raise  this  question. 

The  third  assignment  is  in  this  language:  "Appellant  had  no 
right  to  bring  this  action  in  which  said    judgment    was    rendered 
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against  appellant.  The  right  of  action,  if  any,  was  in  the  admin- 
istrator of  James  E.  Walker."  While  the  word  "appellant"  is  used 
in  the  first  part  of  it  for  the  word  "appellee/'  still  we  think  it  is  suffi- 
cient. 

The  second  assignment  complains  that  the  petition  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action  against  him.  Taken 
together  we  think  the  errors  assigned  raise  the  question.  The  ap- 
pellee and  her  legal  advisers  evidently  labored  under  the  belief  that 
a  judgment  by  default  against  the  administrator,  Cord,  and  a  return 
of  nulla  bona  upon  an  execution  issued  thereon,  established  a  dev- 
astavit against  him,  and  therefore  she  would  have  the  right  to  in- 
stitute this  action. 

While  that  may  have  been  the  effect  of  such  a  judgment  and  re- 
turn as  it  is  claimed  was  held  in  Walker  v.  Kendall,  Hardin,  404, 
that  is  not  the  law  now.  By  Sec.  31,  Chap.  39,  General  Statutes,  it 
is  provided  that :  "No  personal  representative  shall  be  liable  for  more 
than  the  amount  of  assets  which  have  or  may  come  to  his  hands  to 
be  administered  on  account  of  having,  failed  to  plead  or  make  de- 
fense, etc.,  but  the  judgment  of  the  court  shall  only  render  him  liable 
for  the  amount  of  assets  in  his  hands  unadministered."  Such  a  judg- 
ment never  did  bind  or  conclude  anyone  but  the  administrator  suffer- 
ing it,  as  to  assets.    Hobbs  v.  Middleton,  1  J.  J.  Marsh.  176. 

His  sureties  were  left  free  to  plead  the  facts  whether  he  had  re- 
ceived assets  or  not,  and,  if  any,  what  amount,  before  the  statute, 
supra.  Since  its  passage  the  administrator  is  in  the  same  attitude 
as  his  sureties  as  to  that  question.  Now  as  judgment  and  return  of 
nulla  bona  do  not  convince  the  administrator  of  willful  waste  of  the 
property,  direct  abuse,  maladministration  or  neglect,  then  it  seems 
to  us  that  in  order  to  maintain  an  action  bv  a  creditor  to  recover  the 
value  of  assets  of  the  deceased  from  any  person,  other  than  the  legal 
administrator,  some  equitable  ground  should  be  shown  affecting  the 
debtor  and  administrator  authorizing  such  an  undertaking  upon  the 
part  of  the  creditor. 

It  is  the  duty  of  the  administrator  to  collect  the  assets  of  the  de- 
cedent and  pay  his  debts  with  them,  and  creditors  cannot  usurp  the 
discharge  of  such  duties.  The  creditor  in  this  case  has  not  alleged 
any  default,  neglect,  refusal  or  inability  upon  the  part  of  the  legal 
administrator  to  take  proper  steps,  either  by  suit  or  otherwise,  to 
collect  or  recover  the  assets  of  the  decedent,  that  may  have  been  con- 
verted by  the  defendant,  J.  M.  Walker,  under  color  of  administra- 
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tion.    Nor  is  any  collusion  upon  the  part  of  the  administrator  and 
supposed  debtor  alleged. 

In  the  case  of  McChord  v.  Fisher,  13  B.  Mon.  196,  speaking  of 
suits  to  recover  the  unadministered  estate  of  the  intestate  or  to  col- 
lect debts,  the  opinion  declares  that  "such  suits  can  only  be  main- 
tained by  the  personal  representative  who  has  qualified  as  such,  if 
there  be  one,  or  if  not,  by  one  or  more  to  be  appointed  to  administer, 
except  in  cases  where  the  distributees  may  sue  in  equity  to  recover 
the  estate,  or  portions  thereof,  because  the  administrator  refuses  to 
administer  upon  the  estate  sued  for  or  to  prosecute  suits  for  the  re- 
covery thereof." 

It  was  decided  in  Ewing's  Heirs  v.  Handley,  4  Litt.  346,  that  cred- 
itors may  recover  assets  for  the  administrator  where  he  will  not  or 
cannot  himself  recover  them.  In  the  cases  of  Griffith  v.  Common- 
wealth, 1  Dana  270;  Montmolin  v.  Gaunt,  5  Dana  405;  PUkington's 
Ex'x  v.  Gaunt,  5  Dana  410,  cited  by  appellee's  counsel,  the  proceed- 
ings were  against  the  legal  representatives  for  a  failure  of  duty  in 
the  two  last  cases,  and  in  the  first  to  render  him  responsible  for 
goods,  etc.,  that  came  to  his  knowledge  but  were  not  collected. 

The  case  cited  of  Hefferman  v.  Forward,  6  B.  Mon.  567,  decided 
that  a  creditor  might  bring  a  suit  in  equity  against  the  heirs  where 
there  had  been  no  administration  for  twelve  months.  There  has 
been  no  case  cited,  nor  have  we  been  able  to  find  any  where  a  cred- 
itor could  institute  suit  to  recover  the  unadministered  estate  or  col- 
lect debts,  without  showing  that  the  administrator,  with  knowledge 
of  the  existence  of  assets,  failed  or  refused  to  collect  them.  There 
is  no  averment  in  the  petition  that  the  administrator,  Cord,  was  even 
unaware  of  the  claim  alleged  to 'exist  against  the  defendant,  J.  M. 
Walker,  and  his  surety,  O'Bannor,  or  that  this  action  was  necessary 
to  the  discovery  of  it.  There  is  no  fact' alleged  in  the  petition  show- 
ing that  the  object  of  the  action  was  for  a  discovery  of  any  property 
to  which  the  defendant,  Wm.  H.  Cord,  was  entitled  as  administrator. 
But  the  purpose  of  both  actions  was  to  secure  a  judgment  upon  a 
stale  demand  assigned  by  the  administrator,  himself,  in  his  individual 
right,  to  the  plaintiff  so  that  he  could  confess  judgment,  which  he 
did  do,  without  service  of  process  upon  him. 

Without  all  this  circumlocution  the  administrator,  Cord,  had  the 
the  bond  executed  by  him  under  the  appointment  of  the  Fleming 
county  court  for  the  recovery  of  any  assets  belonging  to  the  intestate, 
as  the  bond  is  based  upon  a  valid  consideration  and  is.  not  contrary 
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to  public  policy  or  the  express  letter  of  the  law,  and  therefore  it  is 
a  good  common-law  bond.  Should  he  recover,  it  will  become  his 
duty  to  use  the  amount  recovered  in  payment  of  the  bona  fide  debts 
of  the  intestate,  and  in  performance  of  the  requirements  of  law. 

Wherefore  the  judgment  is  reversed  and  cause  remanded  for 
further  proceedings  consistent  with  this  opinion. 

/.  S.  Hurt,  for  appellant. 

M.  M.  Teager,  /.  M.  Nesbitt,  R.  Gudgell,  for  appellee. 


H.  F.  Thomas  v.  Commonwealth. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1—407.] 

Criminal  Law — Indictment 

An  indictment  for  grand  larceny  is  sufficient  which  charges  that 

"The  said feloniously  took  and  carried  away  one  buggy  of  th« 

value  of  $100  and  two  horses  of  the  value  of  $100  each,  the  personal 
property  of  James  S.  Long. 

Ownership  of  Property  Charged  to  Have  Been  Stolen. 

Where  the  ownership  of  stolen  property  is  charged  to  have  been  in 
a  named  person,  there  is  no  variance  when  the  proof  shows  such 
property  to  be  owned  by  said  person's  wife,  where  it  is  also  shown 
that  it  was  in  the  possession  and  under  the  control  of  the  husband 
as  agent  for  the  wife  at  the  time  it  was  stolen. 

APPEAL  FROM  McCRACKEN  CIRCUIT  COURT. 

November  11,  1880. 

Opinion  by  Judge  Hines: 

We  think  the  indictment  is  good.  The  charge  is  of  grand  larceny, 
and  the  specification  that  "the  said feloniously  took  and  car- 
ried away  one  buggy  of  the  value  of  $ioo  and  two  horses  of  the 
value  of  $ioo  each,  the  personal  property  of  Jas.  S.  Long,"  etc.  Mc- 
Bride  v.  Commonwealth,  13  Bush  337. 

The  proof  in  the  case  was  that  the  property  belonged  to  the  wife 
of  Jas.  S.  Long,  but  that  it  was  in  the  possession  and  under  the  con- 
trol of  the  husband  as  agent  for  the  wife  at  the  time  it  was  obtained 
by  appellant.  This,  we  think,  was  not  a  fatal  variance.  It  is  well 
established  that  where  one  holds,  property  for  another,  as  bailee, 
agent  or  in  any  other  capacity  the  property  may  be  laid  in  the  bailee 
or  in  the  true  owner.    Wharton  on  Criminal  Law  (10th  ed.),  Sec. 
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938;  2  Bishop  on  Criminal  Procedure  (3d  ed.),  Sees.  720,  721; 
Bishop  on  Criminal  Law,  Sec.  789;  Sec.  128,  Criminal  Code. 

Although  the  penalty  for  horse-stealing  is  confinement  in  the  peni- 
tentiary from  two  to  ten  years,  and  for  stealing  other  personal  prop- 
erty from  two  to  five  years,  horse-stealing  is  nevertheless  larceny, 
and  as  the  court  instructed  the  jury  that  the  penalty  for  stealing  the 
one  or  the  other  is  as  indicated,  the  instructions  were  not  prejudicial 
to  appellant.  Instruction  No.  4  conforms  to  the  law  as  stated  in  the 
second  paragraph  of  this  opinion. 

By  Acts  of  March  4,  1880,  Chaps.  360-361,  it  is  provided  that  this 
court  shall  not  reverse  in  criminal  cases  unless  the  errors  complained 
of  appear,  on  consideration  of  the  whole  case,  to  be  prejudicial  to 
the  substantial  rights  of  the  accused.  Substantial  justice  appears  to 
have  been  meted  out  in  this  case,  and  therefore  the  judgment  is 
affirmed. 

W.  G.  Bullitt,  for  appellant.    P.  W.  Hardin,  for  appellee. 


Trustees  of  Richmond  v.  Carlisle  D.  Walker. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 399.] 

Taxation  by  Town. 

Where  a  town  charter  authorizes  the  taxation  of  all  personal  prop- 
erty and  choses  in  action,  the  term  "cash  capital"  applies  to  money 
owing  and  on  interest  as  well  as  to  money  in  the  hands  of  the  person 
assessed. 

APPEAL  FROM  MADISON  CIRCUIT  COURT. 

November  11,  1880. 

Opinion  by  Judge  Hines  : 

The  conclusion  of  the  court  below  that  the  town  charter  authorizes 
the  taxation  of  all  personal  property  and  choses  in  action,  and  that 
the  term  "cash  capital"  applies  to  money  owing  and  on  interest  as 
well  as  to  money  in  the  hands  of  the  person  assessed,  we  think  is  un- 
questionably correct,  and  under  authority  of  Barret  &  Co.  v.  City  of 
Henderson,  4  Bush  255,  we  are  constrained  to  hold  that  the  time  of 
the  assessment  is  determined  by  the  general  law. 

Judgment  affirmed. 

T.  J.  Scott,  for  appellant.     Chenault  &  Bennett,  for  appellee. 
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S.  H.  Pearcy  v.  J.  W.  Heath. 


[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 407.] 

Landlord  and  Tenant. 

Where  the  term  of  a  lease  is  for  a  long  period  the  mere  fact  that 
the  lessee  may  terminate  it  sooner  does  not  make  him  a  tenant  at  will 
or  by  sufferance. 

APPEAL  FROM  PULASKI  CIRCUIT  COURT. 

November  12,  1S80. 

Opinion  by  Judge  Pryor  : 

Under  the  lease  the  appellant  held  for  an  indefinite  period,  and 
no  action  on  the  part  of  the  appellee  could  evict  him  without  his  con- 
sent. The  lease,  it  is  true,  might  be  cancelled  for  sufficient  reasons, 
or  subjected  to  the  payment  of  the  annual  rental,  but  the  right  to 
enter  on  the  part  of  the  appellee  could  not  be  exercised  without  the 
authority  of  the  appellant  or  that  of  the  chancellor.  This  action  of 
trespass  having  been  transferred  to  a  court  of  equity  by  consent  we 
should  treat  it  as  tried  by  a  jury,  and  would  affirm  the  judgment  but 
for  the  fact  that  the  entry  is  admitted  and  the  petition  dismissed  on 
the  ground  that  the  act  of  subletting  the  warehouse  was  a  forfeiture 
of  the  lease. 

The  judgment  could  not  have  gone  for  the  appellee  on  any  other 
hypothesis.  Sec.  2,  Art.  I,  Chap.  66,  General  Statutes,  does  not  ap- 
ply in  this  case.  The  term  is  for  longer  than  two  years,  and  the  mere 
fact  that  the  lessee  may  terminate  it  sooner  does  not  make  him  a 
tenant  at  will  or  by  sufferance.  He  consults  his  own  will  and  not 
that  of  his  landlord,  but  as  against  him  may  hold  it  as  long*  as  he 
pleases  unless  there  is  some  reason  for  canceling  it,  and  this  does 
not  appear  in  the  record. 

Judgment  reversed  and  cause  remanded  for  further  proceedings. 

Curd  &  Waddle,  for  appellant. 

Morrow  &  Newell,  for  appellee. 


Milton  Halsey  v.  Commonwealth. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 402.] 

Criminal  Law — Continuance  of  Trial. 

Where  a  continuance  Is  applied  for  by  a  defendant  in  a  criminal 
case  the  applicant  must  act  candidly  in  his  dealing  with  the  court, 
and  where  from  the  statements  in  such  an  application  there  is  a  doubt 
of  good  faith,  the  court  is  justified  in  refusing  the  application. 
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Instructions. 

Where  one  is  convicted  of  manslaughter  he  could  not  have  been 
prejudiced  by  even  an  erroneous  instruction  on  what  constitutes 
murder. 

APPEAL  FROM  CLARK  CIRCUIT  COURT. 
November  12, 1880. 

Opinion  by  Judge  Cofer  : 

There  does  not  appear  to  have  been  any  error  in  overruling  the 
motion  for  a  continuance.  There  was  not  sufficient  evidence  of  a 
probability  of  getting  the  witnesses  at  another  term.  In  his  affidavit 
the  appellant  said  the  letter  informing  him  that  Aleen  was  in  Coving- 
ton was  written  to  him,  but  when  inquired  of  by  the  court  whether 
he  could  produce  the  letter  he  answered  that  it  was  written  to  hia 
codefendant,  who  had  it  at  Lexington. 

This  was  calculated  to  create  a  suspicion  that  he  was  not  dealing 
candidly  with  the  court,  and  when  taken  in  connection  with  the  fact 
that  he  stated  in  the  last  affidavit  that  he  could  prove  by  Aleen  much 
more  than  he  had  stated  in  his  affidavit  at  a  previous  term  justified 
the  court  in  overruling  a  motion  for  a  continuance. 

We  have  not  been  able  to  see  the  opinion  rendered  on  Cash  Hal- 
sey's  appeal,  but  there  is  this  distinction  between  that  case  and  this : 
Cash  was  convicted  of  the  crime  of  murder,  and  the  jury  may  have 
supposed  that  the  instruction  was  intended  to  tell  them  that, the  fact 
that  there  was  a  mutual  combat  would  not  excuse  from  murder,  that 
is,  that  even  though, the  combat  may  have  produced  heat  of  blood  it 
would  not  reduce  the  grade  of  the  crime  to  manslaughter.  But  in 
this  case  the  accused  was  found  guilty  of  manslaughter,  and ,  there- 
fore he  could  not  have  been  prejudiced  by  that  part  of  the  instruc- 
tion complained  of. 

Judgment  affirmed. 

Nelson  &  Hathaway,  for  appellant.    P.  WK  Hardin,  for  appellee. 

[Cited,  McClurg  v.  Igleheart,  17  Ky.  L.  91*,  33  S.  W.  80.] 
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Ransom  &  Mary  Wade  v.  Commonwealth. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 408.] 

Criminal  Law — Murder. 

Where  the  record  on  appeal  In  a  murder  case  does  not  show  a  con- 
viction by  the  jury,  but  does  show  that  the  trial  court  pronounced 
judgment  of  guilty,  the  Court  of  Appeals  will  not  bo  far  indulge  the 
presumption  that  there  must  have  been  a  finding  by  the  jury,  as  will 
result  in  the  imprisonment  of  the  defendants  during  their  natural 
lives,  especially  where  the  clerk  reports  that  there  is  no  record  in  his 
office  showing  a  conviction  by  the  jury,  except  a  mere  memorandum 
on  the  back  of  the  indictment. 

APPEAL  FROM  FULTON  CIRCUIT  COURT. 

November  12,  1880. 

Opinion  by  Judge  Pryor  : 

Sec.  14,  Art.  4,  Chap.  29,  General  Statutes,  was  enacted  to  punish 
the  mother  for  concealing  the  birth  of  a  bastard  child  "so  that  it 
might  not  be  known  whether  it  was  born  alive  or  not,"  and  while  its 
enactment  does  not  prevent  an  indictment  for  murder,  it  was  passed 
evidently  for  the  purpose  of  relieving  juries  of  the  embarrassment 
and  this  jury  seemed  to  have  felt  in  the  consideration  of  this  case. 
The  pains  of  childbirth  causing  the  unfortunate  woman  to  become 
frantic  and  to  leave  her  bed  in  the  act  of  giving  birth  to  the  child 
may  have  caused  its  death,  and  the  action  of  the  brother  in  attempt- 
ing to  conceal  the  shame  and  disgrace  of  his  sister  were  facts  calcu- 
lated to  make  the  jury  hesitate  before  finding  a  verdict  of  guilty  on 
the  charge  of  murder. 

There  seems,  however,  to  be  no  verdict  in  this  case,  and  while  the 
court  will  presume  that  there  must  have  been  some  finding  on  the 
part  of  the  jury,  else  the  court  would  not  have  entered  the  judgment, 
still,  in  the  absence  of  any  record  showing  a  conviction  by  the  jury, 
and  when  the  clerk  returns  that  there  is  no  such  record  in  his  office, 
we  would  be  reluctant  to  enforce  this  judgment  upon  the  presump- 
tion indulged  in  on  behalf  of  the  judge  that  must  result  in  the  im- 
prisonment of  these  parties  during  their  natural  lives. 

The  clerk  responds  when  called  upon  to  supply  a  diminution  in 
the  record  that  it  is  complete  as  appears  from  the  proceedings  in  the 
court  of  which  he  is  clerk,  but  he  finds  a  memorandum  on  the  back 
of  the  indictment  showing  a  verdict ;  that  this  is  not  on  the  minute 
book,  or  on  the  regular  records  of  the  court,  and  such  being  the  case 
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this  record  fails  to  show  that  there  was  a  verdict  upon  which  the 
judgment  could  have  been  rendered.  Nor  ought  the  court  upon  the 
case  as  it  now  stands  enter  the  verdict  on  the  return  of  the  cause, 
but  should  grant  the  parties,  if  such  a  verdict  was  rendered,  a  new 
trial. 

Judgment  reversed  and  cause  remanded  for  further  proceedings. 

C.  L.  Randle,  for  appellants.    P.  JV.  Hardin,  for  appellee. 


Margaret  Hillis  v.  Josephine  Hillis,  et  al. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1—408.] 

Consideration  for  an  Agreement. 

Where  a  person  accepts  an  estate  devised  to  him  which  requires 
him  to  support  and  maintain  another  out  of  It,  such  person  is  entitled 
to  a  reasonable  support,  and  an  agreement  with  the  ancestor  by 
which  she  agrees  to  take  less  than  what  she  is  entitled  to  is  without 
consideration  and  cannot  be  insisted  upon  by  the  devisee. 

APPEAL  FROM  CUMBERLAND  CIRCUIT  COURT. 

November  13,  1880. 

Opinion  by  Judge  Pryor  : 

In  this  case  the  appellees  are  in  the  possession  of  an  estate  charged 
with  the  support  and  maintenance  of  the  appellant,  and  they  present 
as  a  defense  to  her  right  of  recovery  her  mere  promise  or  agreement 
in  writing  with  their  ancestor  to  take  less  than  she  is  entitled  to  re- 
ceive. 

The  agreement,  if  it  can  be  called  such,  is  without  consideration, 
and  if  there  was  a  consideration,  the  party  owning  the  estate  and 
who  accepts  it  under  a  devise  that  requires  him  to  support  and  main- 
tain another  out  of  it,  would  not  be  allowed  to  make  such  an  uncon- 
scionable bargain. 

The  judgment  is  reversed  and  cause  remanded  with  directions  to 
ascertain  a  reasonable  sum  for  the  support  and  maintenance  of  the 
appellant,  and  make  the  same  a  charge  upon  the  estate  devised,  the 
allowance  to  be  made  from  the  death  of  S.  W.  Hillis. 

Judgment  reversed  and  cause  remanded  for  further  proceedings 
consistent  with  this  opinion. 

Sandige  &  Allen,  for  appellant.    Lewis  McQuown,  for  appellees. 
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■  Newport  &  Dayton  St.  R.  Co.  z/.  City  of  Newport. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1—404.] 

City  Franchise — Injunction. 

Where  power  is  given  a  city  to  grant  a  franchise  to  a  street  car 
company  to  operate  a  line  of  horse  cars  on  flat  rails  in  the  streets  of 
the  city,  and  such  franchise  is  granted,  if  the  street  car  company  there- 
after, under  its  franchise,  attempts  to  relay  the  rails  and  replace 
them  by  other  kind  of  rails,  with  a  view  to  operate  steam  cars  on  such 
streets,  it  may  be  enjoined  from  doing  so. 

APPEAL  FROM  CAMPBELL  CIRCUIT  COURT. 

November  18,  1880. 

Opinion  by  Judge  Pryor  : 

The  charter  of  the  appellant  authorizes  the  construction  of  the 
street  railway  by  the  consent  of  the  city  council  of  Newport,  and  the 
terms  and  conditions  upon  which  this  consent  was  obtained  is  found 
in  the  ordinance  of  the  17th  of  September,  1870.    That  authorizes 
the  construction  of  the  railway  to  be  operated  with  horse  cars  upon 
a  flat  rail  track.    The  company  undertakes,  after  this  consent  by  the 
city,  to  reconstruct  the  track  or  relay  the  rails,  with  a  view  of  run- 
ning their  cars  with  other  than  horsepower  without  any  license  from 
the  city.    Their  charter  under  which  they  are  acting  leaves  the 
question  as  to  the  propriety  and  safety  of  a  change  in  the  motive 
power  by  which  its  cars  are  run  to  the  city.    When  the  company  at- 
tempted to  relay  the  track  with  the  avowed  purpose  of  using  steam 
power  we  see  no  reason  why  the  chancellor  should  not  interfere. 
The  object  of  the  injunction  was  to  prevent  the  change  upon  the 
idea,  doubtless,  that  the  public  convenience  and  safety  required  sucb 
steps  to  be  taken  by  the  city  authorities. 

The  chancellor,  upon  the  hearing  of  a  motion  made  to  dissolve 
the  injunction,  modified  it  as  originally  granted  and  entered  an  order, 
the  effect  of  which  was  "to  restrain  the  company  from  running  its 
cars  by  any  other  than  animal  power,"  and  the  objection  now  made  is 
that  no  such  relief  is  authorized  by  the  petition.  The  chancellor,  on 
the  hearing  of  the  motion  no  doubt  considered,  as  he  should  have 
done,  the  purpose  for  which  the  petition  was  filed  and  the  nature  of 
the  relief  required,  and  when  it  was  charged  in  the  pleading  of  the 
appellee  "that  appellant  was  making  the  change  in  the  track  with  a 
view  and  for  the  purpose  of  running  a  steam  car,"  he  not  only  had 
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the  power,  but  it  was  his  duty,  if  justified  by  the  facts,  to  confine  the 
operation  of  the  injunction  to  restraining  the  company  from  the  use 
of  steam  power,  and  that  he  has  done  by  the  order  already  referred 
to. 

The  fact  that  at  the  time  the  order  was  entered  the  company  was 
using  animal  power  instead  of  steam  did  not  authorize  the  company, 
after  the  order  had  been  made,  to  use  steam  power,  as  it  was  in  di- 
rect violation  of  the  order  made  by  the  chancellor.  The  statements 
of  the  petition  authorized  such  an  injunction  when  the  petition  was 
filed,  and  the  chancellor,  supposing  that  the  injunction  as  originally 
granted  would  embarrass  the  company  in  even  running  its  cars  with 
animal  power,  said  that  it  should  not  operate  so  as  to  prevent  the 
company  from  repairing  its  track;  and  as  the  sole  purpose  of  the 
appellee  was  to  prevent  the  use  of  steam  power  he  would  enter  an 
order  preventing  its  use.  This  was  clearly  within  the  range  of  the 
prayer  for  relief,  and  the  response  was  properly  adjudged  insuffi- 
cient. If  the  appellants  are  not  using  steam  power  the  motion  to 
punish  for  contempt  will  be  dismissed,  but  if  using  it  after  the  order 
was  entered  by  the  chancellor  it  was  in  violation  of  both  the  agree- 
ment made  with  the  city  and  the  order  of  injunction. 

Judgment  affirmed. 

/.  R.  Hallam,  for  appellant,    A.  T.  Root,  for  appellee. 


H.  A.  Meyer  v.  R.  N.  Miller,  Jr. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 411.] 

Agreement  to  Cancel  Lease. 

An  agreement  to  cancel  a  lease  does  not  release  the  tenant  and  his 
surety  from  liability  for  rent  already  accrued  thereunder. 

APPEAL  PROM  JEFFERSON  COURT  OF  COMMON  PLEAS. 

November  18,  1880. 

Opinion  by  Judge  Cofer  : 

There  is  no  brief  for  the  appellant  on  file,  and  although  the  case 
was  orally  argued  by  his  counsel  it  has  been  nearly  two  years  since 
that  argument  was  made,  and  it  has  passed  out  of  the  minds  of  the 
members  of  the  court. 

That  the  appellant  was  surety  for  his  brother,  and  as  such  bound 
for  the  rent,  is  not  only  apparent  on  the  face  of  the  writing,  but  is 
shown  by  both  the  pleadings  and  the  evidence.    The  agreement  by 


868  Kentucky  Opinions.  [November, 

which  the  lease  was  cancelled  did  not  release  the  appellant  from  lia- 
bility for  rent  already  accrued.  How  such  an  agreement  could  prej- 
udice him  is  not  made  apparent  by  anything  in  the  record. 

The  principal  enjoyed  the  use  of  the  leased  premises  for  the  period 
for  which  rent  is  sued  for ;  as  to  that  the  consideration  for  appellants 
undertaking  has  been  received,  and  no  reason  is  perceived  for  re- 
leasing him  from  that  part  of  his  undertaking.  The  judgment  as 
copied  into  the  transcript  is  for  $181.  This  is  certainly  not  more 
than  the  appellee  was  entitled  to,  and  the  judgment  is  affirmed. 

Lane  &  Harrison,  for  appellant. 

Clemmons  &  Willis,  for  appellee. 


John  S.  Isaacs,  et  al.,  v.  John  S.  Murphy,  et  au 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 409.] 

Statute  of  Limitations  as  to  Sureties. 

Sureties  on  a  bond  executed  in  the  course  of  a  judicial  proceeding 
are  released  by  the  statute  of  limitations  after  seven  years  from  the 
time  an  action  accrues  thereon. 

Parties  to  a  Suit  to  Recover  Money  Due  an  Intestate. 

Personal  representatives  alone  are  authorized  to  sue  for  and  re- 
cover money  due  an  intestate;  and  it  is  only  where  it  is  alleged  that 
there  is  no  executor  or  administrator  that  heirs  or  descendants  may 
sue  or  receive  such  money. 

APPEAL  FROM  LINCOLN  COURT  OF  COMMON  PLEAS. 

November  18,  1880. 

Opinion  by  Judge  Pryor  : 

These  causes  will  be  heard  together,  as  the  same  question  is  in- 
volved in  each.  The  bond  having  been  executed  in  the  course  of  a 
judicial  proceeding,  the  statute  of  seven  years  released  the  sureties 
as  was  heretofore  decided  by  this  court  on  a  former  appeal.  On  the 
return  of  the  cause  the  appellants  enedavored  to  avoid  the  effect  of 
the  statute  by  a  reply,  alleging  that  they  were  non-residents  of  the 
state,  some,  of  them  married  women  and  others  infants  at  the  time 
the  cause  of  action  accrued. 

They  also  alleged  that  they  were  in  ignorance  of.  their  rights,  and 
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this  fact  was  concealed  from  them  by  the  commissioners  whose 
sureties  are  now  the  appellees,  and  sought  to  be  made  liable.  The 
failure  of  the  commissioner  to  inform  the  appellants  of  the  action 
pending,  or  the  nature  of  their  rights,  cannot  be  regarded  as  fraudu- 
lent on  his  part,  or  such  a  concealment  of  facts  as  would  affect  his 
sureties.  At  the  death  of  Mrs.  Givens,  her  next  of  kin  or  those  en- 
titled to  represent  her  should  have  appeared  in  the  action,  and 
whether  infants,  feme  coverts  or  non-residents,  it  was  no  part  of 
the  duty  of  the  commissioner  to  make  them  parties  to  the  action,  or 
to  inform  them  of  their  right  to  money  or  property,  as  they  must  be 
presumed,  so  far  as  these  sureties  are  concerned,  to  have  possessed 
all  the  knowledge  necessary  to  enable  them  to  enforce  their  respect- 
ive claims. 

We  take  it  for  granted,  however,  that  a  demand  by  these  appel- 
lants of  the  commissioner  would  not  have  authorized  a  payment  of 
the  money,  or  effected  a  release  of  the  sureties,  in  an  action  by  the 
personal  representative  of  the  intestate,  Mrs.  Givens.  The  latter 
died  after  the  termination  of  the  action,  or  rather  after  the  land  had 
been  sold,  the  report  of  sale  confirmed  and  a  distribution  ordered. 
What  right,  then,  had  these  appellants  to  receive  the  money?  It  is 
not  alleged  that  they  or  any  of  them  are  the  administrators  of  the 
intestate,  and  we  regard  it  as  well  settled  that  the  personal  repre- 
sentative alone  could  have  received  the  money  in  such  a  case.  It  is 
not  alleged  that  there  was  no  executor  or  administrator,  nor  any 
reason  given  why  an  action  was  not  instituted,  except  the  fact  that 
these  appellants  were  non-residents  and  some  of  them  infants. 

The  married  women  and  their  husbands  could  have  brought  an 
action,  and  whether  the  infants  could  or  not,  it  is  plain  that  the  reply 
is  defective  when  in  the  ordinary  course  of  distribution  this  money 
must  have  passed  through  the  hands  of  the  administrator  before 
reaching  the  pockets  of  the  distributee.  It  may  be  that  this  money 
has  been  paid  to  her  representative,  and  this  court  has  no  right  to 
presume  to  the  contrary.  Subsec.  5,  Art.  6,  Chap.  71,  Gen.  Stat., 
provides  that  the  limitation  shall  not  apply  to  so  much  of  the  time 
elapsed  when  there  was  no  administrator,  etc.,  or  other  person  au- 
thorized to  sue. 

Now  why  could  not  an  executor  or  administrator  have  brought 
the  action  ?    The  response  may  be  that  none  qualified,  and  if  so  the 
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facts  must  appear  in  your  reply  to  make  it  a  good  one,  the  cause  of 
action,  if  appellants  have  any,  depending  upon  such  an  averment 

The  judgment  below  is  therefore  affirmed. 

W.  H.  Miller,  for  appellants.     T.  P.  Hill,  for  appellees. 


Wyatt  Pearce  v.  Board  of  Trustees  of  Town  of  Lancaster. 

[Abstract  Kentucky  Law  Reporter,  VoL  1 — 412.] 

Town  Charter — Power  to  Prevent  Nuisance. 

Where  a  town  charter  gives  it  power  to  cause  the  removal  of  nui- 
sances, and  under  such  power  the  town  trustees  enact  an  ordinance 
subjecting  to  a  fine  the  owner  of  any  unruly  or  dangerous  animal 
who  permits  it  to  run  at  large,  the  town  marshal  may  remove  dan- 
gerous animals  from  the  streets,  but  his  failure  to  do  so  cannot  be 
made  the  foundation  of  an  action  by  which  the  town  can  be  held  lia- 
ble for  damages. 

APPEAL  FROM  GARRARD  CIRCUIT  COURT. 

November  20,  1880. 

Opinion  by  Judge  Pryor  : 

The  trustees  of  the  town  of  Lancaster,  by  the  provision  of  the 
town  charter,  have  power  to  remove  or  cause  to  be  removed  any  nui- 
sance within  the  town,  and,  it  seems,  by  virtue  of  that  section  of  the 
act  of  incorporation,  enacted  an  ordinance  subjecting  to  a  fine  the 
owner  of  any  unruly  or  dangerous  animal  who  permits  it  to  go  at 
large  in  the  town.  Having  enacted  this  law  it  was  perhaps  the  duty 
of  the  town  marshal  to  have  removed  the  goats,  if  in  possession  of 
facts  sufficient  to  convict  them  of  being  vicious  and  unruly  animals, 
or  if  the  owner  knew  of  their  bad  habits  he  could  be  made  to  answer 
in  damages.  The  personal  knowledge  that  each  trustee  of  the  town 
may  have  had  of  the  bad  reputation  of  these  mischievous  animals 
imposed  no  greater  obligation  on  them  than  to  look  to  their  own 
personal  safety,  and  this  they  seem  to  have  done.  Having  enacted 
the  ordinance  they  had  performed  their  duty,  and  the  neglect,  if  any, 
by  the  officer  intrusted  with  the  duty  of  taking  charge  of  the  unruly 
animals,  cannot  be  made  the  foundation  of  an  action  by  which  the 
town  can  be  held  to  respond  in  damages.  It  is  the  duty  of  the  town 
authorities  to  keep  the  streets  in  repair  and  to  have  all  obstructions 
removed  that  impede  travel,  or  are  dangerous  to  those  passing.   The 
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appearance  of  these  goats  on  the  street  cannot,  as  is  argued  by  coun- 
sel, be  regarded  as  obstructing  travel,  and  while  their  mischievous 
pranks  seem  to  have  frightened  appellant's  horse,  resulting  in  great 
loss  to  him,  he  cannot  look  to  the  town  to  repair  the  injury.  It  is  not 
alleged  that  these  goats  were  the  property  of  the  corporation  or  that 
the  town  had  any  interest  in  them,  and  the  appellant  having  alleged 
the  adoption  by  the  city  of  an  ordinance  to  protect  private  property 
and  prevent  personal  injuries,  by  punishing  those  who  permit  unruly 
animals  to  go  at  large  within  the  town,  has  shown  that  the  town  leg- 
islature has  discharged  its  duty.  This  police  measure  is  all  that  is 
required  of  them,  and  others  must  be  looked  to  for  indemnity.  Pra- 
ther  v.  City  of  Lexington,  13  B.  Mon.  559. 

The  judgment  sustaining  the  demurrer  is  affirmed. 

Denny  &  Tomlinson,  for  appellant. 

Anderson  &  Herndon,  for  appellees. 


Henry  D.  McHenry  v.  Rome  Mill  Company. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1—413.] 

Mechanic's  Lien — Statement  Piled  to  Secure. 

A  mechanic  is  only  entitled  to  a  lien  for  work  in  constructing  a 
building  when  he  files  a  notice  of  his  lien  within  sixty  days  from  the 
time  such  labor  ceases  and  he  waive*  his  lien  by  failing  to  file  his 
notice  within  the  time  prescribed;  and  where,  after  he  ceases  to  work 
in  the  construction  of  a  mill,  but  engages  to  work  for  its  owners  on  a 
salary  in  running  the  mill,  a  statement  filed  by  him  seven  months 
after  the  construction  work  was  done  by  him  but  within  sixty  days 
from  the  time  he  ceased  work  in  running  the  mill  is  not  sufficient  to 
secure  him  any  lien. 

APPEAL  FROM  OHIO  CIRCUIT  COURT. 
November  20,  1880. 

Opinion  by  Judge  Hines: 

Appellant  and  appellee,  both  stockholders  in  the  Rome  Mill  Com- 
pany and  creditors  of  said  company,  assert  their  respective  demands 
and  claim  priority  in  the  distribution  of  the  assets  of  the  company. 
Appellant  claims  priority  by  virtue  of  an  attachment,  and  appellee 
under  the  mechanic's  lien  law.  The  sole  question  is :  Had  appellee 
a  mechanic's  lien  on  the  mill  property  at  the  date  of  the  levy  of  ap- 
pellant's attachment  in  August,  1878? 
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Section  6,  Chap.  70,  Gen.  Stat.,  provides  that  a  mechanic's  lien 
"shall  be  dissolved,  unless  the  claimant,  within  sixty  days  after  he 
ceases  to  labor  or  furnish  material,  files  in  the  office  of  the  clerk  of 
the  county  court  of  the  county  a  statement  of  the  amount  due  him, 
with  all  just  credits  and  set-offs  known  to  him,"  etc. 

Appellee  filed  his  claim  in  the  county  clerk's  office  on  the  2d  of 
September,  1878,  and  instituted  his  action  to  enforce  the  lien  on  the 
28th  of  October,  1878,  which  action  was  consolidated  with  that  of 
appellant.    The  account  filed  by  appellee  in  that  action  is  as  follows : 

"1878,  Rome  Mill  Company. 

To  J.  P.  Hunter,  Dr. 

To  work  on  mill,  244  days  at  $3.50 $854  00 

To  running  mill  seven  months  at  $50 350  00 

To  F.  Hunter,  to  four  months  running  mill  engine      80  00 


$1,284  a>" 

» 

Appellee  in  his  deposition  says  in  reference  to  this  matter: 
"As  to  my  account  filed  in  the  clerk's  office  244  days  was  for  mill- 
wright work  exclusive,  at  which  time  we  concluded  to  run  the  mill 
so  as  to  defray  expenses,  and  as  fast  as  we  could  get  the  material 
finish  the  mill.  At  that  time  I  went  to  work  for  the  company  for 
$50  a  month  as  miller,  millwright  and  superintendent  of  the  ma- 
chinery department,  with  the  understanding  that  we  would  finish 
the  mill  as  soon  as  we  could." 

It  also  appears  in  evidence  that  some  work  was  done  on  the  mill 
after  it  began  to  run,  and  that  a  portion  of  this  work  was  done  as 
late  as  August,  1878,  and  that  it  never  was  completed  as  originally 
designed.  The  exact  date  at  which  appellee  ceased  to  charge  for 
services  as  a  mechanic  and  began  to  charge  for  services  as  miller 
does  not  appear  further  than  as  shown  by  the  account  referred  to. 
This  account  shows  no  charge  for  services  as  mechanic  or  machinist 
later  than  seven  months  prior  to  the  2d  day  of  September,  1878,  al- 
though, as  we  have  seen,  some  little  work  was  done  during  the  time 
for  which  he  charges  for  services  as  miller. 

The  inquiry  then  is :  At  what  time  did  appellee  "cease  to  labor" 
as  a  mechanic  or  machinist  in  the  construction  of  the  mill.  It  appears 
to  us  that  appellee  has  answered  for  himself  that  he  so  ceased  to 
labor  seven  months  prior  to  the  filing  of  his  claim  in  the  county 
clerk's  office.    Claiming  to  come  within  the  mechanic's  lien  law,  it  is 
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incumbent  upon  him  to  show  that  fact,  but  as  we  have  seen  by  the 
extract  from  his  deposition  he  does  not  show  a  case  within  the  law, 
nor  does  his  petition  to  enforce  his  lien  show  such  a  case.  In  his  pe- 
tition he  alleges  that  within  sixty  days  "after  he  ceased  to  labor  for 
said  Rome  Mill  Company  he  filed  in  the  clerk's  office"  his  claim,  etc. 
But  it  is  not  alleged  that  this  was  done  within  sixty  days  after  he 
ceased  to  labor  in  the  construction,  erection  or  repair  of  the  mill. 

That  he  did  labor  for  the  company  up  to  within  sixty  days  of  filing 
his  claim  is  clearly  manifest,  but  his  claim  filed  with  his  petition 
shows  that  this  labor  for  which  he  charges  was  for  running  the  mill, 
and  not  for  its  construction.    His  petition  upon  its  face  shows  no 
right  to  recover.    It  is  not  enough  to  allege  that  he  did  labor  within 
the  sixty  days,  but  it  must  also  be  alleged  that  the  labor  was  of  that 
character  which  entitles  him  to  a  lien  under  Chap.  70  of  the  General 
Statutes.    But  it  may  be  conceded  that  this  was  simply  a  defective 
statement  of  a  cause  of  action  that  might  be  cured  by  tendering  an 
issue,  and  yet  he  cannot  recover,  as  far  as  the  enforcement  of  a  lien 
is  concerned,  because  his  exhibit  upon  which  he  declares  shows  that 
the  labor  for  which  he  would  be  entitled  to  a  lien  was  not  in  any  part 
performed  within  sixty  days  of  filing  his  claim.    That  the  mill  was 
not  completed  according  to  the  original  design,  and  that  appellee 
could  not  complete  it  because  the  company  did  not  furnish  the  mate- 
rial, does  not  alter  the  case.    The  right  to  a  lien  is  statutory  and  not 
by  a  contract.    We  need  not  decide  whether  appellee  would  have 
brought  himself  within  the  statute  if  he  had  charged  as  a  mechanic 
or  machinist  for  work  done  on  the  mill  during  the  seven  months  for 
which  he  charges  for  running  the  mill,  for  no  such  case  is  presented 
either  by  the  pleadings  or  by  the  evidence. 

Whatever  moral  claim  appellee  may  have  to  a  preference  it  ap- 
pears to  us  clear  that  under  the  law  his  claim  is  not  superior  to  that 
of  any  other  creditor  whose  debt  is  unsupported  by  attachment.  We 
are,  therefore,  of  the  opinion  that  the  court  erred  in  giving  prefer- 
ence to  the  appellee  over  appellant,  and  so  much  of  the  judgment  of 
the  court  below  as  gives  this  preference  is  reversed  and  cause  re- 
manded with  directions  for  further  proceedings  consistent  with  this 
opinion. 
McHenry  &  Hill,  for  appellant    Walker  &  Hubbard,  for  appellee. 
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Brown  &  O'Bryan  v.  James  M.  Ballard. 

[Abstract  Kentucky  Law  Reporter,  VoL  1 — til.] 

Sheriff's  Sale  and  Execution. 

When  a  sheriff  collects  money  on  an  execution  on  the  defendant's 
property,  he  has  no  right  to  appropriate  a  part  of  the  money  to  the 
payment  of  taxes  due  by  the  defendant,  leaving  plaintiff's  debt  unsat- 
isfied. No  levy  had  been  made  by  him  for  such  taxes;  besides,  it  ap- 
pears that  the  defendant  had  other  property  sufficient  to  satisfy  the 
taxes. 

APPEAL  FROM  MARION  COURT  OF  COMMON  PLEAS. 

November  20,  1880. 

Opinion  by  Judge  Pryor  : 

The  rule  in  the  case  should  have  been  made  absolute  and  the  sher- 
iff required  to  pay  the  money  over  to  the  appellant.  He  had  levied 
appellant's  execution  on  the  defendant's  property  and  exacted  from 
him  a  bond  of  indemnity.  On  the  day  of  sale  he  appropriates  a  part 
of  the  proceeds  to  the  payment  of  the  taxes  due  by  the  defendant 
leaving  the  appellants'  debt  unsatisfied.  He  does  not  even  show 
any  authority  to  collect  the  taxes,  and  certainly  no  levy  had  been 
made  by  him.  Besides,  appellee's  own  statement  makes  it  appear 
that  the  defendant  had  other  property  amply  sufficient  to  satisfy  the 
taxes,  and  yet  he  required  a  bond  of  indemnity  and  then  appropri- 
ated the  money  to  taxes  due  a  former  sheriff.  He  should  have  made 
the  taxes,  if  he  had  any  such  authority,  out  of  the  other  property. 

Judgment  reversed  and  cause  remanded  for  further  proceedings. 

Russell  &  Arritt,  S.  A.  Russell,  for  appellants. 

Rountree  &  Lisle,  for  appellee. 


William  Howell,  et  al.,  v.  James  V.  Smith,  et  al. 
[Abstract  Kentucky  Law  Reporter,  Vol.  1—415.] 


Conveyances  to  Defeat  Creditors. 

A  father  must  be  just  before  he  is  generous,  and  he  has  no  right  to 
make  gifts  to  his  children  at  the  expense  of  his  creditora  A  convey- 
ance made  to  a  son  for  a  nominal  consideration,  the  father  retaining 
control  of  the  estate  conveyed,  will  be  set  aside  and  made  subject  to 
the  father's  debts  existing  at  the  time  of  such  conveyance. 
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Validity  of  Bonds  for  Sale  of  Real  Estate. 

Bonds  for  the  conveyance  of  real  estate,  where  their  validity  in  a 
&  court  of  law  has  been  tested  in  a  trial  before  a  jury  under  a  plea 
of  non  est  factum  and  found  executed,  are  valid  as  between  the  par- 
ties to  them,  and  the  Court  of  Appeals  will  not  reverse  on  that  issue 
unless  the  evidence  and  instructions  upon  which  the  verdict  was 
based  are  clearly  insufficient  and  erroneous. 


APPEAL  FROM  LARUE  CIRCUIT  COURT. 
November  20,  1880. 

Opinion  by  Judge  Pryor  : 

The  validity  of  the  bonds  under  which  the  appellees,  the  heirs  of 
Samuel  Smith,  claim  title  to  the  land  in  controversy  cannot  be  ques- 
tioned in  this  court.  An  issue  out  of  chancery  on  the  plea  of  non  est 
factum  was  made,  and  the  verdict  of  a  jury  had,  resulting  in  estab- 
lishing the  fact  that  the  bonds  were  signed  by  Samuel  Smith.  There 
is  no  bill  of  exceptions  presenting  the  history  of  that  trial,  and  how- 
ever uncertain  the  fact  of  the  execution  of  the  bonds  by  Samuel 
Smith  may  be  on  the  facts  found  in  the  record,  we  cannot  reverse 
the  judgment  of  the  court  below  on  that  issue. 

We  have  the  verdict  of  the  jury  and  the  judgment  of  the  court 
upon  it,  and,  while  there  may  have  been  no  other  evidence  than  that 
now  in  the  record  on  the  issue  raised,  this  court  will  not  disturb  the 
finding  unless  the  evidence  and  instructions  upon  which  the  verdict 
was  based  is  identified  as  in  ordinary  trials  by  court  and  jury  of  is- 
sues of  fact. 

Waiving,  therefore,  any  other  consideration  of  that  question,  we 
will  proceed  to  inquire  as  to  the  validity  of  those  bonds  so  far  as  they 
affect  the  claims  of  the  appellants  as  creditors  of  Samuel  Smith,  it 
being  alleged  in  the  petition  that  the  bonds  were  executed  with  the 
fraudulent  purpose  of  evading  the  payment  of  their  debt.  The  ac- 
tion of  Uptigrove's  heirs  was  instituted  in  the  year  1845  to  recover 
certain  lands,  and  the  rents  Samuel  Smith  had  wrongfully  acquired 
in  the  management  of  Uptigrove's  estate,  he  being  the  administrator. 
The  action  instituted  in  1845  was  not  terminated  until  the  year  i860, 
when  a  judgment  was  rendered  against  Samuel  Smith  for  the  sum 
of  $3,750.  Samuel  Smith  was  the  owner,  at  the  institution  of  the 
action  in  1845  by  Uptigrove's  heirs,  of  considerable  estate  in  lands 
and  personalty  and  amply  able  to  pay  all  his  liabilities.    He  died  after 
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the  institution  of  the  present  action  and  his  estate  turns  out  to  be 
insolvent. 

During  the  progress  of  the  litigation  by  Uptigrove's  heirs,  from 
the  year  1845  to  ^e  vear  i860,  he  sold  his  lands  to  his  children  and 
executed  to  them  bonds  for  title,  reference  to  which  has  already  been 
made.    The  bond  to  James  V.  Smith  (a  son)  was  executed  on  the 
10th  of  March,  1845,  at  a  ^me  when  no  liability  existed  and  when  no 
fraudulent  motive  could  have  induced  its  execution.    It  also  appears 
from  the  proof  that  the  purchase-money  was  paid.  In  March,  1856, 
ten  years  after  the  institution  of  the  action  and  when  the  ancestor  of 
these  appellees  must  have  seen  that  a  judgment  against  him  was  in- 
evitable, he  executed  to  his  son,  Warden  Smith,  a  bond  for  his  home 
farm  containing  four  hundred  acres  for  the  nominal  sum  of  $250, 
and  the  agreement  that  his  son  was  to  take  care  of  him  and  his  wife, 
cultivate  the  land  and  give  to  the  father  half  the  profit.    The  liability 
of  the  vendor  (the  father)  to  pay  these  rents  up  to  that  date,  and  so 
long  as  he  held  the  land  of  the  appellants,  or  their  assignees,  had  ac- 
crued, and  to  permit  such  a  sale,  even  if  made  in  good  faith,  to  avoid 
the  payment  of  liabilities  existing  at  the  time,  would  be  to  encourage 
fraud  for  the  purpose  of  defeating  the  claims  of  creditors.    The  son, 
Warden,  had  no  estate,  was  himself  insolvent,  and  yet  under  the 
agreement  made  at  a  time  when  the  liability  existed  and  with  the 
certainty  of  its  increasing  to  a  much  larger  sum,  at  the  death  of  his 
father,  he  is  found  in  possession  of  the  home  farm  worth  three  or 
four  thousand  dollars  and  his  creditors  denied  any  relief. 

It  matters  not  that  the  estate  of  his  father  would  at  the  date  of  the 
bond,  if  sold,  have  been  sufficient  to  pay  all  his  debts.  The  debtor 
must  be  just  before  he  is  generous,  and  he  had  no  right  to  make  a 
gift  to  his  son  at  the  expense  of  creditors.  The  father  and  son  lived 
together,  the  latter  with  the  bond  in  his  pocket,  the  father  using  the 
land  and  paying  the  taxes  as  well  as  assessing  it  all  the  while ;  and 
still  when  he  died  the  son  asserts  his  ownership  and  claims  that  the 
father  was  a  pensioner  on  his  bounty.  Such  a  consideration,  even 
when  established,  should*  not  prevail  against  existing  creditors.  The 
father  in  fact  owned,  enjoyed  and  used  the  farm  as  he  always  had 
done,  the  son  performing  no  more  labor  than  prior  to  the  execution 
of  the  bond.  It  was  the  father  in  fact  supporting  the  son,  and  not  the 
son  the  father.  The  land  should  have  been  subjected  to  the  payment 
of  the  debt.  Trimble  v.  Ratcliffe,  9  B.  Mon.  511 ;  Dohoney  v.  Doho- 
ney,  7  Bush  217 ;  Hawkins  v.  MoMtt,  10  B.  Mon.  81.    Certainly  one- 
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half  of  the  personalty  left  on  the  place  by  Samuel  Smith  at  his  death 
was  a  sufficient  compensation  for  any  services  rendered  by  Warden 
in  addition  with  his  own  support. 

As  to  the  bond  to  Sarah  Smith,  the  evidence  conduces  to  show  the 
payment  of  the  consideration  and  that  it  was  a  bona  fide  transaction, 
and  so  of  the  bond  to  Beall  and  wife. 

This  judgment  is,  therefore,  affirmed  as  to  all  the  appellees  except 
Warden  Smith.  As  to  him  the  judgment  is  reversed  with  directions 
to  subject  the  land  to  the  payment  of  the  debt.  Affirmed  on  cross- 
appeal.  The  appeal  of  Mrs.  Conn  is  dismissed,  being  barred  by 
limitation. 

Judge  Cofer  not  sitting. 

W m.  Howell,  for  appellants. 

Read  &  Twyman,  W.  H.  Chelf,  W.  P.  D.  Bush,  for  appellees. 


J.  F.  Montgomery,  et  al.,  v.  Kirwan  &  Henry,  et  al. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 409.] 

Delay  in  Filing  Answer. 

Where  eighteen  months  elapsed  between  the  time  when  process  was 
served  on  a  cross-petition  before  an  offer  to  file  an  answer  to  it  is 
made,  and  no  reason  is  given  for  such  delay,  the  Court  of  Appeals 
cannot  decide  that  there  was  an  abuse  of  discretion  in  refusing  to 
allow  it  to  be  filed. 

APPEAL  FROM  LOUISVILLE  CHANCERY  COURT. 

November  20,  1880. 

Opinion  by  Judge  Cofer  : 

Eighteen  months  elapsed  between  the  service  of  process  on  Mulli- 
gan's cross-petition  on  Mrs.  Montgomery  and  her  husband  before 
there  was  an  offer  to  file  an  jmswer  to  it.  No  reason  was  offered  for 
the  delay,  and  this  court  cannot  decide  that  there  was  an  abuse  of 
discretion  in  refusing  to  allow  it  to  be  filed. 

That  answer  and  cross-petition,  being  unanswered,  established  the 
fact  that  there  was  a  balance  due  to  Mulligan  equal  to  the  sum  for 
which  judgment  was  rendered,  and  the  only  question  remaining  is 
whether  there  was  error  in  directing  the  property  to  be  rented  to 
raise  a  sum  sufficient  to  pay  the  balance  due  to  Mulligan  for  his  work 
and  material. 
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If  it  be  conceded  that  Montgomery  had  no  power  to  encumber  his 
wife's  property,  about  which  we  express  no  opinion,  the  chancellor 
had  power  under  the  statute  to  permit  the  builder  to  remove  the 
building ;  and  as  a  large  part  of  the  contract  price  had  been  paid,  and 
the  rent  would  discharge  the  lien  in  a  short  time,  the  appellants  were 
not  prejudiced  by  the  order  to  rent  being  made  instead  of  an  order 
to  permit  the  building  to  be  removed. 

Wherefore  the  judgment  is  affirmed. 

P.  B.  Muir,  for  appellants.    Russell  &  Helm,  for  appellees. 


Cumberland  &  Ohio  Railroad  Company,  et  al.,  v.  W.  B. 

Harrison,  et  al. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1—411.] 

Debts  of  a  Dissolved  Corporation. 

The  dissolution  of  a  railroad  corporation  does  not  relieve  it  from 
the  payment  of  its  debts,  but  a  corporation  succeeding  to  the  owner- 
ship of  such  debtor  may  be  made  to  give  up  enough  of  such  assets  to 
satisfy  such  debts. 

APPEAL  FROM  MARION  CIRCUIT  COURT. 
November  20,  1880. 

Opinion  by  Judge  Pryor  : 

The  dissolution  of  the  corporation  known  as  the  Cumberland  4 
Ohio  R.  Co.  did  not  relieve  it  from  the  payment  of  its  debts,  and 
after  the  line  of  its  road  had  been  severed  and  two  distinct  corpora- 
tions created,  claiming  to  own  the  property  rights  of  the  old  corpo- 
ration, it  was  proper  to  permit  the  southern  division  of  the  road  to 
defend  the  action,  as  the  property  attached  seems  to  have  been 
claimed  by  them.  If  no  interest  exists  on  the  part  of  the  southern 
division  it  has  no  rights  to  be  determined  in  this  case.  The  notice 
of  the  employment  and  the  writing  embracing  all  its  terms  is  admit- 
ted by  both  the  appellants  and  the  appellees ;  that  they  performed  the 
services  and  complied  with  their  undertaking  in  every  particular  is 
clearly  established,  and  if  bonds  were  not  issued  subsequent  to  the 
employment  of  the  appellees  as  attorneys  it  was  the  fault  of  the  ap- 
pellants, and  not  that  of  the  appellees.  The  only  question  really  to 
be  considered  in  this  case  is  whether  this  contract  between  the  corpo- 
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ration  and  the  attorneys  was  or  not  champertous  ?    If  so,  no  recovery 
can  be  had. 

The  effect  of  the  injunction  and  object  of  the  litigation  was  to  re- 
strain the  county  court  of  Washington  county  from  issuing  any  more 
bonds  on  the  subscription  made  to  the  capital  stock  of  the  corpora- 
tion by  Washington  county.    If  the  contract  is  to  be  construed  so  as 
to  give  to  the  attorneys  in  payment  of  their  services  the  bonds  of  the 
county,  to  be  thereafter  issued  in  the  event  the  subscription  is  held 
valid,  it  must  be  regarded  as  champertous  and  void.   But  are  these 
the  terms  of  the  contract,  and  is  this  court  compelled  by  re^on  of  its 
letter  and  spirit  to  hold  the  agreement  void?    That  these  attorneys 
were  faithful  and  capable  in  the  discharge  of  the  trusts  confided  to 
them  is  conceded.    That  they  accomplished  the  purpose  in  view  caus- 
ing* their  employment  is  established  clearly,  and  such  a  construction 
of  the  writing  should  not  be  indulged  in  as  will  deprive  them  of  all 
compensation  for  their  services,  if  susceptible  of  a  different  legiti- 
mate interpretation. 

This  record  shows  that  the  company  had  been  investing  the  pro- 
ceeds of  bonds  already  issued  in  equipments  for  the  road,  and  is  one 
of  the  complaints  made  by  the  appellees.    That  bonds  have  been  is- 
sued and  placed  in  possession  of  the  company  is  admitted,  and  why 
by  the  terms  of  the  agreement  these  appellees  could  not  look  to  these 
bonds  for  payment,  as  well  as  any  other  bonds  that  might  thereafter 
be  issued,  we  cannot  well  see.    Bonds  had  been  issued  based  on  a 
subscription  so  far  as  then  appeared  was  legitimate  and  proper. 
These  bonds  were  in  the  hands  of  the  company,  or  at  least  this  court 
will  not  presume  that  they  were  all  disposed  of  and  placed  beyond 
the  reach  of  the  company  with  a  knowledge  of  that  fact  on  the  part 
of  the  appellees,  and  on  this  state  of  fact  the  contract  may  as  well  be 
construed  with  reference  to  the  bonds  already  issued  as  to  those  the 
subject  of  litigation. 

The  contract  as  made  is  not  of  itself  champertous.  The  appellees 
were  to  take  Washington  county  bonds  at  par,  and  while  the  appel- 
lees in  an  amended  petition  go  further  in  their  statements  than  the 
contract  itself,  as  to  how  they  are  to  be  paid,  the  court  will  neverthe- 
less construe  the  contract  as  it  is  proven  to  exist,  particularly  when 
no  champerty  Is  pleaded  or  proven  except  the  admission  that  is 
claimed  was  made  in  an  amended  petition  filed  by  the  appellees.  It 
is  true  the  result  of  the  litigation,  if  favorable  to  the  county  court 
would  have  rendered  all  the  bonds  a  nullity  that  had  been  previously 
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issued  and  in  the  hands  of  the  corporation ;  but  this  incidental  effect 
on  bonds  already  issued  that  were  not  in  fact  in  controversy  will 
not  justify  the  conclusion  that  their  validity  constituted  a  part  of  the 
litigation,  and  these  parties,  in  agreeing  to  accept  them,  had  made  a 
champertous  bargain. 

While  it  is  doubtful  whether  or  not  the  appellees  could  have  com- 
pelled the  company  to  have  paid  them  in  bonds  in  the  event  it  had 
tendered  the  money  in  lieu  thereof,  still,  it  cannot  be  questioned  but 
that  the  corporation  prior  to  the  institution  of  this  action  could  have 
tendered  the  bonds  previously  issued  to  them  by  the  Washington 
County  Court  and  compelled  the  appellees  to  accept  them,  and  the 
mere  fact  that  title  to  property  already  acquired  may  be  or  will  be 
affected  by  a  litigation  should  not  be  construed  as  involved  in  the 
result  with  a  view  of  making  a  contract  void,  where  the  parties  en- 
tered into  it  in  good  faith  and  with  no  view  to  violate  the  law.    None 
of  the  parties  regarded  the  contract  as  champertous,  and  while  this 
may  afford  no  argument  for  enforcing  it,  still  it  does  affect  the  ques- 
tion when  the  court  is  invited  to  leave  the  contract  unnoticed  and 
construe  its  terms  by  an  admission  in  the  pleading.    There  was  no 
instruction  on  this  branch  of  the  case  below,  and  none  asked  or  ques- 
tion raised  until  it  reached  this  court,  and  while  the  admission  in  the 
attempted  pleading  is  an  attempted  construction  of  the  contract  this 
court  is  not  disposed  to  follow  it  for  the  purpose  of  determining  an 
issue  that  was  not  raised  below.    The  appellees  were  only  allowed 
the  value  of  the  bonds  agreed  to  be  received,  and  we  see  no  reason 
for  disturbing  the  judgment,  and  the  case  is  therefore  affirmed. 

Russell  &  Arritt,  Russell  &  Houston,  for  appellants. 

W.  B.  Harrison,  W .  J.  Lisle,  William  Lindsay,  R.  H.  Rountree, 
for  appellees. 


B.  H.  Duncan,  Trustee,  et  al.,  v.  Henry  Duncan. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 409.] 

Record  on  Appeal. 

When,  letters  are  introduced  as  evidence,  and  the  record  on  appeal 
only  discloses  a  part  of  such  letters  and  portions  of  each,  the  Court 
of  Appeals  will  presume  that  as  the  whole  of  such  letters  was  before 
the  trial  court  they  authorized  the  judgment  rendered. 
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Judgement  Must  Follow  Petition. 

"Where  in  a  suit  it  is  prayed  that  the  defendant  be  directed  and  re- 
quired to  give  a  list  of  personal  property  received  by  him  as  a  trustee, 
and  who  then  has  it,  there  could  not  legally  be  a  judgment  against 
the  trustee  either  for  such  property  or  its  value,  as  no  foundation  is 
laid  for  any  such  relief. 

APPEAL  FROM  LOUISVILLE  CHANCERY  COURT. 

November  20,  1880. 

Opinion  by  Judge  Cofer  : 

The  material  evidence  relating  to  the  alleged  gift  of  the  "Figg 

Money"  and  the  gold  watch  is  contained  in  the  letters  of  Garnett 

Duncan  and  the  appellee.    Only  portions  of  these  letters  have  been 

copied  into  the  transcript.    The  additional  schedule  directs  the  clerk 

to  copy  "from  the  original  exhibits  in  the  case  such  parts  as  are 

marked  in  blue  which  are  not  already  included  in  the  transcript,"  etc. 

Counsel  for  the  appellee  cites  Huffaker  v.  National  Bank  of  Mon- 

ticello,  13  Bush  644,  and  insists  that  as  the  whole  of  each  letter  has 

not  been  copied  this  court  must  presume  that  as  the  whole  was  before 

the  court  below  they  authorized  the  judgment  rendered  by  that  court, 

and  in  this  we  think  he  is  right.    The  letters  were  filed  with  and  as 

part  of  the  depositions  and  each  party  had  a  right  to  read  and  have 

considered  as  evidence  every  part  of  each  and  all  that  bore  in  any 

way  on  the  question  at  issue,  and  the  whole  of  each  should  have  been 

copied. 

We  perceive  no  error  in  the  rulings  of  the  court  upon  the  excep- 
tions to  the  report  of  the  master.  This  was  not  a  suit  for.  the  general 
settlement  of  the  accounts  of  the  appellee  as  executor  of  the  will  of 
Garnett  Duncan.  It  was  a  suit  to  recover  certain  specific  sums  of 
money  and  certain  property  alleged  to  belong  to  the  residuary  lega- 
tees, and  to  be  in  the  possession  of  the  appellee. 

The  exceptions  to  the  allowance  of  $100  to  Gibson  &  Gibson,  and 
to  the  failure  of  the  commissioner  to  charge  the  appellee  with  $1,559, 
and  the  interest  thereon  at  10  per  cent,  from  the  time  he  commenced 
loaning  it,  were  sustained.  The  commission  retained  on  the  1400 
pounds  transmitted  to  the  appellee  by  the  English  executor  was  not 
sued  for. 

The  letters,  or  those  parts  of  them  which  are  copied  into  the  depo- 
sition of  Blanton  Duncan,  show  that  the  amount  in  appellee's  hands 
as  early  as  1871  were  accounted  for  during  the  life  of  Garnett  Dun- 

56 
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can  to  his  satisfaction.  The  4  per  cent,  extra  interest  Henderson 
agreed  to  pay  was  a  part  of  the  Figg  money  and  must  go  with  it 

The  articles  of  personal  property,  except  one  or  two,  seem  to  have 
been  surrendered.  The  harmonica  appears  to  have  been  delivered 
to  Mrs.  Martin  by  direction  of  the  testator,  and  whether  as  a  gift  or 
not  the  appellee  is  not  responsible  for  it.  Moreover,  we  do  not  find 
that  any  foundation  was  laid  in  the  petition  to  recover  it,  or  any 
other  article  of  personalty  or  its  value. 

The  only  reference  made  to  personal  property  is  in  the  amended 
petition  filed  February  19,  1876,  in  which  it  is  alleged  "that  defend- 
ant received  some  ^ears  ago  furniture  and  other  property  of  Garnett 
Duncan,  a  part  of  which  defendant  has  been  and  is  using  and  will 
still  continue  to  use  with  the  consent  of  plaintiffs.  Plaintiffs  pray 
that  the  defendant  may  be  directed  and  required  to  give  a  list  of  that 
property,  and  who  has  it,  so  that  plaintiffs  may  be  apprised  with  cer- 
titude as  to  what  articles  the  trustee  must  account  for."  This  did 
not  authorize  a  judgment  against  the  appellee  either  for  the  recovery 
of  any  specific  article  or  its  value. 

We  are  therefore  of  the  opinion  that  the  judgment  must  be 
affirmed. 

B.  H.  Duncan,  for  appellants.    C.  Gibson,  for  appellee. 


John  H.  Brand  &  Co.  v.  David  Ruhl. 
[Abstract  Kentucky  Law  Reporter,  Vol.  1—417.] 

■ 

Record  on  Appeal — Presumptions. 

When  the  record  on  appeal  does  not  disclose  how  a  trial  court  ruled 
on  a  question  of  law,  the  Court  of  Appeals  will  presume  the  ruling 
to  be  correct,  and  when  it  is  not  shown  what  ruling,  if  any,  was  made 
on  a  warranty  set  up  as  a  counterclaim  by  the  defendant,  the  court 
will  presume  that  the  plaintiff  was  liable  on  his  warranty,  and  that 
the  court  deducted  as  damages  what  it  thought  were  recoverable. 

Measure  of  Recovery  on  a  Warranty. 

The  proper  measure  of  a  recovery  on  a  warranty  on  wagons  sold 
is  the  difference  between  what  the  wagons  were  worth  at  the  time  of 
delivery  and  what  they  would  have  been  worth  if  they  had  been  such 
as  they  were  warranted  to  be. 

APPEAL  FROM  JEFFERSON  COURT  OF  COMMON  PLEAS. 

November  20,  1880. 
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Opinion  by  Judge  Cofer  : 

Conceding,  as  we  are  inclined  to  do,  that  counsel  state  the  law  cor- 
rectly in  regard  to  the  warranty  of  the  wagons,  the  result  must  be  the 
same.    Some  of  the  items  of  appellee's  account  were  denied  and  oth- 
ers were  not,  and  as  to  some  of  those  that  were  denied  the  evidence 
was  conflicting.    It  is,  therefore,  impossible  for  this  court  to  know 
how  much  of  that  account  the  court  below  found  to  be  correct.  Sup- 
pose h$  found  in  favor  of  the  appellee  not  only  the  items  not  denied, 
but  also  that  were  denied,  and  as  to  which  the  evidence  was  conflict- 
ing; this  would  have  entitled  the  appellee  to  judgment  for  a  larger 
sum  than  that  for  which  judgment  was  rendered,  and  as  there  is 
nothing  in  the  record  to  show  what  the  court  ruled  upon  the  ques- 
tion of  warranty,  how  can  this  court  know  that  the  court  did  not  find 
something  for  the  appellants  on  their  counterclaim  and  deduct  it 
from  the  amount  found  for  the  appellee  on  his  account,  and  in  that 
way  arrived  at  $30  as  the  sum  for  which  the  appellee  was  entitled  to 
judgment. 

When  the  record  does  not  show  how  the  court  below  ruled  a  ques- 
tion of  law,  this  court  will  presume  it  was  correctly  ruled,  and  we 
must  therefore  presume  that  he  found  the  appellee  was  liable  on  the 
warranty,  and  allowed  such  damages  as  he  thought  were  recoverable 
thereon  and  deducted  it  from  the  amount  found  for  the  appellee  on 
his  account. 

We  do  not  overlook  the  fact  that  one  of  the  appellants  testified 
without  contradiction  that  from  the  time  appellee  refused  to  do  any 
more  work  upon  the  wagons  the  worthless  nature  of  his  work  had 
necessitated  repairs  that  had  cost  $105.45.  That  was  not  the  crite- 
rion of  the  recovery  on  the  warranty.  The  criterion  was  the  differ- 
ence between  what  the  wagons  were  worth  at  the  time  of  delivery 
and  what  they  would  have  been  worth  if  they  had  been  such  as  they 
were  warranted  to  be. 

We  cannot,  therefore,  disturb  the  finding  on  the  ground  that  the 

court  should  have  allowed  a  greater  sum  by  way  of  damages  than  the 

difference  between  what  he  was  authorized  to  find  for  the  appellee 

and  the  amount  for  which  judgment  was  rendered. 

Petition  overruled.  ♦ 

Simrall  &  Bodley,  for  appellant.   Rodman  &  Brown,  for  appellee. 
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S.  H.  Piles,  et  al.,  v.  Livingston  County  Court,  et  al. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 413.] 

Liability  of  Sureties  on  Sheriff's  Bond. 

A  mere  extension  of  time  to  a  sheriff  for  settlement  with  the  coun- 
ty does  not  release  his  sureties  on  his  official  bond. 

i 

APPEAL  FROM  LIVINGSTON  CIRCUIT  COURT. 

November  20,  1880. 

Opinion  by  Judge  Hines  : 

This  case  having  been  once  before  in  this  court  all  questions  as  to 
the  sufficiency  of  the  petition  are  res  adjudicata,  and  will  not  there* 
fore  be  considered. 

As  has  been  frequently  decided  by  this  court  a  mere  extension  of 
time  to  a  sheriff  for  settlement  with  the  county  court  does  not  re- 
lease his  sureties  on  his  official  bond.  Helm  v.  Commonwealth,  79 
Ky.  67. 

The  matters  set  up  in  the  amended  answer  by  way  of  set-off  or 
counterclaim  were  litigated  in  the  suit  of  Livingston  County  v.  Piles, 
et  al.,  and  as  that  judgment  stands  unreversed  it  is  conclusive  of 
everything  placed  in  issue  in  that  suit.  Davis,  et  al.,  v.  McCorkle, 
14  Bush  746. 

Judgment  affirmed. 

C.  Bennett,  J.  W.  Bush,  for  appellants. 

W.  D.  Greer,  for  appellees. 


Lewis  Eidson  v.  W.  F.  Taturn,  et  al. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 418.] 

Ruling  on  Demurrer — Continuance. 

Where  the  court  sustains  a  demurrer  to  an  answer  the  defendant 
is  entitled  to  leave  to  amend  it,  and  where  the  court  overrules  a  de- 
murrer to  his  answer,  and  during  the  same  term  on  motion  of  plain- 
tiff the  cause  is  submitted  over  the  defendant's  objection  and  judg- 
ment rendered  for  the  plaintiff,  such  a  proceeding  cannot  be  allowed, 
and  the  defendant  is  entitled  to  a  continuance,  for  if  the  demurrer 
to  his  answer  was  properly  overruled  the  cause  did  not  stand  for  trial 
at  that  term. 

APPEAL  FROM  OHIO  CIRCUIT  COURT. 
November  23,  1880. 
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Opinion  by  Judge  Hargis: 

The  court  overruled  the  demurrer  to  the  appellant's  answer  at  the 
first  term  after  the  institution  of  the  suit.  Subsequent  to  this  action 
of  the  court  and  during  the  same  term,  on  motion  of  appellee,  the 
cause  was  submitted,  and  judgment  rendered  in  his  favor,  notwith- 
standing the  answer  of  appellant  which  had  been  determined  by  the 
court  sufficient  in  law  as  a  defense. 

If  the  court  had  sustained  the  demurrer,  even  then  the  appellant 
would  have  been  entitled  to  leave  to  amend  his  answer.  But  the 
court,  after  deciding  that  appellant's  answer  contained  a  defense  to 
the  action,  against  his  objections  and  without  any  indication  that  the 
answer  was  sufficient,  submitted  the  cause  and  rendered  a  judgment 
against  him.  Thus  he  was  deprived  of  any  opportunity  to  amend,  and 
forced  into  a  trial  with  a  delusive  judgment  in  his  favor  upon  the  de- 
murrer, calculated  to  mislead  him  from  a  discovery  of  the  necessity 
of  amending  his  answer.  Such  a  proceeding  cannot  be  tolerated. 
He  was  entitled  to  a  continuance  of  the  cause,  as  it  did  not  stand  for 
trial  at  that  term,  if  the  demurrer  to  his  answer  was  properly  over- 
ruled. If  the  demurrer  should  have  been  sustained  he  was  entitled 
to  knowledge  of  that  fact  by  an  order  of  the  court,  and  to  an  oppor- 
tunity to  amend  his  pleadings,  after  the  court  by  its  ruling,  made 
manifest  the  necessity. 

The  judgment  is  for  the  sum  of  five  hundred  dollars,  with  interest 
at  the  rate  of  six  per  cent,  per  annum  from  the  24th  day  of  March, 
1877,  subject  to  a  credit  of  one  hundred  dollars  paid  June  1,  1878. 
The  petition  and  bond  between  appellant  and  appellee  show  beyond 
doubt  that  this  part  of  the  judgment  was  for  $100  too  much.  The 
note  sued  on  was  for  $400  instead  of  $500. 

Wherefore  the  judgment  is  reversed  and  cause  remanded  for  fur- 
ther proceedings  not  inconsistent  with  this  opinion. 

/.  E.  Fogle,  for  appellant.  Townsend  &  Massie,  for  appellees. 


James  M.  Shepherd,  et  al.,  v.  Polly  Sharp,  et  al. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1—418.] 

Tenant  by  the  Curtesy. 

A  tenant  by  the  curtesy  has  the  right  to  hold  the  land  until  his  death, 
and  the  manner  of  his  holding  cannot  affect  the  rights  of  his  chil- 
dren by  his  first  wife,  who  take  the  land  at  his  death. 
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Report  of  Commissioners  in  Partition. 

Where  the  wife  owns  an  interest  in  land,  and  the  commissioners 
in  partition  in  their  report  say  that  they ,  have  allotted  to  her  hat- 
hand  and  herself  a  certain  part  of  the  land,  no  title  is  conferred  on 
the  husband  to  (any  part  of  such  land  other  than  such  as  he  could 
assert  as  husband. 

APPEAL  FROM  ADAIR  CIRCUIT  COURT. 
November  23,  1880. 

Opinion  by  Judge  Pryor  : 

There  never  was  any  conveyance  made  of  the  land  in  controversy 
to  Job  Sharp.  He  was  tenant  by  the  curtesy  and  had  the  right  to 
hold  the  land  until  his  death,  and  the  manner  of  the  holding  cannot 
affect  the  rights  of  his  children  by  his  first  wife. 

The  commissioners  appointed  to  divide  the  land  between  the  heirs 
of  Hood  in  their  report  say  they  have  allotted  to  Sharp  and  wife  a 
certain  part  of  the  land.  This  did  not  confer  upon  Sharp  any  title 
other  than  such  as  he  could  assert  as  husband.  The  heirs,  it  seems, 
after  the  division  made  by  the  commissioners,  met  for  the  purpose  of 
executing  conveyances  or  to  pass  the  title  to  each  heir's  parcel  in  one 
deed. 

This  conveyance  purports  to  be  a  conveyance  between  the  heirs  of 
Jesse  Hood  for  the  purpose  of  completing  the  partition  made  by  the 
commissioner  and  of  perfecting  the  title.  The  conveyance  reads: 
"This  indenture  made  this  the  i8th  of  September,  1841,  by  and  be- 
tween the  heirs  of  Jesse  Hood,  deceased,  viz. :  Job  Sharp  and  Mar- 
garet, his  wife,  late  Margaret  Hood,  Patsey  Murray,  John  Hood, 
Joel  Hood,  etc."  The  deed  then  describes  the  parcel  allotted  to  each 
heir  and  says:  "They  (the  commissioners)  allotted  to  said  Job 
Sharp  and  Margaret,  his  wife,  containing  140  acres  and  bounded  ^s 
follows,"  etc.  After  describing  each  heir's  part,  the  deed  concludes: 
"Now  the  parties  to  this  deed  for  the  purpose  of  carrying  said  divi- 
sion and  allotment  into  effect  in  consideration  of  the  premises,  do 
hereby  sell,  transfer  and  convey  the  portions  allotted  to  each  of  said 
heirs  as  above  described  to  the  person  to  whom  said  portion  is  allot- 
ted in  said  report  to  them  and  their  heirs  forever." 

It  was  necessary  that  Job  Sharp  should  unite  with  his  wife  in  or- 
der to  pass  her  title  to  the  other  heirs,  and  when  they  sell  and  convey 
the  portions  allotted  to  each  of  said  heirs  as  above  described  to  the 
person  to  whom  said  portion  is  allotted,  they  did  not  include  or  mean 
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to  include  Job  Sharp  as  one  of  the  heirs.  They  convey  to  the  heirs, 
and  if  so,  Job  Sharp  not  being  an  heir,  acquired  no  title.  They  also 
conveyed  to  the  person  to  whom  said  portion  was  allotted,  using  the 
singular  noun,  and  of  course  it  applied  to  Mrs.  Sharp,  who  was  the 
heir,  and  not  her  husband. 

The  children  by  his  first  wife  are  the  owners  of  this  land  and  the 
court  should  have  so  adjudged.  If  their  ancestor,  Job  Sharp  has 
conveyed  to  them  other  lands  in  lieu  of  this  that  fact  does  not  appear 
in  the  record. 

Judgment  reversed  and  cause  remanded  for  further  proceedings. 
Whether  Mrs.  Smith  is  the  owner  of  the  entire  tract  to  the  exclusion 
of  Shepherd  is  not  a  question  before  us. 

/.  Rm  Robinson,  William  Stewart,  F.  R.  Winfrey,  for  appellant. 

T.  C.  Winfrey,  for  appellees. 


Mary  M.  Myers  v.  H.  Marcus,  et  al. 
[Abstract  Kentucky  Law  Reporter,  Vol.  1—416.] 

Lease  for  Years  a  Mere  Chattel. 

A  lease  .for  years  is  only  a  chattel,  and  although  In  the  wife's  name, 
not  being  expressly  stated  to  be  for  her  separate  use,  is  as  much  the 
property  of  the  husband  as  any  other  chattel  acquired  in  her  name. 

APPEAL  FROM  LOUISVILLE  CHANCERY  COURT. 

November  23,  1880. 

Opinion  by  Judge  Cofer  : 

A  lease  for  years  is  only  a  chattel  (see  Sec.  13,  Chap.  21,  Gen. 
Stat.;  Wilgus  v.  Commonwealth,  9  Bush  556),  and  although  in  the 
name  of  the  wife  (not  being  expressed  to  be  for  her  separate  use)  is 
as  much  the  property  of  the  husband  as  any  other  chattel  acquired  in 
her  name. 

The  leasehold  being  the  property  of  the  husband  the  improvements 
upon  it  are  his  also,  and  whether  the  judgment  be  right  or  not  it  does 
not  affect  her  property  rights,  and  as  she  alone  appeals,  it  must  be 
affirmed. 

Kohn  &  Barker,  for  appellant. 

F.  Hagan,  O.  A.  Weble,  Russell  &  Helm,  for  appellees. 
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J.  H.  McClymond's  Assignee  v.  James  P.  Gay. 

[Abstract  Kentucky  Law  Reporter,  VoL  1 — 425.] 

Discretion  of  Trial  Court  in  Setting  Aside  a  Judgment. 

When  the  trial  court  has  a  discretion  in  a  matter  of  practice  that 
discretion  will  not  be  interfered  with  unless  it  appears  to  have  been 
grossly  abused  to  the  prejudice  of  the  substantial  rights  of  the  party 
complaining. 

APPEAL  FROM  CLARK  CIRCUIT  COURT. 
November  23,  1880. 

Opinion  by  Judge  Hines  : 

It  is  assigned  for  error  that  the  court  set  aside  a  judgment  against 
the  appellee  in  order  to  permit  him  to  plead  his  bankruptcy.  It  is  in- 
sisted that  this  is  such  an  abuse  of  judicial  discretion  as  calls  for  revi- 
sion by  this  court.  Counsel  cite  us  to  no  case  where,  under  such  cir- 
cumstances, the  ruling  of  the  lower  court  has  been  revised,  but  they 
cite  cases  where  this  court  has  refused  to  reverse  because  the  lower 
court  refused  to  allow  amendments  pleading  the  statute  of  limitations. 
Counsel  likens  this  case  to  those  cited,  but  it  is  to  be  observed  that 
while  in  those  cases  this  court  says  there  was  no  abuse  of  discretion 
in  refusing  to  allow  the  defense  to  be  interposed,  it  is  not  said  that 
there  would  have  been  such  an  abuse  of  discretion  if  the  court  had 
permitted  it  to  be  put  in;  and  in  this  case  (in  analogy  with  those 
cited)  we  would  not  disturb  the  ruling  of  the  court  below  if  it  had 
refused  to  allow  the  judgment  to  be  set  aside  for  the  purpose  of  in- 
terposing a  plea  that  might  as  well  have  been  sooner  presented. 
Without  undertaking  to  lay  down,  by  this  decision,  a  rule  of  uni- 
versal application  it  is  enough  to  say  that  when  the  trial  courts  have 
a  discretion  in  matters  of  practice  that  discretion  will  not  be  inter- 
fered with  unless  it  appears  to  have  been  grossly  abused  to  the  prej- 
udice of  the  substantial  rights  of  the  complainant.  Such  does  not 
appear  to  be  the  case  here. 

Judgment  affirmed. 

IV.  M.  Beckner,  Geo.  B.  Nelson,  Chas.  Eginton,  for  appellant. 

Jas.  Flanagan,  Houston  &  Mulligan,  for  appellee. 
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Madison  McFarland,  et  al.,  v.  John  McFarland,  et  al. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1—422.] 

Conveyance  to  Defraud  Creditors— Evidence. 

In  a  suit  to  set  aside  a  deed  claimed  to  have  been  made  as  a  mort- 
gage to  defraud  the  creditors  of  the  grantor  or  mortgagor,  where  it 
is  shown  that  the  mortgagor  after  the  mortgage  is  executed  was  al- 
ways in  complete  control  of  it,  and  the  personal  property  included 
in  it  is  sold  by  him  at  pleasure,  and  the  property  is  left  with  the 
mortgagor,  who  assumes  as  the  agent  of  the  mortgagee  to  manage, 
use  and  sell  the  mortgaged  property  at  his  discretion,  it  is  strong  evi- 
dence of  fraud. 

APPEAL  FROM  RUSSELL  CIRCUIT  COURT. 

November  23,  1880. 

Opinion  by  Judge  Cofer  : 

That  Long  held  the  title  to  appellants'  land  as  mere  security  for 
money  lent  is  admitted  by  all  parties,  and  that  an  absolute  deed  is 
under  such  circumstances  treated  in  a  court  of  equity  as  a  mortgage 
does  not  admit  of  doubt.    As  it  is  not  claimed,  or  if  claimed  is  not 
shown,  that  Haynes  occupies  any  more  favorable  attitude  in  respect 
to  the  land  than  Long  occupied,  the  only  questions  we  need  to  con- 
sider are  whether  the  money  paid  to  Long  by  Haynes  was  his 
(Haynes)  money  or  was  the  money  of  Madison  McFarland,  and  if 
the  money  belonged  to  Haynes  whether  he  paid  it  to  Long  and  took 
a  bond  for  title  to  himself  with  the  intention  to  assist  McFarland  in 
delaying  his  creditors. 

McFarland  and  Haynes  both  testify  that  the  money  belonged  to 
Haynes.  Haynes  was  successfully  impeached  by  evidence  of  bad 
character,  and  his  testimony  is  inconsistent  with  his  answer,  and  on 
some  points  of  importance  he  is  contradicted  by  Madison  McFar- 
land, and  by  the  mortgage  executed  by  the  latter  to  him.  For  in- 
stance, he  says  in  his  answer  that  the  mortgage  was  given  to  secure 
money  advanced  to  McFarland,  and  he  testifies  that  the  mortgage 
was  given  to  secure  $1,040,  money  loaned  "simultaneously  with  the 
execution  of  the  mortgage,"  and  that  he  would  not  have  loaned  the 
money  without  being  secured.  The  mortgage  was  given  to  secure 
$867,  and  Madison  McFarland  swears  that  only  a  part  of  it  was  for 
money  loaned  at  the  time,  and  the  residue  was  for  pre-existing  debts. 
The  court  below  does  not  appear  to  have  passed  upon  the  validity 
of  this  mortgage,  but  it  was  put  in  issue  by  the  pleadings,  and  the 
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evidence  in  regard  to  it  may  be  properly  considered  as  bearing  upon 
the  question  of  fraudulent  collusion. 

So  far  as  the  testimony  of  Madison  McFarland  is  concerned  it  is 
vague,  inconsistent  and  unsatisfactory.  The  contract  between 
Haynes  and  Long  was  made  with  his  knowledge  and  consent,  and  he 
says  that  Haynes  agreed  to  let  him  retain  the  farm  as  his  tenant  as 
long  as  he  should  live.  Haynes,  his  brother-in-law,  had  previously 
purchased  some  of  his  land  sold  under  execution,  and  may  be  as- 
sumed to  have  known  that  McFarland  was  indebted  to  the  appellee, 
and  must  have  known  that  the  contract  he  was  making  with  Long 
would  obstruct  the  appellee  in  the  collection  of  his  debt,  and  in  our 
opinion  intended  that  it  should  do  so.  He  must  have  known  when 
sued  that  he  had  at  most  only  a  lien  for  any  money  he  may  have  ad- 
vanced to  Long,  but  in  his  answer  he  asserts  title  and  denies  that 
McFarland  has  any  interest  whatever  in  the  land.  This,  of  itself, 
furnishes  strong  evidence  that  he  was  co-operating  with  McFarland 
to  keep  the  land  beyond  the  reach  of  creditors. 

McFarland  nowhere  gives  an  intelligent  account  of  the  dealings 
between  Haynes  and  himself.  The  farm  and  the  personalty  seem  to 
have  been  as  completely  under  the  dominion  of  McFarland  as  if 
Haynes  had  no  interest  in  them.  McFarland  used  and  sold  the  stock 
embraced  in  the  mortgage  at  pleasure,  and  he  and  Haynes  both  tes- 
tify that  he  had  a  right  to  do  so.  It  is  true  they  say  he  did  so  as 
agent  for  Haynes.  But  that  the  property  is  left  with  the  mortgagor, 
who  is  constituted  the  agent  of  the  mortgagee  with  power  to  manage, 
use  and  sell  the  mortgaged  property  at  discretion,  is  strong  evi- 
dence of  fraud ;  and  the  same  may  be  said  of  the  agreement  proved 
by  Madison  McFarland  that  he  was  to  have  a  right  to  occupy  the 
farm  as  Haynes'  tenant  as  long  as  he  chose.  Haynes  was  nearly  al- 
ways absent,  and  no  single  act  of  ownership  or  control  over  land  or 
personalty,  except  the  act  of  renting  the  land,  is  proved.  The  evi- 
dence shows  that  McFarland  could  have  sold  the  land  to  Miller  for 
$3,000,  and  that  it  was  worth  more  than  that,  but  he  would  not  sell  it 
to  Miller  for  that  sum,  preferring  to  allow  Haynes  to  purchase  it  for 
$2,500,  for  the  reason,  no  doubt,  that  he  hoped  that  it  would  be  not 
only  thus  placed  beyond  the  reach  of  his  creditors,  but  he  might  con- 
tinue to  occupy  it  under  his  agreement  with  Haynes. 

We  are  therefore  of  the  opinion  that  McFarland  assented  to  the 
sale  to  Haynes  to  defraud  his  creditors,  and  that  Haynes  knew  the 
fact  and  willingly  became  a  party  to  the  transaction  in  order  to  aid 
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McFarland  in  carrying  out  his  design,  and  the  judgment  must  be 
affirmed. 

/.  F.  Montgomery,  William  Lindsay,  for  appellants. 

J.  E.  Hays,  for  appellees. 

[Cited,  Sheffield  v.  Day,  28  Ky.  L.  754,  90  S.  W.  545.] 


Samuel  Maddox  v.  Alexander  Ward,  £t  al. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 421.] 

Lien  Secured  by  Pledge. 

Where  the  owner  of  a  note  and  cattle,  being  indebted,  delivers 
the  same  to  his  creditor  as  a  pledge  to  secure  such  debt,  and  the  trans- 
action is  bona  fide  and  takes  place  prior  to  suit  filed  in  attachment 
against  said  pledgor,  the  lien  of  the  pledgee  is  prior  and  superior  to 
the  attachment  lien. 

APPEAL  FROM  SCOTT  COURT  OF  COMMON  PLEAS. 

November  23,  1880. 
» 
Opinion  by  Judge  Cofer  : 

The  evidence  shows  that  the  agreement  to  transfer  the  note  to 
Eckman  was  made  and  possession  obtained  by  the  appellees  before 
the  appellant's  suit  was  filed,  and  that  Lucas  and  Turner  were  in- 
formed of  the  agreement  to  turn  over  the  cattle  to  the  appellees,  and 
that  they  agreed  to  hold  them  as  their  bailees  also  before  the  suit 
was  commenced.  This  gave  the  appellees  a  lien  from  the  date  of  the 
completion  of  the  pledge  which,  being  prior  to  appellant's  attach- 
ment, gave  them  a  superior  equity. 

The  writing  addressed  to  Lucas  was  evidently  intended  to  carry 
out  the  agreement  between  Sudduth  and  the  appellees,  and  not  to 
place  the  cattle  and  note  in  the  hands  of  Alexander  Ward  as  agent 
for  Sudduth.  The  depositions  of  Ward  and  Sudduth  bear  upon 
their  face  the  impress  of  truth  and  candor,  and  in  our  opinion  there 
are  no  grounds  for  holding  the  transaction  to  be  fraudulent. 

The  evidence  does  not  show  that  the  appellees  have  security  in 
Illinois  sufficient  to  secure  the  indebtedness  of  Sudduth  to  them,  and 
we  do  not  discover  in  the  record  any  fact  which  would  authorize  the 
chancellor  to  refuse  to  adjudge  to  them  the  benefit  of  additional  se- 


892  Kentucky  Opinions.  [November, 

curity  fairly  secured  by  contract  prior  to  the  suing  out  of  appellant's 
attachment. 

Judgment  affirmed. 

J.  F.  Robinson,  A.  Duvall,  William  Lindsay,  for  appellant. 

Geo.  T.  Prewitt,  Jos.  E.  Cantrill,  for  appellees. 


Robert  Brashear  v.  Robert  A.  Moran„  et  al. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 417.] 

Estoppel  of  a  Married  Woman. 

Where  a  married  woman  owning  real  estate  sells  it,  her  husband 
joining  her  in  its  conveyance,  the  wife  agreeing  that  the  vendee  shall 
pay  a  debt  of  her  husband  as  a  part  of  the  consideration,  and  he 
either  pays  such  debt  or  obligates  himself  to  pay  it,  she  is  estopped 
to  set  up  a  claim  against  the  vendee  for  such  part  of  said  purchase- 
money.  A  married  woman  must  do  equity  before  she  is  entitled  to 
a  favorable  consideration  in  a  court  of  equity. 

APPEAL  PROM  MASON  CIRCUIT  COURT. 
November  23,  1880. 

Opinion  by  Judge  Hines  : 

Mrs.  Moran,  being  the  owner  in  her  own  right  of  a  tract  of  land, 
united  with  her  husband  in  selling  and  conveying  it  to  appellant, 
Robert  Brashear,  for  the  recited  consideration  of  $650.  At  the  time 
of  this  sale  and  conveyance  Mr.  Moran  was  indebted  to  Thomas 
Brashear  by  note  in  the  sum  of  $325,  and  it  was  then  agreed  by  Mrs. 
Moran,  and  subsequently  acquiesced  in  by  Mr.  Moran,  that  appel- 
lant should  pay  the  remaining  $200  to  Thomas  Brashear  on  the  Mo- 
ran note,  and  the  deed  was  so  drawn  as  to  show  the  payment  of  the 
entire  consideration  of  $650  agreed  to  be  paid  by  appellant.  Appel- 
lant notified  Thomas  Brashear  that  he  was  directed  to  pay  him  the 
$200  on  the  Moran  debt,  and  it  being  inconvenient  to  pay  at  that 
time  Thomas  Brashear  agreed  to  wait  with  appellant  until  it  should 
be  more  convenient  to  pay,  and  immediately  thereafter  Thomas 
Brashear  entered  on  the  note  of  Moran  a  credit  of  $200  as  paid  by 
Mrs.  Moran.  Some  four  months  subsequent  to  this,  Mrs.  Moran 
and  husband  notified  appellant  in  writing  not  to  pay  Thomas 
Brashear  the  $200,  but  notwithstanding  the  notice  appellant  paid 
the  debt  to  Thomas  Brashear,  and  in  this  suit  bv  Moran  and  wife 
judgment  was  recovered  by  them  against  appellant  for  the  $200. 
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It  is  insisted  for  appellees,  among  other  things,  that  Mrs.  Moran 
being  a  married  woman  could  not  contract ;  that  her  agreement  was 
without  consideration ;  and  that  being  a  promise  to  pay  the  debt  of 
another  it  is  within  the  statute  of  frauds.  Mrs.  Moran's  liability 
arises  rather  out  of  the  doctrine  of  estoppel  than  out  of  contract.  If 
by  her  direction  appellant  had  paid  the  money  immediately  to 
Thomas  Brashear  no  one  would  contend  that  it  could  be  recovered 
back  from  appellant,  because  on  the  faith  of  Mrs.  Moran's  repre- 
sentations and  direction,  appellant  had  parted  with  the  money ;  and 
the  same  rule  applies  when  appellant,  on  the  faith  of  appellee's  di- 
rection and  representations,  assumes  to  pay  the  money,  and  that  as- 
sumption is  enforcible  against  him.  At  the  time  the  Morans  gave 
the  written  notice  not  to  pay,  the  agreement  on  the  part  of  the  ap- 
pellant to  pay  Thomas  Brashear  had  become  enforcible,  for  in  con- 
sideration of  appellant's  promise  to  pay  as  directed  by  appellees 
Thomas  Brashear  had  credited  the  Moran  note  by  the  $200,  and 
thereby  cancelled  that  much  of  the  claim  held  against  Moran.  This 
was  not  an  agreement  on  the  part  of  appellant  to  pay  the  debt  of 
another.  It  was  a  promise  to  pay  his  own  debt  which,  in  considera- 
tion of  a  release  from  the  Morans,  he  had  assumed  to  pay.  North 
v.  Robinson,  1  Duv.  71 ;  Williams  v.  Rogers,  14  Bush  776. 

The  right  of  the  wife  to  an  equitable  settlement  out  of  the  estate 
is  a  doctrine  that  does  not  apply  to  a  case  like  this.  She  must  do 
equity  before  she  is  entitled  to  a  favorable  consideration  in  a  court 
of  equity. 

Judgment  reversed  and  cause  remanded  with  directions  for 
further  proceedings. 

G.  S.  Wall,  for  appellant. 

L.  W.  Robertson,  E.  Whit  taker,  for  appellees. 


Clarinda  Graves  v.  J.  S.  Trimble's  Assignee. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 416.] 

[Cited,  George  v.  Hoskins,  17  Ky.  L.  63,  30  S.  W.  406.1 

Statute  of  Limitations. 

The  statute  of  limitations  is  a  bar  to  a  claim  to  real  estate  where 
the  party  claiming  that  she  was  Induced  to  part  with  it  through  fraud 
first  petitions  to  be  made  a  party  to  a  pending  suit  concerning  it, 
more  than  five  years  after  the  action  was  begun,  more  than  five  years 
after  she  discovered  the  alleged  fraud  by  which  she  was  induced  to 
sign  the  deed,  and  more  than  ten  years  after  the  deed  was  signed. 
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Motion  to  be  Made  a  Party  Defendant. 

It  is  not  an  abuse  of  discretion  for  the  trial  court  to  deny  an  ap- 
plication to  be  made  a  party  to  a  pending  suit  which  had  been  pend- 
ing for  eight  years,  and  of  the  existence  of  which  the  applicant  had 
knowledge  for  seven  years. 


APPEAL  PROM  PENDLETON  CIRCUIT  COURT. 

November  23,  1880. 

Opinion  by  Judge  Cofer  : 

The  petition  of  the  appellant  to  be  made  a  party  to  the  suit  was 
properly  refused.  She  says  that  she  did  not  read  the  deed,  that  it 
was  not  read  to  her,  and  that  she  did  not  know  that  she  had  signed 
a  deed  until  1 871,  at  which  time  she  gave  a  deposition  in  this  action. 

She  then  knew  not  only  that  she  had  made  a  deed,  but  that  this 
suit  respecting  the  property  was  pending.  She  did  not  offer  to  file 
her  petition  until  in  1878,  more  than  five  years  after  she  discovered 
the  alleged  fraud  by  which  she  was  induced  to  sign  the  deed. 

The  statute  of  limitations  presents  an  insuperable  bar  to  any  re- 
lief now  on  account  of  that  alleged  fraud,  and  more  than  ten  years 
had  then  elapsed  after  she  made  the  deed  and  she  was  then  barred- 
Sec.  5,  Art.  3,  Chap.  63,  Revised  Statutes.  Our  statute  of  limita- 
tions applies  as  well  in  equity  as  at  law,  and  it  is  now  too  late  to  en- 
ter into  an  argument  or  cite  authority  to  prove  that  the  limitation 
of  the  forum  and  not  of  the  place  where  the  contract  was  made  or 
the  wrong  done  is  to  govern. 

We  do  not  mean,  however,  to  be  understood  as  deciding  that  the 
statute  can  be  insisted  upon  as  a  peremptory  bar  to  a  motion  to  be 
made  by  a  party,  but  only  refer  to  it  as  showing,  in  connection  with 
the  other  facts  disclosed  in  the  record,  that  the  court  did  not  abnse 
a  sound  discretion  in  refusing  to  allow  the  appellant  to  become  a 
party  to  a  suit  which  had  been  pending  for  eight  years,  and  of  the 
existence  of  which  she  had  knowledge  for  seven  years. 

Moreover,  she  shows  by  her  petition  and  the  record  that  Golden 
had  purchased  the  property  nearly  eighteen  years  before  she  offered 
her  petition,  and  while  she  alleges  that  he  knew  when  he  purchased 
that  she  had  not  been  paid,  she  does  not  allege  that  he  knew  any- 
thing of  the  alleged  fraud  of  Foulds  in  obtaining  the  deed  from 
her,  and  therefore  his  title  would  not  be  affected  by  it  even  if  made 
out.    As  the  deed  is  valid  as  between  him  and  her,  even  if  invalid 
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between  her  and  Foulds,  she  cannot  reach  the  land  because  no  Hen 
is  retained  in  the  deed. 

Judgment  affirmed. 

C.  H.  Lee,  T.  C.  Buckley,  for  appellant. 


James  Gardner,  et  al.,  v.  John  P.  Salyers. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1—420.] 

Liability  on  Partnership  Notes. 

When  notes  of  a  partnership  come  by  payment  and  assignment  to 
the  hands  of  two  members  of  a  partnership,  they  cease  to  have  any 
vitality,  and  no  suit  can  be  maintained  on  them.  Each  member  of 
the  firm  was  liable  for  the  whole  debt,  and  when  one  of  them  pays 
the  notes  he  is  entitled  to  credit  by  the  firm,  but  he  cannot  sue  the 
firm  upon  them. 

APPEAL  FROM  MAGOFFIN  CIRCUIT  COURT. 

November  23,  1880. 

Opinion  by  Judge  Hines  : 

When  the  notes  sued  on  came  by  payment  and  assignment  to  the 
hands  of  A.  B.  Salyers  and  Farrish  Arnett  respectively,  they  being 
members  of  the  firm  by  which  the  notes  were  executed,  the  notes 
ceased  to  have  any  vitality  as  such,  and  action  will  no  more  lie  upon 
the  notes  than  it  would  in  case  they  had  been  paid  off  by  the  firm. 
The  notes  evidenced  a  joint  and  several  obligation  to  pay  on  the 
part  of  each  and  all  the  members  of  the  firm  of  Gardner,  Arnett  & 
Salyers.  Each  member  of  the  firm  was  liable  for  the  whole  debt, 
and  when  one  of  them  pays  the  note  he  is  entitled  to  credit  by  the 
firm  of  what  he  may  have  paid,  but  he  cannot  sue  the  firm  upon  the 
note,  first,  because  it  has  performed  its  office,  and,  second,  because 
he  in  any  event  could  recover,  after  settlement  of  partnership  affairs, 
only  such  balance  as  might  be  found  due  him.  If  the  individual 
member  of  the  firm  could  have  no  action  against  the  other  members 
on  the  notes  he  could  transfer  no  right  of  action  thereon  to  another. 
Appellee  took  nothing  by  the  assignment  as  against  Gardner  and 
Farrish  Arnett. 

Judgment   reversed   and   cause   remanded  with   directions    for 
further  proceedings. 

/.  &  J.  W.  Rodman,  D.  D.  Sublett,  John  F.  Hager,  for  appellants. 

William  Lindsay,  for  appellee. 
[Cited,  Deavenport  v.  Green  River  Dep.  Bank,  138  Ky.  352,  128  S.  W.  88.1 
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James  T.  Clark  v.  Ed  Cummings,  et  al. 
[Abstract  Kentucky  Law  Reporter,  Vol.  1—419.] 

Sale  of  Real  Estate  for  Taxes. 

Where  there  has  been  no  assessment  of  real  estate  for  taxes  no  title 
can  pass  to  the  purchaser  from  the  auditor's  agent  for  that  reason. 
Real  estate  can  only  be  legally  assessed  in  the  name  of  the  record 
owner  of  title. 

APPEAL  PROM  PENDLETON  CHANCERY  COURT. 

November  23,  1880. 

Opinion  by  Judge  Pryor  : 

The  answer  of  the  appellant  discloses  the  fact  that  he  is  attempt- 
ing to  collect  several  hundred  dollars  of  unpaid  taxes,  and  if  the 
blank  in  appellee's  petition  makes  it  defective  the  admission  by  the 
appellant  cures  the  error.  There  never  has  been  an  assessment  of 
the  property,  and  no  title  could  pass  to  the  purchaser  from  the  au- 
ditor's agent  for  that  reason.  The  assessment  by  the  administratrix, 
or  in  her  name  as  such,  was  a  mere  nullity.  There  is  nothing  in  the 
record  to  show  that  it  was  the  legal  duty  of  Mrs.  Bradford  to  pay 
the  taxes,  nor  anything  showing  that  she  had  the  rjght  to  assess  it 
or  have  it  listed  in  her  name.  This  is  fatal  to  the  proceeding  by 
the  agent,  and  would  result,  if  sold,  in  the  purchaser  parting  with 
his  money  without  acquiring  title. 

Judgment  affirmed. 

.  Clarke  &  Simon,  for  appellant.    /.  W.  Edwards,  for  appellees. 


Metcalfe  County  v.  J.  G.  Scott,  et  al. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1—422.] 

Release  of  Sureties  by  Alteration  of  Bond. 

Where  a  bond  after  its  execution  Is  materially  altered  by  the  erasure 
of  two  of  the  names  to  it,  all  the  sureties  will  be  released  who  did 
not  assent  to  such  erasure. 

APPEAL  FROM  METCALFE  CIRCUIT  COURT. 

November  24,  1880. 

Opinion  by  Judge  Cofer: 

The  court  below  was  authorized  to  find  from  the  evidence  that 
the  names  of  John  H.  Scott  and  H.  S.  Luper  were  erased  from  the 
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bond  after  it  was  signed  by  all  the  sureties  except  Gill  and  Cum- 
mings,  and  that  this  was  done  without  the  knowledge  of  any  of  the 
sureties  except  one,  but  with  the  knowledge  of  the  judge  and  clerk 
of  the  county  court,  and  the  names  of  Gill  and  Cummings  sub- 
stituted for  them. 

Luper  testified  that  his  name  was  signed  without  authority,  but 
the  sheriff  testified  he  had  a  power  of  attorney  from  both  Scott  and 
Luper  authorizing  him  to  sign  their  names  as  sureties  and  Scott  did 
not  testify  at  all.  The  court  was  therefore  authorized  to  find  that 
both  Scott  and  Gill,  and  certainly  Scott,  would  have  been  bound  on 
the  bond  if  their  names  had  not  been  erased. 

The  bond  when  signed  was  in  the  hands  of  the  county  officials, 
and  continued  in  their  hands  without  interruption  until  after  the 
erasures  were  made.  There  was  a  material  alteration  of  the  bond 
which  discharged  all  the  sureties  who  did  not  assent  to  it,  and  it  is 
not  proved  that  any  of  them  did  so  assent.  It  seems  probable  the 
erasure  was  made  while  the  court  was  sitting,  but  whether  so  or  not 
it  was  made  by  the  county  clerk,  and  probably  in  the  presence  of 
the  judge,  and  a  surety  who  happened  to  be  casually  present  cannot 
be  held  to  have  assented  from  the  simple  fact  that  he  made  no  ob- 
jection. His  consent  was  not  asked,  and  ought  not  to  be  presumed 
from  mere  silence. 

If  it  was  conceded  that  the  names  of  Scott  and  Luper  were  forged 
a  different  question  might  be  presented,  but  such  does  not  certainly 
appear  to  have  been  the  fact,  and  the  other  sureties  had  a  right  to 
have  their  names  remain  on  the  bond.  If  the  names  had  not  been 
erased  it  may  be  they  would  have  been  held  bound,  and  the  other 
sureties  should  not  have  been  deprived  of  the  opportunity  to  test  the 
question.  That  they  were  deprived  of  that  right  without  their  con- 
sent is  sufficient  to  discharge  them,  and  this  applies  as  well  to  those 
who  signed  before  the  two  names  that  were  erased  as  to  those  who 
signed  afterward. 

It  is  true  they  did  not  sign  on  the  faith  of  those  names,  but  they 
had  a  right  to  presume  that  other  names  besides  their  own  would 
be  obtained,  and  when  thereafter  a  name  was  signed  they  became  at 
once  interested  that  it  should  remain  to  lighten  their  responsibility 
to  that  extent.  So  far  as  Gill  and  Cummings  are  concerned,  they 
had  a  right  to  suppose  that  the  judge  and  clerk  had  authority  from 
the  other  sureties  to  erase  the  names  of  Scott  and  Luper,  and  that 
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all  whose  names  remained  on  the  bond  would  be  bound  to  share 
with  them  in  the  burdens  imposed  by  it. 

The  case  of  Terry  v.  Hazlewood,  1  Duv.  104,  differs  from  this  in 
this  one  important  particular.  Stockton's  name  was  shown  to  have 
been  a  forgery,  and  no  alteration  was  made  in  the  bond,  his  sig- 
nature was  not  erased.  In  this  case  it  is  doubtful  whether  Scott  and 
Luper  were  not  bound,  but  the  other  sureties  are  deprived  of  the 
right  to  test  the  question  of  their  liability  by  the  act  of  the  county 
clerk  done  with  the  knowledge  of  the  county  judge  in  erasing  their 
names  from  the  bond. 

The  other  cases  referred  to  are  still  less  analogous  to  this.  Nor 
is  this  a  case  of  spoliation  by  a  stranger.  The  county  court  was  the 
agent  of  the  obligee,  the  county  of  Metcalfe,  and  in  accepting  the 
bond  with  knowledge  that  the  names  had  been  erased  the  court  ap- 
proved that  act  and  made  it  its  own,  and  the  effect  is  the  same  as  if 
the  court  had  ordered  the  two  names  to  be  stricken  off. 

Wherefore  the  judgment  is  affirmed. 

Sandige  &  Allen,  John  W.  Cotnpton,  for  appellant. 

Rousseau  &  Leslie,  for  appellees. 


M.  R.  Everett  v.  C.  G.  Ragan. 


[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 421.] 

Sheriff's  Return  on  Summons  Conclusive. 

Where  the  plaintiff  at  law  acts  in  good  faith,  the  sheriff's  return 
on  a  summons  showing  that  he  served  it  is  conclusive  against  the 
defendant  in  favor  of  the  plaintiff,  and  if  the  sheriff  acts  contrary 
to  his  duty  he  is  responsible  to  the  Injured  party. 

Grounds  for  Vacating  a  Judgment. 

Where  a  plaintiff  seeks  by  suit  to  vacate  a  judgment  because  pro- 
cured without  process  served  on  him,  he  must  allege  fraud  upon  the 
part  of  the  judgment  plaintiff  in  procuring  the  return  or  mistake  on 
the  part  of  the  sheriff  in  making  it,  and  evidence  of  these  facts  is 
not  admissible  in  the  absence  of  such  allegations. 

APPEAL  FROM  MONTGOMERY  CIRCUIT  COURT. 

November  24,  1880. 

Opinion  by  Judge  Hargis: 

This  is  an  action  brought  by  appellant  to  vacate  a  judgment  ren- 
dered against  him  by  the  Montgomery  Quarterly  Court  in  favor  of 
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appellee,  by  default,  for  unavoidable  casualty  or  misfortune  pre- 
venting him  from  appearing  or  defending.  Subsec.  7,  Sec.  518,  Civil 
Code. 

It  appears  from  the  record  that  a  blank  printed  form  of  a  sum- 
mons in  ordinary,  used  by  the  circuit  clerk,  with  "Montgomery 
Circuit  Court"  printed  on  it,  was  filled  up  by  the  quarterly  court 
judge,  who  is  ex  officio  clerk  of  that  court,  by  first  crossing  the 
printed  word  "circuit"  with  the  pen  and  writing  the  word  "quarter- 
ly" above  it.  But  in  making  the  copy  which  the  sheriff  delivered  to 
appellant,  the  word  "quarterly"  was  not  substituted  for  the  word 
"circuit." 

To  the  original  and  copy,  the  name  of  the  quarterly  court  judge 
was  signed  in  his  official  capacity.  The  sheriff  returned  the  orig- 
inal endorsed  "Executed  June  6,  1877,  on  M.  R.  Everett,  by  deliver- 
ing to  him  a  true  copy  of  the  within  summons,"  with  his  signature 
thereto. 

There  is  no  doubt  in  our  minds  that  the  summons  served  on  ap- 
pellant commanded  him  to  appear  in  the  Montgomery  Circuit  Court, 
but  this  fact  established  by  the  proof  is  contradictory  to  the  sheriff's 
return.  The  question  which  meets  us  at  the  threshold  of  this  case  is : 
Can  his  return  be  contradicted  in  the  manner  in  which  appellant 
seeks  to  do  it? 

As  to  other  points  raised  we  do  not  consider  them  material  under 
the  view  we  are  compelled  to  take  of  the  question  stated.  This 
court  held  in  the  case  of  Taylor  v.  Lewis,  2  J.  J.  Marsh.  400,  that 
where  the  plaintiff  at  law  acts  in  good  faith  and  the  sheriff  returns 
the  process  executed,  when  in  truth  it  never  was,  the  return  is  con- 
clusive against  the  defendant  in  favor  of  the  plaintiff,  and  if  the 
sheriff  acts  contrary  to  his  duty  he  is  responsible  to  the  party  in- 
jured. To  the  same  effect  is  the  case  of  Walker  v.  Robbins,  14  How. 
U.  S.  584,  and  also  Johnson  v.  Jones,  2  Nebr.  126. 

But  it  is  insisted  that  under  Sec.  17,  Chap.  81,  General  Statutes, 
the  sheriff's  return  can  be  attacked  for  mistake.  It  is  not  necessary 
that  we  should  construe  that  statute,  as  the  case  before  us  does  not 
raise  any  question  demanding  its  construction.  And  without  in- 
tending to  intimate  our  views  upon  the  question  under  the  statute, 
we  are  of  the  opinion  that  as  the  appellant  failed  to  allege  fraud 
upon  the  part  of  the  appellee  in  procuring  the  return  or  mistake  on 
the  part  of  the  sheriff  in  making  it,  no  amount  of  proof  would  avail 
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him  under  the  well  established  rule  that  evidence  without  averment 
cannot  support  a  cause  of  action. 

We  are  therefore  constrained  to  affirm  the  judgment. 

Turner  &  Wood,  N.  P.  Reid,  for  appellant. 

H.  C.  McKee,  /.  /.  Cornelison,  for  appellee. 


B.  Kroger,  et  al.,  v.  Roger  Wheel  Co. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1—419.] 

Jurisdiction  of  Court  of  Equity. 

In  the  absence  of  any  lien  on  property  a  return  of  nulla  bona  ti 
necessary  to  give  a  court  of  equity  jurisdiction  to  subject  property 
to  a  debtor's  claim.  No  cause  of  action  exists  In  equity  In  a  cause 
where  the  creditor  has  failed  to  exhaust  his  common-law  remedy. 

APPEAL  FROM  FAYETTE  CIRCUIT  COURT. 

November  24,  1880. 

Opinion  by  Judge  Pryor: 

Without  passing  on  the  facts  of  this  record  as  to  the  question  of 
actual  fraud,  it  is  manifest  that  the  case  is  not  within  the  provisions 
of  the  law  preventing  sales  in  contemplation  of  insolvency  and  with 
a  design  to  prefer.  The  mortgagee  was  not  a  creditor,  and  if  the 
transaction  was  fraudulent  no  cause  of  action  existed  as  the  ap- 
pellee had  failed  to  exhaust  his  common-law  remedy. 

There  was  no  lien  for  the  appellee's  debt  created  by  a  levy  of  an 
attachment  or  otherwise  on  the  property  of  the  debtor,  and  this 
court  has  invariably  held  that  to  give  a  court  of  equity  jurisdiction 
in  the  absence  of  any  lien  a  return  of  nulla  bona  is  necessary.  Fail- 
ing to  bring  the  case  within  the  statute  presenting  a  preference  of 
creditors  by  an  insolvent  debtor,  it  seems  to  us  no  cause  of  action 
was  made  out  or  alleged. 

Judgment  reversed  and  cause  remanded  for  further  proceedings. 

Z.  Gibbons,  for  appellants.     F.  Waters,  for  appellee. 


Adam  Kraft  v.  Paul  Schmidt's  Ex'r,  et  al. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1—419.] 

Homestead. 

Where  the  debts  evidenced  by  the  several  mortgages  were  crested 
after  the  improvements  had  been  made  and  when  the  appellant  was 
living  on  the  premises,  he  is  entitled  to  a  homestead. 
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APPEAL  FROM  KENTON  CHANCERY  COURT. 

November  24,  1880. 

Opinion  by  Judge  Pryor: 

The  appellant,  as  the  case  stood  on  the  pleadings,  was  certainly 
entitled  to  a  homestead.  The  debts  as  evidenced  by  the  several 
mortgages  of  the  appellees  were  created  after  the  improvements  had 
been  made  and  when  the  appellant  was  living  on  the  premises.  The 
notes  and  mortgages  being  dated  after  the  right  to  a  homestead 
accrued  by  the  party  moving  on  the  premises,  itvwas  incumbent  on 
the  appellees  to  show  a  state  of  case  by  their  pleadings  that  would 
authorize  the  chancellor,  if  established,  to  subject  it  to  the  payment 
of  their  debts.  The  execution  of  the  mortgages  subsequent  to  the 
occupation  of  the  premises  by  the  appellant  was  not  an  abandonment 
of  their  right  to  sell  the  homestead,  in  the  event  the  indebtedness 
existed  prior  to  that  time;  but  in  order  to  permit  proof  upon  the 
state  of  case  it  was  necessary  that  the  appellees  should  have  alleged 
the  existence  of  the  debt,  or  such  of  it  as  did  not  exist  prior  to  the 
improvements  made  on  the  premises  and  its  occupation  by  the  ap- 
pellant. 

Judgment  reversed  and  cause  remanded  for  further  proceedings 
consistent  with  this  opinion. 

R.  D.  Handy,  for  appellant. 

Tisdale  &  Dengler,  Simmons  &  Schmidt,  for  appellees. 


Luther  J.  Cottrell  v.  David  A.  Barnes. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1—422.] 

Interest  on  Note  After  Maturity. 

Where  a  note  is  executed  on  a  named  day,  and  made  payable  one 
year  after  date  with  ten  per  cent,  interest  from  date,  it  is  error  to 
enter  judgment  for  ten  per  cent,  from  the  date  of  the  note  until  a 
time  long  after  its  maturity.  Judgment  should  have  been  entered  for 
the  principal  and  Interest  at  the  named  rate  for  one  year  and  with 
six  per  cent,  interest  thereafter. 

APPEAL  FROM  DAVIESS  CIRCUIT  COURT. 

November  26,  1880. 
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Opinion  by  Judge  Hargis  : 

The  note  was  executed  on  the  18th  day  of  November,  1872,  and 
made  payable  one  year  after  date  with  10  per  cent,  interest  from 
date. 

The  court  rendered  judgment  for  10  per  cent,  interest  from  the 
date  of  the  note  until  paid,  which  was  error. 

The  judgment  should  have  been  for  one  thousand  dollars  with 
10  per  cent,  interest  from  November  18,  1872,  until  November  18, 
1873,  and  then  with  6  per  cent,  interest  until  paid.  Rilling  v. 
Thompson,  12  Bush  310;  Evans  v.  Chapel,  13  Bush  121;  Crosth- 
wait  v.  Misener,  13  Bush  543. 

Judgment  reversed  and  cause  remanded  for  judgment  in  pursu- 
ance of  this  opinion. 

George  W.  Jolly,  for  appellant. 


Edward  Hessey's  Ex'r  v.  Elizabeth  C.  Hessey. 

Elizabeth  C.  Hessey  v.  Edward  Hessey's  Ex'r,  et  al. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 424.] 

Liability  of  Executor  and  His  Sureties. 

Where  by  the  terms  of  a  will  the  interest  from  a  certain  sum  of 
money  is  given  to  the  widow,  said  sum  being  given  to  a  husband  and 
wife  In  a  foreign  state,  and  by  agreement  between  said  widow  and 
the  owners  of  the  fund  It  is  agreed  that  the  husband  shall  take  snch 
money,  not  as  trustee  but  as  owner,  and  pay  the  widow  the  Interest 
each  year,  and  such  fund  never  came  into  the  hands  of  the  executor 
of  the  will,  he  and  his  sureties  are  not  liable  to  account  therefor,  upon 
the  holder  .and  owner  of  such  fund  becoming  bankrupt. 

APPEALS  FROM  BULLITT  CIRCUIT  COURT. 

November  26,  1880. 

Opinion  by  Judge  Pryor: 

Without  discussing  the  various  questions  made  by  counsel  for  the 
appellant  it  is  evident  that  the  agreement  under  which  the  husband 
of  the  appellant  retained  the  control  of  the  trust  fund  precludes  her 
from  asserting  any  claim  against  the  Kentucky  executor  or  trustee 
and  his  sureties.  The  acts  of  the  executors  as  such  terminated  with 
the  settlement  and  distribution  of  the  estate  as  provided  by  the  will, 
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and  the  liability  of  the  sureties  on  the  executors'  bond  ended  at  the 
same  time. 

The  husband  of  the  appellant  held  this  money  as  trustee  only  so 
far  as  the  claim  of  the  widow  of  the  testator  could  be  asserted.    The 
trust  was  created  for  her  benefit  alone,  and  her  consent  or  surrender 
of  her  interest  even  to  the  appellant  would,  if  free  from  fraud  or 
improper  influences,  have  been  binding  upon  her.    She  was  entitled 
to  the  interest  as  long  as  she  lived,  and  the  principal  belonged  to  the 
appellant  and  her  husband  to  do  as  they  pleased  with.    The  two 
could  have  transferred  or  sold  their  interest  at  any  time,  and  there 
is  no  doubt  but  the  husband  on  the  death  of  the  wife,  would  have 
been  entitled  as  survivor  to  her  part  of  the  fund.  There  are  no  words 
of  exclusion  or  any  separate  estate  created  by  the  language  of  the 
will  that  would  deprive  the  husband  of  his  right  to  control  it,  and 
when  the  division  of  the  estate  took  place,  and  the  agreement  was 
made  that  the  husband  and  the  wife,  or  the  husband  for  the  wife, 
should  take  this  fund  to  which  they  were  .entitled  and  pay  the  in- 
terest, it  ended  the  liability  of  Showalton,  if  ever  liable,  to  account 
for  a  trust  fund  that  had  never  come  into  his  possession  and  could 
not  have  been  reduced  to  possession  against  the  will  of  the  husband 
of  the  appellant,  who  held  it  in  another  state  and  was  also  trustee. 
There  was  nothing  improper  or  unreasonable  in  the  husband  of 
the  appellant  taking  the  sole  control  of  the  money,  not  as  trustee, 
but  as  his  own,  by  the  consent  of  the  wife,  and  agreeing  to  pay  the 
widow  the  annual  interest  due.    The  widow,  or  any  one  represent- 
ing her,  is  not  complaining  of  this  agreement  by  which  she  was  to 
look  to  the  husband  of  the  appellant  for  her  money.     Showalton 
had  accounted  for  all  the  moneys  that  came  into  his  hands,  and  when 
the  husband  of  the  appellant  became  a  bankrupt,  Showalton,  finding 
that  he  was  indebted  to  the  widow  on  account  of  interest  and  that 
some  of  the  legatees  had  not  been  paid,  presented  the  claim  to  the 
extent  of  the  fund  received  by  appellant  and  her  husband  as  a  claim 
against  the  bankrupt's  estate,  and  received  as  his  pro  rata  share  the 
sum  of  $2,343.38.    He  doubtless  then  thought  he  was  liable  to  the 
widow  and  perhaps  for  the  whole  fund ;  still,  an  acknowledged  lia- 
bility in  express  terms  would  not  bind  him  unless  in  fact  and  in 
law  this  liability  existed. 

Having  received  the  fund  and  it  not  being  sufficient  to  pay  the 
interest  due  the  widow  and  the  unpaid  legatees,  it  is  certain  that 
the  appellant  had  no  right  to  any  part  of  it  until  their  claims  were 
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satisfied.  She  held  subordinate  to  the  claims  of  the  legatees  and  the 
widow,  and  they  should  be  paid  before  the  appellant  was  entitled  to 
any  part  of  it.  They  had  accepted  the  fund  and  it  was  surrendered 
with  the  obligation  of  the  husband  of  the  appellant  to  pay  the  inter- 
est, and  the  fund  having  been  presented  to  the  assignee  in  bank- 
ruptcy and  the  dividend  paid  the  widow  should  be  entitled,  certain- 
ly, before  those  whose  duty  it  was  to  pay  it.  This  fund  constituting 
the  balance  of  the  estate  after  the  payment  of  legacies,  the  legatees 
have  a  prior  claim  to  the  appellant.  There  is  no  question  raised 
here  as  to  any  preference  between  the  widow  and  the  legatees. 

The  agreement  upon  which  this  opinion  is  based  is  clearly  estab- 
lished by  Showalton,  Ellaby,  Hobbs  and  others,  and  independently 
of  the  agreement  we  are  not  then  satisfied  that  any  liability  what- 
ever existed  on  the  part  of  Showalton  to  the  appellant.  Her  hus- 
band had  this  fund  in  Illinois  when  the  testator  died.  He  used  and 
controlled  it  as  his  own  and  had  this  right  so  long  as  the  widow, 
who  alone  was  interested,  permitted  him  to  do  so.  The  Kentucky 
trustee  never  saw  or  handled  the  fund.  It  never  was  within  the 
jurisdiction  of  the  court,  and  under  such  circumstances  it  would 
be  a  harsh  rule  of  either  law  or  equity  that  would  make  the  faithful 
trustee  account  to  the  recusant  trustee  for  the  results  of  the  latter's 
recklessness  in  the  management  of  the  estate.  Such  would  be  in 
effect  the  judgment  if  the  appellee  were  made  liable  to  the  appel- 
lant. 

The  judgment  is  affirmed  as  to  the  appellant,  Elizabeth  C.  Hessey, 
and  is  reversed  on  the  appeal  of  Showalton  with  directions  to  dis- 
miss the  case  in  so  far  as  Elizabeth  C.  Hessey  seeks  a  judgment,  in 
the  event  the  dividend  from  the  bankrupt's  estate  is  insufficient  to 
pay  the  legatees  and  the  interest  due  the  widow. 

R.  J.  Meyler,  F.  P.  Straus,  W.  R.  Thompson,  Badger  &  English, 
for  Hessey9 s  Ex'r. 

R.  H.  Field,  Mann,  Calhoun  &  Frasier,  for  Elisabeth  C.  Hessey. 


Elizabeth  Darnaby,  et  al.,  v.  W.  J.  Ellis,  et  al. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 425.] 

Will— Construction  of  Will. 

When  by  the  terms  of  a  will  the  testator  devises  a  certain  portion  of 
his  estate  to  each  of  his  sisters,  and  then  devises  a  certain  interest 
in  the  estate  to  the  "children  of  my  two  brothers/'  the  term  denotes 
that  such  children  take  as  a  class,  each  set  of  children  taking  together 
the  same  share  as  was  devised  to  each  sister. 
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APPEAL  FROM  BARREN  CIRCUIT  COURT. 

November  26,  1880. 

Opinion  by  Judge  Pryor: 

The  devise  to  the  children  of  the  two  brothers  was  as  a  class,  and 
not  intended  to  give  them  equal  interests  with  the  sisters  of  the 
testator.  We  perceive  no  conflict  in  any  of  the  clauses  of  the  will 
on  this  subject.  The  language  "children  of  my  two  brothers"  de- 
notes a  class,  and  when  considering  the  relation  the  testator  bore  to 
the  devisees  all  doubt  on  the  subject  is  removed.  The  two  sisters 
surviving  stood  in  the  same  relation  to  the  testator  that  the  ances- 
tors of  their  children  would,  if  living.  They  take  as  a  class,  and 
what  their  ancestors  would  have  taken  if  the  devise  had  been  to  the 
brothers  and  sisters  of  the  devisor  in  equal  portions. 

The  case  of  Lackland' s  Heirs  v.  Downing,  11  B.  Mon.  32,  is  con- 
clusive of  this  case. 

Judgment  reversed  and  cause  remanded  for  further  proceedings. 

Lewis  &  Porter,  for  appellants. 


A.  J.  Strickler,  et  al.,  v.  William  McBurnett,  et  al. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 424.] 

Wills— Probate  of  Wills. 

Where  an  alleged  will  is  written  upon  various  sheets  of  paper,  and 
its  probate  is  contested,  the  court  cannot  divide  the  findings  by  estab- 
lishing a  part  of  the  will  at  one  time  and  a  part  at  another  time.  If 
certain  designated  sheets  of  paper  form  any  part  of  the  will,  a  verdict 
is  erroneous  which  finds  that  certain  sheets  contain  the  will,  and  no 
finding  is  made  as  to  the  remaining  sheets,  but  since  the  motion  for 
a  new  trial  was  not  made  in  time  to 'permit  the  Court  of  Appeals 
to  pass  upon  such  question,  the  will  must  stand  and  the  testator  be 
regarded  as  having  died  intestate  as  to  that  part  of  the  estate  not 
devised  in  that  part  of  the  will  established  by  the  verdict  and  Judg- 
ment. 

Time  for  Filing  Motion  for  New  Trial. 

A  motion  for  a  new  trial  must  be  made  at  the  term  in  which  the 
verdict  or  decision  i«  "tendered,  and  within  three  days  after  the  ver- 
dict or  decision,  except  for  the  cause  mentioned  in  Subsec.  7,  Sec.  340, 
unless  unavoidably  prevented. 

APPEAL  FROM  HARDIN  CIRCUIT  COURT. 

November  27,  1880. 
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Opinion  by  Judge  Pryor  : 

If  the  testator  had  a  disposing  mind  the  draftsman  of  the  paper 
purporting  to  be  his  last  will  and  testament  seems  to  have  had  bat 
little  conception  as  to  either  the  form  or  substance  of  such  an  in- 
strument, but  as  the  court  below,  by  its  judgment,  has  determined 
what  parts  of  the  several  sheets  of  paper  constitute  the  will  of  the 
testator,  and  that  judgment  is  beyond  the  supervisory  power  of  this 
court,  as  the  record  is  presented,  it  is  necessary  to  pass  upon  the 
question  as  to  whether  or  not  such  detached  parcels  of  paper  could 
be  admitted  to  probate  under  any  circumstances. 

The  court  told  the  jury  to  find  that  pages  i,  2,  3,  4,  5,  6,  7,  8,  9, 
10,  11  and  12  formed  no  part  of  the  will  of  the  testator,  but  they 
might  pass  upon  the  residue  of  this  remarkable  paper  and  determine 
whether  or  not  it  was  the  last  will  of  the  testator,  George  W.  Strick- 
ler,  under  the  instructions  given.  The  jury  returned  a  verdict  find- 
ing that  so  much  of  the  paper  beginning  with  the  words  "I  do  will 
and  bequeath  to  my  grandchildren,  George  Arnold,"  etc.,  and  includ- 
ing the  codicil,  is  the  last  will  and  testament  of  George  W.  Strickler, 
deceased.  On  this  finding  there  was  no  motion  for  a  new  trial  un- 
til the  fifth  day  after  the  verdict  had  been  returned  into  court,  and 
therefore  this  court  is  powerless  to  disturb  it. 

If  we  can  remand  the  case  to  have  a  verdict  as  to  the  sheets  of 
paper  rejected,  and  there  is  a  finding  in  favor  of  the  probate  in  the 
county  court,  then  we  have  two  wills  for  George  W.  Strickler  in- 
stead of  one.  You  cannot 'divide  the  findings  by  establishing  a  part 
of  the  will  at  one  time  and  part  at  another.  If  the  sheets  of  paper 
from  1  to  12  form  any  part  of  the  will  of  Strickler  then  the  verdict 
in  this  case  is  erroneous,  and  as  this  court  cannot  determine  that 
question  the  verdict  must  stand,  and  the  testator  be  regarded  as  hav- 
ing  died  intestate  as  to  that  part  of  the  estate  not  devised. 

The  code  is  imperative  as  to  the  motion  for  a  new  trial.  It  must 
be  made  at  the  term  in  which  the  verdict  or  decision  is  rendered, 
and  within  three  days  after  the  verdict  is  rendered  except  for  the 
cause  mentioned  in  Subsec.  7,  Sec.  340,  unless  unavoidably  pre- 
vented. There  is  no  pretense  that  the  motion  could  not  have  been 
made,  and  while  the  will  established  may  be  as  far  from  being  the 
last  will  and  testament  of  Strickler  as  the  12  pages  rejected,  it 
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must  nevertheless  stand,  the  power  of  this  court  to  reverse  being 
limited  by  the  provision  of  the  code  cited. 

Judgment  affirmed. 

W.  H.  Chelf,  Hays  &  Bush,  for  appellants. 

James  Montgomery,  Wilson  &  Hobson,  for  appellees. 


John  Phillips,  et  al.,  v.  Jacob  C.  Eades,  et  al. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1—426.] 

Agreed  Boundary  Line.  , 

Although  a  boundary  line  agreed  to  by  parol  In  1868  is  not  en- 
forcible  in  a  contest  over  it  in  1875,  yet  the  fact  that  It  was  made 
furnishes  strong  evidence  that  the  line  agreed  upon  is  the  true  line. 
When  persons  interested  in  establishing  such  line,  who  are  not  parties 
to  the  agreement,  were  present  at  least  a  part  of  the  time  it  was  be- 
ing run  and  were  fully  advised  of  the  purpose  for  which  it  was  run, 
made  no  objections  to  it,  they  are  to  a  certain  extent  bound  by  it. 
Good  faith  required  them  to  make  known  the  fact  that  they  would 
not  abide  by  the  line  as  run,  and  the  chancellor  should  not  interfere 
to  relieve  them  by  establishing  a  different  line  unless  the  evidence 
is  clear  that  the  agreed  line  is  not  the  true  line. 

APPEAL  FROM  TAYLOR  CIRCUIT  COURT. 

November  27,  1880. 

Opinion  by  Judge  Cofer  : 

What  is  known  in  this  record  as  the  agreed  line  was  run  and 
marked  and  stones  planted  at  each  end  in  February,  1868,  with  the 
admitted  consent  and  agreement  of  the  Phillips  on  one  side  and 
George  L.  Eades  on  the  other,  and  with  the  knowledge  of  Jacob  C, 
Robert  C.  Eades  and  Whitley,  and  without  any  objection  expressed 
on  their  part  to  the  surveyor  or  to  the  Phillips. 

Soon  after  the  line  was  run,  Phillips  commenced  fencing  and 
have  ever  since  held  up  to  it.  Although  Jacob  seems  to  have  ex- 
pressed some  dissatisfaction,  he  took  no  steps  to  effectually  disavow 
it  until  in  1875,  when  he  procured  the  services  of  the  processioners, 
and  in  conjunction  with  George  and  Whitley,  commenced  to  run 
lines  and  plant  stones  within  Phillips'  enclosure. 

While  the  chancellor  cannot  enforce  that  agreement  even  against 
George  Eades,  because  it  was  in  parol,  yet  the  fact  that  he  express- 
ly made  it,  and  Jacob  and  Whitley,  though  present  at  least  a  part  of 
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the  jtime  and  fully  advised  as  to  the  purpose  for  which  the  line  was 
run,  made  no  objection  to  it,  furnishes  strong  evidence  that  the  line 
agreed  upon  is  the  true  line.  Good  faith  required  them  to  make 
known  the  fact  that  they  would  not  abide  by  the  line  as  run,  and 
the  chancellor  should  not  interfere  to  relieve  them  by  establishing 
the  line  further  east  unless  the  evidence  is  clear  that  the  agreed  line 
is  not  the  true  line. 

The  evidence  is  too  voluminous  to  warrant  us  in  attempting  any- 
thing like  an  analysis  of  all  of  it.  There  are  not  sufficient  evidences 
on  the  ground  to  enable  the  court  to  say  with  certainty  where  the 
true  line  is.  The  deeds  to  R.  C.  and  John  Eades,  and  from  R.  C. 
Eades  to  Jacob  and  George,  all  call  for  and  to  run  with  Qannel  s 
line ;  and  their  land  is  described  in  the  former  deed  as  a  part  of  Al- 
len Gannel's  survey. 

It  is  thus  made  plain  that  R.  C.  and  John  Eades  entered  under 
Allen  Gannel,  and  that  their  eastern  boundary  was  Gannel's  line. 
They  do  not  show  that  they  ever  claimed  beyond  that  line,  nor  do 
they  show  with  anything  like  certainty  where  the  line  is,  or  how  far 
east  they  claimed.  There  is  no  proof  of  a  marked  or  defined  line 
along  their  eastern  border.  In  their  answer  they  say  the  line  has 
been  in  dispute  ever  since  the  plaintiffs  purchased,  and  the  fact  that 
they  undertook  to  have  their  land  processioned  indicated  that  they 
did  not  themselves  know  the  extent  to  which  their  lines  ran  or  their 
true  eastern  boundary. 

The  northeast  and  southeast  corners  called  for  in  their  deed  are 
not  found,  nor  is  the  location  of  either  established  by  evidence  show- 
ing where  the  corners  called  for  actually  stood.  They  attempt  to 
establish  their  line  not  by  proof  showing  where  it  was  actually  run, 
but  by  commencing  at  their  northwest  and  southwest  corners  and 
running  east  on  one  line  the  distance  called  for  in  this  deed,  and  then 
running  the  east  line  south  until  it  intersects  the  south  line,  which 
is  extended  by  this  process  several  poles  beyond  the  distance  called 
for  in  their  deed.  Not  only  this,  but  they  extend  their  north  and 
south  lines  several  poles  east  of  Gannel's  line.  The  undisputed  evi- 
dence shows  that  the  point  "4"  (four)  "fallen  ash,  four  beeches  and 
two  sugar  trees"  is  a  corner  to  Allen  Gannel's  patent. 

To  run  the  patent  call  from  that  point  will  run  the  line  some  dis- 
tance west  of  the  agreed  line,  yet  this  is  ascertained  to  be  Gannel's 
line  by  the  same  process  that  they  ascertain  the  line  running  S.  25  E. 
from  8  (eight)  to  be  their  deed  line.  Unless  they  can  show  that  when 


i88o.]  Phillips  v.  Eades.  909 

their  land  was  surveyed  to  them  by  Taylor  the  lines  were  extended 

beyond  the  line  N.  25  W.  from  "4"  (four)  they  would  be  compelled 

to  stop  at  that  line,  for  their  deed  calls  for  it,  and  cannot  go  beyond 

it  except  by  evidence  that  the  lines  were  actually  run  to  some  other 

point.    If  they  could  find  their  northeast  and  southeast  corners  as 

called  for  in  the  deed  they  might  perhaps  go  to  them,  although  they 

are  east  of  Gannel's  line.    But  not  being  able  to  show  where  these 

corners  actually  stood,  nor  where  the  line  between  them  (their  east 

line)  actually  run,  they  would  be  compelled  to  stop  at  the  Gannel 

line. 

But  we  think  there  is  enough  in  the  record  to  show  that  the  agreed 

line  is  the  true  line  of  Gannel's  patent,  although  the  call  run  from  the 

fallen  ash  would  place  it  elsewhere.    One  witness  says,  in  substance, 

that  R.  C.  Eades  told  him  the  line  run  near  the  old  well,  and  one  or 

two  testify  that  Gabheart  so  stated  while  he  owned  and  occupied  the 

land  now  owned  by  Phillips.  Another  says  that  when  the  surveyor 

was  trying  to  find  the  Gannel  line  when  the  suit  between  Gabheart 

and  Cabbel  was  pending  in  the  Green  Circuit  Court,  R.  C.  Eades 

and  others  were  present  and  some  of  them  showed  the  surveyor 

where  to  begin,  and  from  his  statement  the  line  then  run  must  have 

been   very   near   the   agreed   line   R.   C.   Eades   was   then   living 

on  one  side  of  the  line,  claiming  up  to  it,  and  George  C.  Eades 

and  Gabheart  were  living  on  the  other  side  and  claiming  to  the  same 

line,  and  it  is  not  probable  that  they  would  have  been  mistaken  at 

that  day  as  to  the  true  location  of  the  line.    Another  witness  says 

that  the  father  of  the  appellee,  Whitley,  then  an  old  man,  pointed 

out  to  him  a  tree  which  he  said  was  Gannel's  corner,  and  that  that 

tree  stood  not  far  from  the  northern  end  of  the  agreed  line. 

The  deed  from  Knight  to  Gabheart,  dated  in  1838,  calls  to  run 
with  Eades'  line  138  poles  to  a  black  oak,  and  thence  N.  9  W.  90 
poles  to  a  poplar  and  ash.  These  latter  trees  are  at  "5"  on  Miller's 
map.  This  deed  not  only  serves  to  show  that  there  is  a  mistake  in 
the  deed  from  Shively  to  Phillips  and  from  Nathan  Phillips  to 
Shively,  and  prior  deeds  for  the  same  land,  but  that  Eades'  line  is 
not  as  far  east  as  they  now  claim  it.  All  these  deeds  call  to  run  with 
Whitley  and  Eades'  line  which  can  only  be  done  by  running  away 
from  the  course  called  for. 

There  is  no  evidence  conducing  in  any  considerable  degree  to 
prove  that  Gannel's  line  is  where  Eades  claims  their  line  to  be.  They 
seem  to  have  rested  their  case  mainly  upon  evidence  intended  to 
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show  that  the  Gannel  line  was  not  where  the  Phillips  claim  it,  and 
upon  an  effort  to  show  that  their  deed  calls  will  include  the  land  in 
contest  and  that  the  Shively  deed  does  not  include  it. 

As  already  intimated,  they  cannot  go  east  of  the  Gannel  line  with- 
out showing  that  their  boundary,  as  surveyed,  went  beyond  it,  or 
that  they  have  claimed  to  a  marked  and  defined  boundary  east  of 
that  line.  As  further  said  they  failed  to  show  either  that  their 
boundary  was  surveyed  beyond  the  agreed  line,  or  that  they  had  a 
marked  line  beyond  it  to  which  they  claimed  and  held. 

On  the  other  hand,  the  Phillips  show  a  possession  extending 
back  to  1805,  when  William  Eades  is  by  Caleb  Cox  proven  to  have 
been  in  possession  of  the  land  now  claimed  by  them.  The  deeds 
under  which  they  claim  all  call  to  run  from  the  poplar  and  ash, 
Whitley's  corner,  with  Whitley's  line  and  Eades'  line,  and  all,  ex- 
cept that  from  Knight,  call  to  run  to  a  black  walnut,  buckeye  and 
sweet  gum  corner  to  Eades,  and  one  witness,  at  least,  testifies  that 
R.  C.  Eades  recognized  these  trees  as  his  corner. 

No  question  is  raised  in  the  pleadings  as  to  the  line  between 
Whitley  and  Phillips,  or  as  to  the  6J4  acres  reserved  on  the  south 
end  of  the  tract  conveyed  by  Shively  to  the  Phillips,  and  we  need 
not  consider  any  question  connected' with  either. 

For  the  reasons  indicated  the  judgment  is  reversed,  and  cause 
remanded  with  directions  to  render  a  decree  settling  the  line  between 
the  parties  as  herein  indicated,  and  establishing  Whitley's  passway 
according  to  the  terms  of  Shively's  deed  to  John  and  Samuel 
Phillips. 

/.  R.  Robinson,  for  appellants.    R.  S.  Montague,  for  appellees. 


William  P.  Adams  v.  H.  Craycroft,  et  al. 

[Abstract  Kentucky  Law  Reporter,  Vol.  1 — 330.] 

Replevin. 

It  is  only  when  the  plaintiff  asks  an  order  for  the  immediate  de- 
livery of  possession  of  personal  property  sued  for  that  the  affidavit 
mentioned  In  Sec.  181  of  the  code  is  required. 
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Allegations  in  Answer  in  Replevin. 

In  a  suit  to  replevy  mules  from  a  named  defendant  and  his  as- 
signee, where  the  answer  of  the  named  defendant  admits  that  he  took 
possession  of  the  mules,  and  that  he  or  his  assignee  had  them 
in  possession,  these  allegations  are  sufficient  to  warrant  a  judgment 
against  the  named  defendant  for  the  mules  if  to  be  had,  and  if  not 
for  their  value;  but  on  such  averments  no  judgment  should  be  taken 
against  the  assignee  because  there  was  no  averment  that  he  had  the 
possession  of  the  property. 

APPEAL  FROM  JEFFERSON  COURT  OF  COMMON  PLEAS. 

November  30,  1880. 

Response  by  Judge  Cofer  : 

The  allegation  of  the  answer  is  that  Craycroft  took  possession  of 
the  mules,  and  that  he  or  his  assignee  had  them  in  possession.  This 
was  sufficient  to  warrant  a  judgment  against  Craycroft  for  the 
mules,  if  to  be  had,  and  if  not,  for  their  value,  and  although  not 
sufficient  to  authorize  a  judgment  against  the  assignee,  because  there 
was  no  distinct  averment  that  he  had  them  in  possession,  without 
which  there  was  no  cause  of  action  against  him,  yet  as  there  was  a 
cause  of  action  against  Craycroft,  must  take  his  place  so  far  as  the 
cross-action  or  the  judgment  rendered  thereon  will  go  to  extinguish 
the  debt  sued  for;  and  while  no  judgment  can  be  rendered  against 
him  for  the  mules  or  their  value,  such  a  judgment  may  be  rendered 
against  Craycroft,  and  if  the  mules  be  not  found  their  value  may  be 
set  off  against  the  judgment.  The  assignee  is  merely  the  represen- 
tative of  Craycroft  and  as  such  may  be  affected  by  the  cross-action 
against  his  constituent  to  the  extent  of  the  recovery  in  the  original 
action. 

It  is  only  when  the  plaintiff  seeks  an  order  for  the  immediate  de- 
livery of  the  possession  of  the  property  sued  for  that  the  affidavit 
mentioned  in  Sec.  181  of  the  code  is  required.  The  affidavit  there 
mentioned  is  the  foundation  for  a  provisional  remedy,  and  its  allega- 
tions constitute  no  part  of  the  plaintiff's  cause  of  action.  It  is  to 
be  filed  in  the  action,  and  may  be  filed  after  the  action  has  been  com- 
menced, and  need  not  be  filed  at  all  unless  the  plaintiff  desires  an 
order  of  delivery  pendente  lite. 

Petition  overruled. 

James  S.  Pirtle,  N.  T.  CrutcMeld,  for  appellant. 

Russell  &  Helm,  for  appellees. 

[Distinguished,  Rennebaum  v.  Atkinson,  21  Ky.  L#.  587,  52  S.  W.  828.] 
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W.  L.  Brown  v.  Knox  County  Court. 

[Abstract  Kentucky  Law  Reporter,  Vol.  2 — 58.] 

Liability  of  Sheriff's  Sureties. 

Sureties  on  the  general  bond  of  a  sheriff  have  the  right  to  claim 
exemption  from  liability  on  account  of  any  default  of  his  touching 
his  duties  as  collector  of  the  public  revenues,  or  of  the  county  levy 
or  public  dues. 

Claims  Against  the  County — Duty  of  County  Court. 

It  is  the  duty  of  the  county  court  to  levy  a  sum  sufficient  to  pay 
all  allowed  claims  against  the  county  at  the  time  of  the  levy,  and  to 
require  a  bond  from  the  sheriff  with  sureties  worth  double  the  amount 
of  the  levy  for  its  collection  and  payment  to  the  persons  entitled,  and 
upon  failure  to  furnish  the  bond  the  court  should  have  decreed  a  for- 
feiture of  his  right  to  longer  hold  the  office. 

APPEAL  FROM  KNOX  CIRCUIT  COURT. 
December  2,  1880. 

Opinion  by  Judge  Hargis  : 

The  county  court  of  Knox,  sitting  as  a  court  of  claims,  October, 
1873,  allowed  to  J.  D.  Bolton  $124.50  for  services  rendered  as  a  jail 
guard,  and  ordered  the  sheriff  to  pay  it  and  the  other  claims  allowed 
at  that  term  out  of  the  county  levy  for  the  year  1874. 

The  sheriff  collected  the  county  levy  for  that  year,  but  the  county 
court  failed  to  compel  him  to  execute  bond  for  its  collection  and  dis- 
bursement as  required  by  Sec.  4,  Art.  2,  Chap.  27,  General  Statutes, 
or  to  levy  a  sum  sufficient  to  pay  the  whole  of  the  claims  allowed  by 
them. 

Bolton  signed  the  claim  shortly  after  its  allowance  to  the  appel- 
lant to  whom  the  sheriff  paid  $31.70,  but  failed  and  refused  to  pay 
the  remainder  of  the  claim,  he  having  become  insolvent.  The  ap- 
pellant presented  a  copy  of  the  order  allowing  the  claim,  with  Bol- 
ton's assignment  endorsed  on  it,  to  the  court  of  levy  and  claims  in 
October,  1877,  and  moved  for  its  allowance  and  an  order  directing 
the  sheriff  or  collector  of  the  county  levy  for  the  year  1878  to  pay 
it.  The  motion  was  rejected  and  he  appealed  to  the  Knox  Circuit 
Court,  which  also  rendered  a  judgment  against  him,  affirming  the 
action  of  the  court  of  claims,  from  which  he  prosecutes  this  appeal. 

It  was  the  duty  of  the  county  court  to  levy  a  sum  sufficient  to  pay 
all  the  claims  against  the  county  allowed  at  the  time  of  the  levy 
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(Art.  2,  Chap.  27,  Gen.  Stat.),  and  to  take  a  bond  from  the  sheriff 
with  security  worth  double  the  amount  of  the  levy,  for  its  faithful 
collection,  and  payment  to  the  persons  entitled  to  receive  it.  Sec. 
4,  Chap.  27,  General  Statutes. 

By  failing  to  execute  the  bond,  the  sheriff  would  have  subjected 
himself  to  a  forfeiture  of  his  office,  if  the  county  court  had,  as  was 
its  duty,  required  him  to  do  so.  It  is  insisted  that  the  appellant 
should  have  sued  the  sheriff  and  his  sureties  on  his  general  official 
bond.  This  court,  however,  held  in  the  case  of  Anderson  v.  Thomp- 
son, 10  Bush  132,  that  the  sureties  on  the  bond  executed  at  the  time 
the  sheriff  is  inducted  into  office  have  the  right  to  claim  exemption 
from  liability  on  account  of  any  default  of  his  touching  his  duties  as 
collector  of  the  public  revenues,  or  of  the  county  levy  or  public  dues 
of  his  county,  and  that  as  matter  of  law  the  sheriff  has  no  right  to 
collect  these  revenues  and  levies  until  he  has  executed  the  bonds  re- 
quired. 

The  court  of  claims  cannot  be  said  to  have  levied  any  sum  to  pay 
appellant's  claim,  for  there  was  allowed  an  excess  of  claims  over 
the  levy  made  for  their  payment  much  larger  than  appellant's  claim 
when  it  was  allowed.  The  appellee  has  therefore  made  no  provision 
for  the  payment  of  this  claim,  as  was  its  duty.  As  there  is  a  ques- 
tion about  its  amount  that  should' have  been  ascertained  and  a  levy 
made  sufficient  to  include  the  unpaid  part  of  the  claim  in  contro- 
versy. 

Wherefore  the  judgment  is  reversed  and  cause  remanded  for 
further  proceedings  not  inconsistent  with  this  opinion. 

John  H.  Wilson,  for  appellant.     /.  &  /.  W.  Rodman,  for  appellee. 


Commonwealth  v.  Pat  Connor. 
[Abstract  Kentucky  Law  Reporter,  Vol.  2 — 59.] 

Criminal  Law — Indictment  for  Nuisance. 

An  indictment  stated  a  cause  of  action  when  it  charged  that  the 
defendant  wilfully  and  unlawfully  placed  a  dead  and  decaying  colt  on 
a  public  highway,  and  kept  it  there  for  three  weeks,  and  that  it  cre- 
ated great  stench  and  an  unhealthy  smell  to  the  people  passing  and 
having  the  right  to  pass  over  said  road. 

APPEAL  FROM  FRANKLIN  CIRCUIT  COURT. 

December  9,  1880. 
58 
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Opinion  by  Judge  Hargis  : 

The  indictment  charges  in  concise  and  plain  language  that  the  de- 
fendant wilfully  and  unlawfully  placed  a  dead  and  decaying  colt  on 
a  public  highway,  and  kept  it  there  for  three  weeks,  and  that  it 
created  great  stench  and  an  unhealthy  smell  to  the  people  passing 
and  having  the  right  to  pass  over  said  road.  These  facts  as  alleged 
constitute  a  public  nuisance. 

Krickle  v.  Commonwealth,  1  B.  Mon.  361 ;  Commonwealth  v. 
Clarke,  1  A.  K.  Marsh.  323;  Gregory  v.  Commonwealth,  2,  Dana 
417;  Ashbrook  v.  Commonwealth,  1  Bush  139. 

The  definite  time  of  committing  the  act,  the  injury  to  the  health 
of  the  public,  and  that  it  was  done  on  a  public  highway  are  alleged 
with  sufficient  certainty.  These  acts  constitute  a  public  nuisance, 
as  shown  by  the  authorities  cited. 

Wherefore  the  judgment  sustaining  the  demurrer  is  reversed  and 
cause  remanded  for  further  proceedings  consistent  with  this  opinion. 

P.  W.  Hardin,  for  appellant 


Mount  Sterling  Coal  R.  Co.  v.  H.  Cox. 
M.  H.  Ward,  et  al.,  v.  H.  Cox. 

[Abstract  Kentucky  Law  Reporter,  Vol.  2 — 60.] 

Validity  of  Stock  Subscription. 

Where  the  public  have  subscribed  money  to  a  railroad  company 
for  the  purpose  of  aiding  it  to  extend  its  line  of  road  through  the 
county  of  which  the  subscribers  are  resident,  and  such  line  is  not  con- 
structed, but  the  company  becomes  insolvent  and  is  alleged  to  have 
abandoned  its  purpose  to  construct  such  road,  a  subscriber  to  such 
company  may  procure  a  temporary  Injunction  restraining  the  railroad 
company  or  its  assigns  from  collecting  such  subscription  until  the 
chancellor  is  satisfied  that  the  company  will  expend  the  money  in  the 
construction  of  the  road  as  agreed  upon  and  comply  with  its  agree- 
ment, or  furnish  a  bond  with  surety  that  it  will  proceed  and  complete 
such  road  construction. 

APPEAL  FROM  HARRISON  CIRCUIT  'COURT. 

December  7,  1880. 

Opinion  by  Judge  Pryor: 

The  agreement  to  subscribe  stock  with  a  view  of  extending  the 
Mount  Sterling  Coal  R.  Co.  to  the  town  of  Cynthiana  was  an  !en- 
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terprise  in  which  the  citizens  of  Harrison  county  were  deeply  inter- 
ested, and  prompted  the  execution  of  thg  paper  in  which  they  under- 
took to  pay  certain  sums  of  money  for  that  purpose.  They  were  in 
no  manner  interested  in  extending  the  road  east  of  Mount  Sterling 
at  an  expenditure  of  $65,000  with  no  prospect  of  a  road  from  Mount 
Sterling  to  Cynthiana.  A  market  for  coal  was  then  and  is  now  more 
accessible  and  at  less  cost  than  its  transportation  by  way  of  Lexing- 
ton from  Mount  Sterling ;  and,  as  said  in  a  former  opinion  involving 
a  kindred  question,  it  was  never  contemplated  by  the  subscribers  of 
stock  in  Harrison  county  that  their  money  should  be  expended  in 
taking  the  road  from  their  city  instead  of  bringing  it  to  it.  It  was 
a  separate  subscription  of  stock,  although  expressed  to  be  the  cap- 
ital stock  of  the  company.  The  value  of  each  share  of  stock  was 
fixed  and  agreed  upon  by  the  subscribers.  The  amount  necessary  to 
pay  the  expenses  and  cost  of  survey  was  agreed  to  be  paid  at  once, 
viz :  2l/2  per  cent  on  the  amount  subscribed  to  carry  out  the  afore- 
said object,  namely,  the  construction  of  the  road  from  Mount  Ster- 
ling to  Cynthiana. 

It  was  right  and  proper  that  the  original  company  should  make 
the  calls  and  control  the  construction  of  its  road,  but  no  right  ex- 
isted on  its  part  to  take  the  money  and  apply  it  to  the  construction 
of  other  branch  roads,  or  in  extending  the  main  stem  in  an  opposite 
direction  from  Cynthiana.  The  object  to  be  accomplished  by  the 
undertaking  must  be  considered  in  the  construction  of  the  agree- 
ment, and  when  this  is  done  there  is  no, difficulty  in  determining  the 
liability  of  the  parties.  If  these  parties  had  subscribed  to  the  orig- 
inal stock  of  the  company }  a  different  construction  would  be  given 
the  agreement,  but  in  this  case  the  company  had  been  organized  and 
the  road  constructed  for  some  distance  east  of  Mount  Sterling,  and 
these  subscribers  of  stock  said,  in  effect,  to  the  corporation,  "Wfe 
will  give  you  $65,000  to  be, applied  in  the  extension  of  the  road  so 
as  to  connect  the  two  cities.  It  was  an  agreement  voluntarily  en- 
tered into  by  the  citizens  alone  of  Harrison, ,  and  presented  to  the 
company  for  its  acceptance.  It  was  accepted,  and  thereby  the  com- 
pany undertook  to  comply  with  its  part, of  the  agreement. 

It  is  now  alleged  that  the  company  is  insolvent,  and  has  trans- 
ferred or  mortgaged  its  franchise,  or  the  { rights  acquired  under  its 
charter,  to  others ;  that  it  has  abandoned  the  construction  of  the  road 
from  Mount  Sterling  to  Cynthiana  and  has ,  appropriated  what 
money  has  been  paid  to  its  construction  to  other  parts  of  the  road 
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and  is  hopelessly  insolvent.  Under  these  circumstances  the  appellee, 
who  has  subscribed  thirty  shares  of  stock,  asks  the  chancellor  to  in- 
tercede and  prevent  its  collection.  The  facts  alleged  are  admitted 
by  the  demurrer,  and  we  think  the  appellants  entitled  to  some  relief. 
Some  of  the  money  subscribed  has  been  paid,  and  while  the  com- 
pany is  now  insolvent  it  may  yet  be  able  to  construct  the  road  and 
comply  with  the  agreement.  The  chancellor  should  therefore  have 
granted  a  temporary  injunction  by  restraining  the  appellants  from 
collecting  the  money  until  he  is  satisfied  the  company  will  expend 
thei  money  in  the  construction  of  the  road  as  agreed  upon  and  com- 
ply with  its  agreement ;  or  a  bond  with  surety  to  be  approved  by  the 
court  containing  such  conditions  would  authorize  the  dissolution  of 
the  injunction  at^the  cost  of  the  appellants.  As  a  matter  of  course 
the  judgment  will  not  bear  interest  until  there  is  a  readiness  and  an 
ability  to  perform  appellants'  part  of  the  agreement.  The  attorneys 
have,  a  lien  on  the  judgment  but  are  in  no  better  condition  than 
those  they  represent.  When  the  appellants  are  in  a  condition  to 
coerce  the  money  the  lien  of  the  attorneys  will  be  enforced,  but  not 
sooner. 

For  the  reasons  indicated  the  judgment  is  reversed  and  cause  re- 
manded for  further  proceedings. 

A.  H.  Ward,  C,  W.  West,  J.  W.  Ward,  for  appellants. 

T.  T.  Forman,  for  appellee. 


Squire  Murphy  v.  Commonwealth. 

r 

[Abstract  Kentucky  Law  Reporter,  Vol.  2 — 61.] 

Answer  of  One  Defendant  Good  as  to  All. 

Where  a  joint  suit  is  filed  against  a  number  of  defendants,  sureties 
on  a  sheriff's  bond,  and  answer  is  filed  by  some  of  them  pleading 
payment,  it  inures  to  the  benefit  of  all  of  such  defendants,  even  in 
case  they  do  not  answer  at  all ;  and  those  defaulted  for  failure  to  an- 
swer are  bound  in  a  judgment  rendered  in  the  case  the  same  as 
though  they  had  answered,  but  there  should  be  no  judgment  as  to 
them  until  there  is  judgment  as  to  those  who  answered,  when  the 
same  judgment  should  be  entered  as  to  them. 

APPEAL  FROM  NELSON  CIRCUIT  COURT. 

December  8,  1880. 
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Opinion  by  Judge  Cofer  : 

This  action  was  instituted  on  the  bond  of  James  Coy,  late  sheriff 
of  Nelson  county,  against  him  and  his  sureties  in  his  county  levy 
bond,  to  recover  a  balance  alleged  to  be  in  his  hands.  Several  of  the 
sureties  answered  and  presented  a  defense  which  showed  that  the 
plaintiffs  had  no  cause  of  action  against  any  of  the  sureties.  The 
appellant,  who  was  one  of  the  sureties  and  had  been  served  with 
process,  failed  to  answer,  and  judgment  was  rendered  against  him 
by  default  before  a  trial  of  the  issue  presented  by  the  answer  of  his 
codefendants.  That  issue  was  tried  on  the  same  day  and  found  for 
the  plaintiffs,  but  on  appeal  to  this  court  that  judgment  was  re- 
versed. 

The  appellant  now  appeals  from  the  default  judgment  against 
him.  It  does  not  appear  whether  the  issue  made  by  the  answer  of 
the  other  sureties  has  been  disposed  of  in  the  court  below  or  not. 
The  petition  presents  a  good  cause  of  action,  and  unless  the  answer 
presented  by  the  appellant's  co-sureties  inured  to  his  benefit  the  judg- 
ment must  be  affirmed. 

The  opinion  in  Rouse  v.  Howard,  1  Duv.  31,  seems  to  be  con- 
clusive of  this  question.  In  that  case  Rouse  sued  Howard  and 
Hughey  upon  the  joint  and  several  note  of  Rouse,  Hughey  and 
Coreliss.  Rouse  failed  to  answer.  Without  disposing  of  the  issue 
made  by  the  answer  of  Hughey,  the  court  rendered  judgment  by  de- 
fault against  Rouse.  Rouse  appealed,  and  this  court,  in  a  well-con- 
sidered opinion,  held  that  "in  a  joint  action  against  several,  a  plea  of 
payment  by  one  presents  a  defense  for  all."  The  same  principle  ap- 
plies in  this  case.  The  answer  presented  by  a  part  of  the  sureties 
showed  that  the  plaintiffs  had  no  right  to  recover  against  any  one 
of  the  sureties,  and  therefore  presented  a  defense  for  all. 

It  does  not  appear  from  the  transcript  before  us  whether  the  issue 
made  by  the  answer  has  been  disposed  of.  If  it  has  the  appellant 
and  the  plaintiffs  are  alike  bound  by  the  decision  thereon,  and  judg- 
ment should  be  rendered  accordingly.  If  that  issue  has  not  been 
disposed  of  no  disposition  should  be  made  of  the  case  as  to  the  ap- 
pellant until  the  issue  is  tried,  when  judgment  will  be  rendered  for 
or  against  him  according  to  the  event  of  that  issue. 

There  is  nothing  in  the  record  to  show  that  the  appellant  was 
deputy  for  Coy,  and  as  such  collected  a  part  of  the  taxes  sought  to 
be  recovered,  and  if  there  was  it  would  not  alter  the  rights  and  lia- 
bilities of  the  parties  in  this  action  based  alone  on  the  bond.     Nor 
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are  we  prepared  to  say  that  he  can  be  made  liable  to  the  plaintiffs  for 
any  money  he  may  have  collected,  if  in  fact  no  tax  was  levied  by  the 
county  court. 

Judgment  reversed  and  cause  remanded  for  further  proper  pro- 
ceedings. 

/.  IV.  Thomas,  J.  C.  Wickliffe,  for  appellant. 

C.  T.  Atkinson,  William  Johnson,  Muir  &  Wicklifie,  for  appellee. 


R.  F.  Branshaw  v.  J.  W.  Berry. 
[Abstract  Kentucky  Law  Reporter,  Vol.  2 — 68.] 

Libel — Striking  Paragraph  From  Petition. 

When  there  are  several  causes  of  action  set  up  in  a  petition,  or  one 
cause  is  pleaded  in  two  or  more  paragraphs,  the  plaintiff  may  strike 
out  any  cause  of  action  at  any  time,  and  this  will  not  be  an  amend- 
ment entitling  a  party  to  a  continuance. 


Newly  Discovered  Evidence— New  Trial. 

To  justify  the  granting  of  a  motion  for  a  new  trial  on  newly  discov- 
ered evidence,  it  must  be  of  a  permanent  and  unerring  character, 
such  as  to  have  a  decided  influence  upon  the  evidence  to  be  over- 
turned. 

Instruction  as  to  Damages  in  Libel  Suit. 

Punitive  damages  are  always  allowed  in  a  suit  for  slander  for 
damage  to  one's  professional  reputation,  for  the  reason  that  no  stand- 
ard can  be  fixed  by  which  to  measure  the  damages  that  may  be  done 
to  a  professional  reputation;  and  hence  an  instruction  embodying 
such  a  principle  is  proper. 

APPEAL  FROM  LEWIS  CIRCUIT  COURT. 

December  9,  1880. 

Opinion  by  Judge  Hines  : 

The  petition  in  this  case  is  unquestionably  good.  The  publica- 
tion complained  of  undoubtedly  had  a  tendency  to  injure  appellee 
in  his  profession  of  physician.  The  objection  to  the  exclusion  of 
evidence  is  not  well  taken.  The  testimony  rejected  was  as  to  specific 
acts  of  misconduct  on  the  part  of  appellee  in  regard  to  which  no 
issue  was  formed,  and  was  incompetent  to  affect  his  reputation  or 
character  for  chastity. 

There  was  no  error  in  permitting  appellee  to  strike  the  second 
paragraph  from  his  petition.    When  there  are  several  causes  of  ac- 
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tion  set  up  in  a  petition,  or  one  cause  of  action  is  set  up  in  two  or 
more  paragraphs,  the  pleader  may  at  any  time  strike  out  any  cause 
of  action  or  any  paragraph,  and  such  a  striking  out  or  disoorftinu- 
ance  of  a  cause  of  action  is  in  no  sense  an  amendment,  which  will 
authorize  a  continuance.  The  fact  that  the  opposite  party  in  this 
instance  was  surprised  does  not  alter  the  case.  It  is  not  shown  how 
such  surprise  could  have  worked  detriment  to  the  appellant. 

The  instruction  to  find  for  appellee  was.  correct.  There  is  no  evi- 
dence tending  to  establish  the  truth  of  the  publication  complained 
of.  The  testimony  of  appellant  as  to  the  conversation  with  appellee 
does  not  show  that  it  had  reference  to  the  charges.  From  all  that 
appears  in  the  bill  of  exceptions  it  may  have  had  reference  to  some 
other  matter  of  difference  between  the  parties,  and  as  it  was  not 
shown  to  have  had  reference  to  this  transaction  it  should  have  been 
excluded  from  the  jury.  To  assume  that  the  conversation  had  ref- 
erence to  the  charges  in  the  publication  is  to  assume  the  existence 
of  the  very  thing  that  must  be  proved  to  make  out  a  defense.  The 
evidence  of  bad  character  does  not  apply  to  the  issue  as  to  the  truth 
of  the  publication,  but  to  the  question  of  damages  alone. 

There  was  no  error  in  allowing  appellee  to  conclude  the  argument, 
as  on  the  only  issue  in  the^case  in  reference  to  which  evidence  was 
offered  the  burden  of  proof  was  on  the  appellee.  Daviess  v.  Ar- 
bttckle,  1  Dana  525 ;  Young  v.  Haydon,  3  Dana  145.  The  civil  code 
does  not  alter  the  rule  laid  down  in  those  cases. 

The  refusal  to  grant  a  new  trial  on  the  ground  of  newly  discov- 
ered evidence  was  not  error.  In  order  to  justify  a  trial  for  newly 
discovered  evidence  it  must  be  of  such  permanent  and  unerring 
character  as  to  preponderate  greatly,  or  to  have  a  decided  influence 
upon  the  evidence  to  be  overturned.  The  evidence  claimed  to  have 
been  newly  discovered  is  not  of  such  character.  Standing  alone  it 
would  not  authorize  a  verdict  for  appellant. 

The  instruction  in  regard  to  the  measure  of  damages  is  not  erro- 
neous. In  the  very  nature  of  the  case  punitive  damages  are  always 
allowed  in  such  cases,  for  the  reason,  if  for  no  other,  that  no  stand- 
ard can  be  fixed  by  which  to  measure  the  damages  that  may  be  done 
to  professional  reputation  in  such  cases. 

Judgment  affirmed.     Judge  Hargis  not  sitting. 

Phister  &  Hargis,  Roe  &  Roe,  Thomas  W.  Mitchell,  for  appeU 
lant.    E.  F.  Dulin,  Garland  &  Pugh,  for  appellee. 
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Elizabeth  Curtis,  et  al.,  v.  G.  B.  Kinkead's  Ex'x. 

[Abstract  Kentucky  Law  Reporter,  Vol.  2 — 60.] 

Description  of  Real  Estate  Conveyed. 

In  construing  conveyances  the  natural  objects  or  monuments  called 
for  in  the  description  must  prevail  over  a  specific  description  of  that 
locality  contained  in  the  conveyance. 

APPEAL  FROM  FAYETTE  CIRCUIT  COURT. 

December  9,  1880. 

Opinion  by  Judge  Cofer  : 

The  deed  from  Harrison  to  Kelley  calls  to  run  back  "until  it 
reaches  the  plank  fence  separating  the  lot  from  the  lot  annexed  to 
the  house  on  Short  street,"  etc.,  and  then  describes  the  location  of 
the  fence  as  "on  a  straight  line  with  the  northeastern  side  of  an  al- 
ley which  connects  the  rear  of  the  lot  now  conveyed  with  the  alley 
reaching  from  Main  to  Short  street."  The  alley  here  referred  to  is 
probably  that  purchased  of  Hilton  or  Hilton  &  Bradley.  This  indi- 
cates that  the  plank  fence  was  on  an  extension  of  the  northeastern 
line  of  the  alley,  and  rather  tends  to  preclude  the  idea  that  the  fence 
extended  along  an  alley.  And  such  was  the  fact,  whether  the  fence 
was  on  one  side  or  the  other  of  the  slip  now  in  controversy. 

The  question,  as  it  seems  to  us,  is  one  of  fact.  Did  the  fence 
called  for  stand  on  the  northeastern  or  on  the  southwestern  side  of 
the  land  in  contest.  The  location  of  the  fence  must  determine  the 
location  of  the  line.  If  it  in  fact  stood  on  the  southwestern  side,  the 
statement  in  the  deed  must  give  way  to  that  fact.  Baxter  v.  Evett, 
7  T.  B.  Mon.  329. 

The  evidence  shows  without  contradiction  that  at  the  time  the 
deed  was  made  there  was  a  plank  fence  on  the  southwestern  side 
of  the  alley,  or  rather  on  a  prolongation  of  the  line  of  the  alley,  and 
that  there  was  no  such  fence  on  the  northeastern  side.  In  such  a 
case  the  natural  location  of  the  object  called  for  must  prevail  over 
the  description  of  that  locality  as  contained  in  the  deed.  Hopkins  v. 
Paxton,  4  Dana  36. 

That  the  object  called  for  is  artificial  and  not  natural  does  not 
alter  the  rule.     Each  is  but  evidence  of  the  actual  abuttals.    One 
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may  furnish  a  higher  degree  of  evidence  than  the  other,  in  ordinary 
cases,  but  in  this  case  there  is  no  room  to  doubt  that  the  plank  fence 
and  the  only  plank  fence  on  the  prolongation  of  the  Hilton  &  Brad- 
ley alley  was  on  the  southwest  side ;  and  the  case  is  as  strong  as  if 
the  call  had  been  to  a  tree  on  the  line  with  the  northeastern  side  of 
the  alley  and  to  run  thence  to  another  tree  also  on  a  line  with  the 
alley,  and  it  had  then  been  stated  that  both  trees  stood  on  a  straight 
line  with  the  northeastern  side  of  the  alley.  In  such  a  case  it  would 
nardly  be  contended  that  if  the  evidence  showed  clearly  and  without 
contradiction  that  the  trees  stood  on  a  straight  line  with  the  south- 
western side  of  the  alley  that  the  grantee  would  be  entitled  to  hold 
to  the  northeastern  side. 

The  coal  houses  could  hardly  have  been  described  as  a  plank 
fence,  and  especially  in  view  of  the  fact  that  there  was  a  fence  only 
four  feet  from  them  which,  had  the  intention  been  to  run  the  coal 
house,  would  at  once  have  suggested  the  necessity  to  describe  the 
line  as  running  to  the  houses  and  not  as  running  to  the  fence.  Nor 
does  the  qse  of  the  words  "and  also  the  alley",  etc.,  militate  against 
this  conclusion. 

As  already  intimated  the  deed  does  not  describe  nor  refer  in 
terms  to  an  alley  separating  the  lot  sold  to  Kelly  from  that  sold  to 
Kinkead.  The  statement  that  the  plank  fence  is  on  a  straight  line 
with  the  northeastern  side  of  the  alley  tends  to  exclude  the  idea  that 
the  fence  run  along  the  alley  referred  to,  and  consequently  leads  to 
the  conclusion  that  the  alley  intended  by  the  words,  "and  also  the 
alley  which  connects,"  etc.,  is  the  alley  lying  between  the  lot  now 
owned  by  Thompson  and  Boyd  and  that  owned  by  Goodloe. 

But  when  the  deeds  are  viewed  in  the  light  of  the  parol  evidence, 
and  of  the  evident  design  of  Harrison  in  purchasing  the  Hilton  al- 
ley, we  incline  to  the  opinion  that  the  alley  extending  from  the  en- 
gine house  to  Bank  alley  should  be  treated  as  an  easement  to  both 
lots. 

The  judgment  accords  with  these  views,  and  is  affirmed. 

Buckner  &  Allen,  for  appellants.     Geo.  W.  Darnall,  for  appellee. 
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^Kentucky  Central  R.  Co.  v.  William  E.  Wells. 

[Abstract  Kentucky  Law  Reporter,  Vol.  2 — 60.] 

Bill  of  Exceptions — Time  for  Filing. 

The  law  prior  to  the  Act  of  1878,  amending  Subsec.  2,  Sec.  337,  Ciril 
Code  of  1877,  required  that  the  party  excepting  should  at  the  close  of 
the  trial,  unless  further  time  be  given  him,  prepare  his  bill  of  excep- 
tions, and  this  was  required  to  be  done  during  the  day  on  which  the 
trial  terminates,  or  the  judgment  becomes  final.  A  trial  held  before 
the  Act  of  1878  came  in  force  is  governed  by  the  former  law,  and  a 
bill  of  exceptions  tendered  on  May  4,  when  the  motion  for  a  new  trial 
was  overruled  on  May  1,  1878,  is  not  in  time  and  does  not  become  a 
part  of  the  record  on  appeal. 

APPEAL  FROM  MASON  CIRCUIT  COURT. 

December  9,  1880. 

Opinion  by  Judge  Hargis  : 

The  first  objection  made  by  appellee  to  the  appeal  is  that  there  is 
no  bill  of  exceptions  showing  what  transpired  before  the  jury  on  the 
trial. 

The  action  was  brought  in  September,  1877,  a  judgment  had  for 
the  appellee,  and  the  motion  for  a  new  trial  was  overruled,  May  1. 
1878.  On  the  4th  day  of  May  thereafter  appellant  tendered  his  bill 
of  exceptions,  which  was  then  signed  and  made  part  of  the  record. 

In  Scott  v.  Burrows,  13  Bush  450,  this  court  decided  under  Sub- 
sec.  2,  Sec.  337,  Civil  Code  of  1877,  that  the  party  excepting  shall 
at  the  close  of  the  trial,  unless  further  time  be  given  him,  prepare 
his  bill  of  exceptions,  etc.  This  must  be  done  sometime  during  the 
day  on  which  the  trial  terminates,  or  the  judgment  becomes  final. 

The  Act  of  1878,  amending  Sub-sec.  2,  Sec.  337,  was  passed  sub- 
sequent to  the  trial  herein,  and  it  is  held  by  the  court  in  Yeatman  v. 
Day,  79  Ky.  186,  that  it  does  not  apply  to  cases  wherein  judg- 
ments were  rendered  and  exceptions  filed  before  the  act  was  passed. 
To  that  extent  the  act  is  unconstitutional.  See  City  of  Louisville  v. 
McKegney,7  Bush  651 ;  Barnet  v.  Barnet,  15  Serg.  and  R.  (Pa.)  72. 

It  therefore  follows  that  the  bill  of  exceptions  is  not  legally  be- 
fore this  court,  and  the  errors  assigned  cannot  be  considered  in  the 
absence  of  a  bill  of  exceptions. 

Wherefore  the  judgment  is  affirmed. 

W.  H.  Wadsworth  &  Sons,  for  appellant. 

E.  C.  Phister,  for  appellee. 


i88o.]  Hendrix  v.  Buckner's  Heirs.  923 

Uriah  S.  Hendrix  v.  H.  M.  Buckner's  Heirs. 

[Abstract  Kentucky  Law  Reporter,  Vol.  2 — 60.] 

Title  by  Adverse  Holding. 

Where  in  a  suit  to  recover  real  estate  It  is  shown  that  the  land 
claimed  by  the  plaintiff  is  within  a  prior  patent  boundary  under 
which  he  claims  the  defense  must  fail  unless  it  appears  that  no  entry 
or  possession  was  had  by  plaintiff  and  those  under  whom  he  claims 
within  such  patent  boundary;  but  where  it  does  appear  that  no  such 
entry  was  made  the  defendant  may  have  acquired  title  by  a  continu- 
ous adverse  holding  for  fifteen  years  before  the  bringing  of  the  action. 

APPEAL  FROM  PENDLETON  CIRCUIT  COURT. 

December  9,  1880. 

Opinion  by  Judge  Pryor: 

It  seems  to  us,  from  the  facts  as  they  now  appear  in  the  record,  the 
only  question  to  be  determined  in  order  to  settle  this  disputed  boun- 
dary was  whether  the  land  in  controversy  was  in  Thornberry's  pat- 
ent boundary  or  Taylor's;  in  other  words,  if  in  the  boundary  of 
Thornberry  the  defense  must  fail  unless  it  appears  that  no  entry  or 
possession  was  had  by  the  appellees  and  those  under  whom  they 
claim  within  the  patent  boundary.  If  no  such  entry  was  made  the 
appellees  may  have  acquired  title  by  an  adverse  holding.  There  is 
no  pretense  of  any  claim  by  the  appellees  outside  of  the  boundary  of 
Thornberry's  patent. 

The  second  instruction  given  at  the  instance  of  the  appellant,  but 
modified  by  the  court,  took  from  the  jury  the  right  of  determining 
the  question  as  to  boundary  by  telling  them  that,  although  the  land 
was  outside  of  the  Thornberry  patent,  the  appellees  could  recover. 
This  was  doubtless  an  oversight  on  the  part  of  the  court  and  coun- 
sel; still  it  is  urged  by  the  appellant  here  that  it  did  influence  the 
verdict,  and  whether  so  or  not,  as  the  instruction  is  found,  the  appel- 
lees are  permitted  to  recover,  although  the  land  is  not  within  the 
boundary  of  their  patent. 

The  instruction  is, — That  if  the  land  in  controversy  is  within  the 
boundary  claimed  by  the  appellant,  and  he  and  those  under  whom 
he  claims  have  been  in  the  possession  claiming  to  own  it  continu- 
ously for  fifteen  years  before  the  bringing  of  the  action,  they  should 
find  for  him  unless  they  believe  at  the  date  of  the  deed  and  entry 
said  land  was  in  the  adverse  possession  of  plaintiff,  or  those  under 
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whom  he  claims,  or  unless  they  believe  said  entry  and  possession  for 
said  time  was  outside  the  boundary  of  Thornberry's  patent. 

The  court  evidently  intended  to  say  that  if  outside  of  the  Thorn- 
berry  patent  the  appellees  could  not  recover ;  but  the  instruction  is 
so  worded  as  to  mislead  the  jury.  Other  objections  have  been  made 
to  the  rulings  of  the  court,  but  as  the  question  of  boundary  is  the 
real  question  in  the  case,  and  the  appellees  have  shown  title  within 
the  Thornberry  patent,  we  cannot  see  in  what  way  the  appellant  has 
been  prejudiced.  Copies  of  the  ancient  deeds  made  by  those  having 
the  custody  of  such  records,  when  the  original  cannot  be  produced, 
should  be  permitted  to  go  to  the  jury ;  and  in  fact  we  are  not  pre- 
pared to  say  that  the  copies  are  not  properly  authenticated.  The 
other  questions  raised  have  not  been  considered. 

Judgment  reversed  and  cause  remanded  for  further  proceedings. 

W.  J.  Perrin,  W.  W.  Ireland,  for  appellant. 

J.  H.  Fryer,  P.  /.  Denham,  for  appellees. 


Commonwealth  v.  William  Skeeters,  et  al. 

[Abstract  Kentucky  Law  Reporter,  Vol.  2 — 59.] 

Suit  on  Common-Law  Bond. 

A  common-law  obligation  can  only  be  proceeded  upon  in  a  court 
having  civil  jurisdiction. 

APPEAL  FROM  HARDIN  CIRCUIT  COURT. 

December  9,  1880. 

Opinion  by  Judge  Hines  : 

The  demurrer  to  the  petition  in  this  case  was  properly  sustained. 
If  the  bond  is  good  for  any  purpose,  and  we  think  it  is  not,  it  is 
good  for  only  a  common-law  obligation,  and  can  be  proceeded  upon 
only  in  a  court  having  civil  jurisdiction.  The  jurisdiction  of  the 
Hardin  Criminal  Court  was  exclusively  criminal,  and  this  being  a 
civil  proceeding  there  was  no  jurisdiction.  Morgan  v.  Common^ 
wealth,  12  Bush  84. 

Affirmed. 

Hardin,  for  appellant.    Montgomery  &  Poston,  for  appellees. 

[Cited,  Brown  v.  Commonwealth,  2  Ky.  L.  214.] 
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Commonwealth  v.  William  Hardin. 

[Abstract  Kentucky  Law  Reporter,  Vol.  2 — 59.] 

Criminal  Law — Indictment  for  Indecent  Exposure  of  the  Person. 

To  authorize  a  conviction  for  Indecent  exposure  of  the  person  the 
act  must  have  been  committed  in  a  public  place.  If  it  is  indictable 
for  one  to  expose  his  person  to  two  persons  in  a  private  place,  still  it 
is  no  offense  to  do  so  at  the  request  or  with  the  consent  of  such  per- 
sons. 

APPEAL  FROM  HARDIN  CIRCUIT  COURT. 

December  9,  1880. 

Opinion  by  Judge  Hines  : 

To  authorize  an  indictment  and  conviction  for  indecent  exposure 
of  the  person  the  act  must  have  been  committed  in  a  public  place.  It 
must  be  an  act  affecting  the  public  directly.  If  there  was  any  doubt 
as  to  whether  the  indecent  exposure  to  two  persons  in  a  private 
place  would  be  indictable  there  can  be  no  doubt  that  it  is  not  indict- 
able if  the  exposure  is  so  had  at  the  solicitation  or  with  the  consent 
of  the  persons  to  whom  the  exposure  is  made.  1  Bishop  on  Crimi- 
nal Law,  Sees.  244  and  J 125. 

The  indictment  in  this  instance  does  not  allege  that  the  exposure 
of  the  person,  which  was  in  the  presence  of  two  other  persons,  was 
made  in  a  public  place,  nor  that  the  exposition  was  made  without  the 
consent  of  those  witnessing  it.  The  demurrer  was  properly  sus- 
tained. 

Judgment  a/firmed. 

Hardin,  for  appellant.  Montgomery  &  Marriott,  Montgomery  & 
Poston,  J.  P.  Hobson,  for  appellee. 


Charles  Semple  v.  C.  L.  Hill. 

[Abstract  Kentucky  Law  Reporter,  Vol.  2 — 64.] 

Instruction  at  Appellant's  Request. 

An  appellant  cannot  complain  of  an  Instruction  given  at  his  request, 
and  the  fact  that  a  similar  one  is  given  at  the  request  of  the  defend- 
ant affords  no  ground  for  a  reversal,  even  though  erroneous. 

APPEAL  FROM  JEFFERSON  COURT  OF  COMMON  PLEAS. 

December  9,  1880. 
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Opinion  by  Judge  Pryor: 

The  instruction  complained  of  by  the  appellant,  or  the  one  con- 
trolling the  action  of  the  jury,  was  given  at  his  instance,  and  the 
fact  that  a  similar  instruction  was  given  for  the  defendant  affords  no 
ground  for  a  reversal,  although  erroneous.  We  do  not  see,  how- 
ever, that  any  valid  objection  can  be  urged  to  the  instruction  given. 
Both  the  knowledge  and  assent  of  the  appellant  to  the  agreement  be- 
tween Morse  and  the  appellee  were  necessary  to  be  established  in 
order  to  defeat  the  recovery,  and  if  the  appellant  knew  of  the  agree- 
ment and  permitted  Hill  to  create  the  account  from  time  to  time 
without  objection  is  a  fact  from  which  the  jury  might  infer  his  con- 
sent to  the  arrangement. 

The  testimony,  we  think,  is  ample  showing  that  appellant  both 
knew  and  consented  to  the  sale  of  the  goods  as  agreed  upon  between 
Morse  and  Hill.  The  other  objections  urged  are  merely  technical 
and  could  in  no  manner  have  affected  the  substantial  rights  of  the 
parties. 

Judgment  affirmed. 

W.  0.  &  /.  L.  Dodd,  for  appellant.    L.  McQuown,  for  appellee. 


Reid  &  Stone  v.  Pat  Punch. 

[Abstract  Kentucky  Law  Reporter,  Vol.  2 — 62.] 

Lien  of  Attorneys. 

A  claim*  In  litigation  both  before  and  after  judgment  is  subject  to 
an  attorney^  lien  in  the  hands  of  the  debtor,  and  such  a  lien  cannot 
be  defeated  by  the  defendant  paying  the  amount  of  the  judgment  to 
the  plaintiff. 

Amount  of  Attorney's  Fee. 

Where  no  amount  is  agreed  upon  as  the  fee  of  an  attorney  he  is  en- 
titled to  a  reasonable  fee. 

APPEAL  FROM  MONTGOMERY  CIRCUIT  COURT. 

December  11,  1880. 

Opinion  by  Judge  Hargis  : 

Boyd  held  a  senior  mortgage  for  $500  and  the  appellee  a  junior 
mortgage  for  $800,  on  the  same  house  and  lot.  The  former  insti- 
tuted suit  to  foreclose  his  mortgage  and  the  latter  employed  the  ap- 
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pellants,  Reid  and  Stone,  to  file  his  answer  and  cross-petition  for  the 
subjection  of  the  house  and  lot  to  the  satisfaction  of  his  claim  also, 
Judgment  was  rendered  for  the  amount  of  their  respective  debts, 
and  the  sale  of  the  property  to  pay  them  in  the  order  of  priority. 

The  appellee  became  the  purchaser  and  executed  bonds  with 
surety  for  the  amount  of  Boyd's  judgment,  a  lien  being  reserved  in 
the  bonds  on  the  land  till  their  payment,  but  did  not  execute  any 
bond  for  the  remainder  of  his  bid,  amounting  to  $421.85,  because  he 
was  the  owner  of  the  judgment  to  which  it  was  applied. 

The  appellants  moved  the  court  to  allow  them  $50  for  their  serv- 
ices, and  to  endorse  the  same  as  a  lien  on  the  judgment  in  favor  of 
appellee  and  the  house  and  lot  purchased  by  him.  This  motion  was 
overruled,  and  from  this  order  they  prosecute  this  appeal.  The 
amendment  to  Chap.  4,  Art.  1,  Revised  Statutes,  found  in  Myers' 
Supp.,  685,  gave  to  attorneys  a  lien  upon  judgments  for  money  in 
actions  prosecuted  by  them  to  recovery. 

In  construing  the  amendment  this  court  held  in  Stephens  v.  Far- 
rar,  4  Bush  13,  that  it  operated  to  render  the  claim  in  litigation  both 
before  and  after  judgment  subject  to  the  attorney's  lien  in  the  hands 
of  the  debtor ;  and  that  an  attorney's  lien  could  not  be  defeated  by 
the  defendant  who  satisfies  the  judgment  by  paying  its  amount  to 
the  plaintiff  and  taking  his  receipt  for  it. 

In  the  light  of  this  decision,  construing  the  statute  as  it  then 
stood,  it  appears  that  the  lien  on  a  judgment  attached  to  the  claim 
and  reached  the  subject  out  of  which  the  judgment  on  it  should  "be 
realized,  giving  to  the  attorney  control  of  the  judgment  to  the  ex- 
tent of  his  fee  in  exclusion  of  his  client  and  ungoverned  by  the  de- 
fendant. 

Section  15,  Art.  1,  Chap.  5,  of  the  General  Statute,  provides,  in 
substance,  among  other  classes  of  claims  and  demands,  that  in  any 
action,  whether  employed  by  plaintiff  or  defendant,  which  is  prose- 
cuted by  an  attorney  or  attorneys  to  recovery,  they  shall  have  a  lien 
upon  the  judgment  for  money  or  property,  either  personal  or  real, 
which  may  be  recovered  in  said  action  for  the  amount  of  an  agreed 
or  reasonable  fee  for  their  services. 

By  this  section  the  attorney's  lien  was  widened  so  as  to  embrace 
judgments  not  only  for  money,  but  for  personal  or  real  property. 
Under  the  former  statute  mentioned  the  plaintiff  could  not  defeat 
the  attorney's  lien  by  receiving  the  money  on  his  judgment.  Now, 
can  he,  under  the  present  statute,  defeat  a  lien  on  a  judgment  ior 
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money  and  a  sale  of  real  property  on  which  the  judgment  is  a  lien, 
by  becoming  himself  the  purchaser  and  receiving  the  property  with- 
out paying  the  purchase-money? 

The  requisites  necessary  to  give  to  an  attorney  a  lien  under  the 
clause  of  the  section  above  cited  are:  1.  That  he  shall  be  employed 
in  an  action ;  2.  And  that  he  shall  prosecute  it  to  recovery.  Both  of 
these  things  have  been  done  in  this  case. 

On  what,  then,  does  the  attorney's  lien  rest?  It  is  primarily  upon 
the  judgment,  either  for  money  or  property,  whether  the  property 
be  personal  or  real.  Thus,  the  statute  fixes  the  character  of  judg- 
ments on  which  the  lien  exists.  While  the  lien  was  limited  to  judg- 
ments for  money  we  have  seen  the  money  could  not  be  divested 
from  the  payment  of  the  lien.  Since  it  has  been  extended  for  judg- 
ments for  personal  or  real  property  we  think  the  property  should  be 
subjected  also  to  the  lien.  The  lien  is  on  the  judgment  and  embraces 
its  incidents.  The  judgment  is  the  vehicle  through  which  all  the 
liens  attached  to  it  reach  the  subject  out  of  which  the  judgment 
can  be  satisfied  and  the  liens  discharged. 

The  spirit  of  the  statute  is  not  to  give  a  lien  in  form  upon  the 
judgment  which  would  amount  to  nothing  more  ,than  a  "naked 
ideality,"  if  clients  were  permitted  to  become  possessed  of  the  fruits 
of  the  judgment  without  paying  the  laborer  his  hire,  but  to  reach  the 
money  and  property  subject  to  the  judgment  and  thus  vitalize  the 
lien  and  give  it  substance  on  which  to  survive. 

The  attorney  with  a  lien  has  an  interest  in  the  judgment,  and  be- 
fore inferior  lienholders  are  satisfied  he  must  be  paid  out  of  the 
property  subject  to  the  judgment,  by  the  recovery  of  which  he  en- 
titles himself  to  a  part  of  his  client's  claim,  equal  to  the  sum  of  his 
fee,  together  with  the  securities  and  property  in  lien  for  its  payment. 
His  fee  represents  so  much  of  his  client's  claim,  and  as  between  him 
and  his  client  his  rights  are  superior  by  reason  of  the  statute ;  but  as 
against  others  he  takes  no  greater  interest  than  the  client  had. 

The  judgment  of  Boyd  is  a  superior  lien  upon  the  property  until 
his  debt  shall  be  paid,  and  the  appellee's  lien  would  have  remained 
upon  the  property  until  his  part  of  the  purchase-money  had  been 
paid,  if  another  had  purchased.  In  that  case  the  attorney's  lien 
would  have  been  superior  to  his.  The  appellant's  lien,  after  they  re- 
covered the  judgment,  belonged  to  them  as  much  and  was  as  dis- 
tinct as  Bovd's  lien,  and  the  appellee  could  not,  by  collecting  the 
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money,  if  another  had  purchased,  nor  by  possessing  himself  of  the 
property  under  his  own  bid,  destroy  their  lien  upon  the  property. 

Before  he  can  keep  the  property  and  enjoy  the  results  of  the  labor 
of  his  attorneys  he  must  pay  them  a  reasonable  fee  for  their  services, 
no  amount  being  agreed  upon  between  them. 

Wherefore  the  judgment  is  reversed  and  cause  remanded  for  fur- 
ther proceedings  consistent  with  this  opinion. 

Reid  &  Stone,  for  appellants.     O.  S.  Tenny,  for  appellee. 


William  H.  Reddin,  et  al.,  v.  Theodore  Schwartz. 

[Abstract  Kentucky  Law  Reporter,  Vol.  2 — 63.] 

Vendor's  Lien — How  Lost. 

Where  vendors  having  a  lien  unite  with  the  vendees  and  transfer 
the  property  to  a  third  party  a  corporation,  it  becomes  subject  to  the 
corporate  debts,  and  it  is  then  too  late  for  the  vendors  to  assert  liens 
as  against  the  creditors  of  the  corporation. 

APPEAL  FROM  LOUISVILLE  CHANCERY  COURT. 

December  11,  1880. 

Opinion  by  Judge  Pryor  : 

The  whole  of  the  property  in  question,  by  the  act  of  organization 
made  on  the  1st  of  February,  1866,  was  transferred  to  and  became 
a  part  of  the  capital  stock  of  the  corporation  known  as  the  Beargrass 
Turnpike  Company.  The  conveyance  of  the  same  date  to  these  ap- 
pellants or  their  assigns  was  made  to  enable  them  to  become  stock- 
holders and  part  owners  in  the  enterprise.  The  vendors,  Roberts 
and  Hohn,  convey  seven-tenths  of  the  property  to  the  appellants, 
and  then  all  of  these  parties  transfer  the  same  to  the  Beargrass 
Turnpike  Company.  The  vendors,  having  a  lien,  unite  with  the 
vendees  in  transferring  the  property  to  a  third  party,  the  corpora- 
tion, and  by  an  express  provision  of  its  charter  the  property  of  the 
corporation  is  subject  to  its  debts. 

It  is  now  too  late  for  the  vendors  to  assert  liens  as  against  the 
creditors  of  the  corporation.  The  subscriptions  to  the  corporation 
were  fully  paid,  and  the  conveyance  made  to  the  appellants  for  that 
purpose.  The  shares  of  stock  were  paid  for  in  the  land  or  estate 
conveyed,  and  no  lien  being  retained  as  against  this  third  party  (the 
corporation)  the  chancellor  acted  properly  in  subjecting  the  prop- 
59 
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erty  to  the  payment  of  the  appellee's  debt.  The  corporate  shares  of 
stock  were  unencumbered,  and  we  think  this  was  the  manifest  pur- 
pose of  the  parties.  The  shares  of  Hohn  and  Roberts  certainly  had 
no  lien  resting  upon  them,  and  we  see  no  reason  why  these  shares 
should  be  held  liable  and  not  the  others.  The  books  show  the  in- 
debtedness of  the  company  to  the  appellee,  and  his  judgment  is 
based  upon  it.  There  is  no  reason  why  this  company  should  not  pay 
its  debts.  We  have  not  examined  the  charter  to  see  whether  by  a 
special  clause  the  property  of  the  company  may  be  sold  for  its  debts. 
It  is  a  fact  not  controverted  by  counsel,  and  therefore  the  court  will 
assume  that  such  is  the  charter. 

The  judgment  is  affirmed. 

O.  A.  Wehle,  Bigger  &  Davie,  William  Mix,  E.  E.  McKay, 
Clemmons  &  Willis,  for  Appellants.    L.  M.  Dembits,  for  appellee. 


Thomas  Raney  v.  Commonwealth. 

[Abstract  Kentucky  Law  Reporter,  Vol.  2 — 62.] 

Criminal  Law — Forgery. 

The  mere  verbal  direction  of  the  trial  judge  to  discharge  the  pris- 
oner does  not  discharge  him.  This  could  only  be  done  J>y  an  order  of 
record. 

APPEAL  FROM  MADISON  CIRCUIT  COURT. 

December  14,  1880. 

Opinion  by  Judge  Cofer  : 

The  punishment  inflicted  in  this  case,  although  the  smallest  that 
could  be  imposed  under  the  statute,  is  disproportioned  to  the  offense. 
The  appellant  is  proved  not  to  be  able  to  read  or  write,  and  of 
course  did  not  forge  the  order.  Nor  does  the  evidence  show  that  he 
knew  it  was  forged,  except  by  inference  from  the  fact  that  it  was 
forged,  and  he  presented  it  and  represented  that  it  had  been  given 
by  Hunter.  But  it  was  for  the  jury,  and  not  for  the  court,  to  say 
whether  that  inference  was  warranted  by  the  facts. 

The  mere  verbal  direction  of  the  judge  to  discharge  the  prisoner 
did  not  discharge  him.  No  order  was  entered  directing  his  dis- 
charge, and  it  is  only  by  the  record  that  such  matters  may  be  shown ; 
and  if  such  an  order  had  been  entered  and  set  aside  before  the  pris- 
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oner  left  the  bar  we  should  not  be  inclined  to  hold  that  it  would  dis- 
charge the  prisoner. 

The  court  properly  refused  to  permit  any  inquiry  into  the  ques- 
tion whether  any  evidence  was  heard  by  the  grand  jury  by  which 
the  indictment  was  found.  A  careful  scrutiny  of  the  entire  record 
has  failed  to  detect  any  error  for  which  this  court  is  authorized  to 
reverse  the  judgment,  and  it  is  affirmed. 

Morse  &  Chenault,  for  appellant.    Hardin,  for  appellee. 


Thomas  G.  Cornelius,  et  al.,  v.  B.  K.  Tully. 

[Kentucky  Law  Reporter,  Vol.  2 — 204.] 

Right  of  Church  to  Borrow  Money. 

The  deed  to  a  church  declared  that  the  land  should  be  held  for  the 
use  of  the  members  of  the  church  according  to  the  rules  and  disci- 
pline agreed  upon  and  adopted  by  the  ministers  of  the  church  at  their 
general  conference;  and  one  of  the  rules  adopted  is  that  if  the  trufe 
tees  holding  the  property  for  church  purposes  have  advanced  money 
or  become  responsible  for  such  money,  and  pay  it,  they  may  sell  or 
mortgage  the  property  to  pay  or  secure  the  debt  It  is  held  that  the 
church  property  is  liable  for  a  debt  due  a  trustee  who  has  paid  the 
contractor  for  erecting  the  church  and  where  the  trustees  were  re- 
quired to  borrow  money  to  pay  such  contractor  and  have  to  pay  in- 
terest thereon,  the  interest  becomes  a  proper  charge  upon  said  church 
also. 

APPEAL  FROM  LOGAN  CIRCUIT  COURT. 

December  14,  1880. 

Opinion  by  Judge  Cofer  : 

The  erection  of  the  church  building  was  directed  by  the  proper 
authorities  of  the  church.  No  limitations  or  restrictions  were  placed 
on  the  building  committee.  They  had  power  to  erect  the  house  they 
did  erect;  it  has  been  regularly  received;  and  the  record  does  not 
show  that  any  person,  lay  or  official,  objected  on  the  ground  that 
the  house  was  finer  or  more  expensive  than  was  authorized  or  de- 
sired, until  long  after  it  was  completed  and  paid  for. 

The  debt  to  the  appellee  may  not  have  been  contracted  with  the 
consent  of  the  church  authorities,  but  the  debt  to  H.  B.  Tully  was  so 
contracted.  The  appellee  was  one  of  the  trustees  and  a  member  of 
the  building  committee,  and  had  the  right  to  pay  the  debt  of  the 
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church  to  the  contractor  and  thereby  make  the  church  his  debtor. 
The  provision  of  the  Book  of  Discipline  quoted  in  the  petition,  and 
admitted  in  the  answer,  authorizes  the  trustees  to  mortgage  the 
property  to  pay  the  debt,  or  to  sell  it  for  that  purpose.  This  they 
refused  to  do,  and  they  now  insist  that  the  courts  have  no  power  to 
enforce  the  payment  of  the  debt,  because  the  land  on  which  the 
house  stands  is  dedicated,  by  the  deeds  under  which  it  is  held,  to  the 
worship  of  God. 

The  deed  declares  the  land  shall  be  held  for  the  use  of  the  mem- 
bers of  the  church  "according  to  the  rules  and  discipline  which  from 
time  to  time  may  be  agreed  upon  and  adopted  by  the  ministers  and 
preachers  of  the  said  church  at  their  general  conference,"  etc.  One 
of  these  rules  is  that  if  the  trustees  holding  property  for 
church  purposes  have  advanced  money,  or  shall  be  responsible 
for  any  sum  of  money  on  account  of  church  property,  and  shall 
pay  it,  they  may  sell  or  mortgage  the  property  to  pay  or  secure 
the  debt.  This  made  it  the  duty  of  the  trustees  to  sell  or  mortgage 
the  property  to  pay  or  secure  the  debt,  if  any,  due  to  the  appellee, 
and  having  failed  to  do  so  the  chancellor  will  treat  as  done  that 
which  ought  to  have  been  done,  and  enforce  the  debt  against  the 
property  as  though  a  mortgage  had  been  made. 

June  ii,  1873,  the  building  committee  borrowed  of  a  bank  in  Rus- 
sellville  $2,000,  and  paid  it  to  the  contractor,  and  in  July,  1874,  the 
appellee  and.others  borrowed  of  Miller  $1,213.33  m  g°ld,  f°r  which 
they  gave  their  note  bearing  ten  per  cent,  interest.  The  gold  was 
sold  and  the  proceeds  applied  as  payment  on  the  debt  to  the  bank 
which  was  bearing  interest  at  the  rate  of  twelve  per  cent.  The  ap- 
pellee has  paid  off  that  note,  and  he  also  paid  off  the  balance  of  a 
note  given  by  the  building  committee  to  the  contractor,  amounting 
to  $159.95.    These  sums  constitute  the  basis  of  his  claim. 

But  it  is  contended  that  the  building  committee  had  no  authority 
to  borrow  money  and  pay  interest,  and  that,  deducting  the  amount 
subscribed  and  collected  to  pay  for  the  building  from  its  costs,  there 
is  only  a  small  balance  remaining  unpaid,  if  anything,  and  that  the 
committee  must  lose  the  interest  paid  by  them  on  borrowed  money. 
It  is  also  contended  that  the  appellee  did  not  pay  his  own  subscrip- 
tion of  $600  until  long  after  it  was  due,  and  that  this  failure  made  it 
necessary,  if  it  was  necessary  at  all,  to  borrow  money,  and  that  even 
if  the  committee  had  authority  to  borrow  money  the  appellee  ought 
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to  lose  the  interest,  payment  of  which  was  made  necessary  by  his  de- 
fault in  paying  his  subscription. 

The  contract  for  building  the  house  was  made  April  30,  1873. 
The  work  was  to  be  commenced  May  12,  and  to  be  finished  as  soon 
as  practicable.  The  price  was  to  be  paid  in  weekly  instalments  as 
the  work  progressed,  except  25  per  cent.,  which  was  to  be  paid 
when  the  work  was  completed.  The  work  was  completed  prior  to 
March  28,  1874,  when  the  house  was  received,  and  the  committee's 
note  given  for  $745,  the  balance  remaining  unpaid.  The  subscript 
tions  were  payable  one- fourth  on  September  1,  1872,  one- fourth  De- 
cember 1,  1872,  one-fourth  March  1,  1873,  and  one-fourth  June  1, 

1874. 

There  is  nothing  in  the  record  showing  when  the  several  sub- 
scriptions were  collected,  and  in  the  absence  of  such  showing  it 
ought  to  be  assumed  that  the  building  committee  acted  honestly  and 
faithfully,  that  enough  was  not  collected  to  meet  their  obligation  to 
the  contractor,  and  that  they  borrowed  the  money  from  the  bank  be- 
cause the  subscribers  did  not  pay  in  their  subscriptions  as  fast  as  the 
money  was  required.  The  members  of  the  committee  were  them- 
selves large  subscribers ;  they  were  members  of  the  church,  and  had 
no  interest  to  increase  the  cost  of  the  building  by  unnecessarily  bor- 
rowing money  at  a  high  rate  of  interest,  if  they  had  money  in  hands 
with  which  to  meet  their  obligations  to  the  contractor. 

The  appellee  paid  off  the  note  given  by  the  building  committee  to 
the  contractor.  When  this  was  done  does  not  appear,  but  the  church 
has  never  paid  any  interest  on  it,  and  none  is  claimed  except  on  the 
balance  after  deducting  from  it  the  $53  the  contractor  owed  the 
church,  and  $532.10,  balance  of  appellee's  subscription.  So,  if  appel- 
lee was  in  default  at  all,  it  was  only  as  to  $532.10,  from  March  1, 
1873,  when  the  whole  became  due,  to  March  28,  1874. 

But  no  money  was  borrowed  until  in  June,  1873,  and  if  he  ac- 
counts for  interest  on  the  sum  of  $532.10,  at  the  same  rate  that  was 
paid  to  the  bank  from  the  time  the  money  was  borrowed,  to  March 
28,  1874,  no  hardship  or  loss  will  result  from  his  failure  to  pay  his 
subscription  when  due.  The  circuit  court  allowed  him  for  interest 
on  borrowed  money  at  six  per  cent.  The  evidence  shows  that  ten 
per  cent,  was  paid.  The  appellants  complain  that  any  interest  was 
allowed,  and  the  appellee  by  cross-appeal  complains  that  he  was  not 
allowed  all  the  interest  paid. 

If  it  had  been  shown  that  the  subscriptions  had  been  or  ougV\t  to 
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have  been  collected  in  time  to  meet  the  demands  of  the  contractor, 
or  if  there  was  evidence  sufficient  to  show  that  the  committee  acted 
recklessly  or  unfaithfully,  there  might  be  strong  reasons  for  refus- 
ing to  permit  them  to  charge  the  church  with  any  part  of  the  interest 
they  have  paid.  But  in  the  entire  absence  of  such  evidence,  we  agree 
with  the  counsel  for  the  appellants  that  all  or  none  of  the  interest 
paid  should  be  allowed.  Having  contracted  to  pay  the  contractor 
weekly  as  the  work  progressed,  they  were  bound  in  good  faith  to 
him  to  keep  their  promise,  and  a  failure  to  do  so  might  have  sub- 
jected them  or  the  church  to  heavy  losses. 

Under  such  circumstances  it  was  their  duty  to  borrow  money,  if  it 
was  not  paid  by  the  subscribers,  and  the  right  to  pay  interest  was  a 
legal  incident  to  the  right  to  borrow.  The  court  should  therefore 
have  allowed  as  a  charge  against  the  church  all  the  interest  paid  by 
the  building  committee  to  the  bank,  and  by  the  appellee  to  Miller, 
deducting  from  it  interest  at  the  same  rate  on  the  balance  of  the  ap- 
pellee's subscription  as  before  indicated. 

The  sums  paid  for  steps  and  for  stone  slabs  and  washing  down 
and  penciling  the  walls  should  also  be  charged  to  the  church.  It 
may  or  may  not  be  true  that  they  were  embraced  in  the  contract  to 
build  the  house.  That  is  not  a  question  now.  The  building  commit- 
tee recognized  these  things  as  extra  work  and  paid  for  them.  The 
committee  was  the  agent  of  the  church,  and  it  is  bound  by  their  ac- 
tion. 

The  purchase-money  paid  to  Lyon  was  a  debt  of  the  church,  and 
was  paid  out  of  the  fund  in  the  hands  of  the  building  committee,  and 
reduced  by  that  amount  the  sum  remaining  to  pay  to  the  contractor; 
and  the  appellee  having  advanced  money  by  borrowing,  it  is  diffi- 
cult to  see  upon  what  principal  of  equity  the  church  can  refuse  to  re- 
imburse him ;  and  if  this  were  not  so,  the  debt  to  Lyon  was  a  debt 
against  the  church  property  and  has  been  paid  by  the  committee,  has 
not  been  reimbursed,  and  is  a  charge  against  the  property  under  that 
portion  of  the  discipline  quoted  above. 

The  private  accounts  between  appellee  and  Henry  Cornelius  have 
nothing  to  do  with  this  controversy.  There  is  no  proof  of  an  agree- 
ment on  the  part  of  the  committee  or  of  appellee  to  accept  his  serv- 
ices in  buying  and  driving  cattle  as  payment  of  his  subscription,  and 
if  the  services  be  proved  there  was  no  error  in  rejecting  the  charge 
as  against  appellee,  in  this  controversy  between  him  and  the  church. 

The  statute  quoted  (Sec.  5,  Chap.  13,  Gen.  Stat.)  has  no  applica- 
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tion  to  a  proceeding  to  subject  church  property  to  sale  to  pay  the 
debts  of  the  church.  It  only  applies  when  the  church  or  its  trustees 
seek  a  sale  for  their  own  purposes. 

The  judgment  is  affirmed  on  the  original  and  reversed  on  the 
cross-appeal,  and  the  cause  is  remanded  for  judgment  in  conformity 
to  this  opinion. 

R.  S.  Brevier,  for  appellants. 
'  James  H.  Bowder,  Charles  S.  Grubbs,  for  appellee. 


John  Venderhide  v.  Commonwealth. 

Criminal  Law— Murder. 

It  is  not  error  to  overrule  an  application  for  a  continuance  of  a 
murder  trial  made  by  the  accused  to  another  term  of  the  court,  when 
much  less  time  would  be  required  to  prepare  his  defense;  nor  is  it 
error  to  refuse  an  application  for  a  continuance  on  account  of  an  ab- 
sent witness  where  it  does  not  appear  that  the  facts  sought  to  be 
proven  by  him  are  material,  and  where  the  accused  is  not  Injured  In 
his  defense  by  the  fact  that  such  witness  does  not  attend  or  testify. 

* 

APPEAL  FROM  SHELBY  CIRCUIT  COURT. 

December  16,  1880. 

Opinion  by  Judge  Cofer  : 

At  the  last  September  term  of  the  Shelby  Circuit  Court  the  appel- 
lant was  found  guilty  of  the  murder  of  Rebecca  Johnson  on  the  21st 
day  of  July  last,  and  sentenced  to  be  hanged.  He  was  defended  by 
counsel  assigned  by  the  court,  and  they  prosecute  this  appeal  for 
their  client  in  the  hope  that  they  may  in  a  manner  compatible  with 
law  save  him  from  the  awful  doom  which  otherwise  awaits  him. 

They  urge  but  a  single  point,  viz. :  That  the  court  erred  in  overrul- 
ing a  motion  for  a  continuance  of  the  prosecution.  This  was  asked 
upon  two  grounds:  1.  That  his  first  appearance  to  the  indictment 
was  on  September  13,  when,  having  no  counsel,  counsel  were  as- 
signed him  by  the  court ;  that  he  was  on  the  same  day  remanded  to 
prison  in  Frankfort,  thirty-seven  miles  from  the  place  where  his 
counsel  resided ;  that  he  had  no  money  to  pay  the  expenses  of  his  at- 
torneys from  their  homes  to  the  place  where  he  was  confined ;  that 
he  had  been  kept  there  until  the  day  preceding  that  on  which  his 
motion  was  made  and  had  no  sufficient  opportunity  to  confer  with 
his  counsel;  that  there  were  various  matters  connected  with  his 
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defense  which  he  had  no  opportunity  of  communicating  to  his  at- 
torneys, and  which  it  would  be  improper  to  state  in  the  affidavit ;  and 
that  he  believed  that  in  consequence  of  these  facts  his  attorneys 
could  not  possibly  have  prepared  his  defense  in  a  proper  manner, 
and  that  he  could  not  safely  go  to  trial. 

He  further  stated  that  he  was  informed  that  testimony  would  be 
offered  by  the  commonwealth  to  show  that,  on  the  morning  the  de- 
ceased was  killed,  he  (the  prisoner)  went  through  the  town  of 
Brownsboro  in  the  direction  of  the  place  where  the  killing  occurred ; 
that  he  then  had  on  a  shirt ;  that  in  a  short  time  he  returned  to 
Brownsboro  and  then  had  on  no  shirt;  that  a  shirt  was  afterward 
found  hidden  near  the  place  where  the  deceased  was  killed ;  and  that 
he  was  informed  he  could  prove  by  one,  Joseph  Hightsman.  who 
lived  in  Jefferson  county,  that  when  he  (the  prisoner)  returned  to 
Brownsboro  he  had  on  a  shirt. 

The  court  awarded  an  attachment  against  Hightsman  returnable 
forthwith,  and  overruled  the  motion  for  a  continuance  to  which  the 
prisoner  excepted.  At  the  conclusion  of  the  evidence  for  the  com- 
monwealth Hightsman  was  not  present,  and  it  appeared  that  a  spe- 
cial bailiff  sent  after  him  had  not  been  able  to  find  him ;  and  the 
prisoner  then  again  asked  the  court  to  continue  the  cause,  or  to  re- 
quire the  attorney  for  the  commonwealth  to  admit  that  the  fact 
which  he  had  stated  in  his  affidavit  he  could  prove  by  Hightsman 
was  true. 

The  court  overruled  both  these  motions  and  the  prisoner  again 
excepted.  It  was  not  necessary  that  the  cause  should  be  continued 
until  another  term  in  order  to  enable  the  prisoner  to  confer  with  his 
counsel.  This  could  have  been  done  in  a  much  shorter  time,  and  we 
do  not  doubt  that  the  court  would  have  allowed  a  reasonable  time 
for  that  purpose  if  asked  to  do  so.  Gambrcl  v.  Commonwealth,  23 
Ky.  L.  502. 

The  evidence  for  the  commonwealth  conduced  to  show  that  the 
prisoner  passed  through  the  town  of  Brownsboro  early  on  the  morn- 
ing on  which  the  deceased  was  killed,  going  in  the  direction  in 
which  her  body  was  found,  and  that  he  then  had  his  coat  on  his  arm 
and  had  on  a  shirt.  It  also  showed  that  some  hours  later  he  re- 
turned to  Brownsboro,  and  then  had  on  a  coat  which  was  buttoned 
up  and  had  a  handkerchief  around  his  neck. 

While  there  he  made  inquiries  of  Joseph  Hightsman,  and  then 
went  toward  Beards  Station,  where  he  was  arrested,  and  it  was  at 
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that  place,  and  not  at  Brownsboro,  at  which  the  commonwealth's  ev- 
idence conduced  to  prove  he  did  not  have  a  shirt  on. 

In  view  of  this  evidence  it  was  not  material  whether  he  had  on  a 
shirt  when  he  returned  to  Brownsboro  or  not,  and  he  was  not  prej- 
udiced by  the  absence  of  Hightsman,  or  by  the  refusal  of  the  court 
to  require  the  attorney  for  the  commonwealth  to  admit  the  truth  of 
the  statement  in  the  affidavit  as  to  what  Hightsman  would  swear. 

The  evidence,  although  entirely  circumstantial,  was  so  conclusive 
as  to  leave  no  room  for  any  doubt  of  his  guilt,  and  we  are  therefore 
compelled  to  affirm  the  judgment. 

Judge  Hargis  dissenting. 

Ben  S.  Robbins,  D.  H.  French,  for  appellant. 

P.  IV.  Hardin,  for  appellee. 


Charlotte  S.  Nelson  v.  James  H.  Nelson,  et  al. 

[Abstract  Kentucky  Law  Reporter,  Vol.  2 — 63.1 

Will— Construction  of  Will. 

A  testator  provided  as  follows:  "I  give  and  bequeath  to  James  Nel- 
son's children  •  •  •  one  equal  portion  of  my  estate,  *  *  * 
but  their  father  is  to  occupy,  manage  and  control  the  said  portion  for 
them  during  his  life,  and  then  a  division  shall  be  made  between  said 
children,  but  he  is  not  to  dispose  of  or  sell  any  portion  of  it;  nor  is 
he  to  be  responsible  for  any  profit  or  use  of  said  portion,  nor  is  said 
portion  nor  any  interest  or  profit  of  the  same  to  be  liable  for  his  debts 
In  any  event."  It  was  held  that  such  terms  created  in  the  son  a  life 
estate. 

Construction  of  Provisions  in  a  WilL 

If  two  provisions  of  a  will  are  repugnant  the  later  will  be  preferred 
as  expressing  the  intention  of  the  testator. 

APPEAL  FROM  CLARK  COURT  OF  COMMON  PLEAS. 

December  16,  1880. 

Opinion  by  Judge  Hargis: 

The  fifth  clause  of  the  will  of  Wm.  H.  Nelson,  under  which  the 
appellant  claims  that  James  H.  Nelson,  the  son  of  the  testator,  took 
a  life  estate,  is  in  these  words : 

"I  give  and  bequeath  to  James  Nelson's  children  that  he  now  has, 
or  may  hereafter  have,  one  equal  portion  of  my  estate,  that  is,  the 
same  portion  my  son  would  have  received.    They  are  to  take  toward 
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that  portion  the  farm  on  which  they  now  reside.  If  that  is  more 
than  their  portion,  then  they  are  to  pay  back  to  my  estate  any  over- 
plus. This  portion  is  given  to  my  son's  children,  but  their  father  is 
to  occupy,  manage  and  control  the  said  portion  for  them  during  his 
life,  and  then  a  division  shall  be  made  between  said  children ;  but  he 
is  not  to  dispose  of  or  sell  any  portion  of  it ;  nor  is  he  to  be  respon- 
sible for  any  profit  or  use  of  said  portion ;  nor  is  said  portion  nor 
any  interest  or  profit  of  the  same  to  be  liable  for  his  debts  in  any 
event." 

What  interest,  if  any,  has  James  H.  Nelson  in  the  farm  men- 
tioned, which  is  shown  by  the  record  to  contain  218  acres?  In  the 
beginning  he  makes  a  general  devise  to  the  children  of  his  son  of  the 
portion  he  would  have  received,  and  gives  them  the  farm  in  ques- 
tion toward  that  portion,  requiring  them  to  pay  back  to  his  estate 
the  overplus  if  the  farm  should  be  more  than  their  portion.  He  then 
repeats  that  "this  portion  is  given  to  my  son's  children." 

After  that  he  wills  that  their  father  is  to  occupy,  manage  and  con- 
trol the  said  portion  for  them  during  his  life,  then  a  division  shall  be 
made  among  said  children.  The  occupancy,  control  and  manage- 
ment of  the  farm  were  secured  by  the  will  to  his  son  during  his  life 
by  the  express  language  of  the  will,  and  in  order  to  prevent  any  dis- 
turbance of  his  occupancy,  control  and  management  the  testator  di- 
dected,  in  effect,  that  a  division  of  the  land  should  not  take  place 
among  the  children  of  his  son  during  his  life.  The  children  could 
not,  therefore,  obtain  possession  during  their  father's  lifetime. 

He  was  given  complete  control  of  the  farm,  exempted  from  pay- 
ment or  responsibility  for  any  use  or  profit  that  might  arise  during 
his  life  by  reason  of  his  occupancy,  management  and  control  of  the 
farm.  This  occupancy  was  certainly  intended  to  be  exclusive,  else 
the  children  would  have  been  given  some  right  of  joint  occupancy 
with  him.  The  word  "occupancy,"  as  used  in  the  will,  is  equivalent 
to  the  word  "possession." 

If  he  had  intended  the  children  to  have  had  any  interest  in  the  use 
or  profits,  in  order  to  maintain  or  educate  them,  why  did  he  without 
regard  to  their  age  or  condition  forbid  a  division  to  take  place  dur- 
ing their  father's  lifetime,  although  he  may  live  until  all  of  them 
are  beyond  21  years  old  and  far  advanced  in  life?  It  is  a  significant 
fact  that  for  this  anticipated  long  continued  occupancy,  provided  for 
the  father,  no  responsibility  was  to  be  incurred  by  him  for  any  use 
or  profits.    Could  the  creditors  of  the  children  subject  the  use  and 
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profits  during  their  father's  life  to  their  debts?  Certainly  not,  be- 
cause they  belong  to  the  father,  and  he  cannot  be  made  responsible 
for  them,  although  he  and  no  one  else  can  receive  them.  Adverse  of 
the  use  and  profits  for  life  is  a  life  estate.  Bowles  v.  Winchester,  13 
Bush  1. 

The  reservation  by  a  grantor  of  the  use  and  control  of  the  granted 
premises  during  his  life  creates  in  him  a  life  estate  with  all  its  inci- 
dents. Washburn  on  Real  Property  (6th  ed.),  Sec.  222.  While  the 
land  is  devised  to  the  children,  and  the  occupancy,  management  and 
control  thereof  given  to  the  son  for  them,  yet  in  a  subsequent  part 
of  the  clause  the  testator  secures  the  control  and  occupancy  to  his 
son  during  his  life,  and  for  that  period  gives  him  the  use  and  profits 
for  which  he  is  exempted  absolutely  from  all  responsibility.  He  has, 
therefore,  devised  the  use,  profits  and  control  of  the  land  to  his  son 
during  his  life,  and  we  think  it  creates  in  him  a  life  estate. 

The  provisions  contained  in  this  clause  of  the  will  seem  to  be  re- 
pugnant unless  the  control,  management  and  occupancy  "for  them" 
means  that  he  shall  manage  the  farm  during  his  life  in  a  husband- 
like manner.  That  is,  he  shall  not  commit  nor  permit  waste  of  any 
kind  which  the  children  would  have  the  right  to  restrain.  But  if  two 
provisions  of  a  will  are  repugnant  the  latter  shall  be  preferred  as  ex- 
pressing the  intention  of  the  testator.  2  Blackstone  Commentaries, 
381 ;  1  Redfield  on  Wills,  443.  In  the  case  of  Wykham  v.  Wykham, 
18  Vesey  395,  the  court  said  that  "of  two  inconsistent  limitations  in 
a  will  the  latter  prevails." 

We  cannot  think  this  will,  taken  in  all  of  its  parts  and  construed, 
creates  any  trust  for  the  children  by  the  words  "for  them"  used  in 
the  words  quoted.  Sharp  v.  Lain,  Mss.  Opin.,  1884.  The  intention 
of  the  testator  was  to  give  this  son,  for  some  reason,  what  was 
equivalent  to  a  life  estate,  but  not  by  the  usual  words  in  which  such 
estate  is  created,  and  imposes  upon  it  conditions  which  would  pro- 
tect it  from  his  creditors.  While  the  son  is  exempted  from  liability 
for  the  use  or  profits  the  testator  declares  that  the  profits  shall  not  be 
liable  for  his  debts. 

The  manifest  object  of  the  testator  was  to  give  to  the  son  the  use 
and  profits,  but  place  them  beyond  the  reach  of  his  creditors.  It  has 
been  held  repeatedly  that  such  provisions  in  a  will  or  deed  are  void. 
Samuel  v.  Ellis,  12  B.  Mon.  479;  Samuel  v.  Salter,  3  Met.  259; 
Cosby  v.  Ferguson,  3  J.  J.  Marsh.  264 ;  Eastland  v.  Jordan,  3  Bibb 
186;  Pope's  Exrs.  v.  Elliott,  8  B.  Mon.  56. 
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The  construction  we  have  given  the  will  excludes  the  idea  that 
any  trust  was  created  by  it  for  the  children  in  the  use  and  profits  of 
the  land  during  their  father's  life.  Words,  to  create  a  trust,  must  be 
imperative  on  the  donee  of  the  trust,  and  if  they  confer  a  mere 
power  or  authority  and  leave  entirely  at  his  discretion  to  apply  or 
not  the  gift  to  the  designated  purpose,  no  trust  will  be  created.  Hill 
on  Trustees,  side  page  66. 

Wherefore  the  judgment  is  reversed  and  cause  remanded  for  fur- 
ther proceedings  consistent  with  this  opinion. 

Geo.  B.  Nelson,  L.  Hathaway,  for  appellant. 

Breckinridge  &  Shelby,  for  appellees. 


William  E.  Glover's  Ex'r  v.  Myer  &  Hay. 

[Abstract  Kentucky  Law  Reporter,  Vol.  2 — 68. 
Reported  in  full,  3  Ky.  L.  181.] 

Liability  of  Subscriber  for  Railroad  Stock. 

A  subscriber  for  stock  in  a  railroad  company  is  released  from  his 
subscription  by  a  subsequent  alteration  of  the  organization  of  the 
company  when  such  alteration  is  fundamental  and  not  contemplated 
by  the  charter  or  the  general  law;  but  his  liability  remains  if  the  al- 
teration or  amendment  is  accepted  by  the  subscriber,  and  his  accept- 
ance may  be  either  by  express  action  or  by  his  acquiescence.  Espe- 
cially is  this  true  in  a  contest  between  a  creditor  of  the  company, 
after  the  subscription  is  made,  and  the  subscriber  for  stock. 

APPEAL  FROM  LOUISVILLE  CHANCERY  COURT. 

December  16,  1880. 

Opinion  by  Judge  Hines: 

In  1867  the  Elizabethtown  &  Paducah  R.  Co.  was  chartered  and 
authorized  to  construct  a  railroad  from  Elizabethtown  to  Paducah. 
To  the  capital  stock  of  this  company  appellant  made  an  uncondi- 
tional subscription  of  $2,500,  on  which  he  paid  two  calls.  Subse- 
quent to  this,  in  March,  1868,  the  charter  was  amended,  and  among 
other  things  the  company  was  authorized  to  build  branch  roads.  In 
1873  the  charter  was  again  amended,  and  the  name  of  the  company 
changed  to  the  Louisville,  Paducah  &  Southwestern  R.  Co.  Under 
the  amendment  of  1868  the  company  constructed  a  branch  road 
from  Cecilia  to  Louisville.  Appellees  were  contractors  in  the  build- 
ing of  this  branch,  and  having  obtained  judgment  against  the  com- 
pany and  had  execution  returned  no  property  found,  they  instituted 
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this  proceeding  in  equity  to  subject  the  unpaid  portion  of  the  sub- 
scription made  by  appellant's  testator. 

Without  alleging  fraud  or  mistake  appellant  seeks  to  escape  liabil- 
ity on  the  ground  that  certain  conditions  were  attached  to  the  sub- 
scription, and  upon  the  further  ground  that  he  was  released  by  the 
amendments  to  the  charter  which  undertook  to  change  his  contract 
with  the  Elizabethtown  &  P.  R.  Co.,  and  which  amendment  he 
alleges  he  did  not  accept.  The  allegations  of  appellant's  answer  is 
that  the  amendment  of  1868  was  obtained  without  his  consent,  and 
that  when  the  company  accepted  it  he  refused  to  pay  any  more  on 
his  subscription.  There  is  no  charge  that  appellant  did  anything 
more  to  manifest  his  disapproval  of  the  amendments  than  stated  un- 
til the  filing  of  the  answer  in  this  case  in  1878. 

It  may  be  conceded  that  a  subscriber  for  stock  is  released  from  his 
subscription  by  a  subsequent  alteration  of  the  organization  of  the 
company,  when  such  alteration  is  fundamental  and  not  contemplated 
by  the  charter  or  by  the  general  law.  But  whatever  the  alternation 
may  be,  the  liability  for  the  subscription  remains  if  the  amendment 
effecting  the  alteration  is  accepted  by  the  subscriber  to  the  stock, 
and  that  acceptance  may  be  manifested  by  acquiescence  as  well  as 
by  express  acceptance.  Especially  is  this  true  in  a  contest  between 
one  who  becomes  a  creditor  of  the  company,  subsequent  to  the  sub- 
scription, and  the  subscriber  for  stock.  When  the  amendment,  as 
in  this  case,  is  accepted  by  the  majority  of  the  stockholders,  and  the 
company  proceeds  to  act  under  it,  good  faith  to  the  company  as  well 
as  to  those  dealing  with  it  requires  that  the  nonassenting  stockholder 
should  make  known  his  nonacceptance  of  the  amendment  in  an  un- 
equivocal and  public  manner. 

In  this  instance  it  is  not  charged  that  notice  was  given  in  any  way 
to  the  public  of  the  nonacceptance,  nor  in  fact  to  the  company.  The 
only  charge  in  the  answer  from  which  an  implied  notice  to  the  com- 
pany could  be  inferred  is  that,  after  the  amendment,  appellant  re- 
fused to  pay  his  subscription.  Under  these  circumstances  those 
dealing  with  the  company  had  a  right  to  presume  an  acceptance  of 
the  amendment  on  the  part  of  the  stockholders,  and  to  look  to  the 
unpaid  subscriptions  as  a  fund  out  of  which  their  claims  were  to  be 
satisfied.  This  is  unlike  a  case  where  there  is  no  acceptance  of  an 
amendment  to  a  charter  by  the  company  itself  through  its  corporate 
organization.  Before  an  amendment  is  binding  upon  the  company 
in  its  corporate  capacity  there  must  be  either  a  iortnaV  acceptavit  ox 
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conduct  under  the  amendment  by  which  the  acceptance  of  the  com- 
pany is  made  manifest;  but  where  the  company,  as  such,  formally 
accepts  an  amendment  and  acts  under  it,  the  presumption  is  that  the 
stockholders  individually  approve  and  accept  the  amendment. 

Judgment  affirmed. 

Judge  Cofer  not  sitting. 

John  Roberts,  for  appellant. 

D.  JV.  Sanders,  D.  M.  Rodman,  for  appellees. 


Eckstein,  Norton  &  Co.  v.  Myer  &  Hay. 

[Kentucky  Law  Reporter,  Vol.  2 — 124,  as  Eckstein  v.  Meyer.] 

Validity  of  Mortgage  on  Railroad  Company's  Assets  to  Secure  Bonds. 
The  rule  that  sales  of  personal  property  not  accompanied  by  pos- 
session are  void  does  not  apply  to  mortgages  and  deeds  of  trust. 

Mortgage  to  Secure  Bonds  Includes  Unpaid  Subscriptions  for  Stock. 

Where  a  railroad  company,  to  secure  the  payment  of  bonds  issued 
to  pay  for  construction,  executes  a  mortgage  on  its  road  bed,  fran- 
chises, rolling  stock,  securities  and  evidences  of  debt  to  a  trustee, 
such  a  mortgage  will  include  unpaid  subscriptions  for  the  stock  of 
the  company;  and  a  judgment  creditor  causing  execution  to  issue  and 
securing  a  return  of  no  property  found  cannot,  in  a  court  of  equity, 
have  such  subscriptions  subjected  to  pay  his  judgment. 

APPEAL.  FROM  L0UI8VILLE  CHANCERY  COURT. 

December  16,  1880. 

Opinion  by  Judge  Hines  : 

Pending  the  construction  of  the  Louisville,  Paducah  and  South- 
western Railroad,  that  company,  in  order  to  secure  the  payment  of 
bonds  issued  to  pay  for  construction,  executed  to  appellants,  as 
trustees,  a  mortgage  on  its  roadbed,  franchises,  rolling  stock,  secur- 
ities and  evidence  of  debt,  and  provided  that  the  property  should  re- 
main under  the  control  and  in  the  exclusive  use  of  the  company  un- 
til default  in  the  payment  of  the  bonds,  or  of  the  interest  thereon. 
Subsequently  appellees  obtained  judgment  against  the  company  for 
a  large  amount,  and  having  execution  returned  "no  property,"  in- 
stituted this  action  to  subject  certain  unpaid  subscriptions  to  the 
stock  of  the  company.  From  the  pleadings  it  appears  that  the  mort- 
gaged property,  except  the  stock  subscriptions,  had  been  sold  under 
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decree  of  the  circuit  court  of  the  United  States,  and  as  to  the  sub- 
scriptions, the  proceedings  in  that  court  had  been  dismissed  without 
prejudice. 

The  questions  arising  on  this  appeal  are:  First,  Did  the  charter 
of  the  company  authorize  the  mortgage  on  the  unpaid  subscriptions  ? 
Second,  Did  the  provision  in  the  mortgage  authorizing  the  company 
to  use  and  enjoy  all  of  the  mortgaged  property  until  default  of  pay- 
ment invalidate  it?  Third,  Did  the  decree  of  the  circuit  court  of 
the  United  States  determine  the  question  as  to  the  rights  of  the 
parties  to  the  unpaid  subscriptions? 

The  charter  provides  that,  to  secure  the  prompt  payment  of  the 
bonds  and  interest,  the  company  may  execute  a  mortgage  or  deed  of 
trust,  conveying  the  "railroad,  its  property  and  franchises,"  with 
such  covenants  therein  "as  may  be  necessary  to  affect  the  purpose 
and  objects  of  its  execution." 

The  manifest  design  of  the  statute  was  to  enable  the  company  to 
raise  money  to  construct  and  equip  the  road,  and  to  that  end  to 
place  in  lien  all  the  securities  belonging  to  the  company.  Consider- 
ing the  end  to  be  accomplished,  the  presumption  is  that  the  means 
best  suited  to  that  purpose  would  be  adopted,  which,  of  course, 
would  be  to  put  in  lien  all  the  assets  of  the  company  instead  of  only 
a  portion,  as  contended  by  counsel  for  appellees.  This  is  not  a  case 
for  the  application  of  the  maxim  expressio  unius  est  exclusio  alter- 
tus.  The  statute  uses  generic  terms,  without  words  of  exclusion, 
which  are  broad  enough  to  embrace  the  unpaid  subscriptions.  In 
the  case  of  Bardstown  &  Louisville  R.  Co.  v.  Metcalfe,  4  Met.  199, 
this  court  held  that,  from  the  authority  to  borrow  money,  there  was 
an  implied  power  to  mortgage  even  the  franchises  of  the  company. 
The  case  of  Grots  v.  Redd,  4  B.  Mon.  178,  does  not  authorize  the 
construction  contended  for  by  counsel  for  appellees.  The  charter, 
in  that  case,  used  specific  terms  to  designate  the  property  that  might 
be  embraced  in  the  mortgage,  and,  by  the  use  of  the  expression  "all 
their  stock  laid  out  and  expended  on  said  road,"  by  implication  ex- 
cluded the  idea  that  the  stock  not  so  laid  out  and  expended  should 
be  embraced  in  the  mortgage.  The  provision  in  the  mortgage  that 
the  property  should  remain  in  possession  of  the  company  until  de- 
fault in  payment  of  interest  or  principal  of  the  bonds  does  not  in- 
validate it. 

Whatever  the  law  may  be  elsewhere,  it  is  well  settled  in  this  state 
that  the  rule  that  sales  of  personal  property  not  accompanied  b>f  v°*" 
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session  are  void  does  not  apply  to  mortgages  and  deeds  of  trust. 
Whenever  the  possession  under  the  mortgage  or  deed  is  consistent 
with  its  object,  and  consistent  with  good  faith  and  fair  dealing,  the 
conveyance  is  not  void.  Vernon  v.  Morton,  8  Dana  247 ;  Lyons  v. 
Field,  17  B.  Mon.  544;  Ross  v.  Wilson,  7  Bush  29.  Our  registra- 
tion laws  necessarily  contemplate  that  the  possession  of  personal 
property  mortgaged  shall  remain  with  the  mortgagor.  Otherwise 
they  are  ineffectual  to  confer  any  rights,  and  an  actual  pledge  be- 
comes essential  to  enable  one  to  use  personal  property  as  a  security. 
The  possession  may  be  of  such  character  as  to  be  evidence  of  fraud, 
but  it  is  not  per  se  fraudulent.  In  this  instance  the  possession  is  en- 
tirely consistent  with  the  avowed  object,  which  is,  to  secure  the 
bondholders  who  have  advanced  their  money  on  the  faith  of  this 
agreement  with  the  company,  and  of  which  appellees  are  presumed 
to  have  had  notice.  The  security  furnished  by  the  mortgage  may 
not  be  of  as  high  a  character  as  the  mortgagees  would  have  had  if 
possession  had  been  immediately  taken  of  the  property;  but  there 
was,  nevertheless,  some  security;  and  the  transaction  being  free 
from  fraud  in  fact  will  be  upheld. 

It  appears  to  us  that  the  decree  of  the  circuit  court  of  the  United 
States  determines  nothing  in  regard  to  these  subscriptions.  It  is  said 
that  the  suit  as  to  this  matter  was  dismissed  without  prejudice, 
which,  if  true,  as  we  are  compelled  to  conclude,  leaves  the  question 
an  open  one  as  much  as  if  there  had  been  no  proceedings  instituted 
in  the  United  States  court. 

Judgment  reversed  and  cause  remanded,  with  directions  for  fur- 
ther proceedings. 

Chief  Justice  Cofer  not  sitting. 

H.'C.  Pindell,  for  appellants. 

D.  W.  Sanders,  D.  M.  Rodman,  for  appellees. 


James  Smith  v.  Marion  Burbridge's  Committee. 

I  Abstract  Kentucky  Law  Reporter,  Vol.  2 — 65.] 

Amendment  of  Sheriff's  Return  on  Execution. 

A  sheriff  cannot  legally  amend  his  return  on  an  execution  made 
more  than  three  years  after  the  original  endorsement,  to  enable  the 
sheriff  to  collect  his  half  commission  by  reason  of  his  having  levied 
the  execution  before  the  judgment  on  which  it  was  issued  was  sus- 
pended. 
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APPEAL  FROM  SCOTT  CIRCUIT  COURT. 
December  16,  1880. 

Opinion  by  Judge  Pryor  : 

This  was  a  motion  by  the  sheriff  of  Scott  county  to  amend  his  re- 
turn on  an  execution  made  more  than  three  years  after  the  original 
endorsement,  with  no  other  view  than  to  enable  the  sheriff  to  col- 
lect his  half  commission  by  reason  of  his  having  levied  the  execu- 
tion before  the  judgment  on  which  it  was  issued  was  suspended. 
The  original  return  reads:  "Stayed  by  the  execution  of  a  super- 
sedeas." More  than  three  years  after  this  the  officer  proposes  to 
amend  by  stating  that  he  levied  the  execution  on  the  land  of  the 
debtor.  This  comes  too  late,  and  while  the  sheriff  in  this  particular 
case  no  doubt  acted  in  good  faith  it  is  a  precedent  that,  if  established, 
would  result  in  injury  to  litigants  and  invite  such  officers  to  amend 
returns  for  the  purpose  of  advancing  their  own  interests ;  and  while 
the  facts  of  this  particular  case  furnishes  no  proof  of  6ad  faith  on 
the  part  of  the  officer,  the  lapse  of  time  must  be  held  as  conclusive 
against  him,  and  the  circumstances  relied  on  for  not  making  the  re- 
turn in  the  first  place  as  furnishing  no  excuse  for  the  delay. 

Judgment  affirmed. 

James  E.  Cantrill,  for  appellant.     W.  S.  Darnaby,  for  appellee. 


David  Johnson  v.  Commonwealth. 

[Abstract  Kentucky  Law  Reporter,  Vol.  2 — 67.] 

Criminal  Law — Confessions. 

When  the  record  on  appeal  in  a  criminal  cause  fails  to  disclose  the 
circumstances  under  which  the  statement  in  the  nature  of  a  confes- 
sion of  the  prisoner  was  made,  the  Court  of  Appeals  will  presume 
they  were  such  as  made  the  evidence  competent. 

Instructions  as  Ground  for  New  Trial. 

When  in  a  murder  trial  some  instructions  are  given  and  others  are 
refused,  and  the  defendant  by  his  grounds  for  a  new  trial  assigns  the 
giving  and  refusing  of  certain  named  instructions,  and  the  instruc- 
tions given  are  correct  and  those  refused  were  properly  refused,  a 

,      new  trial  cannot  be  granted  on  the  ground  that  instructions  should 
have  been  given  upon  other  points. 

APPEAL  FROM  HICKMAN  CIRCUIT  COURT. 

December  16,  1880. 
60 
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Opinion  by  Judge  Cofer  : 

The  bill  of  exceptions  does  not  show  the  circumstances  under 
which  the  statement  of  the  prisoner  to  Simmons  was  made.  There 
is  enough  to  show  that  he  then  had  the  prisoner  in  custody,  but  this 
does  not  necessarily  exclude  the  confessions.  It  may  have  been 
made  under  circumstances  such  as  to  render  it  competent,  and  as 
the  record  does  not  disclose  the  circumstances,  we  must  presume 
they  were  such  as  made  the  evidence  competent. 

Instruction  "A"  correctly  presents  the  law  of  murder.  There  was 
no  instruction  in  the  law  of  self-defense.  None  was  asked,  and  no 
complaint  was  made  in  the  motion  for  a  new  trial  that  the  court  had 
failed  to  properly  instruct  the  jury.  The  grounds  were  that  the 
court  erred  in  giving  instruction  "A"  and  in  refusing  instructions 
i»  3>  5  and  8.  No  notice  was  thereby  given  that  the  defendant  com- 
plained that  no  instruction  was  given  in  respect  to  self-defense.  The 
objections  were  specific  and  did  not  authorize  a  new  trial  upon  any 
other  ground. 

It  has  often  been  decided  by  this  court  that  it  is  the  duty  of  the 
trial  court  to  give  to  the  jury  the  whole  law  of  the  case,  that  is,  the 
law  applicable  to  the  whole  case  as  it  is  developed  in  the  evidence. 
But  when  instructions  are  given  and  others  refused,  and  the  de- 
fendant by  his  grounds  for  a  new  trial  assigns  the  giving  and  re- 
fusing of  certain  named  instructions,  and  the  instructions  given  are 
correct  and  those  refused  were  properly  refused,  a  hew  trial  cannot 
be  granted  on  the  ground  that  instructions  should  have  been  given 
upon  other  points.  The  questions  and  only  questions  raised  by  the 
grounds  for  a  new  trial  in  this  are:  First,  Was  instruction  "A" 
correct?  and,  second,  Were  instructions  i,  3,  5  and  8  incorrect? 
Finding  both  of  the  questions  ought  to  be  answered  in  the  affirm- 
ative, it  was  the  duty  of  the  court  to  overrule  the  motion  for  the 
plain  reason  that  neither  of  the.  grounds  assigned  for  a  new  trial 
could  be  sustained. 

It  is  not  claimed  in  the  brief  of  appellant's  counsel  that  his  instruc- 
tions should  have  been  given,  and  it  is  clear  that  they  were  properly 
refused.  The  evidence  of  the  appellant's  confession  was  not  the 
only  evidence  tending  to  connect  him  with  the  commission  of  the 
crime.  The  evidence  conduced  to  prove  that  the  appellant  was  killed 
by  being  beaten  over  the  head  with  a  hard,  round  instrument,  and 
that  there  was  a  round  hole  broken  in  his  skull.  The  evidence  con- 
duced to  prove  that  on  the  evening  on  which  the  homicide  was  com- 
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mitted  the  accused  was  seen  with  a  round  piece  of  iron,  which  he 
seemed  to  be  using  as  a  walking  stick.  A  round  piece  of  iron  an- 
swering that  description  was  produced  on  the  trial.  A  physician 
who  examined  the  wounds  on  the  head  of  the  deceased  testified  that 
they  might  have  been  made  with  that  piece  of  iron,  and  especially 
the  round  hole  in  the  skull.  This  evidence  was  not  objected  to.  An- 
other witness  testified  that  the  iron  looked  like  the  one  she  saw  the 
prisoner  have  only  a  few  hours  before  the  homicide.  This  was  a 
sufficient  corroboration  of  the  confession  to  authorize  the  court  to 
give  the  case  to  the  jury. 

We  may  remark  that  the  evidence  of  the  decrepit  condition  of  the 
deceased  is  sufficient  to  disprove  and  exclude  all  pretense  that  the 
killing  was  done  in  self-defense.  The  deceased  was  about  60  or  65 
years  of  age,  was  paralyzed  in  one  side,  and  had  a  crippled  leg  and 
arm  and  walked  on  a  crutch.  That  a  young  man  could  have  killed 
such  a  person  in  the  open  street  in  his  necessary  self-defense  by  re- 
peated blows  over  the  head  with  a  heavy  iron  pipe  is  preposterous. 
There  is  no  evidence  that  the  deceased  was  armed. 

Judgment  affirmed.    Judge  Hargis  dissenting. 

Jacob  White,  for  appellant.    P.  W.  Hardin,  for  appellee. 
[Cited,  Hathaway  v.  Commonwealth,  26  Ky.  L.  630,  82  S.  W.  400.] 


Apperson's  Ex'x  v.  Nancy  M.  Hazelrigg. 

[Abstract  Kentucky  Law  Reporter,  Vol.  2 — 64.] 

Liability  of  Trustee — Burden  of  Proof. 

Where  It  is  shown  that  property  came  into  the  possession  of  a 
trustee  the  burden  of  proof  is  on  him  to  show  that  it  was  accounted 
for  and  paid  out. 

Revival  of  Action. 

In  an  action  against  a  defendant  who  dies  during  its  pendency  it 
may  be  revived  against  his  personal  representative  with  demand  or 
affidavits  being  previously  made. 

APPEAL  FROM  MONTGOMERY  CIRCUIT  COURT. 

December  17,  1880. 

Opinion  by  Judge  Hargis  : 

Some  time  before  the  proceeding  in  which  the  judgment  appeated 

from  was  rendered  William  Hoffman  was  appointed  the  trustee  of. 

\ 
\ 
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the  appellee,  and  executed  bond  with  R.  Apperson,  Jr.,  and  Thomas 
Turner  as  sureties.  The  record  shows  that  the  sum  of  about 
$6,736.29  came  to  the  hands  of  Hoffman  as  trustee,  but  what  he 
paid  out  does  not  appear.  The  appellee  in  her  affidavit  states  that 
the  balance  was  $5,000  on  the  15th  day  of  December,  1877,  and  the 
affidavit  is  not  denied  by  the  appellant. 

Besides  this,  the  burden  of  proof  is  upon  the  appellant  to  show 
that  her  testator's  principal  had  paid  or  accounted  for  the  sum  which 
was  shown  to  have  gone  into  his  hands  as  trustee.  Prior  to  the 
15th  of  December,  1877,  a  rule  was  awarded  the  appellee  against 
Hoffman  and  his  surety,  Apperson,  to  pay  the  trust  fund  into  court, 
and  on  that  day  the  court  refused  to  make  the  rule  absolute  because 
the  exact  sum  in  the  trustee's  hands  was  not  shown,  but  ordered  the 
trustee  to  pay  to  the  appellee  $500  then  and  $500  on  the  first  day 
of  April,  1878,  adjudging  also  that  she  was  the  absolute  owner  of 
the  trust  fund,  and  that  the  rule  was  a  proper  proceeding  to  enforce 
its  payment  into  court.  The  court  also  referred  the  matter  to  the 
master  commissioner  to  ascertain  the  balance  in  the  trustee's  hands. 

The  surety,  Judge  R.  Apperson,  Jr.,  died  on  the  22nd  day  of  Jan- 
uary, 1878,  and  thereafter  on  the  26th  day  of  November,  1878,  the 
appellee  caused  notice  to  be  served  upon  the  appellant  as  executrix 
of  R.  Apperson,  Jr.,  deceased,  to  revive  said  rule  against  her.  In 
response  to  said  notice  appellant  appeared  and  objected  to  the  re- 
vivor because  no  demand  of  the  claim  was  made  on  her  before  the 
service  of  the  notice.  Her  objection  was  overruled  and  she  ex- 
cepted. 

The  appellee  then  filed  her  affidavit  in  the  ordinary  form,  purging 
her  claim,  etc.,  also  the  affidavit  of  Judge  B.  J.  Peters,  stating  that 
her  demand  "is  just  and  correct,"  and  moved  to  submit  the  rule, 
which  was  done  and  judgment  rendered  against  appellant  for  $1,000, 
part  of  the  trust  fund  in  the  hands  of  Hoffman,  with  6  per  cent,  in- 
terest from  the  date  of  the  judgment,  to  be  levied  of  assets,  and  re- 
committed the  cause  as  to  the  trust  fund  to  the  master  to  ascertain 
the  remainder  in  the  hands  of  the  trustee,  Hoffman,  who  had  be- 
come insolvent,  and  from  that  judgment  this  appeal  is  prosecuted. 

The  trust  fund  was  created,  Hoffman  appointed  trustee,  executed 
bond,  and  this  proceeding  by  rule  was  instituted,  heard  and  adjudged 
in  the  case  of  Thomas  F.  Haselrigg's  Adm'r  v.  Thomas  F.  Hasel- 
rigg's Heirs,  for  the  settlement  of  his  estate  and  allotment  of  dower. 
The  trust  fund  was  awarded  to  the  appellee  in  lieu  of  dower.    The 
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chancellor  has  power  over  the  fund  to  compel  its  proper  manage- 
ment; and  on  account  of  the  insolvency  of  the  trustee  and  his  fail- 
ure to  pay  the  sums  which  were  ordered  to  be  paid  to  the  appellee, 
it  was  the  chancellor's  duty  to  order  and  compel  the  payment  of  the 
trust  fund  into  court  or  to  the  appellee,  who  is  entitled  to  it  abso- 
lutely. 

No  affidavit  or  demand  was  necessary  to  be  made  before  notice  to 
revive  the  rule,  which  is  in  the  nature  of  an  action.  The  rule  was 
served  upon  Judge  Apperson.  In  fact,  he  was  in  court  and  objected 
to  the  issuance  of  it  and  in  the  proceedings  under  the  rule  the  court 
had  power  to  render  judgment  for  the  trust  fund  found  in  the  hands 
of  the  trustee.  In  an  action  against  a  defendant  who  dies  during 
its  pendency  it  may  be  revived  against  his  personal  representative 
with  demand  or  affidavits  being  previously  made.  Matthews  v. 
Jones,  2  Met.  254.  So  in  the  case  of  a  rule  upon  the  final  deterniina- 
tion  of  which  a  judgment  may  be  rendered. 

It  was  proper  and  necessary  for  the  appellee  to  make  her  affidavit 
purging  and  setting  forth  her  demand  and  produce  that  of  another 
witness  proving  it  before  judgment.  This  was  done.  We  think  the 
affidavit  of  Judge  Peters  that  the  demand  "is  just  and  correct"  is 
equivalent  to  saying  he  knows  it  is  just  and  correct,  because  he 
could  not  truthfully  swear  that  it  was  just  and  correct  without  he 
knew  those  things  to  be  true.  His  affidavit  means  more  than  his 
belief  that  it  is  just  and  correct. 

As  to  the  error  assigned  that  the  judgment  was  not  for  the  whole 
amount  that  may  be  due  we  do  not  think  it  is  available.  The  record 
fully  sustains  the  judgment  for  the  amount  adjudged.  Because  the 
trustee's  accounts  were  in  such  a  state,  and  because,  from  his  failure 
to  properly  report  the  condition  of  the  trust,  the  court  could  not  tell 
the  exact  amount  of  the  trust  fund  in  his  hands,  it  forbore  to  ren- 
der judgment  for  but  $1,000,  although  the  claim  presented  and 
proven  was  $5,000,  and  the  truth  of  appellee's  affidavits  were  not 
denied.  While  the  court  acted  prudently  in  referring  the  cause  to 
the  master  to  ascertain  the  balance  or  amount  of  the  trust  fund,  it 
might  have  gone  further  without  leaving  any  legal  ground  of  com- 
plaint of  its  action. 

The  judgment,  if  prejudicial  to  any  one,  is  not  prejudicial  to  the 

rights  of  the  appellant.    Wherefore  the  judgment  is  affirmed. 

Reid  &  Stone,  for  appellant    B.  J.  Peters,  for  appellee. 
[Cited,  Marshall  v.  Banford,  9  Ky.  L.  856.] 
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James  Bridgeford  &  Co.  v.  George  W.  Newman. 

Power  of  County  Court  to  Prescribe  the  Duties  and  Fees  of  Officers. 

An  act  purporting  to  vest  in  the  county  court  of  a  county  power  to 
prescribe  the  fees  of  the  sealer  of  weights  and  measures  is  unconsti- 
tutional, and  such  fees  paid  to  such  officer  may  be  recovered  back. 
The  power  to  prescribe  such  fees  .is  a  legislative  power,  and  under 
our  constitution  cannot  be  delegated  by  the  general  assembly  to  the 
county  court. 

Compensation  of  Public  Officers. 

An  officer  is  not  entitled  to  compensation  for  official  services  ren- 
dered by  him  unless  there  is  a  law  which  specifically  gives  him  a  fee 
or  salary.  No  promise  is  implied  on  the  part  of  those  for  whom  he 
renders  services  to  pay  him  for  them. 

APPEAL  FROM  JEFFERSON  COURT  OF  COMMON  PLEAS. 

December  18,  1880. 

Opinion  by  Judge  Cofer  : 

Certain  acts  of  the  general  assembly  purport  to  confer  upon  the 
county  court  of  Jefferson  county  power  to  prescribe  the  duties  and 
fees  of  the  sealer  of  weights  and  measures  for  that  county.  It  is 
claimed  by  the  appellants  that  the  power  to  prescribe  the  duties  and 
fees  of  a  public  officer  is  legislative  in  its  nature,  and  cannot  be  dele- 
gated to  the  county  court. 

In  our  opinion  there  are  two  insuperable  objections  to  the  valid- 
ity of  such  statutes,  viz:  i.  They  violate  that  principle  of  Amer- 
ican constitutional  law,  which  forbids  the  legislature  to  delegate  to 
any  tribunal  or  body  those  powers  which  are  by  the  constitution 
delegated  to  that  body.  2.  They  violate  that  provision  of  the  con- 
stitution of  this  state  which  declares: 

Sec.  i.  "That  the  powers  of  the  government  of  the  state  of  Ken- 
tucky shall  be  divided  into  three  distinct  apartments,  and  each  of 
them  be  confided  to  a  separate  body  of  magistracy,  to  wit:  Those 
which  are  legislative,  to  one;  those  which  are  executive,  to  another; 
and  those  which  are  judiciary,  to  another." 

Sec.  2.  "No  person,  or  collection  of  persons,  being  of  one  of 
those  departments,  shall  exercise  any  power  properly  belonging  to 
either  of  the  others,  except  in  the  instances  hereinafter  expressly  di- 
rected or  permitted." 

Sec.  i,  Art.  2.    "The  legislative  power  shall  be  vested  in  a  house 
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of  representatives  and  senate,  which,  together,  shall  be  styled  the 
general  assembly  of  the  commonwealth  of  Kentucky. 

The  sealer  of  weights  and  measures  of  the  county  of  Jefferson  is 
a  public  officer  of  that  county ;  and  we  do  not  understand  his  learned 
counsel  to  deny  that  the  power  to  prescribe  his  duties  and  regulate 
his  fees  is  legislative  in  its  character.  But  they  contend  that  the 
county  courts  in  this  state  have  always  been  invested  with  powers, 
some  of  which  are  judicial,  some  executive  and  some  legislative  in 
their  nature.  They  refer  to  statutes  empowering  the  county  courts 
to  establish  ferries  and  fix  the  tolls ;  to  grant  tavern  licenses  and  fix 
tavern  rates,  and  to  establish  public  roads  and  keep  them  in  repair, 
as  instances,  and  claim  that  the  acts  relating  to  the  sealer  of  weights 
and  measures  can  be  sustained  upon  the  same  principles. 

There  are  other  instances  in  which  these  tribunals  have  been  in- 
vested with  powers  not  in  their  nature  judicial.  Pennington  v, 
Woolfolk,  79  Ky.  13.  But  there  are  instances  in  which  a  long  con- 
tinued practice  of  the  government  has  ripened  into  an  authoritative 
construction  of  the  constitution  which  the  courts  have  felt  compelled 
to  respect.  They  commenced  long  before  the  adoption  of  the  pres- 
ent, and  some,  if  not  all,  before  the  adoption  of  the  second  constitu- 
tion. 

The  construction  given  to  the  constitution  by  the  enactment  of 
statutes  conferring  these  powers  upon  the  county  courts  must  have 
been  known  to  the  convention  and  the  people,  and  the  adoption  of 
Art.  1,  of  the  present  organic  law,  in  the  very  language  of  the  Con- 
stitution of  1799,  was  a  virtual,  if  not  an  actual,  adoption  of  that 
construction. 

But  the  readoption  of  that  article  also  shows  that  the  principal 
embodied  in  it  was  regarded  as  salutary,  and  that  it  was  intended 
that  it  should  have  some  effect.  While  it  must  be  conceded  that  the 
acts  conferring  these  powers  are -constitutional,  although  in  appar- 
ent conflict  with  the  organic  law,  yet  it  must  also  be  conceded  that 
the  power  of  the  legislature  to  confer  upon  the  county  courts  pow- 
ers not  judicial  is  not  unlimited. 

The  difficulty  is  to  ascertain  just  where  the  line  is  which  distin- 
guishes the  powers  that  may  be  thus  conferred  from  those  which 
may  not.  The  powers  not  judicial  which  have  heretofore  been  con- 
ferred relate  mainly,  if  not  exclusively,  to  matters  which  are  in  their 
nature  either  local  or  exceptional,  and  which   could   not   be   con- 
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veniently  or  efficiently  exercised  directly  by  the  legislative  or  by  the 
executive. 

It  would  be  extremely  difficult,  if  not  impracticable,  to  establish 
each  ferry,  tavern  and  road  which  the  public  convenience  might 
from  time  to  time  demand,  and  to  fix  the  tolls  to  be  charged  at  each 
ferry  and  the  rates  to  be  charged  at  each  tavern,  by  the  direct  action 
of  the  legislature.  The  very  nature  of  the  case,  and  the  great  in- 
convenience, if  not  the  utter  impracticability,  of  exercising  these 
functions  of  government  without  the  aid  of  some  local  agency,  no 
doubt  led  to  the  conferring  of  power  over  these  subjects  upon  the 
county  courts ;  and  the  argument  from  inconvenience,  though  never 
either  safe  or  satisfactory  in  considering  a  question  of  constitutional 
law,  may  be  urged  in  favor  of  what  has  now  become  a  well-settled 
construction  of  the  constitution  as  to  those  particular  powers  which 
have  been  conferred  upon  county  courts  continuously  from  the 
adoption  of  our  first  constitution. 

But  even  the  poor  argument  of  ab  inconvenienii  cannot  be  urged 
in  favor  of  the  acts  now  under  consideration.  The  labor  and  skill 
required  and  the  compensation  that  ought  to  be  made  for  sealing 
weights  and  measures  are  matters  as  well  known  to  the  members 
of  the  general  assembly  as  to  the  members  of  a  county  levy  court, 
and  are  the  same  in  all  parts  of  the  state. 

But  if  it  were  otherwise,  it  would  by  no  means  follow  that,  be- 
cause we  must,  from  deference  to  a  long  continued  practice  of  the 
government,  never,  so  far  as  we  know,  called  in  question,  hold  to 
be  constitutional  acts  conferring  upon  county  courts  power  to  estab- 
lish ferries,  taverns,  roads,  and  to  regulate  the  charges  of  the  pro- 
prietors of  ferries  and  taverns,  that  we  ought  to  hold  that  power 
may  also  be  conferred  upon  these  courts  to  prescribe  the  duties  and 
fees  of  a  public  officer. 

An  officer  is  not  entitled  to  compensation  for  official  services  ren- 
dered by  him  unless  there  is  a  law  which  specifically  gives  hhn  a 
fee  or  salary.  There  is  no  implied  promise  on  the  part  of  those  for 
whom  he  renders  services  to  pay  him  for  them.  The  legislature  has 
not  declared  what  fees  the  sealer  of  weights  and  measures  for  Jeffer- 
son county  shall  receive.  That  is  a  matter  it  has  attempted  to  con- 
fide to  the  county  courts.  The  court  has  by  an  entry  upon  its  record 
prescribed  his  fees,  and  unless  these  orders  have  the  force  of  law 
there  is  no  law  entitling  the  officer  to  compensation,  or  making  it  the 
duty  of  any  one  to  pay  him  for  sealing  weights  and  measures. 
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To  recognize  them  as  laws  would  be  to  disregard  the  well-settled 
rule  of  American  constitutional  law,  that  legislative  power  cannot 
be  delegated  by  the  body  in  which  the  constitution  has  vested  the 
legislative  power  of  the  state,  and  to  ignore  the  very  letter  of  our 
own  constitution  which  declares  that  no  person  being  of  one  depart- 
ment, shall  exercise  any  power  properly  belonging  to  either  of  the 
others. 

That  these  acts  are  unconstitutional  was  strongly  intimated  by  the 
court  in  a  manuscript  opinion  given  in  1873,  in  the  case  of  Byrne  v. 
Newman.  If  they  are  valid  then  it  would  be  difficult  to  imagine  a 
reason  why  an  act  which  should  empower  the  several  county  courts 
in  the  state  to  prescribe  the  fees  of  all  the  public  officers  of  their  re- 
spective counties  would  not  be  equally  valid. 

Such  an  act  would  differ  from  those  under  consideration  in  de- 
gree but  not  in  principle.  An  order  prescribing  the  fees  of  one 
officer  is  neither  more  nor  less  an  act  of  legislation  than  an  order  pre- 
scribing the  fees  of  all  the  officers  in  the  county.  That  the  power  to 
prescribe  the  fees  of  public  officers  is  strictly  a  legislative  power  we 
presume  no  one  will  question. 

The  power  to  fix  the  fees  of  an  officer  to  be  paid  by  individuals 
to  whom  he  may  render  services  is  a  totally  different  thing  from  the 
power  to  fix  the  compensation  to  be  paid  by  the  county  to  the  county 
judge  and  attorney  and  others,  whether  officers  or  private  persons, 
who  render  services  for  the  public  at  large. 

The  county  court  is  the  tribunal  designated  by  law,  and  recog- 
nized by  the  constitution,  as  the  fiscal  agent  of  the  county,  and  is 
an  integral  part  of  the  government  of  the  state.  In  making  an  al- 
lowance to  county  officers  to  be  paid  out  of  the  funds  of  the  county 
it  acts  ministerially  in  matters  directly  connected  with  the  subject  of 
its  agency.  As  the  agent  or  fiscal  authority  of  the  state  or  county 
it  makes  allowances  to  be  paid  out  of  the  funds  of  the  principal.  It 
acts  in  obedience  to  the  law  which  has  placed  the  funds  under  its 
control,  and  directs  the  disposition  to  be  made  of  it;  and  its  only 
power  is  to  decide  how  much  of  that  fund  shall  be  applied  to  a  par- 
ticular purpose. 

But  no  such  relation  exists,  and  no  duty  is  to  be  performed,  Vn, 
fixing  the  fees  to  be  paid  to  a  public  officer  by  a  citizen  fo-r  vrtvom 
the  officer  performs  services.  It  is  in  no  sense  the  agent  of  the  okvLea 
nor  is  it  authorized  to  bind  him  to  pay  fees,  the  right  to  wh^  ca^ 
only  be  created  by  law,  unless  it  has  legislative  power.     As  tV*^    ^e^" 
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ly  established  agency  of  the  public  it  may  be  invested  with  power 
to  bind  the  public  by  its  action,  but  it  has  no  power  to  create  rights 
and  duties  as  between  a  public  officer  and  a  private  citizen  by  simply 
declaring  by  an  order  that  if  the  officer  shall  perform  certain  serv- 
ices for  the  citizen  he  shall  be  entitled  to  demand  certain  fees  as 
compensation  for  the  services.  This  is  purely  a  legislative  power 
which  cannot  be  constitutionally  delegated  to  it. 

We  are  therefore  of  the  opinion  that  so  much  of  the  several  acts 
of  the  general  assembly,  relating  to  the  office  of  sealer  of  weights 
and  measures  for  Jefferson  county,  as  purports  to  vest  in  the  county 
court  of  that  county  power  to  prescribe  the  fees  of  the  incumbent  of 
that  office,  is  unconstitutional,  and  that  the  money  paid  him  by  the 
appellants  as  fees  for  sealing  weights  and  measures,  if  paid  under 
the  circumstances  stated  in  the,  petition,  may  be  recovered  back. 

The  judgment  dismissing  the  petition  is  reversed  and  the  cause 
remanded  with  directions  to  overrule  the  demurrer,  and  for  further 
proceedings  consistent  with  this  opinion. 

Harlan  &  Willson,  for  appellants. 

B.  F.  Camp,  John  Roberts,  for  appellee. 


Robert  Jones  v.  Commonwealth. 

[Abstract  Kentucky  Law  Reporter,  Vol.  2 — 68.] 

Criminal  Law — Larceny. 

Where  the  owner  of  personalty  is  induced  to  part  with  the  posses- 
sion of  his  property  by  the  fraudulent  practices  and  tricks  of  the  de- 
fendant, who  intends,  at  the  time  he  gets  the  possession,  feloniously 
to  convert  it  to  his  own  use,  the  defendant  is  guilty  of  larceny;  but  it 
is  not  larceny  where  the  owner  parts  with  the  title  of  his  property, 
although  he  may  be  cheated  out  of  such  title. 

APPEAL  FROM  MARION  CIRCUIT  COURT. 

December  18,  1880.  . 

Opinion  by  Judge  Hargis: 

Where  the  owner  parts  with  only  the  possession  of  property, 
which  he  is  induced  to  do  by  the  fraudulent  practices  of  the  de- 
fendant, who  intends,  at  the  time  he  obtains  the  possession,  fel- 
oniously to  convert  the  property  to  his  own  use,  the  defendant  is 
guilty  of  larceny.    It  is  true  that  where  the  owner  parts  with  the 
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title  to  the  property,  although  he  may  be  cheated  and  defrauded  out 
of  the  title  by  the  person  receiving  it,  the  offense  is  not  larceny. 

In  the  case  before  us  the  testimony  is  that  the  accused  approached 
Mr.  Shadburn  while  he  was  sitting  on  the  platform  at  the  depot,  and 
after  entering  into  a  conversation,  asked  him  for  change  for  a  $20 
bill.  Shadburn  put  his  hand  in  his  pocket  and  drew  out  a  $10  green- 
back and  handed  it  to  the  accused  and  was  proceeding  to  produce 
another  when  the  accused  ran  off  with  the  money.  He  pursued  and 
caught  the  accused,  but  was  compelled  to  let  him  go  and  take  to 
flight  himself  by  one  Slaughter,  who  came  up  with  a  knife  in  his 
hand.  The  accused  fled,  and  was  afterward  captured,  tried  and  con- 
victed of  grand  larceny. 

From  the  judgment  sentencing  him  to  the  penitentiary  for  the 
period  of  two  years  he  prosecutes  this  appeal.  His  counsel  contend 
that  the  title  to  the  $10  greenback  passed  to  the  accused  and  that 
the  offense,  if  any,  was  not  larceny.  The  $10  greenback  was  parted 
with  conditionally.  The  $20  bill  was  to  be  delivered  by  the  accused 
at  the  time  that  he  received  the  $10  greenback  from  Shadburn. 

In  Reg.  v.  Cohen,  5  Eng.  L.  &  Eq.  545,  the  accused,  bargaining 
with  a  trader  for  some  waistcoats,  said :  "You  must  go  to  the  low- 
est price,  as  it  will  be  for  ready  money."  The  reply  was :  "Then  you 
shall  have  them  for  12  shillings/'  to  which  the  accused  assented  and 
remarked  that  he  would  put  them  in  his  gig  standing  at  the  door. 
The  trader  replied,  "Very  well."  He  put  them  in  the  gig,  drove  off 
without  paying  for  them,  and  was  absent  for  two  years.  The  jury 
found  that  the  waistcoats  were  parted  foith  conditionally,  and  that 
the  owner  only  parted  with  the  possession;  and  the  judges  held  that 
he  was  rightly  convicted  of  larceny. 

The  case  of  Reg.  v.  Cohen  had  more  of  the  appearance  of  a  pur- 
chase, and  the  possession  was  not  violently  obtained,  as  in  the  case 
before  us.  This  case  at  least  vergfcs  upon  trespass.  2  Bishop  on 
Crim.  L.  (7th  ed.),  Sec.  817,  says:  "Where  one  asked  a  boy  in  a 
shop  to  give  him  change  for  half  a  crown,  presenting  it  to  the  boy, 
who  touched  it,  but  did  not  get  hold  of  it ;  he  was  held,  having  re- 
ceived the  change  before  he  reached  out  the  half-crown,  to  have 
committed  larceny  of  the  change."  Many  cases  are  cited  in  the  note 
4  to  that  section  sustaining  it.  Where  a  person,  not  intending  to 
part  with  his  own  money,  pretends  to  wish  to  do  so  for  the  purpose 
of  obtaining  change,  and  thereby  gets  possession  of  and  feloniously 
converts  to  his  own  use  the  money  of  another,  he  is  guilty  oi  larceny. 
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It  follows  from  these  views  that  there  was  no  error  in  refusing 
to  give  instruction  No.  4,  asked  by  the  counsel  of  the  accused,  as  it 
contains  the  idea  that  if  the  delivery  of  the  possession  of  the  $10 
greenback  was  voluntary  the  title  passed  to  the  accused. 

The  indictment  describes  the  money  as  "ten  dollars  of  United 
States  currency,"  serial  number  and  on  what  bank  unknown,  and 
the  evidence  showed  that  it  was  a  "$10  greenback."  We  do  not 
think  there  is  any  variance  between  the  charge  and  evidence.  Sec- 
tion 135,  Criminal  Code,  provides  that,  "in  an  indictment  for  the 
larceny  or  embezzlement  of  money,  or  United  States  currency,  or 
bank-notes,  it  is  sufficient  to  allege  the  larceny  or  embezzlement  of 
the  same,  without  specifying  the  coin,  number,  denomination  or  kind 
thereof."  This  section  was  construed  in  Jones  v.  Commonwealth, 
13  Bush  356. 

The  indictment  does  not  give  any  other  description  of  the  money 
than  ten  dollars  in  United  States  currency;  the  rest  of  the  indict- 
ment states  what  is  unknown  to  the  grand  jury.  There  are  no  ex- 
ceptions to  the  instructions  given  on  motion  of  the  commonwealth's 
attorney ;  hence  they  will  not  be  considered. 

Wherefore  the  judgment  is  affirmed. 

J.  D.  Fogle,  T.  S.  Edelin,  for  appellant. 

P.  W.  Hardin,  for  appellee. 
[Cited,  Miller  v.  Commonwealth,  117  Ky.  80,  25  Ky.  L.  1236,  1931,  77  S.  W. 

682,  79  S.  W.  250.] 


William  Threlkeld  v.  Joseph  Winston. 

[Abstract  Kentucky  Law  Reporter,  Vol.  2 — 63.] 

Establishing  Boundary  by  Parol  Agreement. 

A   parol   agreement   establishing   the   boundary   between   distinct 
tracts  of  land  may  be  enforced'  in  a  court  of  equity. 

APPEAL  FROM  KENTON  CHANCERY  COURT. 

December  18,  1880. 

Opinion  by  Judge  Pryor: 

Whether  the  judgment  below  was  entered  by  reason  .of  the  mo- 
tion or  the  demurrer,  or  was  upon  the  merits  of  the  case,  is  involved 
in  doubt ;  but  taking  the  view  presented  by  counsel  for  the  appellant 
that  it  was  by  reason  of  the  demurrer,  the  judgment  should  be  re- 
versed.   That  a  parol  agreement  establishing  the  boundary  between 
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distinct  tracts  of  land  may  be  enforced  in  a  court  of  equity  was  de- 
cided by  this  court  in  Jamison  v.  Petit,  6  Bush  669,  and  the  present 
petition  not  only  seeks  to  establish  the  boundary  as  agreed  upon, 
but  adds  other  reasons  why  the  chancellor  would  interpose,  that  is, 
to  prevent  continued  and  repeated  trespass  on  the  premises  of  the 
appellant  by  reason  of  the  refusal  of  the  appellee  to  abide  by  his 
agreement.  We  have  examined  the  facts  of  this  case  also,  and  upon 
a  consideration  of  the  testimony  this  court  is  the  more  inclined  to 
suppose  that  the  case  went  off  on  the  demurrer  or  motion,  and  not 
on  the  merits.  There  is  nothing  on  the  face  of  the  petition  showing 
the  pendency  of  a  similar  action,  and  the  case  should  have  been  con- 
sidered below  on  its  merits. 

The  judgment  is  therefore  reversed  and  cause  remanded. 

This  leaves  the  case  open  for  additional  testimony  from  either 
party. 

McKee  &  Finnell,  for  appellant. 

Simmons  &  Schmidt,  Benton  &  Benton,  for  appellee. 

[Cited,  Campbell  v.  Campbell,  23  Ky.  L.  869,  64  S.  W.  458.] 


Samuel  Smith,  et  al.,  v.  Thomas  R.  Hutchcraft's  Trustee. 

[Abstract  Kentucky  Law  Reporter,  Vol.  2 — 65.] 

Title  by  Purchase  at  Judicial  Sale. 

Setting  aside  a  conveyance  of  real  estate  on  the  application  of  cred- 
itors does  not  affect  the  rights  of  the  parties  to  the  conveyance,  and 
they  hold  subject  to  the  claims  of  creditors,  as  if  no  such  judgment 
had  been  rendered. 

APPEAL  FROM  SCOTT  CIRCUIT  COURT. 

December  18,  1880. 

Opinion  by  Judge  Pryor: 

The  only  objection  urged  to  the  title  of  the  land  purchased  by  the 
appellant  necessary  to  be  considered  arises  from  a  construction  of 
the  conveyance  made  by  Hutchcraft  to  Mrs.  Rogers.     The  setting 
aside  of  that  conveyance  on  the  application   of   creditors    A\A  not 
affect  the  rights  of  the  parties  to  that   instrument,   and  tH^y  ^°^ 
subject  to  the  claims  of  creditors,  as  if  no  such  judgment  Ir^-^***^ 
rendered.  The  grantor,  Hutchcraft,  it  seems,  had  no  family    exc^ 
a  wife  at  the  date  of  the  conveyance  to  Mrs.  Rogers  ;  or  if    x"*^*^ 


958  Kentucky  Opinions.  [December, 

since,  there  was  no  one  constituting  his  family  then  or  since  whom 
he  was  under  any  legal  obligation  to  maintain  except  the  wife.  The 
word  "family"  used  in  the  conveyance  cannot  well  be  applied  to  any 
other  person,  if  any  meaning  is  to  be  attached  to  the  word  as  used 
in  the  conveyance.  It  is  certain  that  if  all  those  constituting  his 
family  united  in  the  deed  at  the  time  it  was  executed,  that  is,  the 
deed  from  Robert  Hutchcraft  and  others  to  the  appellant,  it  passed 
to  him  a  perfect  title,  unless  other  defects  exist  not  apparent  on  this 
record. 

He  had  no  children  either  at  the  date  of  the  creation  of  the  trust 
or  when  the  deed  was  made  to  appellant ;  and  the  title  being  out  of 
him  by  that  conveyance,  if  he  should  have  children  they  could  not 
defeat  the  right  of  the  purchaser.  The  original  conveyance  also  pro- 
vides that  at  the  death  of  the  grantor,  Hutchcraft,  the  trust  shall 
terminate  and  the  estate  pass  to  the  heirs  of  the  grantee.  The  heirs 
acquired  no  right  by  reason  of  the  conveyance,  but  the  estate,  if  un- 
disposed of,  would  pass  to  them  by  inheritance,  the  effect  of  the  deed 
being  to  terminate  the  entire  trust  at  the  death  of  the  grantor  and 
the  estate  to  pass  as  if  no  conveyance  had  been  made.  The  parties 
undertook  to  make  to  the  appellant  a  good  title,  and  the  assignee 
and  trustees  having  united  in  the  conveyance,  and  Hutchcraft  mak- 
ing a  general  warranty  deed,  the  appellant  was  properly  required  to 
accept  the  conveyance.  The  covenant  by  Hutchcraft  that  he  will 
warrant  generally  the  title  embraces  all  the  land  sold,  and  not  mere- 
ly Hutchcraft's  interest. 

The  judgment  below  is  therefore  affirmed. 

George  E.  Prekmtt,  for  appellant.     W.  S.  Darnaby,  for  appellee. 


R.  E.  Sandifer  v.  Benjamin  A.  Hardin. 

[Abstract  Kentucky  Law  Reporter,  Vol.  2 — 66.] 

Conveyance  by  Husband  and  Wife. 

A  deed  of  a  married  woman  is  void  where  her  husband  does  not 
join  therein,  and  he  has  not  theretofore  conveyed,  and  the  subsequent 
deed  of  the  husband  does  not  convey  the  wife's  interest 

APPEAL  FROM  McLEAN  CIRCUIT  COURT. 

December  18,  1880. 
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Opinion  by  Judge  Hines: 

The  deed  of  Mary  Hardin  to  B.  A.  Hardin  was  absolutely  void 
because  the  husband  did  not  join  in  the  conveyance,  and  he  had  not 
heretofore  conveyed.  The  subsequent  deed  of  the  husband,  W.  J. 
Hardin,  to  B.  A.  Hardin  conveyed  no  interest  of  the  wife,  Mary 
Hardin.  Her  deed  to  B.  A.  Hardin  being  void,  whatever  title  or. 
interest  she  had  is  still  in  her,  and  so  far  as  we  can  gather  from  the 
pleadings  the  fee  was  and  remains  in  Mary  Hardin.  On  the  filing 
of  the  answer  denying  title  and  pointing  out  the  specific  defect  the 
proper  course  was  for  plaintiff  to  have  replied  and  tendered  them 
with  the  missing  link  in  his  chain  of  title. 

Judgment  reversed  and  cause  remanded  with  directions  for  fur- 
ther proceedings. 

L.  IV.  Gates,  W.  P.  D.  Bush,  for  appellant 

[Cited,  Furnish's  Adm'r  v.  Lilly,  27  Ky.  L.  226,  84  S.  W.  734.] 


Sam  Renan  v.  Commonwealth. 
James  Hargrove  v.  Commonwealth. 

[Abstract  Kentucky  Law  Reporter,  Vol.  2—^6.] 

Criminal  Law — Perjury. 

Where  it  is  not  made  to  appear  that  the  alleged  false  testimony 
was  material  the  crime  of  perjury  is  not  made  out. 

Materiality  of  Perjured  Testimony. 

Whether  certain  testimony  is  material,  when  one  is  charged  with 
perjury  in  swearing  to  it,  is  a  question  of  law  and  ought  to  be  decided 
by  the  court.  In  such  a  case  it  is  for  the  jury  to  decide  what  the  tes- 
timony of  the  defendant  was  and  whether  it  was  wilfully  and  cor- 
ruptly false;  but  the  court  should  decide  whether  it  was  material. 

APPEALS  FROM  HICKMAN  CIRCUIT  COURT. 

December  18,  1880. 

Opinion  by  Judge  Cofer  : 

It  does  not  seem  to  us  that  the  testimony  of  the  appellants  is. 
shown  by  the  record  to  have  been  material.  The  action  of  Brock  v. 
Avery  was  on  this  account : 

"William  Avery, 

To  P.  C.  Brock,  Dr. 
To  transporting  two  persons,  in  May,  across  the  river  „ 

from  Columbus  to  the  Missouri  shore,  $16.00 <x^fc.<*> 
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The  alleged  false  testimony  of  the  appellants  on  the  trial  of  that 
case  was,  in  substance,  that  Avery  transported  two  or  three  per- 
sons across  the  river  and  received  pay  for  it.  Just  how  this  could 
be  material  the  record  does  not  show.  The  account  upon  its  face 
imports  that  Brock  had  transported  two  persons  across  the  river, 
and  that  Avery  was  indebted  to  him  for  it.  The  record  furnishes 
no  explanation  as  to  how  Avery  could  become  debtor  to  Brock  on 
account  that  Avery  had  transported  persons  across  the  river. 

Evidence  in  such  a  case  that  the  defendant  had  in  his  own  skiff 
carried  persons  across  the  river  did  not  tend,  as  far  as  we  can  dis- 
cover in  this  record,  to  prove  or  to  disprove  Brock's  claim  in  that 
suit.  It  is  probable  that  Brock  is  the  owner  of  an  established  ferry 
across  the  river,  and  that  the  action  was  based  on  Sec.  19,  Chap.  42, 
General  Statutes,  giving  to  the  owner  of  a  ferry  an  action  against 
any  one  who  shall,  for  reward,  transport  any  person  across  a  water 
course  within  one  mile  of  an  established  ferry.  But  this  does  not 
appear  in  the  record,  and;  without  it,  it  does  not  appear  that  the 
alleged  false  testimony  was  material ;  and  unless  it  was  material,  of 
course  the  crime  of  perjury  was  not  made  out. 

The  evidence  conduced  to  prove  that  the  appellants  gave  the  testi- 
mony alleged  in  the  indictments  against  them  respectively;  but  the 
court  seems  to  have  excluded  from  the  jury  in  the  case  against  Har- 
grove all  the  evidence  except  so  much  thereof  as  proved  the  oath  as 
to  his  following  Avery  across  the  river,  and  testimony  conducing  to 
prove  the  falsity  of  that  statement. 

If  the  testimony  of  Renan  was  material,  then  the  testimony  of 
Hargrove  as  to  his  following  Avery  was  material  because  it  tended 
to  corroborate  the  testimony  of  Renan  in  the  statement  that  they 
followed  Avery  across  the  river.  But  the  court  should  not  have  left 
it  to  the  jury  to  say  whether  the  action  was  within  the  jurisdiction 
of  the  justice,  or  whether  the  testimony  of  the  appellants  was  ma- 
terial. These  are  questions  of  law  and  ought  to  have  been  decided 
by  the  court.  It  is  for  the  jury  to  decide  what  the  testimony  of  the 
appellants  was,  and  whether  it  was  wilfully  and  corruptly  false ;  but 
the  court  should  decide  whether  it  was  material.  This  opinion  ap- 
plies to  both  cases. 

Judgment  reversed  and  cause  remanded  for  new  trials. 

Bullock  &  Bullock,  for  appellants.  P.  IV.  Hardin,  for  appellee. 
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John  Raske,  Jr.,  v.  Commonwealth. 

Criminal  Law — Murder. 

Where  one  being  present  engaged  in  the  strife  that  results  in  the 
death  of  a  party,  although  he  has  the  right  to  interfere  to  preserve 
the  peace  and  to  protect  his  relative  from  the  assault  of  the  deceased, 
he  has  no  right  to  use  more  force  than  is  reasonably  necessary  for  that 
purpose. 

Separate  Trial — Election  by  the  State. 

Where  two  persons  are  jointly  indicted,  and  one  asks  for  a  separate 
trial,  the  commonwealth  has  the  right  to  select  which  of  the  two  shall 
be  first  tried. 

APPEAL  FROM  GREENUP  CRIMINAL  COURT. 

December  21,  1880. 

Opinion  by  Judge  Pryor: 

It  is  shown  in  this  case  that  the  accused  was  present,  and  engaged 
in  the  strife  that  resulted  in  the  death  of  Fowler ;  and  while  he  had 
the  right  to  interfere  to  preserve  the  peace  and  to  protect  his  rel- 
ative from  the  assault  of  Fowler,  he  had  no  right  to  use  more  force 
than  was  necessary  for  that  purpose.  In  the  instructions  given  we 
think  the  law  was*  properly  presented  to  the  jury,  and  certainly  no 
instruction  that  can  be  regarded  as  prejudicial  to  the  rights  of  ap- 
pellant. 

In  instruction  No.  3  the  law  of  manslaughter  is  properly  denned ; 
and  in  instruction  No.  4  the  jury  were  authorized  to  fix  the  punish- 
ment at  fine  and  imprisonment,  and  of  this  the  commonwealth  might 
have  complained  and  not  the  accused. 

Instruction  No.  5  went  fully  as  far  as  the  facts  of  this  case  au- 
thorized the  court  to  go  in  determining  what  means  the  accused  had 
the  J  right  to  adopt,  in  order  to  preserve  the  peace  and  to  prevent  the 
infliction  of  great  bodily  harm  on  William  Raske  by  the  deceased. 
We  see  nothing  in  the  evidence  permitted  to  go  to  the  jury,  or  any 
that  was  refused,  prejudicial  to  the  accused.    The  fact  of  the  killing 
is  clearly  established  by  a  preponderance  of  the  testimony,  and  the 
right  of  the  accused  to  an  acquittal  depended  upon  the  facts  occur- 
ring at  the  time,  although  evidence  of  what  was  said  by  oVA  maxi 
Raske  to  the  witness  may  have  been  improper  to  go    to  tH^    V11^  *» 
still  it  is  shown  that  the  witness  himself  made  the  proposition  *°  *c~ 
cept  the  bribe,  and  in  our  opinion  the  jury  could  have  att**^ 

61 
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importance  to  it.  t  It  was  not  error  to  instruct  in  regard  to  murder, 
as  the  evidence  authorized  the  submission  of  such  an  issue  to  the 
jury.  As  a  separate  trial  was  demanded  the  commonwealth  had  the 
right, to  select  which  of  the  two  should  be  first  tried.  The  whole 
law  of  the  case  was  embodied  in  the  instructions  given,  and  the  sub- 
stantial rights  of  the  accused  have  not  been  prejudiced. 

Judgment  affirmed. 

E.  F.  Dulin,.Roe  &  Roe,  L.  T.  Moore,  for  appellant. 

Moss,  for  appellee. 


INDEX 


[References  are  to  Pages.] 

ABATEMENT  AND  REVIVAL. 

Death  of  owner  before  confirmation  of  sale.  James  Murphy,  et  al.,  v.  James 
Fryer,  et  al 814 

Where  party  dies  during  the  pendency  of  action,  it  may  be  revived  against 
his  personal  representative  on  demand  or  affidavit  being  previously  made. 
Apperson!s   Ex'x  v.   Nancy   M.   Hazelrigg 947 

ACCORD  AND  SATISFACTION. 

Transaction  held  not  to  be  accord  and  satisfaction  of  debt  owing  by  cor- 
poration.  T.  C.  Hart  v.  Trustees  of  Princeton  College 233  « 

ACCOUNT. 
Instruction  held  erroneous.  Hiram  Ferguson's  Adm'r  v.  John  L.  Kouns.  .761 

ACTION. 

Two  distinct  causes  of  action  cannot  be  united  and  declared  upon  in  same 
petition.  James  Thornton  v.  Thomas  H.  Guthrie,  et  al 393 

ADVERSE  POSSESSION. 

See  Estoppel;  Husband  and  Wife;  Vendor  and  Purchaser. 

Continuous  adverse  holding  for  fifteen  years  prior  to  bringing  of  suit  con- 
fers title  by  adverse  possession.  Uriah  S.  Hendrix  v.  H.  M.  Buckner's 
Heirs    923 

Merely  constructive  possession  of  real  estate  under  grant  cannot  interfere  j 

with    senior   patent   where   party   is   in    possession   claiming   to    extent   of 
boundary.    George  Elliott  Roe  v.  John  Seaton,  et  al 239  \ 

Possession  for  more  than  twenty  years  gives  title  to  possessor.      VTiWrana  ^ 

J.  Beal,  Sr.,  v.  James  Arnold,  et  al - ^  \ 

AGRICULTURAL  AND  MECHANICAL  COLLEGE. 
See  Corporations. 
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ANIMALS. 
See  Railroads. 

In  absence  of  statute,  it  is  not  a  felony  to  steal  or  injure  a  dog.  Fred 
Mirddle  v.   Commonwealth. . . . 500 

Owner  of  horse,  unaware  of  vicious  habits,  need  only  use  means  of  ordinary 
prudent  man  to  keep  horse  of  such  temper  within  his  own  enclosure.  Levi 
W.  Abshear  v.  James  Monday 88 

Power  to  prohibit  keeping  of  dogs  includes  power  to  prescribe  terms  00 
which  they  may  be  kept    George  W.  Oyles  v.  City  of  Louisville 390 

APPEAL  AND  ERROR. 

See  Criminal  Law;  Divorce;  Exceptions,  Bill  of;  New  Trial- 
Alleged  error,  made  ground  for  new  trial,  will  not  be  considered  in  Court 
of  Appeals  also  assigned  as  error.  Samuel  Bunt's  Adm'r  v.  R.  H.  Chilten.  .404 

Alleged  errors  of  law,  not  made  grounds  for  new  trial,  cannot  be  con- 
sidered by  this  court.   Samuel  Bunt's  Adm'r  v.  R.  H.  Chilten 404 

Appeal  by  adjudged  bankrupt  will  be  dismissed.  John  A.  Daugherty  v. 
Jasper   P.   Ringo,   et  al 699 

Appeal  can  only  be  taken  from  final  judgment.  J.  Davis  v.  T.  B.  Mont- 
gomery,   et   al 508 

W.  S.  Cooper's  Adm'r  v.  Louisville  &  Nashville  Railroad  Co Z87 

Appeal  does  not. lie  from  order  sustaining  demurrer  unless  such  order  is 
followed  by  a  judgment  in  its  nature  final  Frank  Williams  v.  Samuel  B. 
Merrifield,  et  al 512 

Appeal  will  be  dismissed  at  the  direction  of  appellant  J.  J.  Tye,  et  al.,  v. 
H.  F.  Finley,  et  al 849 

Appeal  will  lie  from  judgment  vacating  a  judgment  and  granting  a  new 
trial.    Robert  E.  Pague,  et  al.,  v.  Ottumwa  &  K.  R.  Co 843 

Appellant  cannot  complain  of  instruction  given  at  his  request  or  of  similar 
instruction  given  at  request  of  adverse  party.  Charles  Semple  v.  C.  L.  Hill.925 

Appellant  may  prosecute  appeal  against  one  or  more  of  parties  to  record. 
Sallie  McGuire's  Ex'r  v.  J.  J.  Robinson's  Adm'r,  et  al 518 

Assignment  of  error  held  not  sufficient  to  raise  any' question  in  Court  of 
Appeals.    B.  F.  Vest  v.  B.  W.  Norman,  et  al 754 

Assignment  that  verdict  is  against  law  and  evidence  only  authorizes  con- 
sideration of  evidence  on  which  verdict  is  based.  J.  M.  Bryant  v.  America 
L    Joyce    121 

Code  requires  both  objection  and  exception  to  instruction,  alleged  to  be 

erroneous.   C.  Crooks  &  Co.,  et  al.,  v.  William  R.  Dillion 638 

William  M.  Riggs  v.  N.  F.  Waitlow 567 

Code  requires  exception  and  objection  to  erroneous  instruction,  and  failure 
to  object  will  render  error  unavailable.  Kentucky  Central  Railroad  v.  Thomas 
Patton     604 

Competency  of  evidence  not  subject  to  review  when  record  does  not  show 
objection  in  trial  court.    A.  D.  Boyd  v.  J.  B.  Morris 758 

Continuance  of  cause  appealed  to  circuit  court.  Clark  Willis  v.  James  Mc- 
Neal's  Adm'r    .260 
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APPEAL  AND  ERROR— Continued. 

Court  of  Appeals  cannot  decide  case  on  record  made  up  after  appeal  is 
taken,  on  mere  suggestion  of  counsel  that  it  was  a  defective  record.  Emily 
C.  Parsons  v.  Charles  W.  Parsons,  et  al 648 

Defendant,  defaulted  in  quarterly  court,  may  file  answer  after  appeal  to 
circuit  court.    M.  Cummins  v.  John  Fitzgerald 47 

Discretion  of  trial  court  will  not  be  interfered  with  on  appeal  unless  it 
has  been  grossly  abused  to  the  prejudice  of  some  substantial  right  of  com- 
plaining party.    J.  H.  McClymond's  Assignee  v.  James  P.  Gay <..888 

Exceptions  to  evidence  not  ruled  upon  by  trial  court  held  not  available  on 
appeal.     Harris  &  Martin  v.  R.  W.  Neeley 627 

Exclusion  of  evidence,  not  made  ground  for  new  trial,  held  unavailable 
on  appeal.     Henry  May  v.  John  Dills,  Jr 225 

Hearing  evidence  in  case  of  conflict,  where  an  absolute  deed  is  claimed  to 
have  been  a  mortgage.    John  Cline  v.  John  N.  Fallis,  et  al 773 

In  absence  of  motion  for  new  trial,  pleadings,  verdict  and  judgment  are 
alone  before  the  Court  of  Appeals  and  error  must  be  specifically  alleged.  J.  M. 
Bryant  v.  America  L.  Joyce 121 

Judgment  against  evidence  must  be  palpably  so  to  warrant  reversal  on  such 
ground.    Martin  Scott,  et  al.,  v.  W.  T.  Scott,  Ex'x 283 

Judgment  in  suit  on  note  transferred  to  equity  over  appellee's  objection 
and  exception  will  not  be  disturbed  unless  flagrantly  against  weight  of  evi- 
dence.   M.  H.  Threlkeld,  et  al.,  v.  B.  F.  Davis 240 

Judgment  on  trial  by  court  held  not  to  be  disturbed  because  on  face  of 
record  weight  of  evidence  seems  to  be  against  finding.  G.  W.  Dickey  v. 
R.    D.    Salmons 378 

Juror  will  not  be  heard  to  impeach  his  own  verdict.  H.  E.  Rouse  v.  R.  H. 
McFarland   218 

On  failure  of  the  record  on  appeal  to  disclose  how  the  court  ruled  on  a 
matter  of  law,  the  appellate  court  will  presume  that  the  ruling  was  correct. 
John  H.  Brand  &  Co.  v.  David  Ruhl 882 

Party  cannot  except  to  decision  made  at  instance  of  adverse  party  unless 
objection  shall  have  been  made  to  motion,  offer  or  request.  City  of  Hop- 
kinsville  v.   W.   H.   Pelton 210 

Plaintiff,  on  appeal  to  circuit  court,  cannot  amend  pleadings  so  as  to  set  up 
new  and  independent  cause  of  action.  Dark  Willis  v.  James  McNeal's 
Adm'r    260 

Presumption  when  record  on  appeal  is  incomplete.  B.  H.  Duncan,  Trustee, 
et  al.,  v.  Henry  Duncan 880 

Remedy  for  failure  to  make  proper  parties  on  appeal  is  by  motion  to  dis- 
miss.   Sallie  McGuire's  Ex'r  v.  J.  J.  Robinson's  Adm'r,  et  al ^& 

Reversal  cannot  be  had  on  instruction,  even  if  erroneous,  -where   sattve,  \an- 
guage  is  used  in  other  instructions  given,  to  which  no  objection  was  m*^a 
A.  D.  Boyd  v.  J.  B.  Morris - 1^ 

Right  of  appeal  from  court  of  claims  to  circuit  court.     R.  Gudg^^   v*      n^ 
County  Court   -  -  "  *  JV    <&(> 

Surety  on  bond  held  liable.    Andrew  White  v.  G.  W.  McKAnley,    ~*~ 
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APPEAL  AND  ERROR— Continued. 

Verdict  of  jury  will  not  be  disturbed  where  there  is  some  evidence  to  sus- 
tain it.     Cincinnati  Southern  R.  Co.  v.  W.  H.  Daugherty 438 

When  fact  in  issue  depends  for  establishment  upon  opinions  of  witnesses, 
its  decision  by  jury  ought  not  to  be  disturbed  by  court.  Alex  Sayer  t. 
Stoner  &  Roby   358 

When  petition  to  be  made  parties  is  not  part  of  the  record  on  appeal. 
J.  J.  Tye,  et  al.,  v.  H.  F.  Finley,  et  al 849 

ARBITRATION  AND  AWARD. 

Action  cannot  be  maintained  on  original  cause  after  submission  and  award 
without  award  being  successfully  assailed.  G.  W.  Jenkin's  E^r  v.  J.  H. 
Brown   •. 311 

After  award  is  made  and  signed  it  cannot  be  altered  or  amended  without 
notice  to  party  affected.    G.  W.  Jenkin's  Ex'r  v.  J.  H.  Brown 311 

Court  may  correct  mistake  in  award.  G.  W.  Jenkin's  Ex'r  v.  J.  H.  Brown-311 

Errors  complained  of  must  be  specified  with  particularity.  James  Conover 
v.  William  Conover*s  Adm'r 847 

Fraud  or  palpable  mistake  as  to  law  or  facts  is  only  ground  for  revising 
award  by  chancellor.    B.  H.  Payne  v.  E.  D.  Payne,  et  al 327 

When  power  of  arbitration  ceases.    G.  W.  Martin  v.  William  White.  .797 

ASSAULT  AND  BATTERY. 
See  Criminal  Law. 

Primitive  damages  held  recoverable.  Henry  Watts,  et  al.,  v.  G.  W.  Lingen- 
felton   535 

Sufficiency  of  indictment  for  intimidation.  Fred  Mirddle  v.  Common- 
wealth  500 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 

See  Bankruptcy. 

ASSIGNMENT  OF  ERRORS. 
See  Appeal. 

ASSIGNMENTS. 

See  Bankruptcy;  Bills  and  Notes;  Executors  and  Administrators;  Fraud- 
ulent Conveyances;  Mortgages. 

Desire  to  further  secure  debt  sufficient  consideration  for  executed  contract. 
Henderson  National  Bank  v.  Lagow 103 

Statute  has  not  made  inadequacy  or  absence  of  consideration  defense  to 
action  by  assignee.    Henderson  National  Bank  v.  Lagow 103 

ATTACHMENT. 

See  Landlord  and  Tenant;  Sheriffs  and  Constables. 

Attachment  is  void  where  no  summons  has  issued,  and  invalidity  may  be 
asserted  by  another  creditor.    Hale  &  Head,  et  al.,  v.  J.  A.  Grogan,  et  al.296 
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ATTACHMENT— Continued. 

Bondsmen  held  liable  for  property  injured  and  lost.  M.  F.  De  Graff  en- 
ried    v.   A.   Rice,   et   al 421 

Chancellor  cannot,  at  term  subsequent  to  confirmation  of  sale,  hear  excep- 
tions or  permit,  without  consent,  commissioner  to  amend  report.  Lobrason 
&  Hielburn,  et  al.,  v.  A.  R.  Mullins 194 

Insolvency  not  sufficient  to  authorize  attachment.  S.  A.  Godshaw  v.  Bam- 
berger,  Bloom  &   Co 556 

Petition  held  to  state  good  ground  for  attachment  P.  B.  Garvin,  et  al., 
v.  J.  A.  Smith 528 

Priority  between  attachment  lien  and  attorney's  lien.  A.  Y.  McAffee  v. 
Burrack  &  Smith   812 

Sufficiency  of  property  subject  to  execution  precludes  attachment.  S.  A. 
Godshaw  v.  Bramberger,  Bloom  &  Co 556 

Taking  of  bond  amounts  to  an  approval  by  officer,  and  parties  are  bound 
upon  it.    John  Gray  v.  H.  C.  Sheets 244 

When  attachment  lien  is  perfected — Relating  back.  S.  F.  Thompson,  et  al., 
v.  J.  B.  Callings 842 

ATTORNEY  AND  CLIENT. 

Attorney's  fees  held  not  recoverable  on  certain  contract.  M.  B.  Swain,  et  al., 
v.  Mechanic's  Saving  Association 91 

If  no  amount  is  agreed  upon,  attorney  is  entitled  to  reasonable  fee.  Reid 
&  Stone  v.  Pat  Punch 926 

Lien  of  attorney  for  fees.    T.  P.  Rankin's  Ex'rs  v.  Thomas  F.  Davidson.342 

Litigated  claim  is  subject  to  attorney's  lien  which  cannot  be  defeated  by 
defendant  paying  amount  of  judgment  to  plaintiff.  Reid  &  Stone  v. 
Pat  Punch   926 

Priority  between  attorney's  lien  and  attachment  lien.  A.  Y.  McAffee  v. 
Rurrack  &  Smith   812 

When  payment  to  attorney,  of  amount  owing  client,  in  other  than  money  is 
valid.    Louis  Snyder  v.  Ben  Harrison 256 

AUCTIONS  AND  AUCTIONEERS. 

Concealment  on  part  of  seller  of  hogs  held  to  preclude  recovery  of  pur- 
chase money.    Charles  W.  Miller,  et  al.f  v.  Thomas  B.  Gorham's  Adm'x..l91 

Purchaser  cannot  avoid  note  by  reason  of  seller's  knowledge  of  his  fraud- 
ulent intent  in  buying,  sale  having  been  public  and  competition  unrestrained. 
J.  T.  Covert,  et  al.,  v.  William  Bethel 50 

BAIL. 
See  Bankruptcy. 

Court  held  to  have  discretion  to  remit  forfeiture.    CommotvwealtH  v*^*/i; 
Anderson,  et  al -  -  -m 

Judge  not  qualified  to  preside  on  prosecution  may  try  and   deter**11*1^  ^  -«£ 
ceeding  to  forfeit  bond.    Henry  Shaffner,  et  al.,  v.  Common wealtV*  -  -  •  - ' % 
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BAIL — Continued. 

No  right  of  recovery  on  bond  until  forfeiture  is  ordered  John  B.  Blank* 
enship  v.  Commonwealth 289 

Quashal  of  bond  held  to  be  proper.  William  S.  Keetes  v.  Common- 
wealth  177 

Sufficient  showing  by  commonwealth  for  recovery  on  forfeited  bail  bond. 
James  Wilson  v.  Commonwealth 5 

Surety  held  not  entitled  to  allege  that  bond  is  void.  Commonwealth  v. 
J.  W.  Lester  680 

BAILMENT. 
See  Pledges. 

BANKRUPTCY. 

See  Appeal  and  Error ;  Bills  and  Notes. 

Adjudication  does  not  deprive  state  court  of  acquired  jurisdiction  to  in- 
quire whether  bankrupt  has  committed  act  within  statute  of  1856  amounting 
to  assignment  for  benefit  of  creditors.    Allen  Rollins  v.  Green  &  Hawkins. 318 

Bankrupt's  petition  for  discharge  precludes  holder  of  mechanic's  lien  from 
thereafter  suing  in  state  court.    J.  A.  Rouse  v.  S.  E.  Jones,  et  al 156 

Discharge  is  not  defense  to  suit  on  bail  bond.    Commonwealth  v.  L.  P. 

Anderson,    et    al 701 

Commonwealth  v.  W.  M.  McMillen 699 

Jurisdiction  of  bankruptcy  court  held  not  capable  of  being  interposed  to 
action  in  state  courts.    Adams  &  Pendix  v.  H.  S.  Buckner,  et  al 563 

Lien  of  levy  on  execution  from  state  court,  prior  to  petition  in  bankruptcy, 
and  title  of  purchaser  at  sale  after  petition,  held  good.  John  Adams  v. 
Nathan  Williams  97 

Order  setting  aside  homestead  invalid  as  against  pre-existing  mortgage,  its 
only  effect  being  to  exempt  homestead  from  sale  by  trustee.  John  R.  Dixon, 
et  al.,  v.  George  W.  McClure 392 

Subsequent  assignment  of  property  owned  at  time  of  filing  petition  will 
convey  nothing.    R.  C.  Harris*  Assignee  v.  W.  B.  England 686 

BANKS  AND  BANKING. 

See  Bills  and  Notes;  Taxation. 

Notice  before  discount  to  assistant  cashier  of  defense  to  note  held  not 
notice  to  bank.    Mehler  &  Estenkemper  v.  John  Ferguson,  Jr 178 

BENEFICIAL  ASSOCIATIONS. 
See  Insurance. 

Benefits  held  to  have  been  forfeited  by  delinquency  of  deceased.  Elizabeth 
Stetson  v.  Ancient  Order  of  United  Workmen 176 

Corporation  held  to  have  right  to  loan  money  and  enforce  notes  therefor 
secured  by  personal  indorsement.  August  Heimerdinger  v.  United  Circle, 
Daughters  of  Rebecca    769 
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BILLS  AND  NOTES. 

See  Banks  and  Banking;  Contracts;  Evidence;  Interest;  Liens;  Limitation 
of  Actions;  Mortgages;  Pledges;  Principal  and  Agent;  Trusts;  Usury; 
Vendor  and  Purchaser. 

Acceptance  of  note  in  payment  of  prior  note.  Farmers'  Nat.  Bank  of  Mt 
Sterling  v.  Wilkerson  &  Jones,  et  al 810 

Assignor  held  discharged  for  failure  of  assignee  to  show  when  execution 
was  issued  and  that  he  proceeded  diligently.  J.  F.  Schofield  v.  Moses  Wein- 
stock    132 

Assignor,  responsible  for  delay  in  prosecution  of  action  commenced,  is  not 
released  by  such  delay.  Trustees  of  National  Bank  of  Franklin  v.  Ford  & 
Bros 189 

Averments  held  to  be  required  in  petition  on  note.  L.  H.  Corbin  v.  W.  B. 
Oldham's  Adm'x  767 

Consideration  of  note  given  by  bankrupt  seeking  discharge  held  to  be 
against  public  policy,  immoral  and  void.    James  R.  Renfroe  v.  S.  H.  Boles. 204 

Directors  of  corporations  or  trustees  signing  note  in  individual  names, 
not  as  trustees,  are  individually  liable  thereon.  Lewiston  Cooper  v.  Lewis 
Collins'  Ex'r  591 

Failure  to  file  rejoinder  held  not  to  amount  to  admission.  James  W.  Clark 
v.   Joshua   Short    693 

Innocent  holder  held  entitled  to  collect  according  to  terms  of  note.  Mehler 
&   Estenkemper  v.   John   Ferguson,   Jr 178 

Interest  on  note  after  maturity,  see  Interest. 

Note  held  negotiable  under  statute.  Frederick  Ehrman  v.  Frank  Stoll, 
et  al 592 

Note  held  unenforcible  for  invalidity  of  consideration.  Benjamin  P.  Petty 
v.  John   S.   Fuqua 274 

Note  or  renewals  held  to  belong  to  bank.  Frank  Betz  &  Co.  v.  Harry 
A.  Altemeyer   679 

Petition  filed  before  maturity  of  note  held  to  show  no  cause  of  action. 
R.  H.  Baker  v.  H.  G.  Ratcliffe 748 

Place  of  residence  of  payee  where  note  is  delivered  is  place  of  execution, 
the  law  of  which  governs  when  nothing  else  appears.  William  Wohman  v. 
Venable  &  Wagner   253 

Plaintiff,  seeking  to  hold  endorser  must  show  use  of  due  diligence  in  at- 
tempting to  collect  from  insolvent  maker.  Arthur,  Haggard  &  Company  v. 
J.    M.    McArthur    340 

Reference  to  exhibit  held  not  to  supply  defect  in  petition  on  note.  L.  H. 
Corbin  v.  W.  B.  Oldham's  Adm'x 767 

Services  held  to  constitute  sufficient  consideration  for  note  executed  by 
brother  to  sister.    Roger  S.  Dixon  v.  John  Posey 211 

Where  note  is  made  in  Ohio  its  legal  effect  must  be  determined  by  law  of 
that  state.    Frederick  Ehrman  v.  Frank  Stoll,  et  al 592 

Where  there  is  written  agreement  to  extend  time  of  promissory  note,  it 
must  be  so  stated  in  pleadings.  George  C.  Schmidt  v.  James  Miller's 
Adm'r    228 
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BILLS  AND  NOTES— Continued. 

Where  writing  sued  on  is  copied  in  full  in  petition  and  imports  promise  to 
pay,  no  allegation  of  any  other  promise  is  necessary.  John  D.  Gordon,  et  aL, 
v.  Mames,  Muir,  et  al 175 

BONDS. 
See  Covenants. 

Common-law  obligation  can  only  be  proceeded  upon  in  court  of  civil  juris- 
diction.   Commonwealth  v.  William  Skeeters,  et  al 924 

Stipulations  and  breach  must  be  alleged  in  petition  in  action  on  bond. 
T.  P.  Smithinson's  Adm'r  v.  Nancy  Ulurlen's  Adm'r 340 

BOUNDARIES. 

Estoppel  of  interested  parties  as  to  boundary  line.  John  Phillips,  et  aL 
v.  Jacob  C.  Eades,  et  al 907 

Parol  agreement  establishing  boundary  between  tracts  of  land  may  be  en- 
forced in  court  of  equity.    William  Threlkeld  v.  Joseph  Winston 956 

BRIDGES. 
See  Counties;  Municipal  Corporations. 

BUILDING    CONTRACTS. 
See  Contracts;  Waiver. 

BURDEN  OF  PROOF. 
See  Divorce. 

BURGLARY. 

Breaking  into  dwelling  in  night-time  with  intent  to  steal  property  of  an- 
other therefrom  is  burglary.     Charles  Williams  v.  Commonwealth 245 

Sufficiency  of  circumstantial  evidence.  Charles  Williams  v.  Common- 
wealth     245 

Sufficiency  of  indictment  for  housebreaking.  George  Smith  v.  Common- 
wealth     T 261 


• 


CANCELATION  OF  INSTRUMENTS. 

Lapse  of  time  between  date  of  deed  and  bringing  of  suit  to  cancel  deed. 
P.  S.  Netherland,  et  al.,  v.  Robert  Calvin 777 

CAPIAS. 
See  Execution. 

CARRIERS, 

Carrier  liable  on  through  bill  of  lading  for  damage  to  live  stock.    Paducah 
&  E.  R.  Co.  v.  Charles  Glasscock,  et  al 458 
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CARRIERS— Continued. 

Carrier  must  prevent  passenger  who  has  stepped  on  to  platform  from 
being  injured  by  cars.    Harvey  Smith  v.  Louisville  City  Railway 174 

Common  carrier  cannot  contract  against  its  own  liability  and  thus  escape 
liability,  but  liability  may  be  enlarged  or  lessened  by  contract.  Cincinnati 
Southern   Railway   Company  v.   Potts   Bros 394 

Common  carrier  failing  to  transport  chattels  it  undertakes  to  carry  within 
reasonable  time,  is  liable  in  damages.  Cincinnati  Southern  Railway  Com- 
pany v.   Potts   Bros 394 

CHATTEL  MORTGAGES. 
See  Mortgages. 

Mortgagee  claiming  priority  over  another  lienholder  held  required  to  make 
certain  showing.     R.  Hoe  &  Co.  v.  A.  D.  Bullock,  et  al 724 

Mortgage  of  personalty  to  secure  present  indebtedness  and  future  advances 
is  valid,  and  record  thereof  is  notice  to  subsequent  creditor.  Gilbert  Givens 
v.  William  Dixon,  et  al 401 

CHURCHES. 
See  Religious  Societies. 

CLAIM  AND  DELIVERY. 
See  Replevin. 

}  CLERKS. 
See  Contracts. 

COLLEGES  AND  UNIVERSITIES. 

No  public  policy  forbids  sale  of  property  of  private  school  corporation 
to  pay  debts.    T.  C.  Hart  v.  Trustees  of  Princeton  College 233 

COMPROMISE  AND   SETTLEMENT. 

Agreement  between  insolvent  debtor  and  creditors,  held  to  have  been  based 
on  sufficient  consideration.    C.  W.  &  J.  Pierce  v.  J.  G.  Matthews 397 

Complaint  on  settlement  contract  must  aver  fulfilment  of,  or  readiness  to 
fulfil,  agreement    Samuel  A.  Davis  v.  Abner  Davis'  Adm'r,  et  al 446 

Contract  for  settlement  and  dismissal  of  suit  held  based  on  good  con- 
sideration.   Samuel  A.  Davis  v.  Abner  Davis'  Adm'r,  et  al 446 

Repudiation  by  creditor  of  release  of  insolvent  debtor  held  waiver  of  right 
to  demand  or  require  technical  tender  of  amount  agreed  to  be  paid  on 
claim.     C.  W.  &  J.  Pierce  v.  J.  G.  Matthews 397 

CONFEDERATE   MONEY. 
See  Payment. 

CONSTITUTIONAL  LAW. 

One  who  under  existing  statute  acquires  right  to  operate  lottery  does  not 
lose  right  by  repeal  of  statute.    I.  N.  Webb,  et  al.,  v.  Commonwealth 10 
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CONSTRUCTION. 
CONTINUANCE. 


To  secure  testimony  of  absent  witness.  A.  Y.  McAffee  v.  Rurrack  ft 
Smith    812 

CONTRACTS. 

See  Action;  Assignments;  Attorney  and  Client;  Bills  and  Notes;  Com- 
promise and  Settlement;  Counties;  Dower;  Fraudulent  Conveyances;  In- 
fants; Interest;  Municipal  Corporations;   Principal  and  Surety. 

Before  one  can  have  relief  because  of  fraudulent  representation,  it  most 
be  shown  that  he  was  misled  to  his  prejudice,  and  that  the  misrepresentation 
superinduced  the  agreement  First  National  Bank  of  Franklin  v.  Ford  ft 
Bros 251 

Breach  of  contract  to  construct  building.  Benjamin  Grant  v.  Elizabeth 
E.    Settle    800 

Breach  of  contract  to  divide  proceeds  of  personalty  held  not  shown.  L.  H. 
Bell  v.   Great  American   Fire   Extinguisher  Co 759 

Builder  held  liable  for  contractor's  services.  Worden  P.  Hohn  v.  H.  C 
Middleton  285 

Burden  of  proof  is  on  grantee  seeking  rescission  of  contract  executed  by 
conveyance  made  and  accepted.  William  C.  Knight,  et  al.,  v.  E.  C.  Berry, 
et  al ...336 

Completion  of  building  or  waiver  thereof  held  required  to  be  proved  m 
action  by  builder.    A.  K.  Lewis  v.  Milton  Evans * 730 

Contract  by  county  clerk  held  to  be  contrary  to  public  policy  and  void. 
J.  M.  Warnock  v.  John  C.  Loran,  et  al 226 

Contract  by  relative  to  pay  for  services  held  to  be  based  on  sufficient  con- 
sideration.   Annie  Pearce  v.  S.  B.  Thomas'  Ex'rs,  et  al 142 

Court  in  construing  contract  will  adopt  construction  placed  upon  it  by 
parties  for  long  period  of  time.  Louisville  Tpk.  Co.  v.  William  A.  Shad- 
biirne,  et  al 770 

Failure  to  complete  formal  evidence  of  contract  by  reducing  it  to  form 
of  notes  does  not  affect  validity  or  render  it  incomplete.  James  T.  Tomp- 
kins' Adm'x,  et  al.,  v.  Southern  Baptist  Theological  Seminary 554 

Grounds  for  rescission  of  contract  executed  by  conveyance  made  and  ac- 
cepted.   William  C.  Knight,  et  al.,  v.  E.  C.  Berry,  et  al 336 

Mistake  of  law  will  not  relieve  against  contract  founded  upon  valuable  con- 
sideration.   First  National  Bank  of  Franklin  v.  Ford  &  Bros 251 

No  promise  to  pay  for  services  rendered  by  one  relative  residing  with 
another  can  be  implied.    Annie  Pearce  v.  S.  B.  Thomas'  Ex'rs,  et  al 142 

Petition  for  services  rendered,  defective  in  failing  to  aver  value,  held  to 
present  cause  of  action.    Worden  P.  Hohn  v.  H.  C.  Middleton 285 

Price  of  digging  well  due  when  well  is  completed  and  work  accepted. 
Jerry  Mackey,  et  al.,  v.  E.  B.  Owsley,  et  al 295 
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Time  for  completion  of  building  where  contract  is  silent  as  to  time.  Ben- 
jamin Grant  v.  Elizabeth  E.  Settle 800 

When  court  is  satisfied  that  to  follow  a  rule  of  construction  will  defeat 
intention  of  parties,  to  written  instrument,  such  rule  will  not  be  followed. 
W.  T.  Davis  v.  Benjamin  Hardin,  et  al 674 

Written  contract  conclusively  presumed  to  contain  entire  agreement  unless 
fraud  or  mistake  is  specifically  alleged  and  proved.  G.  W.  Hooser's  Adm'r 
v.  Belle  R.  Hooser 229 

CORPORATIONS. 

See  Accord  and  Satisfaction;  Bills  and  Notes;  Colleges  and  Universities; 
Insurance;  Limitation  of  Actions;  Mandamus;  Novation;  Payment. 

Assets  of  dissolved  corporation  are  liable  for  its  debts.  Cumberland  & 
Ohio  Railroad  Company,  et  al.,  v.  W.  B.  Harrison,  et  al 878 

Capital  and  property  of  corporation  as  trust  fund  for  creditors.  Cloveport 
Coal  &  Oil  Company  v.  William  Kingsbury 118 

Powers  of  corporation  are  derived  from  its  charter,  and  while  they  cannot 
be  enlarged  by  contract,  their  exercise  may  be  thus  restricted,  the  public  not 
being  thereby  prejudiced.     Kentucky  University  v.  H.  H.  White,  et  al.  .89 

Property  conveyed  to  corporation  is  to  be  held  under  conveyance  and 
charter  as  if  they  constituted  but  one  instrument.  Kentucky  University  v. 
H.  H.  White,  et  al 89 

Subscriber  for  railroad  stock  is  released  from  liability  by  subsequent  altera- 
tion of  organization  of  company,  if  such  alteration  is  fundamental  and  is  not 
contemplated  by  the  charter  or  general  law,  unless  concurred  in  by  sub- 
scriber.   William  E.  Glover's  Ex'r  v.  Myer  &  Hay 940 

COSTS. 

Defendant  held  entitled  to  judgment  for  costs.  John  Walker  v.  William 
Henry    629 

Oral  testimony  to  prove  judgment  entered  by  mistake  not  admissible.  Will- 
iam Veatch  v.  W.  B.  Taturn,  et  al 485 

Successful  plaintiff,  at  law  or  in  equity,  is  entitled  to  costs  as  against  un- 
successful defendants.   John  T.  Terry's  G'd'n  v.  B.  B.  Terry's  Adm'r 214 

COUNTIES. 
See  Paupers. 

County  authorized  by  special  act  to  levy  tax  for  specific  purpose  cannot 
levy  such  tax  in  addition  to  the  general  tax  for  same  purpose.  Samuel  Tate 
v.  John  S.  Kendrick,  et  al 93 

Duty  of  county  court  to  levy  an  amount  sufficient  to  pay  all  the  allowed 
claims  against  county  at  time  of  levy.  W.  L.  Brown  v.  Knox  County 
Court   912 

Liability  of  county  for  extras  on  bridge.  H.  K.  Pusey,  et  al.,  v.  Meade 
County    * 293 
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Persons  contracting  with  commissioners  appointed  to  act  for  county  are 
bound  at  their  peril,  to  know  extent  of  commissioners'  authority.  H.  K. 
Pusey,  et  al.y  v.  Meade  County 293 

COURTS. 
See  Bankruptcy;  Perjury. 

Action  taken,  when  judge  of  county  court  leaves  presiding  chair  and  justice 

is  put  up  to  preside,  is  void.    N.  B.  Day  v.  G.  W.  Sewell 510 

Person  held  entitled  to  qualify  as  clerk  of  Court  of  Appeals.  In  re  Thomas 

C.  Jones   3 

Property  right  held  acquired  by  public  in  long  line  of  decisions  under  which 

it  has  bought,  sold  and  owned  property.  S.  B.  Rollins,  et  al.,  v.  William 
Ballentine    139 

Section  1,  Art.  4,  of  State  Constitution,  implies  that  legislature  has  power  to 
establish  all  such  inferior  courts  as  it  may  deem  proper.  James  S.  Digby 
v.  City  Court  of  Newport,  et  al 646 

When  subject  of  action  is  mortgaged  real  estate,  court  of  county  in  which 
only  part  of  land  lies  has  jurisdiction  of  whole.    T.  £.  Crickett  v.  Phineas 

D.  Hampton's  Adm'rs 32 

COVENANTS. 

Avoidance  by  grantor,  warranting  title,  of  estoppel  to  set-up  after  acquired 
title.     Sarah  Ann  Jones,  et  al.,  v.  Nancy  Stewart 304 

Bond  sued  upon  should  be  set  forth  in  substance  in  petition  for  breach  of 
covenant.  James  W.  Anderson  *v.  Stephen  V.  Hays,  et  al 167 

Covenant  of  warranty  of  title  is  not  breached  until  eviction.  Job  S.  Ar- 
nold v.  William  Maiden 288 

Vendee  entitled  to  have  title  assured  before  being  required  to  pay  purchase- 
money.    Kavanaugh  Armstrong  v.  First  Nat.  Bank  of  Danville,  et  al 443 

COVINGTON,  CITY  OF. 
See  Municipal  Corporations. 

CREDITOR'S   SUIT. 

In  absence  of  lien  on  property,  a  nulla  bona  is  necessary  to  give  court  of 
equity  jurisdiction  to  subject  property  to  debtor's  claim.     B.  Kroger,  et  aL, 

v.  Roger  Wheel  Co '. 900 

Parties  to  creditor's  suit.   America  Tanner,  et  al.,  v.  J.  W.  Howard 793 

Suit  to  subject  debtor's  property  to  payment  of  judgment.  America  Tanner, 
et  al.,  v.  J.  W.  Howard 793 

CRIMINAL  LAW. 

See  Gaming;  Highways;  Homicide;  Indictment;  Intoxicating  Liquors; 
Perjury;  Threats. 
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Accessory  at  the  fact  is  unknown  to  law.  Silas  Wilcox  v.  Common- 
wealth     ^ 313 

Application  for  change  of  venue  and  hearing  thereon.  Richard  Taylor 
v.  Commonwealth   480 

Before  erroneous  charge  can  be  made  sole  ground  of  reversal,  probability, 
at  least,  of  accused's  having  been  prejudiced  must  appear.  William  Banks 
v.  Commonwealth   297 

Bill  of  exceptions  held  not  to  be  part  of  record.  Albert  Bush  v.  Com- 
monwealth     371 

Certain  character  evidence  held  admissible.  Emanuel  Wilson  v.  Com- 
monwealth     503 

Commonwealth  must  prove  sanity  of  defendant  adjudged  insane  shortly  be- 
fore commission  of  crime.    T.  B.  Talbott  v.  Commonwealth 153 

Confession  induced  by  fear  is  inadmissible.  Joseph  McDoyle  v.  Common- 
wealth    150 

Confession  obtained  by  holding  out  hope  of  immunity  from  punishment 
is  not  admissible.    George  Smith  v.  Commonwealth 261 

Continuance  for  preparation  of  defense  or  because  of  absent  witness  in 
prosecution  for  murder.    John  Venderhide  v.  Commonwealth 935 

Continuance  in  murder  case  for  absent  witnesses  held  proper.  Cash  Halsey 
v.    Commonwealth    671 

Continuance  may  be  had  for  absent  important  witness  for  defendant. 
Mack   Maupin   v.    Commonwealth    310 

Deduction  of  inference  by  jury  from  failure  to  produce  witness  in  assault 
and  battery  held  proper.    Henry  Watts,  et  al.,  v.  G.  W.  Lingenfelton. ..  .535 

Defendant,  tried,  for  murder,  cannot  complain  that  regular  prosecutor  did 
not  conduct  prosecution  and  that  substitute  was  attorney  of  great  ability. 
Richard   Wayman   v.    Commonwealth Ill 

Defense  has  right  to  give  whole  of,  and  explain  fully,  conversation  with 
defendant,  introduced  in  part  by  commonwealth.  James  Greenwade  v.  Com- 
monwealth     127 

Dismissal  of  one  indictment  before  formation  of  jury  and  before  assign- 
ment does  not  bar  subsequent  indictment.  Alfred  Gambrel  v.  Common- 
wealth     473 

Erroneous  instruction,  not  prejudicial  to  substantial  rights  of  defendant,  is 

not  ground  for  reversal.    A.  D.  Brown  v.  Commonwealth 375 

Robert  Jannings  v.  Commonwealth 306 

Evidence  of  former  acquittal  held  inadmissible.  Shelt  Chambers  v. 
Commonwealth   540 

Granting  of  appeal  from  final  judgment  of  conviction  in  felony  case  is 
matter  of  right.    John  Cain  v.  Commonwealth 215 

If  record  fails  to  disclose  circumstances  under  which  statement  in  nature 
of  confession  was  made,  the  appellate  court  will  presume  that  circumstances 
were  such  as  to  render  it  competent  evidence.  David  Johnson  v.  Com- 
monwealth  945 

If  two  persons  are  jointly  indicted,  and  one  asks  for  separate  trial,  the 
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state  has  right  to  elect  which  one  it  will  try  first  John  Raske,  Jr.,  v.  Com- 
monwealth     961 

Instruction,  in  murder  case,  touching  aiding  and  abetting,  held  erroneous 
on  indictment  and  facts.    James  Greenwade  v.  Commonwealth 127 

Instruction  should  be  given  to  explain  proper  exclusion  of  evidence  which 
may  have  impressed  jury  improperly.    Sidney  Greer  v.  Commonwealth... 6W 

Instructions,  not  objected  nor  excepted  to,  cannot  be  considered  by  this 
court     R.  H.  Gale  v.  Commonwealth 301 

Length  of  continuance  for  absent  witness  held  within  discretion  of  court 
Alfred  Gambrel  v.   Commonwealth 473 

Gne,  jointly  indicted  with  another  for  murder  and  in  separate  trial  con- 
victed of  manslaughter,  is  competent  witness  for  commonwealth  on  trial  of 
other.     Silas  Wilcox  v.  Commonwealth 313 

Only  one  offense  can  be  embraced  in  single  prosecution.  Commonwealth 
v.  H.  C.  Rogers,  et  al MS 

Presumption  as  to  legality  of  proceedings  in  trial  court.  Ransom  &  Mary 
Wade  v.  Commonwealth 8W 

Proof  on  joint  indictment.    Commonwealth  v.  H.  C.  Rogers,  et  al. -. .435 

Trial  court  may  give  additional  instructions  after  argument  is  begun.  A.  L 
Parks  v.   Commonwealth * » 292 

Trial  not  over  within  meaning  of  criminal  code  until  motion  for  new  trial 
is  overruled  and  sentence  is  passed.    John  Cain  v.  Commonwealth 215 

What  counsel  hoped  to  prove  by  opinion  witness  should  have  been  stated 
to  court  and  should  appear  in  bill  of  exceptions.  John  Cain  v.  Common- 
wealth     215 

When  defendant  entitled  to  continuance,  and  when  not  Milton  Halsey 
v.  Commonwealth   862 

Witnesses  may  testify  to  result  of  observations  made  at  time  in  regard  to 
common  appearances  or  facts,  and  condition  of  things  which  cannot  be  re- 
produced and  made  palpable  to  jury.  Grover  C.  Kennedy  v.  Commonwealth. 95 

CURTESY. 
See  Execution. 

Tenant  by  curtesy  has  right  to  hold  land  until  his  death,  and  the  manner 
of  his  holding  cannot  affect  rights  of  his  children  by  his  first  wife,  who  take 
the  land  at  his  death.    James  M.  Shepherd,  et  al.,  v.  Polly  Sharp,  et  al.  .885 

DAMAGES. 

See  Carriers;  Master  and  Servant;  Negligence;  Nuisance;  Officers;  Rail- 
roads; Searches  and  Seizures. 

Claim  for  surgeon's  fees  must  be  made  in  petition  to  render  admissible 
proof  of  payment  of  same.  Louisville  &  N.  R.  Co.  v.  Thomas  J.  Hudson, 
et  al j17 

Court  of  Appeals  will  not  reverse  for  an  error  in  failing  to  give  nominal 
damages.    Baker  Boyd  v.  A.  E.  Camp 28 
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Duty  of  court  under  statute  to  award  writ  of  ad  quod  damnum  when  any 
legal  excuse  exists  for  it.    John  Allen  v.  John  Wilcox 463 

Judgment  on  verdict,  claimed  to  have  given  insufficient  damages  for  neg- 
ligence, affirmed.     Alex  Sayers  v.   Stoner  &  Roby 358 

Measure  of  damages  for  breach  of  warranty  in  machine,  stated.  C.  Ault- 
man  &  Company  v.  John  A.  Costlin 166 

DEDICATION. 

Action  to  secure  rights  and  preserve  dedicated  property  held  proper.  John 
H.  Chinn,  et  al.,  v.  O.  B.  Gould,  et  al v 453 

Alley  held  not  dedicated.    A.  J.  Ballard,  Trustee,  et  al.,  v.  M.  Gleason..621 

Dedication  and  acceptance  may  be  proved  by  facts  or  circumstances,  creative 
of  an  inference  of  intention  to  give  or  accept.  C.  A.  Skiles  v.  Trustees  of 
Richpond    148 

Dedication  must  have  been  accepted  on  part  of  public  by  some  one  author- 
ized to  act  for  it.    C.  A.  Skiles  v.  Trustees  of  Richpond 148 

Inferential  acceptance  of  lands  dedicated  for  municipal  streets  sufficient. 
Bland  Ballard,  et  al.,  v.  William  St.  Cloud  &  Company 343 

Street  held  dedicated.    A.  J.  Ballard,  Trustee,  et  al.,  v.  M.  Gleason 621 

Strips  of  land  within  municipality  held  to  have  been  dedicated  for  public 
use  as  streets.  Bland  Ballard,  et  al.,  v.  William  St.  Cloud  &  Company.  ...343 

DEEDS. 

See  Contracts;  Executors  and  Administrators;  Frauds,  Statute  of;  Fraud- 
ulent Conveyances;  Husband  and  Wife;  Sheriffs  and  Constables;  Vendor 
and  Purchaser. 

Acknowledgment  and  recording  of  deed  by  grantor  constitute  strong  evi- 
dence of  delivery.    John  E.  Hamilton's  Assignee  v.  John  P.  Winston,  et  al.355 

Conveyance  held  to  pass  fee  to  center  of  highway.  James  M.  Campbell, 
et  al.,  v.  Margaret  Royce,  et  al 743 

Deed  held  inadmissible  in  evidence  though  not  lodged  for  record  and  not  re- 
corded until  twenty  years  after  date  of  acknowledgment.  L.  S.  Board,  et  al., 
v.  Silas  L.  Moreman 562 

Delivery  to  and  acceptance  by  one  grantee  is  delivery  to  and  acceptance  by 
all.    William  C.  Knight,  et  al.,  v.  E.  C.  Berry,  et  al 336 

Facts  held  to  tend  to  show  sale  was  by  acre  and  not  in  bulk.  L.  S.  Board, 
et  al.,  v.  Silas  L.  Moreman 562 

Feebleness  of  original  grantor's  mind  held  not  ground  for  setting  aside 
deed.    Constantine  Wayne,  et  al.,  v.  Ludwell  A.  Foote,  et  al 377 

Grantor,  conveying  to  wife  and  children  and  reserving  in  deed  the  power 
to  sell,  conveys  title  subject  to  such  power.  R.  A.  Thomas  v.  M.  B.  Moody, 
et  al 667 

In  construing  deeds  regard  must  be  had  to  language,  situation  of  land  and 
other  circumstances  surrounding  parties  and  land  conveyed.  John  A.  Gano, 
et  al.,  v.  City  of  Covington,  et  al • 551 

62 
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In  description  of  real  estate,  natural  objects  or  monuments  called  for  will 
prevail  over  a  specific  description  contained  in  conveyance.  Elizabeth  Curtis, 
et  al.,  v.  G.  B.  Kinkead's  Ex'x 920 

Intention  of  parties  is  to  be  arrived  at  by  considering  entire  instrument 
G.  W.  Heingley,  et  al.,  v.  A.  W.  R.  Harris 612 

Legal  effect  of  evidence  not  destroyed  by  failure  of  clerk  to  indorse  on 
deed  left  for  record  when  taxes  were  paid.  P.  S.  Netherlands  et  aL,  v. 
Robert    Calvin 777 

Object  in  construing  deed  is  to  ascertain  intention  of  parties.  G.  W.  Heing- 
ley, et  al.,  v.  A.  W.  R.  Harris 612 

Office  of  habendum  is  to  determine  estate  or  interest  granted.  G.  W. 
Heingley,  et  al.,  v.  A.  W.  R.  Harris 612 

Presumption  of  delivery  from  acknowledgment  and  recording,  casts  burden 
of  disproving  same  upon  party  asserting  nondelivery.  John  E.  Hamilton's 
Assignee  v.  John  P.  Winston,  et  al 355 

Recitals  are  not  evidence  for  or  against  persons  not  parties.  A.  W.  Grief, 
et  al.,  v.  McCracken  County,  et  al 565 

Rule  in  Shelley's  case  has  never  prevailed  in  this  state.  Stephen  Allen 
v.  A.  C.  Terrell,  et  al . . . . 786 

Sale  held  based  on  boundary  and  not  upon  estimated  area.  James  J.  Long 
v.  B.  F.  Long,  et  al 519 

DEFENSES. 
See  Assignments;  Equity. 

DEMAND. 
See  Turnpikes  and  Toll  Roads. 

DESCENT  AND  DISTRIBUTION. 

Advancements  by  ancestors.    Laura  Malone,  et  al.,  v.  R.  W.  Ray's  Ex'r. 347 

Heirs  and  devisees  held  liable  to  account  for  advancements.    Jim  Talbott, 

et  al.,  v.  James  L.  Clarkson,  et  al 668 

DISTRESS   FOR  RENT. 
See  Husband  and  Wife. 

DISTRICT  AND  PROSECUTING  ATTORNEYS. 

County  attorney  entitled  to  reasonable  salary.  R.  Gudgell  v.  Bath  County 
Court    780 

DIVORCE. 

Allowance  of  alimony  pendente  lite  held  reasonable.  Jessie  J.  Caskey 
v.  Jane  Caskey 678 
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DIVORCE— Continued. 

Appeal  does  not  lie  to  Court  of  Appeals  from  judgment  of  divorce.  Ed- 
ward Kruty  v.  Elizabeth  Kruty 230 

Burden  of  proving  abandonment.    Henry  A.  Self  v.  Mattie  Self 835 

Court  held  authorized  to  attach  certain  land  and  decree  lien  thereon  in 
favor  of  wife  for  amount  of  alimony  and  allowance  granted.  John  Hanning 
v.   Anna   L.    Hanning .249 

Petition  on  ground  of  abandonment  held  not  to  state  cause  of  action. 
Franklin   Owsley  v.   Susan   L.   Owsley 667 

Wife  held  entitled  to  alimony  pendente  lite.  Jessie  J.  Caskey  v.  Jane 
Caskey .678 

DOWER. 
See  Husband  and  Wife. 

Allotment  of  dower  where  improvements  have  been  made  by  grantees. 
Wesley  Horn,  et  al.,  v.  Rebecca  Mize 809 

Assigned  dower  is  liable  to  sale  on  execution.  Harriet  Frances  v.  Abe 
Adams    414 

Dower  not  lessened  by  prior  homestead.  Mary  J.  Hopkins  v.  J.  M. 
Holmes    374 

Estoppel  to  allege  that  husband  was  not  seized  of  land  during  coverture. 
Alice  Fannessey  v.  Edmond  Fannessey,  et  al 788 

Extinguishment  by  petition.    L.  Gross  v.  M.  Leiber's  Adm'r,  et  al 316 

Fact  held  not  to  preclude  enforcement  of  lien  for  purchase-price  of  dower 
interest.  National  Bank  of  Lancaster,  et  al.,  v.  J.  W.  Slavin's  Trustee,  et  al.739 

Heirs  and  devisees  held  liable  to  widow  for  dower.  Mary  Boyd  v.  Spen- 
cer Boyd,  et  al 548 

Married  woman  estopped  to  claim  dower  in  land  which  has  been  previously 
sold  under  decretal  sale  in  an  action  to  which  she  was  party.  Lydia  J. 
Stone   v.   Henry   Stone    33 

Receipt  by  wife  of  other  property  of  husband  as  bar  to  dower.  Wesley 
Horn,  et  al.,  v.  Rebecca  Mize  €09 

Sufficiency  of  certificate  of  acknowledgment  by  married  women  to  pass 
title.    P.  S.  Netherland,  et  al.,  v.  Robert  Calvin 777 

When  wife  not  barred  by  conditional  relinquishment  of  dower.  Leander 
Martin  v.  Lucy  M.  Wurts 854 

When  wife  not  estopped  to  assert  dower.  Leander  Martin  v.  Lucy  M. 
Wurts 854 

Widow  held  entitled  to  dower  out  of  proceeds  of  judicial  sale.  Abraham 
Wright,  et  al.,   v.   Mary  Boyd 277 

Widow  held  not  entitled  to  dower.  James  Mcllvaine  v.  Martha  H.  Mc- 
Ilvaine   181 

Widow  who  accepts  provisions  of  husband's  will  is  not  entitled  to  dower. 
H.  C.  Meyers  v.  Ezra  Pointer,  et  al 187 

Wife  of  one  who  has  made  verbal  sale  of  real  estate  to  his  son  whom  he 
has  put  into  possession  cannot  avoid  her  husband's  .conveyance  made  sub- 
sequently to  his  marriage  on  ground  of  infringement  of  her  dower  rights. 
Harriett  Scott  v.  George  Scott 25 
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EASEMENTS. 

One  who  acquires  easement  by  prescription  will  not  be  liable  in  trespass  for 
removing  obstruction  therefrom.    Ruth  Downey  v.  James  W.  Urton 143 

Refusal  to  allow  proof  of  assignment  of  license  held  not  error.  A.  H. 
Thomas,  et  al.f  v.  James  McGuire 633 

Rights  of  licensee  held  not  subject  to  delegation  or  assignment  A.  H. 
Thomas,  et  al.v  v.  James  McGuire. V 633 

EJECTMENT. 
See  Frauds,  Statute  of;  Judgment. 

ELECTIONS. 
See  Courts. 

Where  law  requires  election  of  additional  trustees  no  election  can  be  held 
until  law  goes  into  effect.    Lydia  A.  Chappell  v.  W.  C.  Munger 683 

EMINENT  DOMAIN. 

Person  whose  land  has  without  his  consent  been  taken  for  highway  held 
entitled  to  have  damages  fixed  by  jury.  John  Allen  v.  John  Wilcox 463 

EQUITY. 

See  Attachment;  Judicial  Sales;  Quieting  Title. 

Affirmative  showing  necessary  when  defense  or  set-off  goes  beyond  that 
given  by  statute.    Henderson  National  Bank  v.  Lagow 103 

Depositions  held  not  to  prevent  complainant  from  testifying.  J.  C. 
Hendricks  v.  James  Garrett 547 

Equity  cannot  modify  judgment  of  court  of  law.  Thomas  Thomas,  et  al* 
v.  James  Clark  805 

Person  cannot  resort  to  equity  to  satisfy  judgment  when  he  has  complete 
legal  remedy.    George  Smith  v.  T.  J.  Ratcliffe,  et  al 737 

ESCAPE. 
See  Officers. 

ESTATES. 

Conditional  estate  created  by  will.  Josephine  R.  Reid,  et  al.,  v.  John  Bow- 
man's Ex'r,  et  al 799 

Estate  created  by  will.  Calvin  J.  Darnell,  et  al.,  v.  Mary  J.  Crain's  G'd'n.829 

Rebecca  Morgan,  et  al.,  v.  William  Denny,  et  al 796 

Stephen  Allen  v.  A.  C.  Terrell,  et  al 786 

W.  H.  Baldock  v.  Jane  Richardson,  et  al 834 

ESTOPPEL. 

See  Boundaries;  Covenants;  Dower;  Homestead;  Infants;  Intoxicating 
Liquors;  Landlord  and' Tenant. 
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ESTOPPEL— Continued. 

Of  married  woman  to  claim  dower  in  land  sold  and  conveyed  for  husband's 
debt.    William  A.  Jacobs  v.  Lucy  W.  Wurtz 801 

Of  reversioner,  see  Reversions. 

One  who  stands  by  and  knows  that  another  is  purchasing  land  to  which 
he  has  or  asserts  a  claim,  is  estopped  to  set  up  same  to  prejudice  of  pur- 
chaser.   John  J.  Wise  v.  Melton  Fields  and  Wife 280 

Party  in  possession  held  not  estopped  by  purchase  of  outstanding  title, 
to  set  up  title  under  which  he  entered.  Henry  Field's  Heirs,  et  al.,  v.  Hiram 
Klete,  et  al 360 

Wife  estopped  from  claiming  such  part  of  purchase-price  of  land  sold  and 
conveyed  by  her  and  her  husband,  as  vendee  agrees  with  them  to  pay  on  her 
husband's  debts,  and  which  he  paid  or  obligated  himself  to  pay.  Robert 
Brashear  v.  Robert  A.  Moran,  et  al 892 

EVIDENCE. 

See  Bills  and  Notes;  Contracts. 

Admission  of  deed  and  execution  in  another  case.  Kenton  Furnace  R. 
Co.  v.  James  Lowder 844 

Authentication  of  record  evidence.  John  J.  Barrett,  Trustee,  et  al.,  v. 
Charles   Godshaw    324 

Court  will  take  judicial  notice  that  town  lot  is  not  susceptible  of  division 
without  substantially  impairing  its  value.  J.  C.  Hendricks  v.  James  Gar- 
rett  547 

Deposition  held  wrongfully  admitted.  J.  D.  Ogden  v.  Hattie  Ben  Ogden, 
et  al 578 

Evidence  by  comparison  of  writing  held  competent  to  prove  signature  of 
note.    A.  B.  Powers  v.  George  Dunn,  Jr 493 

Mode  of  destroying  effect  of  handwriting  testimony  of  non-expert  witness 
held  properly  rejected.    H.  V.  Loving,  et  al.,  v.  Warren  County 732 

Preliminary  evidence  necessary  to  introduction  of  receipt  of  wife.  S.  A. 
Smith   v.    Hugh    Ryan,    et   al 453 

Too  late  to  object  to  reading  of  deposition  after  trial  commences.  George 
W.  Ditzler,  et  al.,  v.  George  W.   Smithers,  et  al 523 

Where  title  to  land  not  in  issue  it  may  be  proved  by  parol.  Charles  J. 
Helm  v.  P.  B.  Spence,  et  al 610 

EXCEPTIONS,  BILL  OF. 
See  Criminal  Law. 

Appellee  held  to  have  had  no  notice  of  filing  of  bill.  John  W.  Hardin, 
et  al.,  v.  Isaiah  Hill 272 

Bill  held  not  filed  in  time.  Kentucky  Central  R.  Co.  v.  William  E. 
Wells    922 

Bill  presented  in  time  and  offered  for  filing  but  not  filed  because  judge 
took  time  to  consider  it  held  part  of  record.  R.  M.  Parks  &  Co.  v.  H.  S. 
Shannon  &  Co 482 
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EXCEPTIONS,  BILL  OF— Continued. 

Order  permitting  bill  of  exceptions  to  be  prepared  and  filed  in  vacation 
is  void.    Aetna  Insurance  Company  v.  W.  P.  CundifFs  Adm'x 158 

Right  of  party  whose  verdict  is  set  aside  to  have  bill  signed.  W.  S. 
Cooper's  Adm'x  v.  Louisville  &  Nashville  Railroad  Co 387 

Right  to  file  bill  held  to  have  been  lost.  George  Klein  v.  Newport  Com- 
mission  &    Mortgage   Ass'n 265 

Subdivision  2  of  Sec.  337,  Act  of  Feb.  27,  1878,  Rev.  Stat,  as  to  time  of 
filing  bills  of  exceptions,  applies  to  appeal  taken  before  passage  of  act 
A.  Daniel,  et  al.,  v.  G.  W.  Hines 15 

Time  for  filing  bill  of  exceptions.  Elizabeth  Curtis,  et  al.,  v.  G.  B.  Kin- 
kead's   Ex'x 920 

Where  party  is  allowed  until  a  certain  day  to  file  bill,  later  filed  on  day  until 
which  he  has  obtained  the  order,  is  filed  in  time.  Charles  W.  Miller,  et  aL, 
v.  Thomas  B.  Gorham's  Adm'x 191 

EXCHANGE  OF  PROPERTY. 

Lien  valid  against  purchasers  may  be  retained  to  indemnify  grantor  against 
incumbrance  on  land  given  in  consideration  of  that  conveyed  by  him.  A.  J. 
Turpin,  et  al.,  v.  J.  A.  Fuqua,  et  al °^ 

EXECUTION. 
See  Exemptions. 

Certain  irregularities  in  acts  of  sheriff  held  not  to  invalidate  title  of  good 
faith  purchaser  of  land.    John  Devor,  et  al.,  v.  J.  L  Woolford HO 

Chancellor  has  jurisdiction  in  proceeding  supplementary  to  return  of  "no 
property  found/'    E.  W.  Lampton,  et  al.,  v.  Nancy  Lewis,  et  al «<22 

Conveyance  of  real  estate  held  not  to  destroy  lien  created  by  execution. 
Allen  Murphy,  et  al,  v.  Dudley  Hambleton,  et  al '7 

Creditor  not  procuring  execution  until  thirty-five  days  after  judgment  is 
not,  prima  facie,  diligent.    John  K.  Wilson  v.  John  Gallagher,  et  al..-.155 

Excuse  of  sheriff  for  failure  to  return  fi.  fa.  within  thirty  days  held 
reasonable.     Farmers'  Bank  of  Kentucky  v.  Thomas  M.  White,  et  **..654 

Indemnity  bond  gives  claimant  of  property  additional  remedy.  William 
Bethel  v.  George  H.  Vanmeter y® 

Land  encumbered  by  lien  held  subject  to  levy  and  sale.  George  Smith  v. 
T.   J.    Ratcliffe,    et   al...., •••••73^ 

Levy  and  return  held  not  subject  to  correction  so  as  to  affect  rights  01 
innocent  purchaser.    Buckwalter  &  Campbell  v.  L.  P.  Bartlett,  et  al....747 

Levy  in  case  of  joint  creditors.    W.  H.  Jones  v.  E.  M.  Spencer •  •  •*" 

Motion  for  discharge  from  capias  held  sufficient  to  give  court  jurisdiction. 
William  Bryant  v.  R.  H.  Crittenden ^5 

Proceeds  of  sale  under  execution  cannot  be  appropriated  by  the  shentt 
to  payment  of  defendant's  taxes.    Brown  &  O'Bryan  v.  James  M.  Ballard.874 

Property  purchased  on  execution  should  be  returned  when  judgment  is  set 
aside.    A.  J.  Baker,  et  al.,  v.  H.  B.  Hampton,  et  al 5' 
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EXECUTION— Continued. 

Purchaser  on  execution  against  husband  held  to  acquire  only  life  estate 
which  latter  had  as  tenant  by  curtesy.  Alexander  Overly  v.  Thomas  D. 
Ring,  et  al 264 

Sale  bond  held  to  have  become  void  and  injunction  against  execution  there- 
on to  be  proper.    A.  J.  Baker,  et  al.,  v.  H.  B.  Hampton,  et  al 575 

Sheriff  cannot  legally  amend  his  return  on  an  execution,  made  more  than 
three  years  after  original  endorsement,  in  order  to  enable  him  to  collect  his 
commission.    James  Smith  v.  Marion  Burb ridge's  Committee 944 

EXECUTORS  AND  ADMINISTRATORS. 

Action  against  predecessor  cannot  be  maintained  by  administrator  de  bonis 
non.    P.  F.  Craycroft's  Adm'r  v.  John  Clay's  Adm'r,  et  al 479 

Administrator  held  not  entitled  to  enforce  payment  to  himself  of  proceeds 
of  property  levied  upon  under  execution  against  intestate.  James  W.  Will- 
iams' Adm'r  v.  J.  H.  Gates 582 

Administrator  must  allege  certain  facts  before  he  can  sue  as  such.  Frances 
Montgomery  v.  J.  P.  Murray's  Adm'rs 275 

Administrator  personally  liable  for  failure  to  exercise  ordinary  prudence 
in  accepting  security  on  sale  of  goods.  Lewis  Sublett's  Ex'r  v.  James  W. 
Brookie,   et   al 465 

Advancements  prior  to  testator's  death  cannot  be  included  to  fix  extent  of 
devisee's  liability.    R.  L.  Coleman,  et  al.,  v.  Moses  Hess,  et  al 546 

Apportionment  and  settlement  of  estate  of  one  of  surviving  children  in 
proceeding  to  settle  estate  of  father  held  error.  John  W.  Fowler  v.  Henry 
Fowler,   et   al .619 

Assignor  held  liable.    James  R.  Wilmot's  Ex'r  v.  J.  S.  Hayden,  et  al.534 

Claim  of  one  legatee  against  another  legatee  taking  possession  of  estate 
held  stale.    Susan  Threlkeld  v.  Benjamin  Duerson's  Adm'r 752 

Confirmation  of  sale  held  proper.  F.  Brackman's  Adm'r  v.  M.  F.  Allison, 
et  al '. 723 

Contract  by  personal  representative  must  benefit  estate  before  same  will 
be  liable  thereon.    Lewis  Sublett's  Ex'r  v.  James  W.  Brookie,  et  al..    465 

Duty  of  new  administrator  to  collect  from  former  administrator  or  his 
bondsmen  all  assets  in  hands  of  former  administrator.  A.  J.  (M.  M.  J.) 
O'Bannor  v.   M.   F.    (M.)    Cord 856 

Executor  and  sureties  on  his  bond  were  held  not  liable  for  fund  created 
by  will,  which  never  came  into  his  hands.  Edward  Hessey's  Ex'r  v.  Elizabeth 
C.  Hessey 902 

Executor  held  not  entitled  to  question  power  to  sell,  given  by  will,  two  years 
after  sale.    Robert  Scott's  Ex'r  v.  Ora  Lee  Scott,  et  al 195 

Executor  held  without  right  to  attack  mortgage  executed  to  secure  him  as 
individual.    Masonic  Savings  Bank  v.  Ronald's  Ex'r 720 

Executor's  right  of  action  against  co-executor.  George  Highbogh  v.  John 
R.  Highbogh  415 

Failure  to  make  requisite  preliminary  proof  and  to  demand  payment  of 
debt  of  deceased  must  be  taken  advantage  of  by  affidavit  and  rule.  Prirey 
&  Sanders  v.  W.  F.  Conway's  Adm'r 198 
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EXECUTORS  AND  ADMINISTRATORS— Continued. 

Fee  of  attorney  for  devisee-executor  held  not  allowable.  Jim  Talbott, 
et  al.,  v.  James  L  Clarkson,  et  al 668 

Heir  held  not  liable  on  ancestor's  contract  beyond  extent  of  assets  received 
by  him  from  ancestor's  estate.    W.  C.  Rowan,  et  al.,  v.  John  W.  Russell.. 721 

Inability  of  executor  to  collect  sale  note  when  he  has  acted  with  prudence 
and  vigilance  in  taking  same,  held  not  to  deprive  him  of  credit  for  amount 
thereof.    William  Conrad,  et  al.,  v.  W.  G.  Conrad's  Ex'rs 53 

Inadequacy  of  price  must  import  fraud  before  it  will  authorize  setting 
aside  of  sale  of  lands.    W.  P.  McClain  v.  Luther  Matthews,  et  al 468 

Judgment  creditors  of  estate  cannot  sue  on  bond  of  former  administrator 
to  collect  assets,  when  new  administrator  has  not  refused  to  sue.  A.  J. 
<M.  M.  J.)  O'Bannor  v.  M.  F.  (M.)  Cord 856 

Liability  for  funeral  expenses.    B.  F.  Cro foot's  Ex'r  v.  H.  A.  Duvall..806 

Money  due  decedent's  estate  can  only  be  recovered  by  heirs  on  showing 
that  there  is  no  executor  or  administrator.  John  S.  Isaacs,  et  al.,  v.  John 
S.  Murphy,  et  al 8$ 

Neither  claim  by  devisees  nor  declaration  of  testator  as  to  value  of  ad- 
vancements will  be  conclusive.  Jim  Talbott,  et  al.,  v.  James  L  Clarkson, 
et  al 668 

Petition  against  administrator  for  wrongfully  placing  credits  on  notes  in 
his  possession  held  insufficient.    Lewis  Lentz  v.  Elizabeth  Park's  Adm'r.  .762 

Title  to  goods,  chattels  and  credits  of  intestate  vests  in  administrator. 
James  W.  Williams'  Adm'r  v.  James  B.  Cambest,  et  al 553 

Where  legatee  takes  possession  of  estate  and  promises  another  legatee  that 
he  will  pay  her  the  value  of  her  interest,  such  promise  may  be  enforced. 
Susan  Threlkeld  v.  Benjamin  Duerson's  Adm'r 752 

Where  one  legatee  takes  possession  of  estate  but  does  not  qualify  as  exec- 
utor, he  is  liable,  if  at  all,  only  for  conversion  if  he  fails  to  account  for  in- 
terest of  other  legatees.    Susan  Threlkeld  v.  Benjamin  Duerson's  Adm'r.. 752 

Where  pleading  denies  intention  of  testator  to  satisfy  legacy  by  convey- 
ance, issue  is  formed  and  should  be  tried.  Shad  rack  Casey  and  Wife  v. 
W.    L.    Pence -® 

Whether  conveyance  was  made  in  satisfaction  of  legacy  mnst  be  determined 
from  facts  and  circumstances  surrounding  action.  Shadrack  Casey  and 
Wife  v.   W.   L.   Pence ® 

-EXEMPTIONS. 

Debtor  held  without  right  to  recall  waiver  of  exemption.  James  F.  Fonda 
v.  James  P.  Webb,  et  al ^ 

One  who  stands  by  and  permits  his  property  to  be  sold  without  asserting 
any  claim  of  exemption  waives  all  right  thereto.  J.  T.  Covert,  et  al,  v. 
William   Bethel    ;"50 

Person  levying  on  exempt  property  must  see  that  proceeds  are  paw  t° 
exemptionist.    James  M.  Forsythe,  Jr.,  v.  R.  B.  George,  Receiver,  etal...^ 

Questions  in  determining  right  of  debtor.  H.  C.  Patterson  v.  S.  «. 
Mosby    576 
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EXHIBITS. 
See  Pleading. 

FALSE  SWEARING. 
See  Perjury. 

FARO-BANK. 
See  Gaming. 

FIXTURES. 

When  chattels  are  regarded  between  vendor  and  vendee  as  fixtures.  John 
D.  Kinnaird,  et  al.,  v.  Samuel  Shannon 212 

FORGERY. 

Evidence  and  instruction  held  error.    Baker  Flaugher  v.  Common  wealth.  665 

Indictment  held  insufficient.     Commonwealth  v.  Richard  Martin 680 

Indictment  held  sufficient.     Stone  v.  Commonwealth 670 

Mere  verbal  direction  of  trial  judge  to  discharge  prisoner  does  not  discharge 
him,  since  discharge  can  only  be  accomplished  by  order  of  record.    Thomas 

Raney   v.   Commonwealth    •. 930 

Sufficiency  of  indictment.    D.  Smith,  alias  Prather,  v.  Commonwealth.  .349 

FRANCHISES. 
See  Street  Railroads. 

FRAUD. 

See  Infants;  Specific  Performance. 

One  charging  fraud  has  burden  of  proving  same.  Gilbert  Givens  v.  Will- 
iam Dixon,  et  al 401 

Relationship  between  parties  when  proven  is  of  little  value  as  evidence 
of  fraud.  John  E.  Hamilton's  Assignee  v.  John  P.  Winston,  et  al 355 

Where  party  commits  fraud  and  has  concealed  it  to  prevent  enforcement  of 
remedy,  remedy  remains  unaffected  by  fraud.  Adams  &  Bendix  v.  H.  S. 
Buckner,   et  al 363 

FRAUDS,  STATUTE  OF. 
See  Dower. 

Effect  of  bond  for  deed  cannot  be  avoided  by  proof  of  parol  rescission. 
Alexander  Hannah  v.  Hiram  Baker,  et  al 124 

Parol  contract  to  rescind  executory  contract  for  sale  of  land  cannot  be 
proved  as  basis  for  ejectment.    Alexander  Hannah  v.  Hiram  Baker,  et  al.  .124 

Statute  held  sufficiently  pleaded.  G.  N.  Welsh,  et  al.,  v.  George  Frye,  et  al.280 

Statute  is  peremptory  and  conclusive  which  requires  memorandum  in 
writing,  etc.,  on  sale  of  real  estate.  VG.  N.  Welsh,  et  al.,  v.  George  Frye,  et  al.280 

FRAUDULENT  CONVEYANCES. 

See  Homestead;  Insolvency;  Mortgages. 

Assignee  of  insolvent  debtor  may  sue  to  set  aside  fraudulent  conveyance 
by  his  assignor.    Samuel  Adams'  Assignee  v.  Alvin  Branch,  et  al 687 
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FRAUDULENT  CONVEYANCES— Continued. 

Burden  of  proving  good  consideration  held,  as  between  grantee  and  cred- 
itor, to  be  on  grantee.    A.  W.  Grief,- et  al.,  v.  McCracken  County,  et  al..S65 

Conveyance  by  husband  to  wife  held  fraudulent  as  to  former's  creditors. 
R.  Suthy  &  Company  v.  C.  M.  Murphy,  et  al 366 

Conveyance  for  cash  will  not  be  set  aside  at  instance  of  creditors.  George 
Boheim  v.   M.    Huntziker. 636 

Conveyance  held  invalid  as  against  creditors.  Samuel  Adams'  Assignee 
v.   Alvin   Branch,   et   al 687 

Creditor  held  without  right  to  attack  conveyance.  E.  R.  Mercer  v.  E.  X. 
Warfield's  G'd'n  719 

Deed  from  father  to  son  in  consideration  of  love  and  affection  held  fraud- 
ulent as  to  pre-existing  debts.    John  D.  March  v.  A.  C.  March's  Assignee. 601 

Evidence  held  to  be  insufficient  to  obtain  setting  aside  of  conveyance.  E  R. 
Mercer  v.  E.  N.  Warfield's  G'd'n 719 

Father  cannot  make  gifts  to  his  children  at  expense  of  his  creditors.  Will- 
iam  Howell,   et  al.,  v.   James   V.   Smith,   et  al 874 

Plea  that  defendant  is  innocent  purchaser  held  to  be  in  nature  of  confession 
and  avoidance  in  which  burden  of  proof  is  on  party  pleading  it  R.L  Spill- 
man,  et  al.,  v.  Samuel  Swango,  et  al 107 

Recital  in  deed  that  it  was  based  on  valuable  consideration  is  no  evidence 
between  parties  and  stranger,  of  payment  of  such  consideration.  Thomas 
G.   Sowards,   et  al.,   v.   Commonwealth 151 

Recitals  import  valuable  consideration  when  deed  antedates  equity  asserted; 
otherwise  where  equity  antedates  deed.  R.  L.  Spillman,  et  al.,  v.  Samuel 
Swango,  et  al ' 107 

Sale  without  consideration  with  intent  to  defraud  creditors.  E.  F.  Kelly, 
et  al.,  v.  S.  A.  McClung,  et  al 795 

Sufficiency  of  petition  to  set  aside  conveyance.  John  D.  March  v.  A.  C. 
March's   Assignee    601 

Transfer  without  consideration  of  exempt  property  held  not  void  as  to 
creditors.    C.  M.  Shreve  v.  T.  Bohlson 35 

Where  property  conveyed  by  deed  or  mortgage  is  left  with  mortgagor,  who 
assumes  to  act  as  agent  of  mortgagee  to  manage,  use  and  sell  mortgaged 
property  at  his  discretion,  held  strong  evidence  of  fraud.  Madison  McFar- 
land,  et  al.,  v.  John  McFarland,  et  al 

GAMING. 


s 


Act  of  setting  up  faro-bank  is  crime.   G.  D.  Wilson  v.  Commonwealth.  .308 

Description  of  place,  held  sufficient.  Variance  in  proof  denied.  Common- 
wealth v.  J.  T.  Berry 320 

Each  defendant,  held  liable  as  principal  Commonwealth  v.  Gin  Jones, 
et  al 320 

Indictment  for  suffering  gaming  must  charge  in  some  way  that  defendant 
knew  game  was  being  played  and  something  bet  on  it  Charles  Hottsinger 
v.  Commonwealth 330 
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GARNISHMENT. 
See  Receivers. 

Answer  of  garnishee  held  conclusive  as  to  amount  of  his  indebtedness  to 
defendant.     Louisville  City  National  Bank  v.  Baxter  &  Fisher 334 

Examination  of  garnishee.  Louisville  City  National  Bank  v.  Baxter  & 
Fisher    ^ 334 

Garnishment  of  municipality.   City  of  Newport  v.  C.  J.  Limerick,  et  al..326 

Proceedings.    Lee,  et  al.,  v.  Watson,  et  al ^ 455 

GRAND  JURY. 
See  Perjury. 

GUARDIAN  AND  WARD. 
See  Insane  Persons. 

*  Bond  held  not  invalid  and  guardian  and  bondsman  not  released  from 
liability.  Mary  L.  Stembridge,  et  al.,  v.  James  A.  Stembridge,  et  al 593 

Both  ward  and  his  real  estate  held  not  liable  for  certain  expenditures. 
Emma  B.  Collins  v.  William  H.  Slaughter 694 

Dating  guardian's  bond  is  not  necessarily  essential  to  its  validity.  Mary 
L.  Stembridge,  et  al.,  v.  James  A.  Stembridge,  et  al 593 

De  facto  guardian  held  not  entitled  to  compensation  by  reason  of  gross 
mismanagement  and  conversion.    Sallie  B.  Cotton,  et  al.,  v.  George  Wolfe. 423 

Good  faith  necessary  in  contract  of  guardian  with  ward  immediately  after 
latter  reaches  majority.    John  R.  Hobbler  v.  Pleasant  McDowell 456 

Guardian  cannot  be  removed  without  notice  to  him  of  proceedings.  Cole- 
man Mays  v.  James  Mays 577 

Guardian  cannot,  without  prior  authority  from  court,  expend  for  wards 
more  than  income  from  estate.    Sallie  B.  Cotton,  et  al.,  v.  George  Wolfe. 423 

Guardian  held  liable  after  settlement  upon  illegal  appointment  of  second 
'  guardian.    Coleman  Mays  v.  James  Mays 577 

Guardian  held  not  liable  for  loss  of  certain  money.  J.  M.  Giles,  et  al.,  v. 
Samuel  White's  Ex'r,  et  al 407 

Guardian  held  not  liable  for  payment  of  infant's  note.  B.  F.  Evans  v. 
E.  A.  J.  Evans 451 

Guardian  held  subject  to  injunction  against  setting  up  limitations  against 
ward.    J.  D.  Ogden  v.  Hattie  Ben  Ogden,  et  al 578 

Investment  of  ward's  money  in  foreign  corporation  will  be  at  peril  of 
guardian.     Emma  B.  Collins  v.  William  H.  Slaughter 694 

Recitals  in  order  of  appointment  that  bond  was  given  and  of  name  of 
surety  are  necessary  to  validity  of  bond.  Mary  L.  Stembridge,  et  al.,  v. 
James  A.  Stembridge,  et  al 593 

Record  of  appointment  of  guardian  at  special  term  held  sufficient.  Emma 
B.  Collins  v.  William  H.  Slaughter 694 

Sureties  of  guardian  are  liable  in  event  guardian  makes  default.  Emma 
B.  Collins  v.  William  H.  Slaughter 694 

Where  bond  is  taken  and  acknowledged  in  open  court  it  amounts  to  legal 
approval,  and  fact  that  order  shows  appointment  of  and  qualification  by 
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guardian  as  guardian  for  three  infants  will  not  affect  his  obligation  to  each. 
Emma  B.  Collins  v.  William  H.  Slaughter 694 

Where  guardian  petitions  for  order  to  sell,  court  has  jurisdiction  whether 
infant  was  in  court  as  plaintiff  or  defendant.  William  P.  Taylor's  G'd'n 
v.  S.  W.  Talliferro 574 

Where  there  is  conflict  in  bond  and  order  as  to  date  of  bond,  date  in  order 
will  prevail.    Mary  L.  Stembridge,  et  aL,  v.  James  A.  Stembridge,  et  al..593 


HABERE  FACIAS. 
HEALTH. 


See  Judicial  Sales. 

See  Paupers. 

HENRY  ACADEMY. 
See  Constitutional  Law;  Statutes. 

HENRY  FEMALE  COLLEGE. 
See  Constitutional  Law;  Statutes. 

HIGHWAYS. 

See  Dedication;  Turnpikes  and  Toll  Roads. 

Appeal  from  county  court  in  highway  case  must  be  prosecuted  under  com- 
mon law  and  tried  as  appeal  and  not  de  novo.  William  P.  Bennett,  et  aL, 
v.  James  Bryan 711 

Facts  insufficient  to  establish  obstruction  of  highway.  A.  B.  King  v.  Com- 
monwealth     7 

HOMESTEAD. 
See  Bankruptcy. 

Abandonment  of  homestead.  R.  L.  White  &  Co.  v.  Joel  Wilder,  et  al — 836 

Acknowledged  and  recorded  deed  or  mortgage  of  husband  and  wife,  con- 
veying whole  estate,  held  waiver  of  exemption.  O.  Ames,  et  aL,  v.  Felix 
Mercer's  Adm'r   162 

Bachelors  held  not  entitled  to  assert  exemption.  National  Bank  of  Lan- 
caster, et  al.,  v.  J.  W.  Slavin's  Trustee,  et  al 739 

Chancellor,  at  instance  of  wife  abandoned  by  husband,  will  interpose  to 
prevent  creditor  of  husband  from  depriving  family  of  homestead.  J.  T. 
Warren,  et  al.,  v.  C.  J.  Block,  et  al 650 

Creditors  may  sell  homestead  subject  to  right  of  occupancy  by  children. 
Henry  Russell  v.  J.  B.  Russell's  Assignees ^0 

Exemption  held  not  to  attach  to  dwelling  purchased  after  sale  of  home- 
stead.   Samuel  Faucett  v.  Hearn,  Lee  &  Pinkard,  et  al 461 

Homestead  descends  to  heirs.  Henry  Russell  v.  J.  B.  Russell's  As- 
signees   470 

Homestead  held  to  have  been  abandoned.  Harriet  Frances  v.  Abe 
Adams   414 
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Husband  and  wife  waive  right  by  joining  in  conveyance  of  whole  estate 
without  limitation  in  deed  or  acknowledgment.  John  Benton  v.  John  Lem- 
merick 146 

Husband  held  entitled  to  homestead  as  against  mortgage.  John  R.  Dixon, 
et  al.,  v.  George  W.  McClure 392 

Husband  held  to  have  relinquished  homestead  claim  as  to  certain  real 
estate.    Joseph  Whitesides,  et  al.,  v.  William  D.  Cushenberry,  et  al 413 

Infants  cannot  waive  homestead.  Frank  M.  Lawrence,  et  al.,  v.  George  B. 
Lawrence's  Adm'r,  et  al , 353 

Judgment  for  sale  under  mortgage.  John  McGrath  &  Wife  v.  N.  T. 
Berry 550 

Judgment  of  sale,  confirmation,  deed  and  distribution  of  money  do  not 
estop  nor  preclude  infant  children  of  husband  from  claiming  homestead  in 
his  real  estate.  Frank  M.  Lawrence,  et  al.,  v.  George  B.  Lawrence's  Adm'r, 
et  al 353 

Landowner  held  entitled  to  complete  exemption  from  certain  parcel.  D.  S. 
Watson  v.  W.  W.  Strunett,  et  al 259 

One  is  not  entitled  to  exemption  as  against  purchase-money  lien  nor  as  to 
debts  created  before  occupation  of  premises  as  homestead.  C.  Coconougher 
v.  F.  M.  Coconougher,  et  al 168 

Owner  of  life  estate  is  entitled  to  homestead.  John  B.  Adams,  et  al.,  v. 
Stephen  Adams   373 

Petition  of  married  woman  held  not  to  state  cause  of  action  on  claim. 
M.  E.  Spray  v.  John  Wright 634 

Purchaser  at  execution  sale  takes  property  subject  to  homestead.  James 
D.  Cole  v.  Benjamin  Rhor 631 

Remainder  that  can  be  sold  while  debtor  is  living  held  not  to  exist  in  home- 
stead.   James  D.  Cole  v.  Benjamin  Rhor 631 

Removal  of  husband  and  establishment  of  home  elsewhere  constitutes 
abandonment.    Lucy  Jones,  et  al,  v.  R.  H.  Williams,  et  al 162 

Right  to  exemption  held  to  have  been  abandoned.  Thomas  S.  Ireland,  et 
al.,  v.  Samuel  B.  Pugh . . .  ^ 231 

Right  to  homestead  as  against  creditor,  as  dependent  upon  certain  facts. 
William  Kinney,  et  al.,  v.  John  Wheeler,  et  al 40 

Sale  of  and  reinvestment  of  proceeds.  R.  L.  White  &  Co.  v.  Joel  Wilder, 
et  al 836 

Sale  of  homestead  exemption  by  one  entitled  to  same  held  not  in  fraud 
of  his  creditors.    John  Madden,  et  al.,  v.  Mary  Crundy*s  Trustee,  et  al 23 

Sheriff  is  not  entitled  to  homestead  as  against  liability  to  commonwealth 
or  county  for  public  revenue  collected.  John  Devor,  et  al.,  v.  J.  L.  Wool-, 
ford    110 

When  husband  abandons  family,  leaving  them  in  possession  of  homestead, 
it  is  evidence  of  intention  on  his  part  not  to  surrender  homestead.  J.  T. 
Warren,  et  al.,  v.  C.  J.  Block,  et  al 650 

When  party  entitled  to  homestead.  Adam  Kraft  v.  Paul  Schmidt's  Ex'r, 
et  al.    ., 900 
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When  second  mortgage  contains  waiver  but  first  mortgage  does  not,  sec- 
ond mortgagee  will  become  owner.    Henry  Hooser  v.  Samuel  R-  Smith.. 611 

Where  several  children  are  entitled  to  homestead,  creditor  cannot  com- 
plain because  those  arriving  at  majority  remain  in  homestead  with  younger 
child.    Frank  M.  Lawrence,  et  al.,  v.  George  B.  Lawrence's  Adm'r,  et  al..353 

Wife's  interest  in  homestead.  Lucy  Jones,  et  al.,  v.  R.  H.  Williams,  et  al.162 

HOMICIDE. 
See  Criminal  Law. 

Admissibility  of  evidence.     A.  D.  Brown  v.  Commonwealth 575 

Court  must  not  instruct  that  law  implies  malice  from  fact  or  facts  proven; 
malice  should  be  left  to  be  found  by  jury.  William  Banks  v.  Common- 
wealth     297 

Robert  Jennings  v.  Commonwealth 306 

Court  of  Appeals  will  not  disturb  verdict  because  evidence  may  seem 
weak.    Sidney  Greer  v.  Commonwealth 664 

Declaration  held  mere  narrative  of  past  event  and  not  part  of  res  gestae. 
R.  H.  Gale  v.  Commonwealth  301 

Defendant  convicted  of  manslaughter  held  not  prejudiced  by  instruction  in 
regard  to  murder.    James  B.  Robinson  v.  Commonwealth 603 

Defendant  held  entitled  to  instruction  touching,  manslaughter.  Henry  Mc- 
Gee  v.  Commonwealth   84 

Drunkenness  may  be  proved  in  murder  case  only  to  rebut  proof  or  inference 
of  malice.     John  Robinson  v.  Commonwealth 109 

Erroneous  instruction  as  to  involuntary  manslaughter  held  harmless.  Will- 
iam Lee  v.  Commonwealth  *. 489 

Evidence  of  remark  of  defendant  on  day  of  killing  held  inadmissible.  James 
Greenwade  v.  Commonwealth  127 

Failure  to  instruct  as  to  involuntary  manslaughter  not  available  under  facts 
in  evidence.    John  F.  Hawes  v.  Commonwealth 427 

Foundation  for  admission  of  dying  declaration  held  sufficient.  Henry  Mc- 
Gee  v.  Commonwealth  84 

Inadmissibility  of  written  dying  declaration  does  not  necessarily  exclude 
parol  dying  declaration.   Henry  McGee  v.  Commonwealth 84 

Indictment  which  alleges  that  accused  did  unlawfully  shoot  and  wound 
named  person  with  intention  to  kill  him  is  sufficient.  Crate  Owens  v.  Com- 
monwealth  659 

Inference  of  malice  from  coolness  and  deliberation  under  provocation  is 
to  be  drawn  by  jury,  free  from  direction  of  court  George  E.  Jenkins  v. 
Commonwealth    76 

Instruction  held  erroneous.    Cash  Halsey  v.  Commonwealth 671 

Zack  Deskins  v.  Commonwealth 350 

Instruction  regarding  voluntary  manslaughter  held  technically  incorrect. 
Robert  Anderson  v.  Commonwealth 439 

It  is  sufficient  when  all  instructions  taken  together  fairly  construe  the  law. 
Joseph  Frazier  v.  Commonwealth 133 
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Murder  and  manslaughter  distinguished.  George  E.  Jenkins  v.  Common- 
wealth     76 

Not  required  that  court  should  single  malice  out  from  other  facts  and  in 
instruction  give  undue  prominence  to  it.  Freeman  Farris  v.  Common- 
wealth     309 

One  cannot  hunt  up  his  adversary  and  provoke  a  difficulty,  and  then  shelter 
himself  from  punishment  under  assault  he  has  provoked.  Samuel  Taylor  v. 
Commonwealth   70 

One  convicted  of  manslaughter  could  not  have  been  prejudiced  by  an  er- 
roneous instruction  on  murder.    John  Robinson  v.  Commonwealth 109 

Milton  Halsey  v.  Commonwealth 862 

Predetermination  to  do  wrongful  act  without  lawful  excuse  is  not,  of  ne- 
cessity, malice  aforethought.    Joseph  Frazier  v.  Commonwealth 133 

Proof  held  to  go  only  to  credibility  of  witness.  William  Banks  v.  Com- 
monwealth     297 

Right  of  self-defense.  Lewis  Skaggs  v.  Commonwealth 504 

Validity  of  dying  declaration.  John  Drake  v.  Commonwealth 381 

Verdict  will  not  be  reversed  for  attempt  to  define  malice.  Robert  Ander- 
son v.  Commonwealth  439 

What  man  in  peril  of  his  life  or  great  personal  injury  may  lawfully  do  in 
his  own  self-defense,  another  may  lawfully  do  for  him.  Zack  Deskins  v.  Com- 
monwealth  350 

When  court  undertakes  to  instruct  on  manslaughter,  it  should  tell  the  jury 
of  what  manslaughter  consists.     Sidney  Greer  v.  Commonwealth 664 

Where  death  results  from  improper  treatment  or  subsequent  disease,  per- 
son inflicting  wound  not  punishable  for  homicide.  Robert  Anderson  v.  Com- 
monwealth     439 

Where  one  interferes  in  a  strife  which  results  in  death  of  party,  interfering 
party  had  no  right  to  use  more  force  than  was  reasonably  necessary  to  pre- 
serve peace.    John  Raske,  Jr.,  v.  Commonwealth 961 

HORSES. 
See  Animals. 

HUSBAND  AND  WIFE. 

See  Dower;    Evidence;    Execution;   Fraudulent   Conveyances;   Wills. 

Acknowledgment  of  wife  to  mortgage  held  not  procured  by  duress.  Ivan 
Moore  and  Wife  v.  F.  S.  Miller 736 

Agreement  of  wife  to  pay  debts  of  husband  void.  W.  J.  Pendy  v.  W.  J. 
Morton * : 501 

All  things  being  equal,  father  is  entitled  to  children  on  separation  from  his 
wife,  but  Tatter  should  be  permitted  to  see  her  son  at  reasonable  periods. 
Dempsey  E.  Hughes  v.  Mary  Ann  Hughes 37 

Appropriation  of  wife's  personal  property  by  husband — Subsequent  promise 
by  husband  to  wife.    Matthias  Mattingly,  et  al.,  v.  Eliza  E.  Wiseman,  et  al.813 

As  against  husband's  creditors,  wife  has  no  claim  to  real  estate  purchased 
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with  wife's  money  and  conveyed  to  husband.    J.  J.  Tye,  et  al.,  v.  H.  F. 
Finley,  et  al JM9 

Assignee  of  purchase-price  of  land  conveyed  to  married  woman  may  pro- 
ceed against  land.  C.  T.  Langhorn,  et  al.,  v.  Lebanon  &  Calvary  Torn- 
pike  Co 62 

Both  executor  of  husband  and  sureties  held  not  liable  to  account  to  wife 
for  certain  money.    Matilda  Walker  v.  J.  L.  Spalding,  et  al 620 

Certain  obligations  held  not  enforcible  by  wife  as  against  husband's  cred- 
itors.   Jane  D.  Nichols  v.  Simon  Scarce,  et  al 715 

Chose  in  action  accruing  to  wife  during  coverture  survives  to  husband  and 
does  not  pass  to  personal  representatives.  William  DeCourcey's  Adm'r,  et  aL, 
v.  J.  N.  L.  Dickens,  et  al 660 

Chose  in  action  devised  to  wife  during  coverture  belongs  absolutely  to  hus- 
band.   James  Twyman  v.  John  L.  Cross,  et  al 570 

Contract  settling  personalty  on  wife  held  void  in  common-law  court  as 
against  creditors.    J.  B.  Carran,  et  al.,  v.  Josephine  Mitchell 635 

Contract  to  pay  money  to  married  woman  is  as  valid  as  contract  to  pay 
to  any  other  person.    V.  Wickware  v.  Adelia  A.  Thompson 205 

Conveyance  by  wife  to  husband  held  required  to  be  set  aside.  Edward 
G.  Westcott  v.  Edward  H.   Maxwell,  et  al 511 

Conveyance  to  husband  by  vendor,  giving  bond  for  deed  payable  to  wife  and 
children,  held  legal.    John  M.  Shaw,  et  al.,  v.  John  E.  Abrahams,  et  al..726 

Creditors  of  husband  held  not  injured  by  purchase  of  store  by  wife  with 
money  not  liable  for  husband's  debts.    Charles  Fleckham  v.  Samuel  Black.652 

Deed  construed  as  to  parties.    J.  W.  Collins  v.  A.  R.  Gardner 346 

Deed  of  married  woman  held  void  where  her  husband  does  not  join  therein. 
R.  E.  Sandifer  v.  Benjamin  A.  Hardin 958 

Effect  of  antenuptial  contract.    C.  Dudley  v.  J.  J.  B.  Hilliard,  et  al....S20 

Estoppel  does  not  operate  against  married  woman.  J.  W.  Collins  v.  A.  R- 
Gardner 346 

Estoppel  of  wife,  see  Estoppel. 

Estoppel  of  wife  to  claim  dower  sold  and  conveyed  for  husband's  debt 
William  A.  Jacobs  v.  Lucy  W.  Wurtz 801 

Grantee  of  married  woman  holds  adversely  to  latter.  Henry  Field's 
Heirs,  et  al.,  v.  Hiram  Klete,  et  al 360 

Husband  can  pass  to  purchaser  of  his  real  estate  complete  title  except  po- 
tential right  of  dower.  Joseph  Whitesides,  et  al.,  v.  William  D.  Cushen- 
berry,    et    al 413 

Husband  making  provision  for  wife  and  children  should  be  presumed, 
unless  contrary  intention  is  shown,  to  do  so  with  intention  to  give  whole  to 
wife  for  life,  remainder  to  children.  W.  T.  Davis  v.  Benjamin  Hardin, 
et  al 674 

Husband  may  use  wife's  money  to  pay  his  own  debts  or  to  purchase  prop- 
erty for  his  own  use.    James  H.  Jouett,  et  al.,  v.  W.  C.  Owens 432 

Land  held  not  subject  to  certain  debts  of  husband  H.  H.  Button,  et  al., 
v.  J.  R.  Biggers,  et  al 568 
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Lease  belonging  to  wife  could  be  appropriated  by  husband.  Mary  M. 
Myers  v.  H.   Marcus,  et  al 887 

Liability  for  funeral  expenses.    B.  F.  Cro foot's  Ex'r  v.  H.  A.  Du vail.. 806 

Married  woman  held  entitled  to  invest  proceeds  of  homestead  for  her  sep- 
arate use.     Charles  Fleckham  v.   Samuel  Black 652 

Married  woman  passes  no  title  unless  husband  joins  in  deed.  H.  C.  Davis 
v.   Frank   Rains,   et   al 519 

Money  received  from  sale  of  wife's  property  held  to  have  become  property 
of  husband  absolutely.  Jesse  S.  Sinclair's  Adm'rs,  et  al.,  v.  Mary  Sin- 
clair  441 

New  trial  cannot  be  granted  on  ground  that  instructions  should  have  been 
given  upon  other  points,  where  appellant  confined  his  objection  to  instruc- 
tion given  and  refused,  and  action  of  court  in  giving  and  refusing  in- 
struction was  held  correct.     David  Johnson  v.  Commonwealth 945 

Permitting  husband  to  testify  that  land  belonged  to  wife  held  not  error. 
Charles  J.  Helm  v.  P.  B.  Spence,  et  al 610 

Produce  of  wife's  land  held  subject  to  claims  of  husband's  creditors. 
W.  W.  Trimble  v.  W.  T.  Redman,  et  al 557 

Purchase  money  should  be  refunded  on  failure  of  title  of  conveyance  by 
married  woman..  P.  Megerion  v.  O.  H.  Harrison 853 

Rent  distrained  for,  for  use  of  wife's  property,  is  not  subject  to  husband's 
debt.    Charles  J.  Helm  v.  P.  B.  Spence,  et  al 610 

Sale  by  husband  and  wife  of  latter's  land  is  not  within  statute  to  protect 
creditors  from  preferential  conveyances.    W.  J.  Pendy  v.  W.  J.  Morton.. 501 

Statement  made  to  wife  by  clerk  at  time  she  directed  him  to  sign  mort- 
gage for  her  held  not  sufficient  to  destroy  force  of  clerk's  certificate  that 
acknowledgment  was  made  in  due  form.  Ivan  Moore  and  Wife  v.  F.  S. 
Miller    , 736 

Wife  held  bound  by  acts  of  husband  in  conduct  of  litigation.  John  Simp- 
son v.  Joshua  A.  Coons,  et  al 538 

Wife  held  not  entitled  to  any  interest  in  certain  property  as  against  hus- 
band's creditors.  Amanda  Coons,  et  al.,  v.  J.  A.  Coons'  Assignee,  et  al..595 
Susan  E.  Darnaby  v.  W.  G.  Darnaby's  Assignee,  et  al 850 

Wife  held  not  entitled  to  enforce  claim  for  savings  against  creditors  of 
deceased  husband.     Nancy  Field  v.  S.  B.  Field's  Adm'r 450 

Wife  held  without  right  to  assert  ownership  in  certain  property  as  against 
husband's  creditors.     Russell  Padgett,  et  al.,  v.  Helen  Kimbrough 746 

Wife  may  give  property  to  husband,  may  permit  him  to  use  it,  or  may 
pledge  it  as  security  for  his  debt.    Matilda  Walker  v.  J.  L.  Spalding,  et  al.620 

Wife  may  hold  freehold  estate  of  inheritance  against  husband's  creditors, 
but  husband  is  entitled  to  wife's  chattels,  unless  they  are  separate  property 
of  wife.    M.  V.  R.  Long  v.  Simpson  &  Grechrist,  et  al 80 

Wife  may  sue  in  equity  for  land  purchased  with  her  money.  James  H. 
Jouett,  et  al.,  v.  W.  C.  Owens 432 

Wife  paying  husband's  debt  secured  by  mortgage  lien,  out  of  separate  es- 
tate, is  entitled  to  hold  such  lien.  William  Kinney,  et  al.,  v.  John  Wheeler, 
et  al 40 

63 
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INDEPENDENT  ORDER  OF  ODD  FELLOWS. 
See  Taxation. 

INDICTMENT. 

See  Intoxicating  Liquors;  Perjury. 

Demurrer  should  not  be  sustained  because  title  of  case  is  not  stated  in 
usual  form  at  head  of  indictment.    Commonwealth  v.  William  J.  Hayes.. 329 

Indictment  should  not  be  dismissed  for  want  of  indorsement  by  clerk. 
Commonwealth    v.    Jas.    Stegala 428 

Motion  to  quash  is  equivalent  to  demurrer.  J.  C.  McKinley  v.  Common- 
wealth     13 

INFANTS. 

See  Guardian  and  Ward;  Homestead;  Husband  and  Wife;  Judicial  Sales. 

Answer  filed  for  infant  held  to  be  ineffectual  where  record  fails  to  show 
appointment  of  guardian  ad  litem.    Ellen  Cook,  et  al.,  v.  J.  S.  Mitchell.. 494 

Guardian  ad  litem  can  only  be  appointed  after  service  on  infant  Louis- 
ville Industrial  Exposition  v.  Robert  A.  Johnson,  et  al 333 

Infants  held  incapable  of  perpetrating  fraud  or  of  binding  themselves  by 
contract  or  estoppel.  Catherine  J.  Johnson,  et  al.,  v.  Mary  Hall  Stewart, 
et  al 270 

Legislature  may  at  any  time  change  age  at  which  person  may  bind  himself 
by  contract.    Emeline  Blancoe  v.  William  Elliott 492 

Process  held  properly  served  upon  infant.  Ellen  Cook,  et  al.,  v.  J.  S. 
Mitchell    494 

Sale  of  infant's  lands — Guardian  ad  litem.  M.  E.  L.  Davidson,  et  ai. 
v.  Isham  Davidson's  Adm'r,  et  al 828 

Service  on  father  of  infant  defendant  under  age  of  fourteen  is  sufficient 
Louisville  Industrial  Exposition  v.  Robert  A.  Johnson,  et  al 333 

When  infant  is  made  party  plaintiff  by  his  guardian  he  is  before  the 
court  as  much  as  where  he  is  named  defendant  and  summons  served  on 
guardian.    William  P.  Taylor's  G'd'n  v.  S.  W.  Talliferro 574 

INJUNCTION. 

See  Constitutional  Law;  Guardian  and  Ward;  Statutes. 

Damages  in  dissolution  held  necessary  only  where  injunction  was  to  stay 
proceedings  on  judgment.    John  C.  Love  v.  G.  P.  Harrison,  et  al 572 

Enjoining  collection  of  subscription  for  stock  of  railroad  company  which 
has  subsequently  become  insolvent.    Mount  Sterling  Coal  R.  Co.  v.  H.  Cox.914 

Enjoining  street  railroad  company  from  violating  its  franchise.  Newport 
&  Dayton  St.  R.  Co.  v.  City  of  Newport 866 

Facts  rendering  proper  grant  of  injunction  without  notice.  A.  J.  Baker, 
et  al.,  v.  H.  B.  Hampton,  et  al 575 
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INSANE  PERSONS. 

Committee  for  lunatic  can  be  relieved  of  duties  only  by  appointing  court. 
Ary  Brand  v.  J.  W.  Brand 396 

Committee  for  lunatic  has  no  power  without  permission  of  court  to  ex- 
pend for  ward  greater  sum  than  profits  of  his  estate.  A.  C  Wood  v.  J.  E. 
Higdon,  et  al 92 

Ratification  of  sale  of  goods  by  a  committee.  A.  Campbell's  Committee  v. 
Henry  Bullock   783 

INSOLVENCY. 

See  Attachment;  Bankruptcy;  Compromise  and  Settlement;  Sheriffs  and 
Constables. 

Insolvency  within  meaning  of  Act  of  1856  means  inability  to  pay  one's 
debts.     John  A.  Barr  v.  J.  B.  Elder,  et  al 390 

Showing  held  necessary  on  attack  on  conveyance  alleged  to  have  been 
made  in  contemplation  of  insolvency  and  to  prefer  grantee.  Norcissa  Bev- 
erly v.  J.  P.  Garvey  &  Co.,  et  al 533 

INSURANCE. 
See  Beneficial  Associations. 

Fire  policy  held  void  for  additional  insurance.  B.  F.  Suggs  v.  Liverpool 
and  London  and  Globe  Ins.  Co 559 

Insurer  refusing  to  pay  on  other  grounds  than  failure  to  receive  notice 
and  proof  of  loss,  cannot,  when  it  seeks  cancelation  of  policy,  justify  itself  by 
showing  lack  of  proper  proof.  Home  Ins.  Co.  v.  John  C.  Gaddis  &  Co., 
et  al 18 

Insurer  will  be  bound  by  agent's  parol  consent  to  assignment  of  policy, 
notwithstanding  latter  provides  that  it  will  be  void,  if  assigned,  unless  com- 
pany's consent  be  indorsed  upon  it.  Home  Ins.  Co.  v.  John  C.  Gaddis  & 
Co.,   et   al ' 18 

Provision  in  will  as  to  disposition  of  proceeds  of  life  insurance  held  valid 
and  binding.     Eliza  A.  Harrison,  et  al.,  v.  Ada  A.  Harrison,  et  al 386 

Provision  of  charter  of  mutual  life  insurance  company  rather  than  that  of 
will  held  to  govern  disposition  of  fund.  Kentucky  Masonic  Mutual  Life 
Ins.  Co.  v.  Fannie  C.  Gates 302 

INTEREST. 

Computation  after  judgment  on  note,  at  rate  of  ten  per  cent,  provided,  held 
error.     H.  G.  Spradling  v.  J.  W.  Hazelrigg's  Adm'r 709 

Interest  at  rate  of  ten  per  cent,  held  recoverable  under  terms  of  contract 
only  for  period  preceding  time  when  debt  became  due.  M.  B.  Swain,  et  al., 
v.   Mechanic's   Saving  Association    91 

Note  after  maturity  held  to  bear  only  the  legal  rate  of  interest.  Luther  J. 
Cottrell  v.  David  A.  Barnes 901 

Parties  held  to  have  intended  to  contract  for  ten  per  cent,  rate  from  date 
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INTEREST— Continued. 

of  execution  of  note  until  that  of  payment.    Ivan  Moore  and  Wife  v.  F.  S. 

Miller    736 

Where  contract  provides  for  interest  until  maturity,  there  is  no  agreement 
for  interest  annually;  and  after  maturity  obligation  bears  legal  interest  only 
in  absence  of  express  agreement.  James  Colcored  v.  J.  G.  Arnold's  Com- 
mittee     100 

INTOXICATING  LIQUORS. 

Appeal  from  suspension  of  tavern-keeper's  license  by  county  court  held 
to  lie  only  to  criminal  court.     Commonwealth  v.  Lewis  Bright 684 

Indictment  and  proof  in  prosecution  for  furnishing  liquor  to  inebriate. 
Thomas  Simms  v.  Commonwealth   434 

Indictment  of  licensed  dealer  for  suffering  drinking  in  his  saloon  by 
habitual  drunkard  must  allege  former  knowingly  suffered  act  Common- 
wealth v.  James  Dunn  321 

Indictment  under  special  act  of  March  6,  1872,  applying  only  to  Rockcastle 
county  held  insufficient.    W.  T.  Brooks  v.  Commonwealth 22 

In  granting  license,  general  assembly  may  attach  any  conditions  deemed 
proper  and  licensee  cannot  complain  thereof.  H.  B.  Blick  v.  Common- 
wealth  335 

Instruction  to  find  for  defendant,  indicted  for  violating  local  option  law 
and  shown  to  have  sold  "Graves  Bitters,"  held  error.  Commonwealth  v. 
William    Minor    384 

License  of  another  is  not  defense  to  keeping  tippling  house  without  license. 
John  T.  Higgins  v.  Commonwealth   436 

Merchant  defined.     John   Hermerling  v.   Commonwealth 9 

Seller  held  guilty  of  violation  of  statute  against  keeping  tippling  house. 
H.  B.  Blick  v.  Commonwealth 335 

Sufficiency  of  indictment  under  Sec.  5,  Art.  3,  Ch.  92,  Gen.  Stat.  W.  R. 
Vinnan    v.    Commonwealth 2 

JAILS. 
See  Prisons. 

JOINT  TENANCY. 

One  joint  owner  held  not  liable  for  money  borrowed  by  other.  R.  J- 
Meyer  v.  J.  C.  Wright 607 

JUDGES. 

Motives  or  influences  operating  on  mind  of  trial  judge  in  making  de- 
cision cannot  be  inquired  into  in  suit  between  private  parties  in  which  judg- 
ment is  not  involved.    J.  G.  Burton  v.  G.  C.  Wharton 760 

JUDGMENT. 
See  Usury. 
Cause  held  res  adjudicata.    H.  C.  Timberlake  v.  City  of  Newport....  "&3 
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JUDICIAL  SALES— Continued. 

Description  in  conveyance  can  not  cure  levy  void  for  want  of  description. 
S.   S.  Johnson  v.  George  W.  Rowe 682 

Excess  or  deficiency  in  acreage  sold.  Robert  Howe  v.  J.  G.  Arnold's 
Adm'r    Stt 

Facts  warranting  reversal  of  confirmation  without  reversal  of  judgment 
Robert  A.  Hollis  v.  Owensboro  Savings  Bank,  et  al 495 

Judgment  must  contain  description  of  tracts  ordered  sold.  Bartlcy  Smith 
v.  J.  B.  Hayden,  Receiver,  et  al 549 

Lack  of  particularity  in  description  in  judgment  will  not  be  considered  as 
ground  for  reversal  when  appeal  is  from  confirmation.  Reuben  Powell  v. 
Wesley    Sebree,    et   al 209 

Party  appealing  held  incapable  of  successful  attack.  William  A  Rose 
v.   James   Taylor's   Ex'r 529 

Proceeding  to  sell,  against  infant  or  married  woman,  must  conform  to 
statutes.     Powers  and  Wife  v.  Tyler,  et  al 1 

Purchaser  held  entitled  to  lien  on  setting  aside  of  sale  for  fraud.  Alfred 
Chapman,  et  al.,  v.  J.  M.  Bigger 708 

Purchaser  held  not  affected  by  fraud  of  others  in  bringing  about  sale. 
Alfred  Chapman,  et  al.,  v.  J.  M.  Bigger 708 

Purchaser  is  entitled  to  rents  falling  due  after  sale  ordered  by  court 
acting  for  and  at  instance  of  owners.  W.  C.  Graves,  et  al.,  v.  W.  F.  Prewitt242 

Reversal  of  judgment  will  not  affect  title  of  purchaser.  Robert  A.  Hollis 
v.  Owensboro  Savings  Bank,  et  al 495 

Sale  for  failure  to  pay  under  former  sale  held  proper.  E.  Cummings  v. 
J.  T.  Applegate,  et  al 757 

Sale  held  required  to  be  set  aside  for  fraud.  Alfred  Chapman,  et  al.,  v. 
J.    M.    Bigger 708 

Sale  will  be  set  aside  when  land  sold  for  more  than  amount  of  judgment. 
Bartley  Smith  v.  J.  B.  Hayden,  Receiver,  et  al 549 

Setting  aside  of  conveyance  of  real  estate  on  application  of  creditors  does 
not  affect  rights  of  parties  to  conveyance,  and  land  is  held  subject  to  claims 
of  creditors  as  if  judgment  had  not  been  rendered.  Samuel  Smith,  et  al, 
v.  Thomas  R.  Hutchcraft's   Trustee 957 

Sheriff's  return  held  conclusive  on  parties  to  writ  of  habere  facias  as  to 
property  sold.    John  D.  Kinnaird,  et  al.,  v.  Samuel  Shannon 212 

Slight  circumstances  will  influence  granting  relief  where  price  paid  is 
grossly  inadequate.    S.  S.  Johnson  v.  George  W.  Rowe $2 

Surety  on  bond  held  liable  for  balance.  James  Long,  Jr.,  v.  C  B.  Burk- 
ham,  et  al %" 

Where  court  has  jurisdiction  of  parties  and  subject-matter,  purchaser  of 
land  acquires  title,  however  erroneous  judgment  may  be.  Abraham  Wright, 
et  al.,  v.  Mary  Boyd " 277 

Where  judgment  is  merely  erroneous,  purchaser  will  acquire  title.  Alex- 
ander Tribble  v.  W.  C.  Terrill,  et  al & 
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JURY. 

One  called  from  bystanders  not  entitled  to  compensation  unless  he  serves 
more  than  one  day.    Charles  Godshaw,  Trustee,  et  al.,  v.  G.  Roberts,  et  al.483 

JUSTICES   OF  THE   PEACE. 

Quarterly  court  held  without  jurisdiction  to  render  judgment  on  appeal 
from  justice  where  judgment  is  for  $10  or  more.  Mitchell  Murphy,  et  al., 
v.  W.  L.  Jett 735 

KENTUCKY  MASONIC  MUTUAL  LIFE  INS.  CO. 
See  Insurance. 

KENTUCKY  UNIVERSITY. 
See  Corporations. 

LANDLORD  AND  TENANT. 

Agreement  to  cancel  lease  does  not  release  tenant  and  his  surety  from 
liability  for  rent  already  accrued  thereunder.  H.  A.  Meyer  v.  R.  N. 
Miller,    Jr 867 

Exclusion  of  landlord's  testimony  as  to  amount  of  rent  due  held  error. 
Charles  Mornan  v.  James  H.  Winston 772 

Landlord  held  not  precluded  from  recovering  amount  due  for  rent. 
Charles  Mornan  v.  James  H.  Winston 772 

Landlord's  lien  held  lost  as  to  property  removed  openly  and  without 
fraudulent  intent  and  not  returned,  unless  asserted  within  fifteen  days  from 
time  of  removal.  Richard  Ferguson,  Jr.,  v.  Charles  Godsham's  Assignee, 
et  al 33 

Landlord's  lien,  unwaived,  is  superior  to  mortgage  lien.  Richard  Ferguson, 
Jr.,  v.  Charles  Godsham's  Assignee,  et  al 33 

Lease  for  years  is  chattel  interest,  and  is  as  much  property  of  husband  as 
any  other  chattel  acquired  in  wife's  money.  Mary  M.  Myers  v.  H.  Mar- 
cus, et  al 887 

Rent  of  piano  with  right  to  purchase.  J.  B.  Danerzac  v.  Rudolph  Wurlitzer 
&    Bro 833 

Tenant  against  whom  distress  warrant  issued  held  entitled  to  set-off. 
Charles  Mornan  v.  James  H.  Winston 772 

Tenant  held  estopped  to  assert  that  there  was  no  affidavit  on  which  to  base 
attachment  for  rent.    W.  H.  Wall  v.  L.  W.  Gates 232 

Where  terms  of  lease  are  for  long  period,  the  fact  that  lessee  may  terminate 
it  sooner  does  not  make  him  tenant  at  will  or  at  sufferance.  S.  H.  Pearcy 
v.  J.  W.  Heath  862 

LARCENY. 

See  Receiving  Stolen  Goods;  Trespass. 

Evidence  that  defendant  has  committed  another  distinct  felony  held  in- 
admissible.   George  Washington  v.  Commonwealth 170 
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LARCENY— Continued. 

Indictment  for  grand  larceny  held  sufficient.  H.  F.  Thomas  v.  Common- 
wealth   860 

Larceny  may  be  committed  by  fraud  or  trick  with  intent  to  feloniously 
convert  property  to  taker's  use.    Robert  Jones  v.  Commonwealth 954 

Variance  between  allegation  and  proof  of  ownership  of  stolen  property. 
H.  F.  Thomas  v.  Commonwealth 860 

LEASES. 
See  Husband  and  Wife. 

Lessor  held  estopped  to  repudiate  consent  to  erection  of  certain  buildings. 
N.  S.  Hume  v.  A.  J.  McNees 616 

LEWDNESS. 
Indecent  exposure  of  one's  person.    Commonwealth  v.  William  Hardin. 925 

LEX    LOCI. 
See  Bills  and  Notes. 

LIBEL  AND   SLANDER. 

Anger  held  no  defense  to  slander.    B.  F.  Vest  v.  B.  W.  Norman,  et  al.  .754 

Instruction  as  to  punitive  damages  in  suit  for  slander  of  one's  professional 
reputation  held  proper.    R.  F.  Branshaw  v.  J.  W.  Berry 918 

"I  will  have  Parks  indicted  for  forgery  by  the  grand  jury,"  slanderous. 
Lewis  Lenty  v.  Joshua   B.   Parks 543 

Malice  in  slander  is  for  jury.    James  B.  Sleodd  v.  W.  H.  Jessie 299 

Meaning  of  words  not  importing  criminality  held  not  capable  of  enlarge- 
ment by  allegation  that  intention  was  to  charge  more  than  words  on  their  face 
import.    J.  G.  Burton  v.  G.  C.  Wharton 760 

Objectionable  words  must  be  proven  substantially  as  laid.  LaFayette 
Sproul  v.  David  Reed   841 

Plaintiff  in  slander  cannot  by  averment  enlarge  meaning  or  change  sense 
of  language  actually  used.    James  B.  Sleodd  v.  W.  H.  Jessie 299 

Plea  of  justification  dispenses  with  necessity  of  proving  malice.  A.  0. 
Robards  v.  George  Allen,  et  al 207 

Sufficiency  of  petition  for  slander.    Lewis  Lenty  v.  Joshua  B.  Parks.... 543 

Words  charging  one  with  being  thief  are  saved  by  modification  implying 
trespass.     W.  D.   Pillow  v.   Sam  T.  Duncan ® 

LICENSES. 

See  Easements;  Intoxicating  Liquors. 

City  of  Lexington  held  without  power  to  pass  ordinance  licensing  and  tax- 
ing vendors  of  milk  using  vehicle  to  deliver  milk.  Martin  Mayher  v.  City 
of   Lexington    "*1 
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LIENS. 

See  Exchange  of  Property;  Execution;  Judgments;  Railroads;  Sales; 
Vendor  and  Purchaser. 

Compliance  with  statute  necessary  to  enforcement  of  statutory  lien  against 
creditors  or  innocent  purchasers.     Edward  Vincent  v.  Edmund  Duff 560 

Existence  of  lien  held  not  defense  to  owner's  claim  to  title.  Patrick  M. 
Hill  v.  Benjamin  Anderson's  Adm'r,  et  al 677 

Lien  good  between  parties  held  good  against  purchasers  from  or  creditors 
of  person  creating  lien.    R.  Hoe  &  Co.  v.  A.  D.  Bullock,  et  al 724 

Notes  secured  by  one  lien  in  same  conveyance  have  no  priority  one  over 
other.     Sallie  McGuire's  Ex'r  v.  J.  J.  Robinson's  Adm'r,  et  al 518 

Right  to  render  personal  judgment  held  not  to  exist.  Edward  Vincent 
v.   Edmund   Duff    560 

LIFE  ESTATES. 
See  Homestead. 

Created  by  will.    Charlotte  S.  Nelson  v.  James  Nelson,  et  al 937 

If  purchaser  at  tax  sale  of  land  charged  with  life  estate  takes  any  title, 

it  is  only  life  estate.    Thomas  H.  Ellis,  et  al.,  v.  James  Hite,  et  al 475 

Life  tenant  cannot  expend  money  in  building  upon  land  and  charge  it  on 
estate  in  remainder,  or  make  it  personal  charge  against  remainderman.  Cath- 
erine J.  Johnson,  et  al.,  v.  Mary  Hall  Stewart,  et  al 270 

LIMITATION  OF  ACTIONS. 

See  Guardian  and  Ward. 

Bar  of  claim  to  real  estate  by  one  who  was  induced  by  fraud  to  part  with 
it.    Clarinda  Graves  v.  J.  S.  Trimble's  Assignee 893 

Barred  set-off  or  counterclaim  must  be  based  upon  new  promise  alleged 
and  proven.    M.  R.  Everett  v.  Thomas  Simms 75 

Law  of  this  state  governs  when  suit  is  brought  here  on  note  executed 
in  Ohio.     Frederick  Ehrman  v.  Frank  Stoll,  et  al 592 

Limitations  in  favor  of  corporation  are  suspended  by  dissolution  and  de- 
parture from  state  of  officers,  agents  and  managers.  Cloveport  Coal  &  Oil 
Company    v.    William    Ifingsbury 118 

Marriage  will  not  suspend  running  of  statute  against  woman.  Henry 
Field's  Heirs,  et  al.,  v.  Hiram  Klete,  et  al •. 360 

Sureties  on  bond  executed  in  course  of  judicial  proceeding  are  released 
after  seven  years  from  time  right  of  action  accrued  thereon.  John  S.  Isaacs, 
et  al.,  v.  John  S.  Murphy,  et  al 868 

When  statute  begins  to  run  in  favor  of  trustee  under  will.  N.  H.  Big- 
ham,  et  al.,  v.  Blount  Hodge's  Ex'r,  et  al 351 

LIS  PENDENS. 

Filing  of  suit  to  foreclose  indemnifying  mortgage  held  to  amount  to  lis 
pendens.    M.  H.  Eggren,  et  al.,  v.  Phebe  Bell 572 
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LIS  PENDENS— Continued. 

One  acquiring  .property  during  litigation  is  bound  by  result  of  same.  J.  J. 
Cornelison,  Receiver,  v.  Asa  B.  Gatewood 476 

LIVE  STOCK. 
See  Railroads. 

LOTTERIES. 

See  Constitutional  Law;  Statutes. 

Operator  of  Frankfort  Lottery  held  not  iiable  for  prizes  sold  in  single 
number  lottery.    Robert  M.  Meredith,  et  al.,  v.  G.  W.  Barrows,  et  al. . .  .642 

LOUISVILLE,  CITY  OF. 
See  Annuals;  Mandamus. 

MANDAMUS. 

Plaintiff  held  not  entitled  to  mandate  water  company  to  furnish  her  with 
water.     Elizabeth  Fuhring  v.  Louisville  Water  Co 196 

MARRIED  WOMEN. 
See  Husband'  and  Wife ;  Judicial  Sales. 

MASTER  AND   SERVANT. 

Trespass  of  contractor  held  not  chargeable  to  railroad  company  unless 
ordered  by  latter's  engineer.  Elizabethtown,  Lexington  &  Big  Sandy  R. 
Co.  v.  Catherine  Resnitt,  et  al 262 

MECHANICS'  LIENS. 

See  Bankruptcy;  Railroads. 

Bona  fide  purchaser  without  actual  or  constructive  notice  is  not  affected 

by  the  statutory  lien.    J.  A.  Rouse  v.  S.  E.  Jones,  et  al 156 

Proceedings  to  secure  lien.    Henry  D.  McHenry  v.  Rome  Mill  Company.871 

MOB. 
See  Trespass. 

MORTGAGES. 

See  Bankruptcy;  Chattel  Mortgages;  Courts;  Homestead;  Husband  and 
Wife;  Landlord  and  Tenant. 

Assignee  of  mortgage  held  innocent  purchaser  for  value.    Buckwalter  & 

Campbell  v.  L.  P.  Bartlett,  et  al 747 

Certificate  held  not  invalid.    George  S.  Hume  v.  J.  H.  Maddox,  et  al-  .183 

Creditor  who  has  not  procured  judgment,  execution  and  return  of  nulla 

bona  cannot  sue  to  subject  property  or  set  aside  mortgage  because  made  in 

fraud  of  creditors.    Lucy  J.  Brewer,  et  al.,  v.  Jesse  Hill,  et  al ^0 
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MORTGAGES— Continued. 

Description  held  sufficient.     Allen  Murphy,  et  al.,  v.  Dudley  Hambleton, 

et  ai , 742 

Annie  Ross  v.  Mechanics'  Mut.  Sav.  Ass'n  of  Newport 757 

False  statement  in  mortgage  for  future  advances  held  not  to  render  instru- 
ment invalid.     George  M.  Miller  v.  Daniel,  Sr.,  et  al 429 

Foreclosure  sale  in  gross  and  not  by  acre.  William  H.  Beazley  v.  A.  J. 
Mershan , 782 

Holder  of  legal  title  to  realty  pledged  held  entitled  to  have  property  sold. 
A.  J.  Beall  v.  William  Bethel 289 

Lien  of  prior  mortgage  not  defeated  by  surrender  of  mortgage  and  note 
induced  by  fraudulent  representation.  James  F.  Taylor  v.  John  Finlayson, 
et  al 497 

Mortgage  held  conclusive  and  not  to  be  varied  because  mortgagor  believed 
it  different.    R.  T.  Carmack  v.  Check  &  Dent 532 

Mortgage  held  valid  notwithstanding  failure  to  describe  notes  and  designate 
payees.    H.  C.  Richards,  et  al.,  v.  J.  N.  Seward,  et  al 411 

Mortgage,  stating  that  it  secures  certain  named  debts  and  others  not  de- 
scribed, does  not  create  lien  as  against  purchasers  of  property  encumbered. 
Lee  &  Foster  v.  W.  H.  Walker's  Adm'rs 98 

Mortgage  stipulating  that  it  secure  certain  described  debts  cannot,  on  fore- 
closure, be  construed  to  secure  others,  there  being  no  allegation  of  mistake. 
Lee  &  Foster  v.  W.  H.  Walker's  Adm'rs 98 

Mortgage  to  secure  bonds  held  to  include  unpaid  subscriptions  for  stock. 
Eckstein,  Norton  &  Co.  v.  Myer  &  Hay 942 

Purchaser  at  sale  under  judgment  on  one  note  takes  property  subject 
to  lien  of  assignee  of  other.    T.  H.  Garvin  v.  L.  J.  F.  Barren,  et  al 584 

Purchaser  of  mortgaged  property.    William  L.  Murphy  v.  John  Boyd.  .798 

Renewal  note  of  for  preexisting  debt  held  covered  by  subsequent  mortgage. 
Kentucky   National    Bank   v.    Bank   of   Louisville 845 

Rights  of  creditors  of  mortgagor  who  has  violated  Act  of  1856.  Lucy  J. 
Brewer,   et   al.,   v.   Jesse   Hill,   et   al 30 

Rule  that  sales  of  personal  property  not  accompanied  by  possession  are 
void,  does  not  apply  to  mortgages  and  deeds  of  trust.  Eckstein,  Norton  & 
Co.  v.  Myer  &  Hay 942 

Second  mortgagee  held  not  entitled  to  first  lien.  James  F.  Taylor  v.  John 
Finlayson,  et  al 497 

MOTIVES. 
See  Judges. 

MUNICIPAL  CORPORATIONS. 

See  Annuals;  Dedication;  Garnishment;  Licenses;  Mandamus;  Nuisance; 
Street  Railroads;  Taxation;  Towns;  Witnesses. 

Answer  to  petition  to  collect  improvement  assessment  must  point  out  in 
what  particular  assessment  is  unequal,  illegal,  erroneous  or  void.  E.  H. 
Boone,  Trustee,  et  al.f  v.  Michael  Gleason,  et  al 254 
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MUNICIPAL  CORPORATIONS— Continued. 

Application  of  charter  of  one  city  to  another  held  not  to  give  city  right  to 
improve  streets  at  cost  of  lot  owners.  M.  Doyle,  et  aL,  v.  Trustees  of 
Bellevue    656 

"Cash  capital"  held  to  apply  to  debts  owing  and  on  interest  as  well  as 
money  in  hands  of  person  assessed.  Trustees  of  Richmond  v.  Carlisle 
D.    Walker    861 

City  held  liable  for  contract  price  of  public  improvement.  H.  S.  Lyter 
v.  City  of  Louisville  513 

City  held  not  liable  for  injury  received  in  attempting  to  cross  bridge.  J.  H. 
Kellar  v.  City  of  Louisville 541 

City  held  to  have  no  right  to  assess  and  collect  taxes  on  agricultural  land. 
City  of  Bowling  Green  v.  J.  H.  Grider 57 

City  held  without  right  to  improve  certain  alley  and  to  assess  adjoining 
property  for  such  improvement.  A.  J.  Ballard,  Trustee,  et  al,  v.  M. 
Gleason   621 

City  may  require  street  railway  company  to  contribute  toward  improving 
street  used  by  it.     Newport  Street  R.  Co.  v.  City  of  Newport 647 

Courts  cannot  in  collateral  proceeding  inquire  into  correctness  of  valua- 
tions made  by  city  assessors.  Morg.  T.  Duncan's  Trustee  v.  City  of  Louis- 
ville     126 

In  absence  of  fraud  or  collusion,  record  is  conclusive  as  to  passing  of  street 
improvement  ordinance,  apportionment  of  costs,  etc  E.  H.  Boone,  Trustee, 
et  al.,  v.  Michael  Gleason,  et  al 254 

Issuance  of  bridge  bonds  and  letting  of  contract  held  discretionary  with 
city  council  of  Covington.  John  D.  Hearn,  et  al.F  v.  Covington  City 
Council    122 

Liability  for  dangerous  and  unruly  animals  in  streets.  Wyatt  Pearce  v. 
Board  of  Trustees  of  Town  of  Lancaster 870 

Party  held  not  entitled  to  recover  money  wrongfully  paid  by  him  in  ig- 
norance of  his  rights  on  assessment  for  public  improvement.  W.  L.  Roberts 
v.  Thomas  Green,  et  al 716 

Petition  to  enjoin  taxes  upon  land  annexed  to  city.  City  of  Paris  v. 
James   Mclntyre    525 

Requirement  that  mayor  certify  to  papers  or  to  records,  not  fulfilled  by  his 
merely  attesting  same.  John  J.  Barrett,  Trustee,  et  al.,  v.  Charles  God- 
shaw    $4 

Showing  necessary  to  finding  that  extension  of  boundary  was  unconstitu- 
tional.   City  of  Paris  v.  James  Mclntyre 525 

Where  one's  relief  depends  on  ordinance  he  must  allege  in  petition  that 
latter  was  published  as  required  by  charter.  Jerry  Mackey,  et  al,  v.  E.  B. 
Owsley,  et  al ®5 

Word  "street"  used  in  ordinance  signifies  public  thoroughfare  in  city  « 
town.    E.  H.  Boone,  Trustee,  et  al.,  v.  Michael  GLeason,  et  al 254 

NE   EXEAT. 

Indictment  for  permitting  carcass  of  dead  animal  to  remain  on  public 
highway.     Commonwealth  v.  Pat  Connor 913 
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NEGLIGENCE. 

See  Carriers;  Damages;  Railroads. 

Defendant  held  to  have  been  negligent  in  causing  fire  which  burned 
plaintiffs   wheat.     Matthew   Current  &   Co.   v.   Patrick  Drohan 154 

Not  every  act  of  contributory  negligence  will  preclude  recovery.  Cin- 
cinnati Southern  R.  Co.  v.  J.  F.  Miller 515 

NEGOTIABLE  INSTRUMENTS. 
See  Bills  and  Notes. 

NEWPORT,  CITY  OF. 
See  Garnishment. 

NEW  TRIAL. 
See  Appeal  and  Error. 

Absence  of  party  and  his  counsel  as  ground  for  new  trial.  C.  W.  Rob- 
inson v.  W.  J.  Amann. 781 

Mere  irregularities  are  not  grounds  for  new  trial  after  expiration  of 
judgment  term.    Joseph  Seal  &  Wife  v.  John  Gilbert's  Adm'r,  et  al 146 

Motion  for  new  trial  must  point  out  particular  errors  complained  oi 
James  Conover  v.  William  Conover's  Adm'r 847 

Newly  discovered  evidence  is  not  ground  for  new  trial  unless  same  could 
not  with  reasonable  diligence  have  been  discovered  and  produced  on  trial. 
Joseph  Seal  and  Wife  v.  John  Gilbert's  Adm'r,  et  al 146 

Newly  discovered  evidence  which  is  merely  cumulative  is  not  ground  for 
new  trial.    Martin  Scott,  et  al.,  v.  W.  T.  Scott,  Ex'x 283 

Statement  of  ground  held  insufficient.  Samuel  Bunt's  Adm'r  v.  R.  H. 
Chilten    404 

To  justify  new  trial  or  newly  discovered  evidence,  it  must  be  of  such  char- 
acter as  to  have  decided  influence  on  the  evidence  to  be  overturned.  R.  F. 
Branshaw  v.  J.  W.  Berry 918 

When  motion  for  new  trial  must  be  filed.  A.  J.  Strickler,  et  al.,  v.  Will- 
iam  McBurnett,  et  al 905 

When  motion  must  be  made.    Francis  Jefferson  v.  David  Wood 319 

NOVATION. 

Transaction  by  widow  held  to  amount  to  novation  of  husband's  debt. 
H.  C.  Davis  v.  Frank  Rains,  et  al 519 

Transaction  held  not  to  be  novation  of  debt  owing  by  corporation.  T.  C. 
Hart  v.   Trustees  of   Princeton   College .  * 233 

NUISANCE. 

Municipality  held  not  liable .  for  erection  of  pest-house.  E.  B.  Trabue, 
et  al.,  v.  City  of  Owensboro 171 
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OFFICERS. 

See  Courts;  Sheriffs  and  Constables. 

Creation  of  additional  trustees  by  reason  of  subsequent  legislation  cannot 
affect  rights  of  those  then  in  office.    Lydia  A.  Chappell  v.  C  W.  Munger.683 

Only  actual  damages  can  be  recovered  in  suit  against  officer  for  allowing 
prisoner  to  escape.    Baker  Boyd  v.  A.  E.  Camp 28 

Power  to  prescribe  fees  is  legislative  power  and  cannot  be  delegated  by 
general  assembly  to  county  court.  James  Bridge  ford  &  Co.  v.  George 
W.    Newman    950 

Public  officer  is  not  entitled  to  compensation  for  official  services,  unless 
law  specifically  gives  him  fee  or  salary  therefor.  James  Bridgeford  &  Co. 
v.  George  W.  Newman    950 

OWNERSHIP. 
See  Larceny. 

PARENT  AND  CHILD. 

See  Husband  and  Wife. 

Son  may  recover  for  board  of  mother  who  lived  with  him  if  former  ex- 
pected to  charge  and  latter  to  pay  same.  E.  J.  Morenan's  Adm'r  v.  Silas  L 
Morenan,  et  al 39 

Support  and  maintenance  compensation  for  services  rendered  by  child. 
Jane  P.  Massengale's  Adm'r  v.  Marcy  C.  Massengale 492 

PARTIES. 

See  Abatement  and  Revival. 

Court  held  not  to  abuse  its  discretion  in  continuing  motion  to  be  made 
party  to  suit  which  had  been  pending  for  eight  years,  and  of  which  appellant 
had  knowledge  for  seven  years.  Clarinda  Graves  v.  J.  S.  Trimble's  As- 
signee  ®3 

PARTITION. 

See  Dower. 

By  agreement  of  parties — Presumption  of  intention  to  divide  land  equally. 
Joel  C.  McGuire  v.  James  M.  McGuire 787 

Circuit  court  cannot  hear  de  novo  cause  appealed  from  county  court 
W.  C  Davidson  v.  J.  H.  Davidson,  et  al 749 

Improved  portion  to  be  allotted  improving  tenant  where  it  can  be  done 
without  injustice  to  cotenants.    I.  W.  Theirman,  et  al.,  v.  W.  F.  Coldeway.322 

PARTNERSHIP. 

Creditor  holding  note  executed  after  dissolution  held  entitled  to  sue  on 
account.     Jane  Rayburn,  et  al.,  v.  William  Newell,  et  al ^ 

Creditors  of  firm  selling  all  its  property  held  unable  to  reach  property. 
Otherwise,  as  to  creditors  of  purchasing  firm.  John  M.  Reid  v.  Cook  & 
Green's    Trustee    4'* 
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PARTNERSHIP— Continued. 

Equity  held  to  have  power  to  give  ample  relief  as  between  partners.  John 
Durand  v.  James  A.  Cunningham 702 

Evidence  concerning  contract  held  wrongfully  excluded  in  suit  against 
partnership.    R.  M.  Parks  &  Co.  v.  H.  S.  Shannon  &  Co 482 

Lender  of  money  held  not  required  to  see  that  money  is  applied  to  firm 
business.    W.  A.  Rouse  v.  William  Hughes,  Trustee 728 

Partnership  book  admissible  as  evidence  in  action  between  partners.  A.  J. 
McNess  v.  Heme  &  Owen 559 

Partnership  held  entitled  to  set-off  against  liability  to  administrator  on 
constable's  bond.    Martin  S.  Mattingly  v.  James  W.  Slaughter 586 

Partnership  held  not  to  exist.    R.  J.  Meyer  v.  J.  C  Wright 607 

Persons  held  not  liable  as  partners.  Lewis  R.  Keene,  et  al.,  v.  Louisville 
Saw  Mill  Company   268 

Purchasers  of  mortgaged  partnership  property  and  of  individual  property. 
William  L.  Murphy  v.  John  Boyd 798 

Where  partner  pays  partnership  note  he  is  entitled  to  credit  therefor  by 
firm,  but  he  has  no  right  to  sue  firm  upon  note.  James  V.  Gardner,  et  al.,  v. 
John  P.   Salyers   : 895 

PAUPERS. 

County  held  liable .  for  physician's  services  to  smallpox  patient.  Marion 
County  v.  B.  E.  Everitt 706 

Mere  promise  of  members  of  court  to  support  paupers  held  not  enforcible 
against  county.    Pleasant  Perkins  v.  Hart  County  Court 570 

PAYMENT. 

See  Attorney  and  Client;  Principal  and  Agent;  Trusts. 

Acceptance  of  note  in  payment  of  prior  note.  Farmers'  Nat.  Bank  of  Mt. 
Sterling  v.  Wilkerson  &  Jones,  et  al 810 

Evidence  to  prove  value  of  Confederate  money  held  incompetent.  John 
Walker  v.  William  Henry  629 

Receipt  held  not  conclusive  as  to  payment.  Alice  Rice's  G'd'n  v.  Lydia 
P.  Rice,  et  al 490 

Receipt  of  note  held  not  payment.  John  Kuhn,  et  al.,  v.  Henry  Adams, 
Treasurer,  et  al 750 

Transaction  held  not  to  be  payment  of  debt  owing  by  corporation.  T.  C. 
Hart  v.  Trustees  of  Princeton  College 233 

PERJURY. 

Corrupt  false  swearing  before  grand  jury  is  perjury.  Commonwealth 
v.    James    Smock    430 

Court  must  have  had  jurisdiction  in  cause  in  which  one  has  sworn  falsely 
or  he  will  not  be  guilty  of  false  swearing.  Jesse  B.  McClannahan  v.  Com- 
monwealth     72 
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PERJURY— Continued. 

Evidence  held  improperly  refused.    Thomas  Evans  v.  Commonwealth. 331 

Indictment  for  perjury  before  grand  jury  need  not  allege  grand  jury  was 
sworn.     Commonwealth  v.  James  Smock  430 

In  prosecution  for  perjury  it  is  for  jury  to  determine  what  testimony  of 
defendant  was,  and  whether  it  was  lawful  and  corruptly  false,  but  court 
must  decide  whether  it  was  material.     Sam  Renan  v.  Commonwealth.  .959 

Where  it  is  not  made  to  appear  that  alleged  false  testimony  was  material, 
crime  of  perjury  is  not  made  out.    Sam  Renan  v.  Commonwealth 959 

PEST-HOUSE. 
See  Nuisance. 

PLEADING. 
See  Judgments. 

Amendment  to  petition  held  properly  refused.  J.  M.  Province,  et  al.,  v. 
J.  W.  Leonard,  et  al 185 

Defendant  held  not  entitled  to  amend  answer.  Robert  A.  Garrison  v. 
Samuel  Y.   Garrison    722 

Defense  in  petition  may  be  taken  advantage  of  only  by  demurrer  or  by 
motion  to  make  more  specific.    M.  H.  Eggren,  et  al.,  v.  Phebe  Bell 572 

Discretion  of  court  in  allowing  answer  to  be  filed  after  lapse  of  eighteen 
months.    J.  F.  Montgomery,  et  al.,  v.  Kirwan  &  Henry,  et  al 877 

Facts  and  not  legal  conclusions  must  be  pleaded.  Williard  Veach  v.  Sally 
M.  Taylor's  Adm'r 265 

Failure  to  file  demurrer,  answer  or  reply  held  confession  of  new  and 
material  matter  affirmatively  set  up.    J.  Davis  v.  T.  B.  Montgomery,  et  al.508 

If  injured  party  who  is  before  court  refuses  to  ask  for  recovery,  another 
party  cannot  claim  such  right  for  him.  William  H.  Meffort  v.  Calloway 
&    Ireland    852 

In  action  against  sureties  on  sheriff's  bond,  answer  by  some  of  defendants 
pleading  payment  inures  to  benefit  of  all.  Squire  Murphy  v.  Common- 
wealth     916 

Pleading  bad  on  face  cannot  be  helped  out  by  exhibit.  Powers  and  Wife 
v.  Tyler,  et  al 1 

Proof  without  pleadings  is  insufficient  as  basis  of  relief.  G.  W.  Hoosers 
Adm'r   v.    Belle   R.   Hooser 229 

Reply  cannot  be  filed  out  of  term  time  without  verification,  latter  not 
having  been  waived.    A.  Mitchell  &  Bro.  v.  W.  G.  Redman 318 

Rule  to  paragraph  held  properly  awarded.  A.  Jones,  et  al.,  v.  John  C. 
Marshall    598 

Second  paragraph  held  demurrable  for  certain  general  reference  to  first 
paragraph.    A.  Jones,  et  al.,  v.  John  C.  Marshall 598 

Sufficient  allegation  of  trustee's  right  to  sue.  F.  G.  Beach  v.  J.  T.  Mar- 
tin's Trustee   431 

Variance  between  allegation  and  proof  of  slander.  LaFayette  Sproul  v. 
David  Reed  841 

Where  petition  sets  up  several  causes  of  action,  or  one  cause  is  pleaded  in 
two  or  more  paragraphs,  plaintiff  may  strike  out  any  cause  of  action  at  any 
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PLEADING— Continued. 

time  without  it  being  ground  for  continuance.     R.  F.  Branshaw  v.  J.  W. 
Berry 918 

PLEDGES. 
See  Mortgages. 

Debtor,  agreeing  that  creditor  may  take  personalty  to  secure  debt,  agrees 
to  pledge,  and  where  agreement  is  not  completed  by  delivery  during  lifetime 
of  bailor  nothing  passes  to  bailee.  W.  A.  Prince  v.  A.  Y.  Mitcheson's 
Adm'r    ., 48 

Holder  of  collateral  security  must  use  ordinary  diligence  to  collect  it. 
San  ford   v.    Lowenthal    817 

Renewal  of  bills  held  to  amount  to  surrender  of  all  claim  to  hold  bonds 
as  collateral.    City  National  Bank  of  Paducah  v.  J.  R.  Smith 734 

Where  property  is  pledged  by  debtor  for  security  of  his  debt,  prior  to 
filing  of  attachment  suit  against  debtor,  pledge  lien  has  priority  over  attach- 
ment lien.    Samuel  Maddox  v.  Alexander  Ward,  et  al.. 891 

PRESUMPTION. 
That  land  was  to  be  divided  equally,  see  Partition. 

PRINCIPAL  AND  AGENT. 

r 

See  Principal  and  Surety. 

Authority  of  agent  to  sell  and  collect  does  not  impower  him  to  receive  as 
payment  discharge  from  his  own  indebtedness.  Thomas  S.  Smith  v.  Will- 
iam Tieman,  Jr 765 

Signature  to  note  by  son  under  verbal  authority  not  binding  upon  father. 
A.  B.  Powers  v.  George  Dunn,  Jr 493 

PRINCIPAL  AND  SURETY. 

See  Appeal  and  Error;  Judicial  Sales;  Receivers;  Sheriffs  and  Constables. 

Action  against  sureties  on  bond  barred  after  seven  years.  John  S. 
Isaacs,  et  al.,  v.  John  S.  Murphy,  et  al .' 868 

Authority  to  bind  another  as  surety  must  be  in  writing  and  signed.  B.  F. 
Moran,   et   al.,   v.   Commonwealth 437 

Giving  of  time  to  father  is  sufficient  consideration  for  son's  becoming  ob- 
ligated on  note.    J.  M.  Hieatt,  et  al.,  v.  M.  H.  Hieatt 101 

Nonconsenting  sureties,  known  by  creditor  to  be  sureties,  will  be  discharged 
by  his  valid  agreement  to  forbear  suit  for  appreciable  time  after  debt  falls 
due.     William  Wiggins  v.  William  Johnson,  et  al 29 

Pleading  and  proof  where  name  signed  as  surety  without  authority.  B.  F. 
Moran,  et  al.,  v.  Commonwealth 437 

Sureties  on  note  are  released  by  extension  of  time  without  their  consent. 
George  W.  White  v.  W.  C.  Tuber,  et  al 644 

64 

/ 
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PRINCIPAL  AND  SURETY— Continued. 

Sureties  on  note  cannot  defend  on  ground  that  money  obtained  was  used 
for  illegal  purposes.    Chas.  W.  Sweeney  v.  E.  D.  Kennedy's  Adm'r,  et  al...6 

Sureties  to  bond  were  held  released  by  erasure  of  two  names  to  it.  Met- 
calfe County  v.  J.  G.  Scott,  et  al 896 

Surety  not  injured  by  extension  of  time  when  he  has  ample  security  in 
his  own  hands  to  protect  himself.  William  Kilpatrick,  et  al.,  v.  Charles 
R.   McGill    477 

Surety  on  replevin  bond  who  pays  off  lien  held  entitled  to  be  substituted 
to  rights  of  lien  holder  as  against  principal  debtor.  C.  Foster,  et  al-,  v.  N. 
Simmon's  Adm'r   74 

PRISONS. 

Justices  are  liable  for  dereliction  of  duty  as  regards  providing  county  jail 
and  determining  necessity  for  new  one.  Samuel  Tate  v.  John  S.  Kendrick, 
et    al 93 

Where  jail  guard  is  not  ordered  by  county  judge  or  circuit  court,  he 
cannot  recover,  under  statute,  from  county.  Ed  Meek,  Jr.,  v.  Lawrence 
County  Court   651 

PROCESS. 
See  Infants. 

Direction  to  return  original  process  of  circuit,  chancery  or  quarterly  court 
at  Covington  or  Independence  must  be  followed.  Emanuel  Wolfe  v.  Will- 
iam G.  Stephens,  et  al 647 

Omission  of  initial  of  defendant's  name  not  such  defect  as  to  excuse  him 
from  appearing  or  as  to  invalidate  subsequent  judgment.  C.  Dudley  v. 
J.  J.  B.  Hilliard,  et  al 520 

Return  of  sheriff  on  summons,  acting  in  good  faith,  held  conclusive  against 
defendant.    M.  R.  Everett  v.  C.  G.  Ragan 898 

PROTESTANT  EPISCOPAL  CHURCH. 
See  Trusts. 

PUBLIC  LANDS. 

Patent  issued  to  another,  where  actual  settler  holds  deed  or  bond  for  title, 
held  void  and  not  authority  for  recovery  by  patentee.  William  Settle  v. 
W.  T.  Gray,  et  al 764 

QUIETING  TITLE. 

Complainant  must  make  reasonably  clear  case  before  title  will  be  quieted. 
Henry  Bell  v.  Richard  Mansfield ; 8 

RAILROADS. 

Act  of  train-crew  resulting  in  injury  to  animal  held  negligence.  Ken- 
tucky Central  Railroad  v.  Thomas  Patton 604 
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RAILROADS— Continued. 

Admission  of  certain  evidence  in  action  for  stock  killed,  held  error. 
Louisville,  Cincinnati  &  Lexington  R.  Co.  v.  S.  A.  Ramsey 345 

Care  required  to  prevent  injury  to  persons  must  be  proportionate  to 
danger.    Louisville  &  N.  R.  Co.  v.  Thomas  J.  Hudson,  et  al 617 

Construction  of  statute  making  killing  of  or  injury  to  animals  prima  facie 
evidence  of  negligence.     Cincinnati  Southern  R.  Co.  v.  J.  F.  Miller...  .515 

Jurisdiction  to  enforce  contractor's  lien  held  to  be  only  in  court  of  coun- 
ty in  which  road  runs.  Kentucky  &  Great  Eastern  R.  Const.  Co.'s  Assignee 
v.  Kentucky  &  Great  Eastern  R.  Co.,  et  al 556 

Legality  of  election  on  question  of  bond  issual  in  aid  of  railroad  company. 
Logan  County  v.  R.  H.  Caldwell 820 

No  statute  requiring  railroad  company  to  pay  not  only  for  building  fence 
but  also  for  keeping  it  in  repair.  Cincinnati  Southern  R.  Co.  v.  S.  C. 
Lyon    681 

Ordinary  vigilance  precludes  recovery  for  killing  animal.  Cincinnati 
Southern  R.  Co.  v.  W.  H.  Daugherty 438 

Question  of  negligence  in  failing  to  give  warning  of  approach  of  train 
held  to  depend  on  question  of  reasonable  necessity  of  such  precaution  to 
prevent  injury  to  travelers  on  nearby  road.  Louisville  &  N.  R.  Co.  v. 
Thomas  J.  Hudson,  et  al 617 

Railroad  must  exercise  ordinary  care  to  protect  animals  though  owner  is 
negligent.     Cincinnati  Southern  R.  Co.  v.  J.  F.  Miller 515 

Right  to  recover  for  injuries  to  stock.    Louisville,  Cincinnati  &  Lexington 

R.  Co.  v.  S.  A.  Ramsey 345 

Louisville  &  Nashville  R.  Co.  v.  Mary  A.  Ganote 388 

RAPE. 

Instruction  as  to  punishment  held  nonprejudicial  upon  verdict  returned. 
Nat  Kersey  v.  Commonwealth 597 

RECEIPT. 
See  Payment. 

RECEIVERS. 

Naming  receiver  garnishee  defendant  does  not  excuse  him  from  obedience 
to  court's  order.    J.  J.  Cornelison,  Receiver,  v.  Asa  B.  Gatewood 476 

Power  in  matter  of  applying  rent  to  repairs  of  premises.  C.  Vandergriff's 
Heirs  v.   Charles   L.   Scott 529 

Sureties  on  bond  held  entitled  to  show  certain  facts.  David  Hamilton, 
et  al.,  v.  W.  A.  Stewart,  Receiver 509 

RECEIVING  STOLEN  GOODS. 
See  Larceny. 

State  may  prove  that  accused  received  other  stolen  property  about  time 
of  offense  for  which  he  is  being  tried.  George  Washington  v.  Common- 
wealth     170 
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RELIGIOUS  SOCIETIES. 
See  Trusts. 

Church  property  held  liable  for  debt  paid  by  trustee  to  contractor  for 
erection  of  church.    Thomas  G.  Cornelius,  et  al.,  v.  B.  K.  Tully 931 

Committee  to  whom  subscription  for  benefit  of  church  is  made  payable  is 
proper  plaintiff  in  suit  to  collect.  A.  P.  Taylor,  et  al.,  v.  John  Rhodes, 
et  al 158 

REMAINDERS. 

See  Life  Estates;  Trusts. 

Limitations  held  to  run  against  remainderman  from  date  of  death  of 
beneficiary  in  trust  William  DeCourcey's  Adm'r,  et  al.,  v.  J.  N.  L.  Dick- 
ens, et  al 660 

REPLEVIN. 

See  Principal  and  Surety;  Sheriffs  and  Constables. 

Affidavit  on  demand  for  immediate  delivery  of  property.  William  P. 
Adams  v.  H.  Craycroft,  et  al 910 

RESCISSION. 

Plaintiff  held  not  entitled  to  relief  for  want  of  title*  Harris  &  Martin 
v.  R.  W.  Neeley 627 

Vendor  held  not  entitled  to  decree.  W.  A.  Hickman  v.  F.  M.  Owens, 
Administrator,  et  al 717 

REVERSIONS. 

Estoppel  of  reversioner  to  recover  property  sold  at  judicial  sale.  The 
Union  Bethel  Church  of  Newport,  et  al.,  v.  Thomas  G.  Gaylord 838 

SALARY. 
See  District  and  Prosecuting  Attorneys. 

SALES. 

See  Auctions  and  Auctioneers;  Pledges. 

Breach  of  valid  contract  may  be  compensated  in  damages.  S.  J.  Eckler 
v.  A.  P.  Taylor,  et  al 609 

Contract  does  not  create  lien.    S.  J.  Eckler  v.  A.  P.  Taylor,  et  al 609 

Contract  to  rent  piano  with  right  to  purchase  for  certain  price.  J.  B. 
Danerzac  v.  Rudolph  Wurlitzer  &  Bro 833 

President  elected  by  citizens'  meeting  to  arrange  for  public  entertainment 
held  liable  for  lumber  purchased.  Lewis  R.  Keene,  et  al.,  v.  Louisville 
Saw  Mill  Company 268 

Proper  measure  of  recovery  on  warranty  of  wagons  is  difference  between 
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SALES — Continued. 

what  wagons  were  worth  at  time  of  delivery  and  what  they  would  have  been 
worth  if  they  had  been  as  warranted.  John  H.  Brand  &  Co.  v.  David 
Ruhl    882 

Property  bought  must  be  set  aside  from  its  like  so  that  buyer  can  identify 
and  take  possession,  in  order  for  legal  title  to  pass.  R.  8.  Graves  v.  John 
McKinney,   et   al 222 

Purchaser  acquires  no  equity  against  creditors  of  seller  when  sale  is  void 
for  want  of  delivery.    R.  B.  Graves  v.  John  McKinney,  et  al 222 

Sale  by  sample  is  warranty  that  balance  of  articles  bought  are  of  same 
quality  as  sample.     H.  B.  Ray,  et  al.,  v.  David  Clernes 411 

So  long  as  anything  remains  to  be  done  by  seller,  title  remains  in  him. 
S.  J.  Eckler  v.  A.  P.  Taylor,  et  al 609 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

Contract  with  unqualified  teacher  is  not  binding  on  trustee's  successor. 
M.  J.  May  v.  J.  L.  Ferguson 49 

SEARCHES  AND  SEIZURES. 

Assessment  of  punitive  damages  held  authorized.  Samuel  Franklin,  et  al., 
v.  G.  H.  Lawrence,  et  al 219 

Plantiff  held  entitled  to  recover.  Samuel  Franklin,  et  al.,  v.  G.  H.  Law- 
rence,   et   al 219 

SET-OFF  AND  COUNTERCLAIM. 

See  Equity;  Landlord  and  Tenant;  Limitation  of  Actions;  Partnership. 

SHERIFFS  AND  CONSTABLES. 

See  Homestead;  Judicial   Sales;    Partnership;   Taxation. 

Common-law  liability  held  to  exist  in  case  of  defective  bond  by  sheriff. 
Jacob  Bell,  et  al.,  v.  Wayne  County  Court 444 

Complaint  and  proof  in  action  for  loss  sustained  by  acceptance  of  in- 
solvent surety  on  replevin  bond.  Thomas  Jones,  et  al.,  v.  John  Shiletto  & 
Co 581 

Deed  by  deputy  sheriff  in  his  own  name  held  competent  evidence  of  title. 
Adair    Boyd   v.    William    Mercer 590 

Lien  of  sheriff  levying  execution  on  personalty  held  not  divested  by  agree- 
ment with  debtor.    James  W.  Williams'  Adm'r  v.  J.  H.  Gates 582 

Mere  extension  of  time  to  sheriff  for  settlement  with  county  does  not  re- 
lease his  sureties  on  his  official  bond.  S.  H.  Piles,  et  al.,  v.  Livingston 
County   Court,    et   al 884 

Omission  of  initial  in  name  or  insertion  of  wrong  letter  as  middle  name 
held  not  to  invalidate  constable's  bond.  E.  J.  Sanders  v.  W.  H.  Young, 
et  al 763 
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SHERIFFS  AND  CONSTABLES— Continued. 

Subsequent  failure  or  insolvency  of  security  on  replevin  bond,  good  when 
taken,  does  not  render  constable  and  sureties  liable.  A.  Christ,  et  aL,  v. 
B.  F.  Yewell  60 

Sureties  on  general  bond  of  sheriff  are  not  liable  for  default  of  sheriff  in  his 
duties  as  collector  of  public  revenues.  W.  L.  Brown  v.  Knox  County 
Court    912 

Taking  and  return  by  sheriff  of  indemnifying  bond  held  to  furnish  no  de- 
fense to  him  against  certain  action.  Commonwealth  v.  A.  H.  Hogan,  et  al.674 

Upon  failure  of  sheriff  to  furnish  bond  as  collector  of  public  revenues, 
court  should  decree  forfeiture  of  his  right  to  longer  hold  office.  W.  L 
Brown  v.  Knox  County  Court  912 

SPECIFIC  PERFORMANCE. 

Court  has  large  discretion  in  enforcing  specific  performance.  Daniel  Mc- 
Carty,  et  al.,  v.  Lewis  N.  Wilson   276 

Judgment  enforcing  specific  execution  of  title  bond,  affirmed.  Daniel  Mc- 
Carty,  et  al.,  v.  Lewis  N.  Wilson  276 

Specific  performance  of  contract  of  sale  of  real  estate  cannot  be  decreed 
where  there  is  no  description  of  the  land  in  contract  from  which  it  can  be 
ascertained  in  what  county  or  state  same  is  situated.  Samuel  B.  Phelps  v. 
Mariam    Pinkston,   et   al 26 

Specific  performance  of  contract  to  purchase  held  unenforcible  for  fraud. 
Henry  C.  Hart  v.  George  Diggs,  et  al 206 

STATUTE  OF  LIMITATIONS. 

See  Limitation  of  Actions. 

STATUTES. 

Court  will  look  to  cause  of  enactment  to  ascertain  meaning.  Marion 
County  v.  B.  E.  Everitt  706 

So  long  as  purposes  of  statute  are  being  accomplished,  commonwealth 
cannot  complain  of  failure  to  use  privilege  granted  by  same.  I.  N.  Webb, 
et   al.,   V.   Commonwealth    10 

STREET  RAILROADS. 

See   Municipal   Corporations. 

Franchise  for  operation  of  horse  cars  does  not  give  company  right  to 
operate  steam  cars.  Newport  &  Dayton  St.  R.  Co.  v.  City  of  Newport 866 

Person  holding  franchise  held  not  criminally  liable  for  act.  Commonwealth 
v.  Covington  Street  R.  Co 445 

SUBSCRIPTIONS. 

Conditions  attached  to  subscription  held  not  part  of  substitute.  John  B. 
Wilgus  v.  Trustees  of  Cincinnati  Southern  R.  Co.,  et  al 566 
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SUBSCRIPTIONS— Continued. 

Contract  held  complete.  James  T.  Tompkins'  Adm'x,  et  al.f  v.  Southern 
Baptist  Theological  Seminary  554 

SUPERSEDEAS. 

Failure  to  plead  pendency  of  appeal  and  supersedeas,  waiver  of  advantage 
from  supersedeas.    George  Bidwell  v.  J.  W.  Jean 643 

Petition  upon  bond  must  aver  that  supersedeas  issued.  Charles  Davis  v. 
J.   A.    Kithcart    480 

Reason  why  parties  should  not  be  liable  on  bond  held  not  to  exist.  H.  B. 
Spooner  v.  J.  M.  Best's  Ex'r 486 

SUPPORT. 
See  Wills. 

TAXATION. 

See  Licenses;  Municipal  Corporations;  Towns. 

Compensation  of  auditors'  agents  for  collecting  taxes.  Sidney  Smith  v. 
D.    H.    Smith,   Auditor    €32 

Court  of  claims  cannot  leave  taxation  to  discretion  of  sheriff.  Shelby 
County  Court  v.  Henry  Harris,  et  al 478 

If  real  property  has  not  been  assessed  for  taxation,  no  title  passes  to  pur- 
chaser from  auditor's  agent.    James  T.  Clark  v.  Ed  Cummings,  et  al....896 

In  absence  of  fraud  or  mistake,  taxes  voluntarily  paid  to  proper  authorities 
cannot  be  recovered  back.  Morg.  T.  Duncan's  Trustee  v.  City  of  Louisville.  126 

Lodge  building  of  I.  O.  O.  F.  is  exempt  from  taxation.  City  of  Hender- 
son v.  Independent  Order  of  Odd  Fellows 238 

Payment  of  taxes  illegally  assessed  will  not  prevent  recovery  back,  if 
same  were  paid  in  ignorance  that  law  or  ordinance  was  illegal.  City  of 
Bowling  Green  v.  Harmon  &  Elrod 290 

Running  of  statute  of  limitations  against  collection  of  taxes  may  be  pre- 
vented by  regularly  relisting  delinquent  taxes  with  proper  officer.  Edward 
Cummins  v.  James  T.  Clark  83 

Stock  of  bank  held  by  stockholders  is  not  to  be  listed  by  bank.  Lincoln 
County  Court  v.  National  Bank  of  Stanford ....561 

Taxes  not  paid  under  duress,  coercion,  mistake  of  law,  or  mistake  of  fact 
cannot  be  recovered  back.    City  of  Bowling  Green  v.  J.  H.  Grider 57 

Tax-payer  listing  property  at  incorrect  valuations  held  not  liable  to  certain 
proceedings.    Nathan  Howell's  Ex'r  v.  Commonwealth 398 

Validity  of  sale  for  delinquent  taxes.  George  A.  Helm  v.  W.  H.  Payne, 
et   al 808 

TENANCY  IN  COMMON. 
See  Partition. 

Tenant  held  without  right  to  charge  cotenants  with  improvements  made 
by  him.    William  Evans,  et  al.,  v.  A.  B.  Creal,  Adm'r,  et  al 766 
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THREATS. 

Threatening  letter  must  be  set  out  either  literally  or  substantially  in  in- 
dictment.    J.  C.  McKinley  v.  Commonwealth 13 

TIME. 

For  completion  of  building  where  contract  is  silent  as  to  time.  Benjamin 
Grant  v.  Elizabeth  E.  Settle 800 

TOWNS. 
See  Municipal  Corporations. 

Discretion  of  town  in  extending  boundary  held  not  subject  to  interference 
by  courts.    Peter  Smith,  et  al.,  v.  Trustees  of  Ashland,  et  al 464 

Power  to  assess  additional  taxes  held  not  to  be  sought  for  in  adopted 
charter.    John  M.  Price  and  Wife  v.  Trustees  of  Town  of  Bellevue 692 

Resignation  of  trustees  held  not  to  stop  suit  brought  nor  to  divest  cor- 
poration of  any  right  possessed.  Commonwealth,  et  al.,  v.  James  D.  Cole, 
et   al „ 603 

Trustees  held  to  have  no  authority  to  place  burden  on  owners  of  prop- 
erty beyond  amount  authorized  by  charter.  John  M.  Price  and  Wife  v. 
Trustees  of  Town  of  Bellevue 692 

TRESPASS. 

See  Easements;  Master  and  Servant;  Searches  and  Seizures. 

Act  constituting  trespass  but  not  larceny.  Reuben  Kilpatrick  v.  Common- 
wealth     507 

Damages  held  recoverable  for  disturbance  and  apprehension  caused  by 
mob.  Elijah  Watts  v.  Henry  Rogers,  et  al 303 

Evidence  of  surveyor  locating  land.  Angeline  Hackney,  et  al,  v.  Louis- 
ville &  N.  R.  Co 830 

Joint  verdict  and  judgment  for  separate  trespass  held  erroneous  in  action 
for  joint  trespass  by  two  persons.    Wesley  Parsons,  et  al.,  v.  John  Jenkins.165 

One  who  counsels  and  advises  trespass  is  liable,  and  may  be  sued  alone  or 
jointly  with  others  who  advised  trespass.  Thomas  H.  Brown  v.  Thomas 
J.    Lewis    ~. ^ 

Persons  in  possession  of  house  as  trespassers,  and  those  who  counsel  and 
advise  trespass,  are  liable  for  injury  from  their  occupation  and  use  of  same. 
Thomas  H.  Brown  v.  Thomas  J.  Lewis 713 

Residence  of  owner  not  essential  to  action  of  trespass.  Angeline  Hack- 
ney, et  al.,  v.  Louisville  &  N.  R.  Co 830 

TRIAL. 

Act  of  juror  held  not  to  constitute  misconduct.  H.  E.  Rouse  v.  R.  H. 
McFarland    218 

Court  need  not  instruct  on  issue  not  raised  nor  on  state  of  facts  not  dis- 
closed by  evidence.    Cincinnati  Southern  R.  Co.  v.  J.  F.  Miller 515 
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Improper  submission  of  case  over  defendant's  objection  on  ruling  on  de- 
murrer. Lewis  Eidson  v.  W.  F.  Taturn,  et  al 884 

Peremptory  instruction  should  not  be  given  where  evidence  is  conflicting. 
Kenton  Furnace  R.  Co.  v.  James  Lowder 844 

Refusal  of  court  to  send  jury  back  after  verdict  to  find  upon  interrog- 
atories then  first  submitted  held  not  error.  Adams  Express  Co.  v.  £.  L. 
Hines,  Assignee  703 

When  peremptory  instruction  should  not  be  given.  William  P.  Adams  v. 
H.  J.   Craycroft,   et  al 784 

Witness  not  excluded  held  incompetent  to  testify.  C.  Crooks  &  Co.,  et  al., 
v.  William  R.  Dillion 638 

TRUSTS. 

See  Bills  and  Notes;  Limitation  of  Actions. 

Burden  is  on  trustee  to  show  that  property  which  came  into  his  hands 
was  properly  accounted  for  and  paid  out  Apperson's  Ex'x  v.  Nancy  M. 
Hazelrigg   , 947 

Congregation  not  professing  or  practicing  doctrine,  etc.,  of  Protestant 
Episcopal  church  cannot  assert  beneficiary  interest  in  trust  created  in  favor 
of  latter.    William  A.  Merri weather,  et  al.,  v.  Charles  H.  Petit,  et  al 113 

Construction  of  deed  conveying  land  in  trust.  George  W.  Neil,  et  al.,  v. 
Zachariah   Neil,   Jr.,   et  al 571 

Mere  declaration,  even  by  brother,  of  intention  to  give  will  not  create  en- 
forcible  trust.    John  V.  Grigsby  v.  L.  B.  Grigsby 613 

No  particular  form  of  words  is  necessary  to  create  trust,  nor  need  it  be 
created  by  deed.    William  A.  Merriweather;  et  al.,  v.  Charles  H.  Petit,  et  al.113 

Payment  by  trustee  and  transfer  to  him  of  interest  of  rightful  owners  held 
not  final.    William  DeCourcey's  Adm'r,  et  al.,  v.  J.  N.  L.  Dickens,  et  al.660 

Power  of  trustee  to  incumber  property  by  making  improvements.  Charles 
D.  Pope's  Ex'r  v.  Dudley  Weber,  et  al 792 

Question  as  to  whether  trustees  signing  note  in  individual  names,  not  as 
trustees,  may  discharge  same  out  of  trust  estate  is  to  be  determined  on 
settlement  of  trust.    Lewiston  Cooper  v.  Lewis  Collins'  Ex'r 591 

Trustee  held  liable  to  answer  to  remaindermen.  William  DeCourcey's 
Adm'r,  et  al.,  v.  J.  N.  L.  Dickens,  et  al 660 

Trustee  may  employ  attorney  at  expense  of  trust  estate.  W.  A.  Rouse 
v.    William    Hughes,    Trustee 728 

Trust  held  not  to  have  been  created.    John  V.  Grigsby  v.  L.  B.  Grigsby. 613 

TURNPIKES  AND  TOLL  ROADS. 
See  Highways. 

Bonds  of  turnpike  company  held  valid.  Old  State  Road  &  Ripple  Creek 
Tpk.  Co.  v.  Benjamin  Smith,  Trustee,  et  al 624 

Court  held  relieved  by  construction  of  parties  from  construing  stone  con- 
tract.    Louisville  Tpk.  Co.  v.  Wm.  A.  Shadburne,  et  al 770 

Demand   of    subscription    from   personal    representative   of    subscriber   to 
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TURNPIKES  AND  TOLL  ROADS— Continued. 

turnpike  company.  T.  C.  Laughlin's  Adm'r,  et  al.,  v.  Owingsville  &  Mt 
Sterling  Tpk.   Co '. 815 

Franchises  to  build  and  operate  held  not  subject  to  sale  in  absence  of 
statute.  Old  State  Road  &  Ripple  Creek  Tpk.  Co.  v.  Benjamin  Smith,  Trus- 
tee, et  al 624 

Showing  that  he  was  ignorant  of  fact  that  land  on  which  turnpike  was 
constructed  belonged  to  him  held  incumbent  on  plaintiff.  J.  T.  Ramsey  ▼. 
Clark  &  Montgomery  Tpk.  Co.,  et  al 751 

USE  AND  OCCUPATION. 

Owner  of  land,  contract  for  exchange  of  which  is  rescinded  by  judgment, 
held  entitled  to  recover  for  use  and  occupation.  Mary  J.  Ewing  v.  Caleb 
B.  Bryant  137 

USURY. 

Ignorance  of  what  constitutes  usury  not  excuse  for  failure  to  sue  in  time. 
Willis  Fields'  Adm'rs  v.  Johnson  Miller 462 

Note  held  not  usurious.   H.  G.  Spradling  v.  J.  W.  Hazelrigg's  Adm'r.  .709 

Right  of  debtor  in  case  of  usurious  interest  in  judgment  Andrew  Hamp- 
ton's Adm'r,  et  al.,  v.  John  W.  Millmore,  et  al 790 

Usury  may  be  reclaimed  as  long  as  any  part  of  debt  remains  unpaid  with- 
out regard  to  renewals  of  evidence  of  indebtedness.  W.  W.  Trimble  v. 
C    F.    Delling    63 

Usury  paid  on  former  note  held  to  be  good  defense  to  renewal  note.  Hen- 
derson National  Bank  v.  S.  B.  Martin's  Adm'r 220 

Where  payer  of  usury  dies  without  effort  to  reclaim  same,  it  cannot  be 
recovered  by  others.    Rieke  Bros.,  et  al.,  v.  T.  J.  Stron 159 

VARIANCE. 
See  Libel  and  Slander. 

VENDOR  AND  PURCHASER. 

See  Covenants;  Dower;  Estoppel;  Exchange  of  Property;  Executors  and 
Administrators;   Specific  Performance. 

Bonds  for  conveyance  of  real  estate  held  valid  as  between  parties.  Will- 
iam Howell,  et  al.,  v.  James  V.  Smith,  et  al 874 

Conditional  estate  created  by  will.  Josephine  R.  Reid,  et  al.,  v.  John  Bow- 
man's   Executor,    et    al 789 

Contract  of  sale  in  gross  construed.  R.  S.  Hazelwood's  Adm'r  v.  E. 
Hamilton   400 

Eviction  held  defense  to  purchase-money  note.  Andrew  Bentle  v.  John 
Graves   .* 763 

Execution  of  purchase-note  to  creditor  of  vendor  extinguishes  vendor's 
lien.     B.  C.  Greer  v.  John  R.  Oldham,  et  al 503 
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VENDOR  AND  PURCHASER— Continued. 

Grantee  holds  adversely  to  grantor.    Henry  Field's  Heirs,  et  al.f  v.  Hiram 

Klete,   et   al 360 

Holder  of  title  bond,  given  by  deceased  vendor,  held  entitled  to  deed.    H. 

C.  Meyers  v.  Ezra  Pointer,  et  al 187 

In  order  to  be  innocent  purchaser,  party  must  have  paid  purchase-money 

before  receiving  notice  of  equity  in  another.  Fletcher  Donaldson,  Jr.,  v. 
Fielding  Templeman's  Adm'r 36 

Lien  for  interest  on  purchase-money,  not  reserved  in  deed,  held  not  to 
exist.     Edward  Vincent  v.  Edmund  Duff 560 

Lien  rights  of  vendor  as  determined  by  person  making  notes  given  for 
purchase  price.    John  E.  McGrath,  et  al.,  v.  A.  J.  Kirkland 57 

Neither  vendor  nor  his  assignee  lose  lien  by  attempting  to  coerce  payment 
at  law.    C.  Foster,  et  al.,  v.  N.  Simmons'  Adm'r 74 

Persons  acquiring  property  held  bound  to  take  notice  of  vendor's  lien. 

D.  P.  Cubberly,  et  al.,  v.  Van  F.  Lyons 712 

Petition  to  enforce  vendor's  lien  held  insufficient.    Willard  Veach  v.  Sally 

M.    Taylor's    Adm'r 265 

Question  whether  vendee  is  innocent  purchaser  cannot  arise  between  vendor 
and  vendee.  Kavanaugh  Armstrong  v.  First  Nat.  Bank  of  Danville,  et  al.443 

Recital  in  deed,  that  each  share  was  conveyed  for  named  sum  for  which 
purchaser  executed  his  notes  shows  that  whole  purchase-money  remained 
unpaid,  and  retained  lien.  Fletcher  Donaldson,  Jr.,  v.  Fielding  Temple- 
man's   Adm'r    36 

Refunding  purchase-money  on  failure  of  title,  see  Husband  and  Wife. 

Rescission  of  contract  of  purchase,  on  ground  of  fraud,  held  authorized. 
William  A.  Harvey  V.  A.  J.  James,  et  al 247 

Right  of  person  holding  bond  for  deed  to  acquire  title.  Andrew  Hemp- 
hill's  Adm'r,  et  al.,  v.  John  W.  Millmore,  et  al 790 

Sale  in  gross,  see  Mortgages. 

Subsequent  conveyance  will  not  discharge  express  lien  for  purchase-money. 
Alice  Rice's  G'd'n  v.  Lydia  P.  Rice,  et  al. 490 

Sufficiency  of  answer  to  present  defense  of  want  of  title.  George  Daer- 
son  v.  Quincy  Shumate   496 

Vendor's  lien  can  only  be  retained  when  deed  expressly  states  what  part 
of  purchase-money  remains  unpaid.  George  W.  Bramlette  v.  John  D. 
Ellington,   et   al 380 

Vendor,  who  returns  lien  for  unpaid  balance,  does  not  lose  same  by  taking 
new  notes;  nor  does  assignment  of  notes  destroy  lien.  Henry  McClughan 
v.  W.  B.  Cundiff  119 

Where  lien  is  retained,  each  of  two  grantors  has  lien  for  sum  due  him  on 
interest  he  conveyed.    George  W.  Bramlette  v.  John  D.  Ellington,  et  al. . .  .380 

Where  vendor  unites  with  his  vendee  in  conveyance  of  property  to  cor- 
poration, he  cannot  assert  his  lien  as  against  creditors  of  corporation.  Will- 
iam H.  Reddin,  et  al.,  v.  Theodore  Schwartz 929 

While  release  by  vendors  of  lien  on  portion  of  property  will  not  release 
it  as  to  residue,  it  cannot  increase  burden  on  such  residue.  A.  J.  Turpin, 
et  al.,  v.  J.  A.  Fuqua,  et  al 690 
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VENUE. 

Correctness  of  court's  ruling  held  not  open  to  question.    Adams  Express 
Co.  v.  E.  L.  Hines,  Assignee 703 

VIGILANCE. 
See  Railroads. 

WAIVER. 

Owner  of  building  held  not  to  have  necessarily  waived  objection  to  quality 
of  work.    A.  K.  Lewis  v.  Milton  Evans 730 

WEAPONS. 
Indictment  held  not  bad  for  omission.    Commonwealth  v.  Barry  Gee.  .682 

WILLS. 

See  Executors  and  Administrators;  Husband  and  Wife;  Insurance;  Limita- 
tion of  Actions. 

Acknowledgment  by  testator  held  sufficient  evidence  of  signature.    J.  D. 

Ogden  v.  Hattie  Ben  Ogden,  et  al 578 

Board  of  Foreign  Missions;  et  al.,  v.  Sarah  Logan's  Adm'r,  et  al 202 

Children  of  testator's  brother  held  to  take  as  class.    Elizabeth  Darnaby, 
et  al.,  v.  W.  J.  Ellis,  et  al 904 

Clause  of  will  construed.    M.  D.  Burgess'  Ex'rs,  et  al.,  v.  Ned  Jackson. 200 

Construction  of  devise.   W.  R.  Payne  v.  Sally  McQuinn's  Ex'r,  et  al 17 

Decision  as  to  mental  capacity  of  deceased  held  not  reversible  on  weight 
of  evidence.    George  W.,Ditzler,  et  al.,  v.  George  W.  Smithers,  et  al 523 

Declarations  of  deceased  person  cannot  be  received  to  establish  will.  J.  F. 
Edmiston,  et  al.,  v.  Thomas  Edmiston,  et  al 317 

Devise   burdened   with   duty   of   devisee   to   support   another.     Margaret 
Hillis  v.  Josephine  Hillis,  et  al 865 

Devise  of  land  held  to  pass  land  subsequently  acquired.    Govey  Garrison, 
et  al.,  v.  Virgil  Garrison,  et  al 43 

Devise  of  life  estate  to  wife  and  fee  simple  to  children  includes  children 
born  and  to  be  born.    Greenup  King,  et  al.,  v.  Malarina  Howlett,  et  al.  ...460 

Devise  upon  condition  subsequent  construed.    Thomas  McClintock,  et  al, 
v.  Daniel   Thompson    426 

Estate   created   by  will.     Calvin   J.   Darnell,   et   al.,   v.   Mary  J.   Crain's 

G'd'n    829 

Rebecca  Morgan,  et  al.,  v.  William  Denny,  et  al 796 

Stephen  Allen  v.  A.  C.  Terrell,  et  al 786 

W.  H.  Baldock  v.  Jane  Richardson,  et  al 834 

Finding  as  to  what  constitutes  will  on  contest.    A.  J.  Strickler,  et  al.,  v. 
William  McBurnett,  et  al 905 

Husband's  consent  to  devise  by  wife  held  unnecessary.     Joseph  Barclay, 
et  al.,  v.  Masonic  Savings  Bank 46 
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WILLS— Continued. 

If  two  provisions  of  will  are  repugnant,  latter  will  be  preferred  as  express- 
ing intention  of  testator.    Charlotte  S.  Nelson  v.  James  Nelson,  et  al....937 

Legatee  is  entitled  to  money  left  him  to  erect  building  on  lot  devised  to 
him  and  subsequently  sold  by  testator.  Govey  Garrison,  et  al.,  v.  Virgil 
Garrison,  et  al ' 43 

Life  estate  created  by  will.  Charlotte  S.  Nelson  v.  James  H.  Nelson, 
et  al 937 

No  mere  intention,  however  expressed,  unless  carried  into  execution  by 
some  of  acts  designated  in  statute,  can  have  effect  of  revoking  will  or  codicil. 
J.  F.  Edmiston,  et  al.,  v.  Thomas  Edmiston,  et  al 317 

Object  of  construction  is  to  arrive  at  intention  of  testator.  Thomas  S. 
Schwartz  v.  David  Wilson,  Trustee,  et  al 600 

Provision  construed.    B.  V.  Ray,  et  al.,  v.  H.  B.  Ray,  et  al 368 

Right  of  one,  based  on  alleged  contract,  to  property  of  testator.  Edward 
Hanks,  et  al.,  v.  Darcus  Wright,  et  al 54 

"The  children  surviving"  means  children  surviving  at  death  of  testator. 
James  M.  Smith  v.  W.  T.  Tevis,  et  al 588 

Those  entitled  to  proceeds  of  land  devised  to  executors  to  be  sold  may, 
before  sale,  elect  to  take  land  and  thus  defeat  power  of  sale.  Daniel  Bryan, 
et  al.,  v.  Thomas  G.  Lowry 588 

What  constitutes  undue  influence.    A.  Daniel,  et  al.,  v.  G.  W.  Hines ...  15 

Will  construed.    Anna  Rhodes,  et  al.,  v.  Warren  Dodson's  Adm'r 425 

Charles  M.  Talbott  v.  C.  P.  Talbott 632 

Daniel  Bryan,  et  al.,  v.  Thomas  G.  Lowry * 588 

F.  G.  Beach'  v.  J.  T.  Martin's  Trustee 431 

Robert  Quissenberry  v.  Bettie  D.  Hunt,  et  al 756 

Thomas  S.  Schwartz  v.  David  Wilson,  Trustee,  et  al 600 

William  Gay  Neeson's  G'd'n,  et  al.,  v.  Eliza  Young,  et  al 420 

William  Roab  v.  Mary  Burgess'  Adm'r 385 

WITNESSES. 
See  Trial. 

City  cannot  increase  or  diminish  fees  by  ordinance.  City  of  Lexington  v. 
O'Connor,  et  al 488 

Failure  to  tender  mileage  fees  which  have  been  waived  is  not  defense 
to  failure  of  witness  to  obey  subpoena.  James  R.  Calloway  v.  John  B. 
Todd    184 

Statement  out  of  court  cannot  be  proved  to  impeach  witness  unless  such 
statement  contradicts  one  made  in  court.    Lewis  Skaggs  v.  Commonwealth.504 

Witnesses,  attending  examining  trials  where  felonies  are  charged,  are 
entitled  to  fees.    Auditor  v.  Robert  Boyd,  et  al 727 

Witness,  not  subpoenaed,  cannot  be  attached  and  punished  for  failing  to 
keep  promise  to  attend  court.     James  R.  Calloway  v.  John  B.  Todd....  184 

WORK  AND  LABOR. 

Petition  on  contract  for  work  performed  held  not  to  state  cause  of  action. 
M.  S.  Belknap  v.  S.  Hayden  ~ 652 
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